Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


\^^''^^ 


!»  V 


-^"^^.x:^ 


1 

•S»" 

H 

M 

'"^SoKflSwJ^&z  * 

■ 

^^m£t,/^/^Y^^     ~^    H 

^^^Hi 

^^^ 

^H 

-»a». 

■ 

B  i 

"" 

1         I 

^^^H              ifirtatt  Calliii  lami                          ^^| 

^H            ^. —                  H 

^^P^                Mks.  Anna  Louisa  Moking.                 ^^H 

^^B                                 IH>  CAMUIOO*.  iu».                                  ^^^1 

1 

1 

^B 

■ 

if 

o 


COMMENTAEIES 


ON  THB 


LAWS  OF  ENGLAND. 


IN  FOUR  BOOKS. 


BY 

Sir  WILLIAM  BLACKSTONE,  Knt. 

oxx  or  TUX  jusncu  op  his  majkstt's  coukt  op  ooiaio:r  plias. 


WITH 


\OTES  SELECTED  FROM  THE  EDITIONS  OP  ARCHBOLD,  CHRISTIAN.  COLERIDGE,  CHITTY,  STEWART, 

KERR.  AND  OTHERS, 


BARRON  FIELD'S  ANALYSIS, 


AND 


^dditionat  ^otts,  and  n  ^iU  of  tU  ^utbor, 


BY 


GEORGE    SHARSWOOD, 

PROFESSOR  OP  THB   INSTITUTES   OP   LAW  15   THB   UXIYERSITT   OP   PENSSTLVAXIA. 


IN  TWO  VOLUMES. 

VOL.  n.— BOOKS  in.  &  rv. 


PHILADELPHIA : 
CHILDS  &  PETERSON,  602  ARCH  STREET. 

1860. 


I9U«»C  rtB  <  •  »'« 


Kmtmrt4  mrmUmg  to  JUt  of  Cm^fmrn,  la  IW  >«w  1«M,  kj 


fVttaaflti 


r«»  •▼  i.  #■■■■■■  A«»  r«k 


CONTENTS  OF  THE  ANALYSIS  OF  BOOK  HL 


PRIVATE  WEOHaa.  ' 
For  which  the  Uwb  of  EDglMid  b»r«  proridBd  redress, 

f    I.  By  tbe  mere  Kt  of  the  putie* 

J    II.  Bj  the  mere  operttion  of  Uw 

1  lit.  B;  both  together,  or  niit  in  oourta;  wherein 
'  * .  Of  oouTte ;  uid  therein  of 

f  1.  Their  neture  and  incideDta 

X  2.  Their  BCTiral  diBtiDctions ;  Tii. 


I.  Of  pablio  or  generel  juriediotlon ;  as, 

il.  The  court*  of  Dommoa  law  and  equity... 
2,  Eccleiiastioal  courts, 
8.  Courts  military, 
1.  Courts  maritime 
TpriTUeor  special  Juriidiotion 

2.  Of  the  cogniianoe  of  wrongs,  in  the  oi 


J  2.  MiUUry, 

18.  Maritime „ „ 

1^  4.  Of  common  law ;  wherein 

1.  Of  the  respective  remedies,  for  injoriei  affecting 

1.  The  rlghl«  of  prirate  peraons 
rl.  Absolute, 
t2.  RelaUre 

2.  The  rights  of  property 
I"  I.  Perwnal, 

'  1.  Id  possession ;  by 

{1.  Diapossesaion, 
2.  Damage, 

2.  In  aotion ;  by  breach  of  contrMta 

2.  Real;  by 

'  I.  Onater,  or  dliposnstion  of 

rl.  Freeholds 

\  2.  Chattels  real 

2,  Trespaaa 

8.  Mniaance 

4.  WaWo _ 

6.  Subtraction 

,6.  Disturbance 

S.  The  rights  of  Ibe  crown _ 

2.  Of  the  pursuit  of  retnediea, 
' '    By  action  at  common  law ;  wherein  of 

Original 


3.  Pleading... 


xn. 

Ttm. 
XIT. 


8.  Wiincsaes, 
■  4.  Certificate, 
6.  Wnger  of  battel,  

6.  Wager  of  law „ „..,..„„.„ XgL 

7.  Jury „..._ _ ZXHL 

(I.  JuiIgmenL „ »....- XXIT. 

7.  Appeal-.^ « XIT. 

S,  Execution XOTL 

ly  proceedings  in  the  courts  of  equity XXTH. 


{▼  ANALYSIS  OF  IK»OK  III. 


ANALYSIS. 


BOOK  III.-OF  PRIVATE  WRONGS. 

f*ll.\rTKIi  I  •  4.  InrMrnl  In  fell  courti  arr.  m  ftlAiniiff.  <!*• 

,.               n                       11                w              ^  frntUnl.  •■(!  ju<iff»:    Ami  «rilh  «•.  th<Y« 

Of   Till    RriiBiai    iir    PlilvtrK    WKn«r;«    »T  i                  ii       T.                         u       ■           . 

TKK  «■■«  At^  i-r  Tim  rtRTiK«  ..  rBfrv  J  to  IC                         i      ■          .l      L 

,    ^                     ..                        /        ».          I  or  r«rtin»ei.  vii.,  eitbrr  Mmaien.  •r  ^^f' 

,^..        .         ii    ■»  ti  n        j«*lil»  at  U«r ^ r«r«»> 

S.  I^ivatr  wri>n|r*.  **r  ri«i!  injuri***,  arr  sn  <MIA1TCB  IV. 

vi«tiiaU •     I    ^.                *  ■      .'             •-».                I   .        V 

-...,,  I.I  ount  of  juBlir«,   «rilh  rvvaril  it>  ih^.r 

,t       .tf.i^i            #fi      1  •         trvrral    •prctra,     are,     I.    I*f     a    i  uI*1k 

4.  Tbi»fr.|rr««iienr«  :^l.  I    Ilr  ihemrrr  art  ,*        ■.   /.^                                      i 

«.L         _           11    II    .1.      '  reaioi.     II.  m  a  priTai*  or  ■fmal  jur-.t- 
ofiheiianiff^      II.  nv  the  nirr«i*|>rr»ti>.n  ...                         "^                   ■           ^              - 

#1            III    n     fc^L.        .»_                   .  «l*-ll«»ll ■•' 

or  law.     ill.  11?  XH^h  ii>K«>(hrr,  or  suit  in  ,i    i.  » i           -.      #       .                i  tl 

^                 n           •  •     -'  1  u*'lir  ri.uMi  of  ju«lire  ar^,  1.  The  r«.ur^« 

■    M    I        ■•■■■•••••••••• of  rtiii.n.'iO   U«  and  c«iUllT.      II    Ti.^  rr- 

•b  ll«Nlre«a  oT  ib»  torn-  art  ff  tb«  |ianir«  ,                 ,          _          ■■■  '  w 

b..    .  _»•   I,                  I    ••          .1.         I     ^  .  rlr»ia»iiral    rourl*.       111.    Tb«     Biiiitarr 

thai  which  an MHi.    I    rr«ira  the  a-ile  arc  _^         ,„    — .             •.■              ^ 

- ..          _     ■            I       If    I.         -Li-.  r..iirt«      l\.  The  man  lime  rouriB ^ 

of  ihr  |>^rlT  in;-irr«l       II    f  rum  ihf*  juiat  «   *!.                 i         i        ti              .      ^ 

.     tf    It  .L           .  «     •>   The  r«-n<»rml   aatl   |iiiiilie  r«>urti  «ff  rt.n.- 

art  Iff  al.  ib«  |»«rtir«  8                  ,*           .             '            i    vi.            ^     # 

#   «i#  .1.    A    .        .     -^     I    f^*  ^        #     ^  •-  «0"i»  «•■  »n*l  *'|Uiif  are,   I.  The  r.  urt  •  r 

C  Of  the  fifvi  ••*?!  are.    I.  I>rfrnr«»  nf  onr  t  ^           n     »/           _-  »                 m 

i«          I  .              II    ■»                   #         I  ptfp»»umf0.       11.    Tha   c«Mirt-lian>B        111 

arlf,  nr  rrlall'>n«       11    KrraptinD  nf  C"*"!*-  Ci.       i.        i     j           _^         •«•     vi 

«t    ..   . ^  t  ^1          1.1  —  -.         if  The    hun'iren    court.       1».    TL**    riur.'t 

1    l.nirjr  un  Ian«U  an  I  icnemm**       I\.  ^       »•    •».           ^     #  .•      .    ^   fi 

Ai..  —  ..     #  .        .            1*    Ik.  .    ^  C"un.     \.  Tha  court  of  i  nmoiitB  rUm* 

Al»aCemeDl  of  Dui«aDre«       \.  Ih«trr«B  ~  ...    _.              ^      «    »•        •      ■■        i.       t-n 

^           .    «          ..                .       ,  \I.  The  court   of  Kiac  •    llenrh.     \11 

for  rent,  for  luil  ur  M>r«ire.  fur  am^ri-e-  .      _.              ^      «    k*     i.                  vm     vi. 

_      .     ,       I                     #       i:  '      The    court   of    ff.icbe«iuer       \lll.    Tbr 

Birnia.  for  Jaoiafe.   or  h*r  «lurr«  •taiu-  ^     *  .-•.                      ui.     i.  ._     i     . 

...             ,.                  I      #       »  .f             1  '      c«iurt  of  I  banrrrr       .whirh  tw*i  la*l  ar*- 

laMe|ienalliM.-~-ma<lenf»u>-h  lhinff«<inlr  _       -           -            -.  m          i              ■% 

„      -     1   -  If       I    .           11              I    .   ».  '  court*  of  eiiuilT    a«   Well   ai   law   i      |\ 

■•  are   Irtfalljr   iliatrminafJe ;    anJ    taken  — .             ^     ^  i-     %^             ^-l       i           v 

..-  I     I.  -         r     r            ^1     ^    .      .t.       I  The  rtiunt  of  l.trhcjiirr-l  baoil-T.      A 

aatl   tli«|..i«#*|  of  arr.mlinc   I"    thf   «l«ie  — .      »              «  •.             »        v     i.            t 

-.  .—   #  i-_      ^•l   a    -:«-    #i.              k-    •»  it'      The  h'iii*«  of  Teerv.     To  Which  may  l* 

c«»uneof  law      \|  ^eiiinie  nf  herittli,  ar  .3>ld  ..    ,                 ...              vt    vl            ./      # 

T.  m  the  -<.,n.l  port  are.   I.  .\rrorU.      II  ;      t**^»'  •••"«»»;."'••   •'^'-  T>»«  *"«'^-  '  ^    . 

Arbitraiiu. W-IO        A...ie  aad  Au. /n« .  -- 

rilAlTKR  II  I                              CHAPTER  V. 

Or  Rii.at*«  9J  rnt  hub  OrRa^rio^  or  [Of  r..i*r%  Tjcclmabucau  Miimn.  i%i. 

l.»w l»>fo2i  •     li*»iTiwi •.:-'J 

1.  Re.lrea..  rfferte<l   »  t  iLe   n  rre  ..r^rali.n  [  *•  *>'-t«i*»lU'al  Court..  •  which  were   •«(  a- 

of  Uw.  I..  1    la  ra«^of  f-*a.nrr.  where  a  ^*^^  ^"'«  *»»•  teUajM-ral  br  HilUara  the 

rre-litor  i«  eierui..r  ■  r  a.!rT.:n:-tr*f..r.  an  1  Toaquertir.)  «r  rt.urtt  I  hriatiaa.  ar».   I 

U  iherviii-n   all-wr-l   i.»  main  bi«  own  |      The  muri  of  the  ArrhJeaca.      II    The 

debt      II    In  the  ra.#  .f  rrt:.:«ier.  where  !      enurtof  thelluhnp«r.in«i«l..ry     III    T^e 

one  wb  I  ha«  a   r— I  «i«>  «••  Unl«.    Ar.  |      «^«rt  of  .\rrhe«      IV    The  r.mrt  «.f  Vr^- 

c««me«  int..  i^—M*-.  n  f  r  a  f>a.l  nne.  anl  '      >»•'*      V.  The    iVerofratife   Tnurt       \I 

b  Ihereiii..  a  rrniiite.1  io'hi«  anrinni  k  «^  '      The  court  of  I»eIe|^i<-«.      \  II.  The  c-urt 


title,  which  |ri-le<-i«  l.ii  i!I  aei|iiirr*l  pi«< 


I       ofReview •^J-'C* 

,,'m^        *  '  !...1H-2I     •The   only   permanent    nit'..tarr  c  .urt    it 

that  of  chivalrv  ;   the  c<iun«-ibanial  ac- 
ril  \I*Tr.l*.   Ill  Bually  ««ffaMi«he«l  by  art  of  fiarhameal 

Or  r..i  BT«  1^  t.i  ^ra*t      'J.  to  S-i         beinj  only  tern |i«»rarj     C7 

1.  ReUrrM   thai  i«  rffrctr<l   |.i  the  a.- 1    t»-th  A.  Maritime  ro«n«  are.  I    The  court  of  ^  I- 

of  law  an>l  of  ihe   f  arnra    i«  l.y  •n;*    i-r  miralry    ant    Vic«i   \<l«>.ir»!*y.        II     The 

anion  in  the  rnun*  **f  jii»io-e      Z2         Ct»urt  of  Iirle;fate«       111    Ti.e  !"rU  •  f  the 

t    Herein  may  K»  r..n« I  Irrr  1.  1    The  curia  |       I^titt  l*o«inciI.  anl   MJ.rr*  •uii.'-riie.l   »t 

ihewiselTra    II   Tbec -i^nii^nc^iif «r'>nf«.  |      the    kinie't   c«»iiimia«i''n.    Tt    a||<ea!t    in 

or  ibjurie«.    thrrrin        ^n  I  «f  ci-urt*.    I.  priie'cauaea ^■* 

Their   nature  an>l  inctleni*        11.   Their 

•oreral  .,--|e.    21  ClI  AITER    VI 

8   A  Court  i«  a  I  la^e  wherein  ju«!i'-e  i«  ju-  Or  Tttt  art  f>r  a  M  i>  i  «L  Jt  BMt't«  ri'^     TI  tc  ^j 

dicially    a«lmiiu«trrr'|.    tv    i.fKorv    'IrU-  1    ri'iir««  cf  a   «|.cc:al   *r   |riTa!e  ;tiri»l..'*- 

galaU  by  the  cri>«h    tiemie  a  <>'.irt  r.[!.rr  ti  n  are.  1    The  f<<re*i  c  iiria:   in-'u-liiif 

of  r«coi>l,  or  aoc  uf  rrcuH .3-21 .      ihe  courts  of  aitachmcatt,  refari,  twc^- 


ANALYSIS  OP  BOOK  III. 


mote,  and  justice-seat.  II.  The  court 
of  Commiseionen  of  Sewen.  III.  The 
court  of  policies  of  assurance.  IV.  The 
court  of  the  Marshalsea  and  the  Palace 
Court.  V.  The  courts  of  the  principality 
of  Wales.  VI.  The  court  of  the  duchy- 
cbamber  of  Lancaster.  VII.  The  courta 
of  the  counties  palatine,  and  other  royal 
franchises.  VII  I.  The  stannary  courts. 
IX.  The  courts  of  London,  and  other 
corporations : — to  which  may  be  referred 
the  courts  of  requests,  or  courts  of  con- 
science; and  the  modem  regulations 
of  certain  courts-baron  and  county 
courts.  X.  The  courts  of  the  two  Uni- 
Tfraities. Page  71-85 
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85  to  114 

1.  All  priyate  wrongs  or  ciril  injuries  are 
cognizable  either  in  the  courts  ecclesias- 
tical, military,  maritime,  or  those  of 
common  law 86 

2.  Injuries  cognizable  in  the  ecclesiastical 
courts  are,  I.  Pecuniary.  II.  Matrimo- 
nial.    III.  Testamentary 87-^8 

%.  Pecuniary  injuries,  here  cognizable,  are, 
I.  Subtraction  of  tithes.  For  which  the 
remedy  is  by  suit  to  compel  their  pay- 
ment, or  an  equiyalent;  and  also  their 
double  yalue.  II.  Non-payment  of  ec- 
clesiastical dues.  Remedy :  by  suit  for 
payment.  III.  Spoliation.  Remedy :  by 
suit  for  restitution.  IV.  Dilapidations. 
Remedy :  By  suit  for  damages.  V.  Non- 
repair of  the  church,  &c. ;  and  non-pay- 
ment of  church-rates.  Remedy :  by  suit 
to  compel  th^ ». 88-92 

4.  Matrimonial  ii^juries  are,  I.  Jactitation 
of  marriage.  Remedy :  by  suit  for  per- 
petual silence.  II.  Subtraction  of  con- 
jugal rights.  Remedy :  by  suit  for  resti- 
*ution.  III.  Inability  for  the  marriage 
state.  Remedy:  by  suit  for  diyoroe. 
lY.  Refusal  of  decent  maintenance  to 
the  wife.  Remedy:  by  suit  for  ali- 
mony ^ 92-95 

ft.  Testamentary  injuries  are,  I.  Disputing 
the  Talidity  of  wills.  Remedy :  by  suit 
to  establi^  them.  U.  Obstructing  of 
administrations.  Remedy:  by  suit  for 
the  granting  them.  III.  Subtraction  of 
legacies.  lUmedy :  by  suit  for  the  pay- 
ment  95-98 

6.  The  course  of  proceedings  herein  is 
much  conformed  to  the  ciyil  and  canon 
law:  but  their  only  compulsiye  pro- 
cess is  that  of  excommunication ;  which 
is  enforced  by  the  temporal  writ  of 
tiffn^cavit    or    de  exeommunkaio    eapten- 

do, ^ 98-108 

7.  Ciyil  injuries,  cognizable  in  the  court 
military,  or  court  of  chiyalry,  are,  I. 
Injuries  in  point  of  honour.  Remedy: 
by  suit  for  honourable  amends.  II. 
Encroachments  in  coat -armour,  &o. 
Remedy:  by  suit  to  remoye  them. 
The  proceeungs  are  in  a  summary 
metliod 108-106 


8.  Ciyil  iiguries  cognizable  in  the  comia 
maritime  are  injuries  in  their  nature 
of  common-law  cognizance,  but  arising 
wholly  upon  the  sea,  and  not  within  the 
precincts  of  any  county.  The  proceed- 
ings are  herein  also  much  conformed  to 
the  ciyil  law Page  106-109 

9.  All  other  injuries  are  cognizable  onlv 
in  the  courts  of  common  law :  of  which 

in  the  remainder  of  this  book 109-114 

10.  Two  of  them  are,  howeyer,  cog- 
nisable by  these,  and  other,  inferior 
courts;  yiz.  I.  Refusal,  or  neglect,  of 
justice.  Remedies:  by  writ  of  prou- 
dendOf  or  mafuUmuu,  II.  Encroachment 
of  jurisdiction.  Remedy:  by  writ  of 
prohibition 109-114 

CHAPTER  VIII. 

Of  WrOII 09,  AlVD  THXIB  RlMEDIlS,  SK8P10T- 

iNO  TUB  Rights  or  Persoivs 116  to  148 

1.  In  treating  of  the  cognisance  of  ixguries 
by  the  courts  of  common  law,  may  be 
considered,  I.  The  injuries  themseWes, 
and  their  respectiye  remedies.  II.  The 
pursuits  of  those  remedies  in  the  seyeral 
courts 115 

2.  Injuries  between  subject  and  subject, 
cognizable  by  the  courts  of  conmon 
law,  are  in  general  remedied  by  putting 
the  party  iiyured  into  possession  of 
that  right  whereof  he  is  uigustly  de- 
priyed 115 

8.  This  is  effected,  I.  By  delivery  of  the 
thing  detained  to  the  rightAil  owner. 
II.  Where  that  remedy  is  either  im- 
possible or  inadequate,  by  giying  the 
party  iigured  a  satisfaetion  in  da- 
mages   116 

4.  The  instruments  by  which  these  reme- 
dies may  be  obtained  are  suits  or  ac- 
tions ;  which  are  defined  to  be  the  legal 
demand  of  one's  right:   and  these  are, 

L  Personal.    IL  Real.    UL  Mized...ll&.118 

5.  Iiguries  (whereof  some  are  with,  others 
without,  force)  are,  L  Injuries  to  the 
rights  of  persons.  II.  Injuries  to  the 
rights  of  property.  And  the  former  are, 
I.  Iiguries  to  the  absolute,    II.  Injuries 

to  the  relatiye,  rights  of  persons. 118-119 

6.  The  absolute  rights  of  indiridoals  are, 
I.  Personal  security.  II.  Personal  liber- 
ty. III.  Priyate  property,  f  See  Book  I. 
Ch.  I.)  To  which  the  iigunes  must  be 
correspondent 119 

7.  Iiguries  to  personal  security  are,  I. 
Against  a  man's  life.  IL  Against  his 
limbs.  IIL  Ag^nst  his  body.  FV. 
Against  his  health.  V.  Against  his  re- 
putation.— The  first  must  be  referred  to 
the  next  book 119 

8.  Iiguries  to  the  limbs  and  body  are, 
I.  Threats.  II.  Assault.  III.  Battery. 
IV.  Wounding.  Y.  Mayhem.  Remedy: 
by  action  of  trespass  vi  et  armtt,  for 
damages - 120 

9.  Iiguries  to  health,  by  any  unwhole- 
some practices,  are  remedied  by  a  spe- 
cial action  of  trespass  on  the  case,  for 
damages •....« 121 
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10.  IiOvri«^  lA  rvpuiaiioa  mr*,  I.  HlMidrr- 
09»  Mi*l  maJiritiua  wunla.  IWarUjr :  l> 
acttua  on  ih«  c%»9,  for  (Iaaakv*. 
LiMb.  IWBlC-i/:  ihtMBi*.  ill.  M«li- 
eiiMw  pruM^utiitBa.  K«m«iij  :  hy  •cinta 
of  cvufHrac/,  or  on  th«  c»*e,  fur  Ja- 
mmtl9* r«ir«123 

11.  The  vuU  ii^ury  to  p«r«oB«l  lilieriT 
U  fala*  liiipri»**Dfii«Bt.  Kemnlicfl:  I. 
Bj  vni  of.    1«C   BMibpriic;  IMI/,  cm^m  #r 

A«A«M  rarymt:  to  rrmovc  tb«  vrunf. 
11.  Bjr   Aciioa  of   trr«|«M;    to    rt^nr^r 

'    4MW|t»« r.'7-lW 

IS.  F«»r  i^jurtvs  to  pri«at«  propvrtjr,  m«  tb« 
••It  cb«pt«r. 

IS.  l^jurir*  to  rrUlive  riKbtt  affect,  I. 
Hiuband*.  II.  rarrDtA.  III.  OuarUian*. 
IV.  MMt«n IM 

14.  I^jurir*  to  «  hu>t*«n*l  are,  I.  AUtuc- 
tloB.  or  takiBK  away  hta  «if».  Kemcdjr : 
bv  action  of  lrr«|>aM  ^  iU4>r«  rtf^l«  #1 
oiAiflo,  to  rttfover  fxiMr— ion  of  hit 
wifo,  and  flama|{««.  II.  rrimiaal  con- 
fOfotion  with  hor  IUmr<lj :  by  ac- 
tiott  oa  tbo  caa*.  Tir  Uamafea.  III. 
Boating  bor.  Rrmcslj :  bj  action  on 
tko  case,  p€r  ^mo4  <t,H*vrtmm  mmuU,  for 
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16.  Tbo  oolj  iiUU''7  '''  *  parrot  or  ||uar- 
diaa.  is  tbo  ali*luctioa  uf  tboir  cbiMren, 
or  waHi.  K«ac«l/  :  tjr  actioa  of  ire*- 
pOM,  d*  jUtu,  tfi  fu»tv4n§,  r^t%$  rW  o^ 
dbrfM;  to  rccuTtr  powcuioa  of  them,  aa«l 
4aaaffvo 140-141 

li.  Ii0*>*^**  *^  *  master  are,  I.  Kotaia- 
lag  bit  tortaait.  lUmtdj:  bv  actioa 
ott  tbo  eat*,  fur  damagoo.  II.  Beat- 
lag  them.  lUBie«ly :  bjr  actioa  oa  tbo 
9€t  fOtW  tt^rttmtm  mmuaU;  fur   da- 

ui-ua 

CnAPTBR  IX. 

Of  Isiraiit  Tti  Paato«4t,  Pboriarr.  144  lo  164 
1.  I^Jarioa  to  tbe  rigbtt   of  firuport/  aro  , 

oAtbM*  lo  tbooo  of  pcrtuaaU  or  r«al.  pro- 

•on/ 144 

S.  rortoaal  prop»nj  it  mlber  ia  poototoioa, 

or  la  actioa 144, 

S.  I^Jnriffo  lo  prrtoaal  pmpcnj  ia  piiattt 

iloa  aro,    I    By   (litp<>«M««itia.     11.   Bj 


daBagv.    orbiU    tbo  u«a«r    roaaint    ia 
aottrttioB. 

C  iHtpattttii'»a  majr  ho  rff'«>rto«l.  I.  Bj  aa 
aaiavfUl  lakmg  11.  Wy  aa  anlaorfiil 
4otaiaiag 144  > 

A.  For  tbo  ualavful  taking  of  gntidt  aad 
cbatlelt  p^Tftnal.  ibr  roaodj  it,  I.  .%o- 
taal  rrttituiion ;  vhirb  (la  caao  of  a 
vroagfttl  tluirrM.  it  ohiain»d  bj  ac- 
'  Uoa  tif  repUviB  II.  >aiufariioa  ia 
4aaag<r«:  |»l.  la  ra«o  of  f*t%mt»^  hj 
notion  of  tr9coH»,    pound  brtarb,  or   oa  i 

lhoraa«.  'Jdlv.  la  caw  of  oibrr  unlaw* 
AU  takingt,   bj   action  of  trvopatt,   or 

145-161 


C  For  tko  anlavful  dctaiaiag  of  goodo 
lavfbUj  takoa«  iko  rtatJj  b  alto. 
L  Aoiaal  rooiitatioa;  hy  actioa  of  ro- 
fltflB,  or  doiiaat     U.  Boiitfiiriio^  is 


domagrt:  bj  aciioa  oa  tho  eato,  for  (r^ 
vrr  and  ronvcrtion I**ff*  l&l 

7.  I'»r  danago  to  pvrvoaal  proprrtj,  «biW 
in  tb#  oornrr't  iMMtctaion.  tbo  r^mm^y 
it  in  damagfO.  bj  action  of  tro*paoa 
n  tt  arwut,  in  cato  the  act  bo  imao- 
diatcljr  iiguriout,  or  bj  action  of  irrtpaat 
on  I  be  cato.  lo  rvdrrtt  contequtaiial 
dtmag«..« lU 

S.  Injurir*  to  poroonml  property,  in  action. 
ariMi  by  brracb  of  contracto,  1.  Espmi. 
II.  Im|»lied IM 

9.  Brrarhrt  of  eiprrtt  contract t  are.  I 
By  nun-payment  of  debta.  Remedy  . 
!•!.  t|>eeiAc  payment:  recoverablo  by 
action  of  debt;  *i!dly.  damagrt  fnr  non- 
|*aymenl ;  recovrrmMe  by  action  on  tbe 
ca«e.  II.  By  ni>n-peKurmaace  of  covo- 
nantt.  Krme*ly  :  by  action  of  covenant. 
Itt.  lo  recover  damaget.  in  covenantj 
i>er»«»nal :  .dly,  to  compel  perfonaaart 
la  covenant t  real.  111.  By  non-porform- 
anco  of  promitot.  or  oMinopfati.  Ko* 
medy :  by  action  on  tho  cate,  (or  da- 
mages  164-lM 

lu.  Implied  coairactt  aro  tocb  ao  ariot. 
1-  From  tbo  aaiuro  and  coattitatMa  of 
government.  11.  From  roatoa  and  tko 
cuBBtniction  of  law IM 

11.  Breacbet  of  coatractt  implied  ia  tho 
aaiuro  of  goverameat  aro  by  tbo  aoa* 
payment  of  antney  wbicb  Iko  lavt  boot 
direct«<l  to  be  paid.  Romtdy :  by  actioa 
of  del*t,  (wbicb.  in  tucb  caooa,  it  tf- 
quenily  a  popular,  froqnoatly  a  fw  lorn 
action. )  lo  compel  Ibo  fpociAe  pnymoat ; 
or  tometimeo  by  action  on  tho  cato,  for 
damaget i:^Ul 

12.  Breacbet  of  ronirartt  implied  in  roatoa 
and  coatiructioa  of  law  aro  by  tho  aoa- 
performaaco  of  legal  preoumpciro  ttiwiy 
mu :  for  wbicb  ibr  remedy  it  in  damaget . 
by  aa  actioa  on  tbo  cato.  on  tbe  implied 
mtmmtptut,  I.  <>f  a  ^iMafnit  mfrmtl.  II. 
(If  a  fn^aima  rmUhmi.  III.  Of  money  ei- 
peoilod  for  another.  IV.  <>f  rocetving 
money  to  anotber't  ute.  V.  Of  an  mM- 
mtul  rompmts»9*mt,  on  an  account  ttaled. 
(the  remedy  on  an  aecoual  uattaiod 
boiag  by  actioa  of  aecooat.)  \\.  C>f  per- 
forming one't  duly,  in  any  empluyaMnt, 
with  integrity,  diligence,  and  tkill  la 
tome  of  wbicb  casco  aa  action  of  decoit 
(or  on  the  cato,  ia  aaiuro  of  doceit/  will 

Uo 141 -IM 

CnAPTEB  X. 

i>r  Isjraitt  to  Rsal  raorsarf:  as* 
riaoT  or  iHarootaoaioa,  oa  Ocmn.  or 
TBI  FaatHotn 167  to  lf7 

1.  lajoneo  affecting  real  propotly  aro.  L 
iKitter.  11.  Trotpata.  III.  N'uitaaco. 
IV.  Hatio.  V.  tfobtractioa.  VI.  IHt- 
turbaaoe ^ ]ff 

2.  Ihiiter  it  tbo  amotioa  of  jotototiiia  :  and 
ia,  I.  From  fk^bolda.  IL  From  chaiiela 
roal - |«T 

S.  Ootior  from  f^ooholda  it  offorted  by.  I 

II    lainaaioa.     Ill 
IV.   iMacoatiaaoMo.     V. 
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4.  Abatement  is  the  entry  of  a  stranger, 
aAer  the  death  of  the  ancestor,  before  the 

heir ...Page  167 

5.  Intrusion  i^  the  entry  of  a  stranger, 
after  a  particular  estate  of  freehold  is 
determined,  before  him  in  remainder  or 
rerersion 169 

6.  Disseisin  is  a  wrongful  putting  out  of 
him  that  is  seised  of  the  freehold 169 

7.  fKscontinuance  is  where  tenant  in  tail, 
or  the  husband  of  tenant  in  fee,  makes  a 
larger  estate  of  the  land  than  the  law 
^lloweth 171 

8.  I>eforcement  is  any  other  detainer  of  the 
Areehold  fh>m  him  who  hath  the  property, 
t>ut  who  neyer  had  the  possession 172 

9.  The  universal  remedy  for  all  these  is  re- 
stitution or  deliyery  of  possession,  and, 
sometimes,  damages  for  the  detention. 
This  is  effected,  I.  By  mere  entry.  II. 
Sy  action  possessory.  III.  By  writ  of 
«ght 174 

10.  Mere  entry  on  lands,  by  him  who  hath 
the  apparent  right  of  possession,  will  (if 
peaceable)  devest  the  mere  possession  of 
&  wrong-doer.  But  forcible  entries  are 
x-emedied  by  immediate  restitution,  to  be 
^ven  by  a  justice  of  the  peace 175-179 

11.  Where  the  wrong-doer  hath  not  only 
mere  possession,  but  also  an  apparent 
right  of  possession ;  this  may  be  devested 
by  him  who  hath  the  actual  right  of  pos- 
session, by  means  of  the  possessory  ac- 
tions of  writ  of  entry,  or  assise 179 

12.  A  writ  of  entry  is  a  real  action,  which 
disproves  the  title  of  the  tenant,  by  show- 
ing the  unlawful  means  under  which  he 
gained  or  continues  possession.  And  it 
may  be  brought,  either  against  the  wrong- 
doer himself;  or  in  the  degrees  called 
the;>«r,  the  per  tmd  cut,  and  the  pott 180 

13.  An  assise  is  a  real  action,  which  proves 
the  title  of  the  demandant,  by  showing 
his  own,  or  his  ancestor's,  possession. 
And  it  may  be  brought  either  to  remedy 
abatements;  viz.  the  assise  of  mori  cCan- 
(titor,  &c. :  or  to  remedy  recent  disseisins ; 

Til.  the  assise  of  novel  dissemn 184-190 

14.  Where  the  wrong-doer  hath  gained  the 
actual  right  of  possession,  he  who  hath 
the  right  of  property  can  only  be  reme- 
died by  a  writ  of  right,  or  some  writ  of  a 
similar  nature.  As,  I.  Where  such  right 
of  possession  is  gained  by  the  discon- 
tinuance of  tenant  in  tail.  Remedy,  for 
the  right  of  property:  by  writ  of  forme- 
don.  II.  Where  gained  by  recovery  in  a 
possessory  action,  had  against  tenants  of 
particular  estates  by  their  own  default. 
Remedy:  by  writ  of  quod  ei  deforceat. 
III.  Where  gained  by  recovery  in  a  pos- 
sessory action,  had  upon  the  merits.  IV. 
Where  gained  by  the  statute  of  limita- 
tions. Remedy,  in  both  cases:  by  a 
mere  writ  of  right,  the  highest  writ  in 

the  law 190^197 

CHAPTER  XI. 

Of  Dispossession,  or  Ousteb,  of  Chat- 
tels Real 198  to  207 

1.  Ouster  from  chattels  real  is,  I.  From 


estates  by  statute  and  elegit.  II.  From 
an  estate  for  years Page  198 

2.  Ouster  from  estates  by  statute  or  eUgit 
is  effected  by  a  kind  of  disseisin.  Reme- 
dy :  restitution,  and  damages ;  by  assise 
of  fuyvel  disseisin 198 

8.  Ouster  from  an  estate  for  years  is  ef- 
fected by  a  like  disseisin  or  ejectment. 
Remedy:  restitution  and  damages;  I. 
By  writ  of  ^'ectione  firmm,  II.  "By  writ  of 
quare  efecit  infra  terminum 199 

4.  A  writ  of  efeetione  JimuRj  or  action  of  tres- 
pass in  ejectment,  lieth  where  lands,  &c., 
are  let  for  a  term  of  years  and  the  lessee 
is  ousted  or  ejected  fVom  his  term;  in 
which  case  he  shall  recover  possession  of 
his  term,  and  damages 199 

5.  This  is  now  the  usual  method  of  trying 
titlea  to  land,  instead  of  an  action  real : 
viz.,  by,^  I.  The  claimant's  making  an  ac- 
tual (or  supposed)  lease  upon  the  land  to 
the  plaintiff.  II.  The  plaintiff's  actual 
(or  supposed)  entry  thereupon.  III.  His 
actual  (or  supposed)  ouster  and  eject- 
ment by  the  defendant.  For  which  in- 
jury this  action  is  brought,  either  against 
the  tenant,  or  (more  usually)  against 
some  casual  or  fictitious  ejector;  in  whose 
stead  the  tenant  may  be  admitted  de- 
fendant, on  condition  that  the  lease,  en- 
try, and  ouster  be  confessed,  and  that 
nothing  else  be  disputed  but  the  merits 
of  the  title  claimed  by  the  lessor  of  the 
plaintiff 200-206 

6.  A  writ  of  quare  ^ecit  infra  terminum  is  an 
action  of  a  similar  nature;  only  not 
brought  against  the  wrong-doer  or  ejector 
himself,  but  such  as  are  in  possession 
under  his  title 207 

CHAPTER  XII. 

Of  Trespass 208  to  216 

1.  Trespass  is  an  entry  upon,  and  damage 
done  to,  another's  lands,  by  one's  self,  or 
one's  cattle ;  without  any  lawful  author- 
ity, or  cause  of  justification :  which  is 
called  a  breach  of  his  close.  Remedy : 
damages;  by  action  of  trespass  quare 
elausum  fregit:  besides  that  of  distress 
damage  feasant.  But,  unless  the  title  to 
the  land  come  chiefly  in  question,  or  the 
trespass  was  wilful  or  malicious,  the 
plaintiff  (if  the  damages  be  under  forty 
shillings)  shall  recover  no  more  costs 
than  damages ....^ 208-215 

CHAPTER  XIII. 

Of  Nuisance 216  to  219 

1.  Nuisance,  or  annoyance,  is  any  thing 
that  worketh  damage,  or  inconvenience ; 
and  it  is  either  a  public  and  common  nui- 
sance, of  which  in  the  next  book ;  or,  a 
private  nuisance,  which  is  any  thing  done 
to  the  hurt  or  annoyance  of,  I.  The  cor- 
poreal, II.  The  incorporeal,  heredita- 
ments of  another 216 

2.  The  remedies  for  a  private  nuisance 
(besides  that  of  abatement)  are,  I. 
Damages ;  by  action  on  the  case  (which 
also  lies  for  special  prejudice  by  a  public 
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king's  hands  any  fhinchise  usurped  by 
the  subject,  or  to  oust  a  usurper  from 
any  public  office.  VI.  By  writ  of  manda- 
mtUy  unless  cause;  to  admit  or  restore 
any  person  entitled  to  a  franchise  or 
office:  to  which,  if  a  false  cause  be  re- 
tamed,  the  remedy  is  by  trayerse,  or  by 
action  on  the  case  for  damages ;  and,  in 
consequence,  a  peremptory  mandamiUy  or 
writ  of  restitution Page  257-265 

CHAPTER  XVin. 

Or  THE  PUILSUIT  OF    REMEDIES   BT  ACTION, 

AKD,  FIRST,  OF  THE  Orioinal  Wbit..270  to 272 
1.  The  pursuit  of  the  seTeral  remedies  fur- 
nished by  the  laws  of  England,  is>  I.  By 
action  in  the  courts  of  common  law.  II. 
By  proceedings  in  the  courts  of  equity...  270 
1  (K  an  action  in  the  court  of  Common 
Pleas,  (originally  the  proper  court  for 
prosecuting  ciyil  suits,)  the  orderly  parts 
are,  L  The  original  writ.  II.  The  pro- 
cess. III.  The  pleadings.  IV.  The 
issue  or  demurrer.  V.  The  triaL  VI. 
The  judgment,  VII.  The  proceedings  in 
nature  of  appeal.  VIII.  The  execution  272 
•1.  The  original  writ  is  the  beginning  or 
foundation  of  a  suit,  and  is  either  op- 
tional, (called  Aprmapty)  commanding  the 
defendant  to  do  something  in  certain,  or 
otherwise  show  cause  to  the  contrary ;  or 
peremptory,  (called  a  *i  fecerit  te  tecurum,) 
commanding,  upon  security  given  by  the 
plaintiff,  the  defendant  to  appear  in  court, 
to  show  wherefore  he  hath  injured  the 
plaintiff  both  issuing  out  of  Chancery 
onder  the  king's  great  seal,  and  return- 
able in  bank  during  term-time 272 

CHAPTER  XIX. 

OtPeocess 279  to  292 

1.  Process  is  the  means  of  compelling  the 
defendant  to  appear  in  court 279 

2.  This  includes,  I.  Summons.  II.  The  writ 
of  attachment,  or  pone;  which  is  some- 
times the  first  or  original  process.  III. 
The  writ  of  dutringa^y  or  distress  infinite. 
I?.  The  writs  of  capin*  ad  rexpondmdumy 
and  teitatum  capias:  or,  instead  of  these, 
in  the  King's  Bench,  the  bill  of  Middle- 
lex,  and  writ  of  latitat; — and,  in  the 
Exchequer,  the  writ  of  quo  minun.  V. 
The  aliat  and  plurie*  writs.  VI.  The 
exigent,  or  writ  of  exigi  facias^  proclama- 
tions, and  outlawry.  VII.  Appearance, 
and  common  bail.  VIII.  The  arrest.  IX. 
Special  bail,  first  to  the  sheriff,  and  then 

to  the  action 279-292 

CHAPTER  XX. 

Op  Pleadings 293  to  813 

1.  Pleadings  are  the  mutual  altercations  of 
the  plaintiff  and  defendant,  in  writing; 
under  which  are  comprised,  I.  The  decla- 
ration or  count,  (wherein,  incidentally, 
of  the  Tisne,  nonsuit,  retraxity  and  dis- 
continuance.) II.  The  defence,  claim  of 
cognizance,  imparlance,  yiew,  oyer,  aid- 
prayer,  Toucher,  or  age.     III.  The  plea ; 


which  is  either  a  dilatory  plea  (1st,  to 
the  jurisdiction ;  2dly,  in  disability  of  the 
plaintiff;  3d^,  in  abatement,  or  it  is  a 
plea  to  the  action ;  sometimes  confessing 
the  action,  either  in  whole,  or  in  part, 
(wherein  of  a  tender,  paying  money  into 
court,  and  set-off,)  but  usually  denying 
the  complaint,  by  pleading  either,  1st, 
the  general  issue ;  or,  2dly,  a  special  bar, 
(wherein  of  justifications,  the  statutes  of 
limitation,  &c.)  IV.  Replication,  rejoin- 
der, surrejoinder,  rebutter,  surrebutter, 
&c.  Therein  of  estoppels,  colour,  dupli- 
city, departure,  new  assignment,  protest- 
ation, averment,  and  other  incidents  of 
pleading ^ Page  293-813 

CHAPTER   XXI. 

Of  Issue  and  Demurrer..*. 314  to  817 

1.  Issue  is  where  the  parties,  in  a  course  of 
pleading,  come  tc  a  point  affirmed  on  one 
side  and  denied  on  the  other:  which,  if  it 
be  a  matter  of  law,  is  called  a  demurrer; 
if  it  be  a  matter  of  fact,  still  retains  the 
name  of  an  issue  of  fact 814 

2.  Continuance  is  the  detaining  of  the  par- 
ties in  court  from  time  to  time,  by  giving 
them  a  day  certain  to  appear  upon.  And, 
if  any  new  matter  arises  since  the  last 
continuance  or  adjournment,  the  defend- 
ant may  take  advantage  of  it,  even  after 
demurrer  or  issue,  by  alleging  it  in  a 
pleApiM  darrein  continuance 815 

8.  The  determination  of  an  issue  in  law,  or 
demurrer,  is  by  the  opinionof  the  judges 
of  the  court ;  which  is  afterwards  entered 
on  record 817 

CHAPTER  XXII. 

Of  the  Several  Species  of  TRiAL...830to841 

1.  Trial  is  the  examination  of  the  matter  of 
fact  put  in  issue 880 

2.  The  species  of  trials  are,  I.  By  the  re- 
cord. II.  By  inspection.  III.  By  certi- 
ficate. IV.  By  witnesses.  V.  By  wager 
of  battel.     VI.  By  wager  of  law.     VII. 

By  jury 880 

8.  Trial  by  the  record  is  had,  when  the  ex- 
istence of  such  record  is  the  point  in  issue  880 
4.  Trial  by  inspection   or  examination   is 
had  by  the  court,  principally  when  the 
matter  in  issue  is  the  evident  object  of 

the  senses 331 

6.  Trial  by  certificate  is  had  in  those  cases 
where  such  certificate  must  have  been 
concluBivc  to  a  jury 338 

6.  Trial  by  witnesses  (the  regular  metliod 
in  the  civil  law)  is  only  used  on  a  writ 
of  dower,  when  the  death  of  the  husband 

is  in  issue 33G 

7.  Trial  by  wager  of  battel,  in  civil  cases, 
is  only  had  on  a  writ  of  right ;  but,  in 
lieu  thereof,  the  tenant  may  have,  at  his 
option,  the  trial  by  the  grand  assise 336 

8.  Trial  by  wager  of  law  is  only  had,  where 
the  matter  in  issue  may  be  supposed  to 
have  been  privily  transacted  between 
the  parties  themselves,  without  the  in- 
tervention of  other  witnesses 841 
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specific  and  eztensiye  remedy  than  can 
be  had  in  the  c<mrt8  of  law :  as,  by  earry- 
ing  agreements  into  execution,  staying 
waste  or  other  iiyuries  by  injunction, 
directing  the  sale  of  encumbered  lands, 
&c.  IV.  The  true  construction  of  secu- 
rities for  money,  by  considering  them 
merely  as  a  pledge.  V.  The  execution 
of  trusts,  or  second  uses,  in  a  manner 
analogous  to  the  law  of  legal  es- 
tates:  Page  486-440 

6.  The  proceedings  in  the  court  of  Chan- 
eery  (to  which  those  in  the  Exchequer, 
ke,  werj  nearly  conform)  are,  I.  Bill. 
II.  Writ  of  9uip€ena;  and  perhaps  in- 
junction.    IIL   Process     of   contempt; 


viz.,  (ordinarily)  attachment,  attach- 
ment with  proclamations,  commission  of 
rebellion,  serjeant-at-arms,  and  seques- 
tration. IV.  Appearance.  V.  Demurrer. 
VI.  Plea.  VII.  Answer.  VIII.  Excep- 
tions; amendments.;  cross,  or  supplemen- 
tal, bills,  bills  of  reviTor,  interpleader, 
&o.  IX.  Replication.  X.  Issue.  XI. 
Depositions  taken  upon  interrogato- 
ries ;  and  subsequent  publication  there- 
of. XII.  Hearing.  XIII.  Interlocutory 
decree;  feigned  issue,  and  trial;  refer- 
ence to  the  master,  and  report;  &o. 
XIV.  Final  decree.  XV.  Rehearing, 
or  bill  of  reriew.  XVL  Appeal  to  par- 
liament  Page  442-455 
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BOOK  IV.*-OF   PUBLIC  WRONGS. 


CHAPTER  I. 

Op  the  Naturk  of  Cbimks,  and  their 
PrnsHMKNT Page  1  to  12 

1.  In  treating  of  public  wrongs  may  be 
considered,  I.  The  general  nature  of 
erimefl  and  punishments.  11.  Th«  per- 
sons capable  of  committing  crimes.  III. 
Their  several  degrees  of  guilt.  IV.  The 
several  species  of  crimes,  and  their  re- 
spective punishments.  V.  The  means  of 
prevention.  YI.  The  method  of  punish- 
ment.       1 

2.  A  crime,  or  misdemeanour,  is  an  act  com- 
mitted, or  omitted,  in  violation  of  a 
public  law,  either  forbidding  or  com- 
manding it 4 

S.  Crimes  are  distinguished  from  civil 
injuries,  in  that  thej  are  a  breach  and 
violation  of  the  public  rights,  due  to  the 
whole  community,  considered  as  a  com- 
munity        5 

4.  Punishments  may  be  considered  with 
regard  to,  I.  The  power,     IL  The  end, 

HI.  The- measure, — of  their  infliction 7 

5.  The  power,  or  right,  of  inflicting  human 
punishments,  for  natural  crimes,  or  such 
as  are  nuila  in  «f,  was  by  the  law  of 
nature  vested  in  every  individual ;  but, 
by  the  fundanrantal  contract  of  society, 
is  now  transferred  to  the  sovereign 
power :  in  which  also  is  vested,  by  the 
same  contract,  the  right  of  punishing 
positive  offences,  or  such  as  are  mala 
pTohibUa 7 

6.  The  end  of  human  punishments  is  to 
prevent  future  offences ;  I.  By  amending 
the  offender  himself.  II.  By  deterring 
others  through  his  example.  III.  By 
depriving  him  of  the  power  to  do  future 
mischief 11 

7.  The  measure  of  human  punishments 
most  be  determined  by  the  wisdom  of 
the  sovereign  power,  and  not  by  any 
uniform  universal  rule :  though  that  wis- 
dom may  be  regulated,  and  assisted,  by 
certain  general,  equitable  principles 12 

CHAPTER  II. 

Op  the  Person's  capable  of  committing 
Crimes 20  to  83 

1.  All  persons  are  capable  of  committing 
crimes,  unless  there  be  in  them  a  defect 
of  will;  for,  to  constitute  a  legal  crime?, 
there  must  be  both  a  vicious  will  and  a 
ricious  act 20 

2.  The  will  does  not  concur  with  the  act, 
I.  Where  there  is  a  defect  of  understand- 
ing. II.  Where  no  will  is  exerted.  111. 
Where  the  act  is  constrained  by  force 
and  violence 21 


3.  A  vicious  will  may  therefore  be  wanting, 
in  the  cases  of  I.  Infancy.  II.  Idiocy,  or 
lunacy.  III.  Drunkenness;  which  doth 
not,  however,  excuse.  IV.  Misfortune. 
y.  Ignorance,  or  mistake  of  fact.  VL 
Compulsion,  or  necessity ;  which  is,  Ist, 
that  of  civil  subjection ;  2dly,  that  of 
duress  per  mmat ;  8dly ,  that  of  choosing 
the  least  pernicious  of  two  evils  where 
one  is  unavoidable ;  4th]y,  that  of  want 
or  hunger ;  which  is  no  legitimate  ex- 
cuse  Page  22-82 

4.  The  king,  from  his  excellence  and  dig- 
nity, is  also  incapable  of  doing  wrong....     88 

CHAPTER  IIL 

Or  Principals  and  Accessories.... ......81  to  87 

1.  The  different  degrees  of  guilt  in  crimi- 
nals are,  I.  As  principals.  U.  As  acces- 
sories      81 

2.  A  principal  in  a  crime  is,  I.  He  who 
commits  the  fact.  II.  He  who  is  pre- 
sent at,  aiding,  and  abetting,  the  com- 
mission...     84 

8.  An  accessory  is  he  who  doth  not  commit 
the  fact,  nor  is  present  at  the  commis- 
sion, but  is  in  some  sort  concerned  there- 
in, either  before  or  after 85 

4.  Accessories  can  only  be  in  petit  treason, 
and  felony :  in  high  treason,  and  misde- 
meanours, all  are  principals 86 

5.  An  accessory  before  the  fact  is  one  who, 
being  absent  when  the  crime  is  committed, 
hath  procured,  counselled,  qj  commanded 
another  to  commit  it 86 

6.  An  accessory  after  the  fact,  is  where 
a  person,  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  Such  accessory  is 
usually  entitled  to  the  benefit  of  clergy ; 
where  the  principal,  and  accessory 'before 
the  fact,  are  excluded  from  it«. 87 

CHAPTER  IV. 

Of  Offences  against  God  and  Religion... 

42  to  65 

1 .  Crimes  and  misdemeanours,  cognizable  by 
the  laws  of  England,  are  such  as  more 
immediately  offend,  1.  God,  and  his  holy 
religion.  II.  The  law  of  nations.  III. 
The  king  and  his  government.  IV.  The 
public,  or  commonwealth.  V.  Indivi- 
duals      42 

2.  Crimes  more  immediately  offending  God 
and  religion  are,  1.  Apostasy.  For  which 
the  penalty  is  incapacity,  and  imprison- 
ment. II.  Heresy.  Penalty  for  one  spe- 
cies thereof:  the  same.  111.  Offences 
against  the  established  church. — Either, 
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ia«;  tl«pritBii«iii ;  ta|in»uiimciit ;  fur- 
friturv  —4>r.  bj  noii-«uftf«>miiij  lo  lU 
Worship:     l«l,   thnmi^h    l<4ftl    irrrlifiuB.  i 

F«A«U7  :  ftM.     .'-U/,  ibruuKh  I'rvlMtAftt  i 

ilUa«&lill|[.  I'niAllj:  •tt«|*eB«lr<l  cundilioB- 
bIIj)  hj  lii«  loUr»tioii  ftfCt.  :M1j,  ilinMifll  • 

^prrjr.  «llh«r  in  |>rufr«*urs  of  tb#  pt»pi«li  | 

rrli|pi»tt,  i^ifMah  rcruuiai*  cottvict.  or  |i^  } 

^•b  priMtt.  l>o*Jtte« :  tncApAciij  .  doul'te 
latM ;  impriMQiiMiii ;  fin** .  furlriturM ; 
ab^unUiuii  of  ik«  return ;  juiKnir&l  of 
fvloBj.  wit  bout  drrg/  ;  hU^i  ju>lKtiivBt  of 
big li  irvAMiB.  IV.  lUA«pb«mjr.  rcoAlij  : 
ittc.  tint»ri»'*niiirDl.  aihI  i-«*rtMfiBl  ptttti*b- 
■itat.  V.  I'rofftae  twcAnai^  ftii4  curMng. 
l*«Bftlt  jr :  in*,  vt  bi»u*«  of  oirrrci  iuo. 
VI.  llilcbrrmA;  or.  At  lra«l,  lb«  prrtcac*  i 

lb«r«Cu.  IVftftlty :  iApri««'iiu»riii,  ftO«l 
pilWjr.  VII.  IUli||ioiMi  iiupu«iurv».  IV- 
tijr :  6t»«.  itupri*wiiucbi«  Mit|  curpurai 
mtboieBt.     \  III    Simon r.     l*cnnJiir«: 


m   t 


furf«iiur«   of  <louM«   talu«;    incapaciij.  | 

IX.  Haliliatb-bnttkinf .       iVnali/  :    6nc. 

X.  UrunkrnncM.   iVoalir:  6n^. ur  itockt. 

XI.  l^««lnr««.     iVnaltif^:    ftn«;    iapri- 
•onmmt ;  bou««  of  cvrrrcti«in I**|C*  i3-4'> 

ril  AITKR  V. 
Uf  Orrtsris  %d%i!i*T  rui  Lt«  or  N4Tti>»« 

I.  Thif  U«  of  naiioM  U  •  ajMeai  of  ruin. 
df>iluriM<»  hr  naiunl  rra«4rn.  *n>l  r«ta- 
tUvbnl  hy  uniTvr»nl  cunv^nt,  to  rv^uUle 
I  be  iiit«iTuurwi  bet « MA  iiitlrp«o<l«ot 
•lam fA 

S.  la  l*n|[;taa«l.  tb«  U«  of  aaCioai  u  a-lnpt- 
t«l.  in  It*  full  •fttent,  a«  p^rt  of  iba  law 
of  ib«  lan>l « C< 

i.  <Klr»rr«  Bfaia*!  tbi»  law  ara  principaUj 
iaritlrnl  u*  iib<»««  atam  ut  nali«/nt ;  but. 
«b#n  ojinmiilnl  bj  prit at«  aubjin-U,  ara 
tbrn  tb«obj4rcU  •>(  ihe  iu'iniri|h*I  t«« **T 

4.  CViam  aKaiaal  ibr  law  i.f  u*ii»u«.  ani- 
ma'twriff*!  on  bj  tbe*.*«*wf  Ka(Ian<l,  arv. 
I.  Viulatum  i/f  •afe-o.oluri*.  II.  In- 
frtniC'Tturni  of  ib«  rifbt*  uf  amliaAffatlor*. 
IVttftltj.  in  b"*cb  .  af bitrarj.  III.  Piracj. 
iVnall/ :  juJfOirtU  of  fcl»ajr.  wilbuut 
clar(j CS-T3 

riiArTiiii  VI. 

f>r  llniH  Tiir*«.»^         71  fo '•"i 

1.  rrimr*  ab>l  iui»-irmran'>ur«  m>irp  f*«>rii> 
liarljr  offrn-ltnit  ikip  king  an-1  bi«  g><vrm- 
»«Dt  arv,  I  llicb  trva*<m  II.  Frlor.i^a 
l^jariott*  !•>  ibr  prYr«»|taliv«>  III  /V^r- 
M«M«!'#.      IV.  (Kbrr  ini»priti-<n«  anl  <*i>a* 

2.  Ifigb  trva*<>n  m*j.  a«*><r !.;.;;  !••  thr  •tm- 
f«U  of  P.<|vaH  111  .  I*r  ronruiif^l.  1  Bj 
coBpaMing  t>r  imaptninf  ihr  -I***' H  nf  Ihr 
king,  "r  tpic^n  r.in».'rt.  nr  !lirir  rMr«i 
ana  aai|  bnr;  •t«>ni«>n«fr»i4**l  *  r  ••  a»#  "Vrrt 
act  II  Bt  «i»I%tinf  lb*'  kinf  •  r- mi-a- 
bIob.  bia  rl  iMrt  ilaugKi^r.  nr  tb«  milm  of 
bU  rl«lr«<  ■••a  111  lU  •«>ni«  iittrrt  art  **f 
Irvjring  war  again*!  ibr  kinf  in  bi«  rralm. 
IV    Hj  a'lb«'rrcir«  i.»  ibr  king*  enrmiM. 

V.  Bj  ruttBiarfatiiBg  tiM  bi&g't  grtat  or         | 


privjr  aeal.  VI.  Bjr  cooBtarfriiiBg  iba 
king'»  Bftonrj.  or  iaipi»rtiBg  ewuBi«rf«it 
laoncj.  VII.  By  kiUiag  iba  ckaBr«U<tr. 
Irraaurrr.  or  king's  juaticaa.  ib  tb«  ri^- 
cutioB  <jf  tbrir  oAciM Tag*  7C  ^7 

3.  Higb  treaaoaa.  craaiad  bjr  aubaa^uaat 
•tatutaa,  ara  tucb  aa  ralata,  I.  To  pa- 
pitta:  aa,  iba  rapeaiaj  Jcfraea  of  iba 
pupa's  juriaiictioD :  tha  coBiiBg  f^via  ba« 
jonti  ara  of  a  naiural-boni  pupiak  pnam ; 
tba  renouncing  of  Bllagiaaca  aB«l  ncoB- 
ciliaiiun  to  iba  popa,  or  of  bar  CoraigB 
power.  II.  To  tba  cuiaaga  or  oiber  aig- 
naiuraa  of  tba  king:  aa,  couniarfaitiag 
(or.  imptiriing  anJ  utiaring  CMuatarfaiii 
f<»reign  coin,  bara  currvBt ;  f«*rging  tba 
•ign^nanual.  priTj  tigoat,  or  privj  aaal ; 
faUifjing.  Xe.  iKa  curraBt  coib.  111. 
To  iba  rriMesiaBi  •uccataioB  ;  aa,  eorra- 
•pon'ling  witb,  or  rcmiitiBg  aioBajr  to, 
Iba  lata  prataBtiar's  aoiw :  aB4aBTottnng 
to  impatle  tba  ■uccaasiuB ;  writing  ut 
printing  in  UefpBca  of  aajr  prateaJ^'t 
title,  or  ia  darogaiioB  of  tha  art  of  aactlc- 
Bicnt,  or  <»f  tba  powar  of  parliaafta&t  to 
limit  tba  tia««anl  of  tba  crown *C-^ 

4.  Tba  puniabmant  of  bigb  irtBaoB.  ia 
iBat«a.  it  (gvBaralljr)  to  ba,  I.  Drawa. 
11.  IUngr«l  111.  RnbowalM  aliva.  IV. 
IS«baa'lr.l  V.  Quartaraa.  VI.  Tba  baB4 
■n<l  «|uartan  lo  ba  at  tha  king'i  dispoaal. 
Hut.  in  iraaaoBt  ralaliag  to  tba  coiB,  obI/ 
to  l»a  'Irawn,  aB<l  baagail  till  daad.  fa- 
Dialn.  in  U'lb  caaaa,  ara  to  Ua  ttrmwB 
aaU  buraa*!  alif  a tr« 

niAPTER   VII. 

Or  Prut^iia  Iwraiort  to  tbb  Kiio'a  Pbi. 
B«K«4riTt -, '>ltoI<'i 

1.  FaloBj  ia  tbai  oCanea  wbicb  occmaioaa 
tba  t«»tal  furfaitnra  of  laa«la  or  g^r^lB  at 
c'kmiBoBlaw:  bow  aaualljr  alan  puaiakaMa 
wiib  Ueatb.  hjr  banging:  anlaaa  through 

t!.e  )^r.r6t  of  rlargjf !H 

2.  KrloBiaa  tnjurioBa  to  iha  hiag'a  pfvr». 
gatita  (of  which  aoaa  ara  witbiB.  athara 
wiihout,  drrgx)  '^'^<  1-  ^^^^  m  ralata  to 
tba  coin  :  a«,  tba  wilful  uttering  of 
terfril  monaj.  4c.:  Mo  wbicb  haaJ 
infrrturniiaileroaaaoura  affrcting  tba  coin - 
aga  maj  ba  alao  rafarrr«l.  i  II.  t'oB^par- 
ing  or  aitriupctng  to  kill  a  prirj  cubb- 
•rtl«*r.  111.  Herring  ftirrigB  Maiaa,  or 
ruIiMiBg  aoMiara  forfumgn  aanrica.  IV. 
Kial»vt fling  tba  king'a  arwHrnr  or  al«rwa. 
V.  |it>ami«»B  fr«»m  tha  ktBg'a  anaiaa,  bj 
lan<l  or  tea ^ >»-U*2 

<*IIAI*TER  VIIL 

(►r  racui^Tai  imto!:7 

I  rnrmunir*'.  in  ita  oriicinal  arn*e.  it  iKa 
offrnrr  of  a«lii^rtnic  t"  tbe  tem|Mtra!  |-iv«>r 
of  the  |x'|-e.  in  <lfT'»g%!ion  of  the  rrti%\ 
aotb«>ritr.  iVr.al'T :  cuftawrr.  forfeti- 
ure.  ar.'i  im|>rt*"nmenl  -  wbicb  bath 
•  .nre  t>«>en  ri!crk-lr*l  lo  tttOie  •.•ffrBcrt  wf  a 

«l*tfi*r«-nt  nature I'M 

•.  .\»i-i-.|[   tbr««  ar«>.    I.    lai|'<ntng   pi>|-.*b 
innkrta      II    r'-ntrit'Utir.jc  to  tba  aiaiB' 
of  po|4th  ■ 
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popUh  priests  in  England.  III.  Molesting 
the  possessors  of  abbey-lands.  IV.  Act- 
ing as  broker  in  a  usurious  contract,  for 
more  than  ten  ptr  cent.  Y.  Obtaining  any 
f>tay  of  proceedings  in  suits  for  monopo- 
lief.  VI.  Obtaining  an  exclusive  patent 
for  gunpowder  or  arms.  VII.  Exertion 
of  purveyance  or  pre-emption.  VIII. 
Asserting  a  legislatiye  authority  in  both 
or  either  house  of  parliament.  IX.  Send- 
ing any  subject  a  prisoner  beyond  sea. 
X.  Refusing  the  oaths  of  allegiance  and 
supremacy.  XI.  Preaching,  teaching,  or 
adTised  speaking  in  defence  of  the  right 
of  any  pretender  to  the  crown,  or  in  de- 
rogation of  the  power  of  parliament  to 
limit  the  succession.  XII.  Treating  of 
otlier  matters,  by  the  assembly  of  peers 
of  Scotland,  conyened  for  electing  their 
represen  tat  ires  in  parliament.  XIII.  Un- 
warrantable undertakings  by  unlawful 
BubscriptionB  to  public  funds ....  Page  1 1 5-1 1 7 

CHAPTER  IX. 

Of  Misprisions  and  Contempts,  affect- 
ixo  THK  Kino  and  Government 119  to  126 

1.  Misprisions  and  contempts  are  all  such 
high  offences  as  are  under  the  degree  of 
capital 119 

1  These  are,  I.  Negative,  in  concealing 
what  ought  to  be  revealed.  II.  Positive, 
in  committing  what  ought  not  to  be 
done 119 

3.  Negative  misprisions  are,  I.  Misprision 
of  treason.  Penalty:  forfeiture  and  im- 
prisonment. II.  Misprision  of  felony. 
Penalty:  fine  and  imprisonment.  III. 
Concealment  of  treasure  trove.  Penalty : 
fine  and  imprisonment 120-121 

i.  Positive  misprisions,  or  high  misde- 
meonours  and  contempts,  are,  I.  Maladmi- 
nistration of  public  trusts,  which  includes 
the  crime  of  peculation.  Usual  penal- 
ties: banishment;  fines;  imprisonment; 
disability.  II.  Contempts  against  the 
king's  prerogative.  Penalty:  fine  and 
imprisonment.  III.  Contempts  against 
bis  person  and  government.  Penalty: 
fine,  imprisonment,  and  infamous  corpo- 
ral punishment.  FV.  Contempts  against 
hia  title.  Penalties:  fine  and  imprison- 
ment ;  or,  fine  and  disability  V.  Con- 
tempts against  his  palaces,  or  courts  of 
jostice.  Penalties  :  fine ;  imprisonment ; 
corporal  punishment ;  loss  of  right  hand ; 
forfeiture 121-126 

CHAPTER  X. 

Or  Offencks   against  Public  Justice.... 

127  to  141 

1.  f'rimes  especially  affecting  the  common- 
wealth are  offences,  I.  Against  the  pub- 
lic jufitice.  II.  Against  the  public  peace. 
HI.  Against  the  public  trade.  IV. 
Af^inst  the  public  health.  V.  Against 
the  public  police,  or  economy 127 

.^  Offences  against  the  public  justice  are, 
I.  Embezzling,  or  vacating,  records,  and 
personating  others  in  courts  of  justice. 
Penalty:    judgment   of   felony,    usually 


without  clergy.  II.  Compelling  prison- 
ers to  become  approvers.  Penalty :  judg- 
ment  of  felony.  III.  Obstructing  the 
execution  of  process.  IV.  Escapes.  V. 
Breacii  of  prison.  VI.  Rescue. — Which 
four  may  (according  to  the  circumstances) 
be  either  felonies,  or  misdemeanours  pun- 
ishable by  fine  and  imprisonment.  VII. 
Retiu'ning  from  transportation.  This  is 
felony,  without  clergy.  VIII.  Taking  re- 
wards to  help  one  to  his  stolen  goods. 
Penalty :  the  same  as  for  the  theft.  IX. 
Receiving  stolen  goods.  Penalties :  trans- 
portation; fine;  and  imprisonment.  X. 
Theftbote.  XI.  Common  barretry,  and 
suing  in  a  feigned  name.  XII.  Mainten- 
ance. XIII.  Champerty.  Penalty,  in 
these  four:  fine  and  imprisonment.  XIV. 
Compounding  prosecutions  on  penal  sta- 
tutes. Penalty:  fine,  pillory,  and  dis- 
ability. XV.  Conspiracy;  and  threats  of 
accusation  in  order  to  extort  money,  &c. 
Penalties :  the  villenous  judgment ;  fine ; 
imprisonment ;  pillory  ;  whipping ;  trans- 
portation. XVI.  Perjury,  and  suborna- 
tion thereof.  Penalties:  infamy;  impri- 
sonment ;  fine,  or  pillory ;  and  sometimes 
transportation,  or  house  of  correction. 
XVII.  Bribery.  Penalty:  fine,  and  im- 
prisonment. XVIII.  Embracery.  Pe- 
nalty: infamy,  fine,  and  imprisonment. 
XIX.  False  verdict.  Penalty  :  the  judg- 
ment in  attaint..  XX.  Negligence  of  pub- 
lic officers,  &c.  Penalty:  fine  and  for- 
feiture of  the  office.  XXI.  Oppression 
by  the  magistrates.  XXII.  Extortion  of 
officers.  Penalty,  in  both :  imprisonment, 
fine,  and  sometimes  forfeiture  of  the 
office 128-141 

CHAPTER  XI. 

Of  Offences  against  the  Public  Peace.... 

142  to  153 

1.  Offences  against  the  public  peace  are, 
I.  Riotous  assemblies  to  the  number  of 
twelve.  II.  Appearing  armed,  or  hunt- 
ing, in  disguise.  III.  Threatening,  or 
demanding  any  valuable  thing,  by  letter. 
All  these  are  felonies,  without  clergy. 
IV.  Destroying  of  turnpikes,  &c.  Penal- 
ties :  whipping ;  imprisonment ;  judgment 
of  felony,  with  and  without  clergy.  V. 
Affrays.  VI.  Riots,  routs,  and  unlawfVil 
assemblies.  VII.  Tumultuous  petition- 
ing. VIII.  Forcible  entry  and  detainer. 
Penalty,  in  all  four :  fine,  and  imprison- 
ment. IX.  Going  unusually  armed.  Pe- 
nalty :  forfeiture  of  arms,  and  imprison- 
ment. X.  Spreading  false  news.  Penal- 
ty :  fine,  and  imprisonment.  XI.  Pre- 
tended prophecies.  Penalties:  fine;  impri- 
sonment ;  and  forfeiture.  XII.  Challenges 
to  fight.  Penalty :  fine,  imprisonment, 
and  sometimes  forfeiture.  XIII.  Libels. 
Penalty:  fine,  imprisonment,  and  corporal 
punishment 142-158 

CHAPTER  XII. 

Of  Offences  against  Public  Trade. ..154  to  160 
1.  Offences   against   the   public  trade  are, 


xri 


ANALYSIS  OF  BOOK  IV. 


I  Owtifif  Prbftlfir*-  iii«>« :  furfritum : 
tm|tri*<*riiiirat :  !•*««  *»(  Irft  hftn*l .  trftii«-> 
|iortaii»ft ,     ju  ltf!n«*iii     'if     fvl>«iiji  11. 

raiufi(lin|r  rrn«liii*«  ftnp«:  1«>4«  of 
gouU* .  jii'lfmrni  I'f  frliifij.  wiiboiit  ci^r* 
gj.  111.  Kr»u>lulriii  IvftokruitK'r.  I'e- 
■lalt^  .  jii-lgmrni  of  fc>liin\.  «itht>ut  cIrrKj. 
IV.  r*urir  iVnAltj  :  fine  siiil  iiii|iri»*iii- 
mcni.  V  ('hfitiit^  retiAltir*:  ftn«> ; 
lBi|>ri*<'nmrnt  .  |>itI>irT :  lumlirH:  whip- 
|iilif.  i-r  •iih^r  r<.r|-tral  puhi*bnirai  ; 
lraii«)"irl»liuli  VI  l'i.rr«lallinf.  VII. 
lUfraiiiif  VIII.  Kiiicrf«ainf .  IVbaU 
tlr«,  ftir  a11  tbrfl*r:  l«i«ii  i>f  kimm|«  ;  ftnc ; 
ltti|in«t*nntriil  ;  pi!li>rj.  IX.  Moii«ipiili«r«, 
anil  r>>ri>l>inAll«iii*  !•*  rat«r  the  prire  uf 
c<iBiiuu*litir«  iVn«liir«  fitiff>«  :  iin|>riMin* 
m^nt ,  yi\\*ffy  .  !•*«•  uf  r«r ;  ^%t^my  .  Antl, 
•i»Bi#lim«>tt,  ihr  |Miiii«  «if  /'rvpiHNi'''.  X. 
CirrrisinK  a  traili*.  ni>t  havinit  MTVfNl  mM 
a|i|>reniiir  i'mftli?  6ii«  XI  Trana- 
aufiifif,  ur  rv«i<lin|;  nhriiA-l.  of  •rfifi'-era. 
WBalii«>«  ftn«*.  ini|<n*<'iiineni .  f-irffiturv: 
inra|MM  iij  .  brri*iuin|[  ftlirtia Vm^  I&4 

niAPTKK  XIII. 
Or  Otri%«-r«   ««Mi%»r  tiik  rium*  llriim. 

Ant*       «iMl««r      TIIIE      I'l  Bl  II       roIMB     n* 

C«ii«iitti P't|  ii» 

1.  IKfrflir*  tfiin*t  thr  |>ii>  lii-  hc*lih  ftr«*. 
I  Irrrfrulirt'T  m  lii*i^  of  the  |*l«ir<>r  *»r 
of     «|ll-|rtri'tti«*.  I'rfi^Ifir*.      «hi||intf; 

JU<l';il  •  |-,t      -if     frlofiV.      with     Bll'l     wifhoiit 

clrrf ^ .  II  >ruiii|[  iia«h'i|4>**>fnt*  |<r«ivt- 
»iMti»  rnittiiiM  afiirrreni«*hl  .  |«itl<>rT  : 
ftar:  iMi|iV.*"iirfirnf  ;  •^juration  **(  the 
io«a    l».l 

$.  iMrUt'ra  •{•filial  thr  |»i|Mif*  |i<. !:<•<•  %n*i 
9C**n*»tu% .  "T  •|iini«'**ii'  tirvlrr  of  thr  kih|F- 
iii«in.  %Tv  I  T*i<i«r  ff  ItMiiiE  f<>  «'Un-lr*tine 
aA*l  irri  ^-/.Af  iiiirriv;:*-*  l*«nt!M*-«  jii*l|c- 
laeni  of  ir!<  u\ .  with  Ab«l  wiih«Mit  f\vt$y. 
11.  Ilif^tnv  or  tBi-^rr  |rii{^rl%  |-«'ttff«inj. 
IViiaIii  .  jtiilirritrtit  tif  ft  I  .n}  111  Han- 
ilrrinK.  Kt  Ai'l-lirr*  '-r  iii%ftit<*r«  1\  He* 
■lAtmn,;  in  l'.o|['Ati'l  l*\  l.|r,%  |ti%ri«,  or 
Itrinc  m  thrir  ftll>i«*hi|i  tit.r  iii>«hlh. 
iii»lb  the*e  Are  frl>«ffiir«.  wiihiiiii  rlrrffT. 
V  4't.iiiiif.n  n ui«.'« arr«  iM.  I>\  sniKij* 
aacra  or  |iiir|irr»tiirr«  in  htffhwfti*.  hri^liff- 
«•.  an  1  ri«i*r».  Jilljr.  ^'f  **fl''W\ym  ir»ilr« 
ah<i  mftnufATiurv** .  S>1!t.  y*y  •i.*'>r<lrrlv 
||tiU*e«  4lhlT.  hv  lottrrirs  :  «'>fKlr.  hr 
ei»iiAir«*"'  ''thlj.  h«  6rr«.>rk»  Ttt<l^.  I>jr 
•ftir**lri'|pinK  iVnAltt.  m  all  hn«. 
IMbI;.  hv  r«*ninii»n  M*'<Mtnf  iVnaltv  : 
the  riifkitif  ••t'M.l  \  I  M!fn#M.  ilu- 
or'lrf.  v%|fr^it4-T  tn-l  inr.irTiffi*'U  f- (ftirrj. 
l*rnAllir«  iin|>ri««>iirn#rif  .  whif  fitif  J<i*lc- 
■irai  of  f> 'i  ti}  Vll  |.ii«itrt  in  'ln-l 
IVaaltt  ■li«-rrri..n*ri  \  111  \'ty\  tt.g 
l*enAlii«-«  !••  c*ntlrmi*n,  ftrif-«  .  l.<  ti.^r*. 
fta#  Ah  I  ii]i|'ri«*inRirnl  .  ti>  *  tii-%i  in;  ;:  ifiir** 
tcr*.  ftn<>  infAfiT.  anil  th**  •••r|-  r*I  |  tin* 
af  |<«riiirT  l\  Iiratrfii  tftj^  thr  gmnir. 
Vrnh\*ir*        f  nr«  .    an*!    rir|"r»'.    |i.n«»h 

ki  1«.  • 

■  ■■  •..•*#■       •»•>..  ■>■«*.«  ■        w 


•  > 


MI\l'Ti:il   XIV 

Of  Itiiiiii'tiit IT'*  I.I 

1   Criaaa    ««p««ialljr    a€«rtiaf  ia'litflualt 


arv.  I.  .Igraia*!  ihetr  pfrwrnA  II  \cftinM 
ihfir  hahiiaiioBA.     HI.  Agraia*!  ibnr  ^m- 

|.rtij r»c»  IT* 

•■  (Viai**  A|rAin«l  ihr  |»rr**ta*  itf  la  tm  l«t»Ia 
arv.    1.  IW   hoiiitriile,   or  «lrMrtiitnf  life 
'       II.   Ily  other  ror|i«»nil  ittjurir*    ITT 

:t.  llomiri<le  M.  I  JiiatliaMe.  II  Kiru«»- 
lile.      Ill    Krlohi«>ii« IT* 

4.  Ilomiiflr  !•  ju»ll6Ahle.  I.  B;  v«e«-r»i'T. 
An«l  roinniaft'l  of  !•«.  II  Hv  prm  t*«i  a 
of  U«  :  l«4.  for  ibe  furtberaace  of  |44>>ti'- 
jiivtife:   'i'Ujr,  fur  |irFT«aiioa  of  •t*a*r  f*>r- 

rihlr  fel<>nv 1T§ 

lloinifHii*  i«  riruaahle,  I  i**r  «•  trfifAiaf*. 
or  lit  nnvA'Uenlure.  II.  Sr  rf* '»•.<#•.<•-, 
or  Mr  If  lief  rare.  I»t  (*banreaie«lle«  |'e> 
baIiit.  IB  iHiih:  forf«*iture  nf  g*mmim.  abick 

boacver  i«  |anli*Br<l  of  cuur«e 1*« 

FrloBiiiuA  b'*niirii|e  i«  the  ktlliB|r  of  a 
buBian  rrr-»liirv  aitbotil  ju«tiftr»ii.>B  or 
eiru*e       Thi»    i«.    t.     KiMtB|C    «iae  •    velf 

II    Killing  An«ifbrr I«« 

Killing  onr»  Hrif.  firaelf-murrtrr.  i«  a  here 
"Ifift  *  onr  -Irtil^rAfrly.  or  hjr  ABjr  unUvfiil  laa- 
li<*i«»u«  Afi.  f>iit«  an  eB'l  to  bit  own  lif». 
Thi«  i«  f*I<'n\  :  piint«hc«l  hx  iiraomini'-u* 
liiiriAl.  An<l  fi-rfeiiure  of  pf-U  an«l  rhai- 

IrU l*f 

17;,     H    Kill.  11/  An<»ther  i«.  1    Maaftlauirhter.      II. 

Miint^r    Va* 

\».  MAri«I«iif[Strr  i«  the  QBUvful  killing  ^f 
Another,  ai'hout  iBAliee.  et|trr«A  or  lai- 
pli«<«|.  Thi*  i»  either.  I.  Voluntarr.  uf^m 
a  *ti.Mfti  heAi.  II.  iBTolnalarT.  ib  tba 
r'>mnii*»it>n  f>f  •nine  ualAvfuI  art.  Rnib 
Are  frl>  nv.  Ixir  withiB  rler^v  ;  eice]>i  in 
-|l*2         the  rA*«*  of  BtAl'I'inf IVI 

10.  Mtinler  i«  when  a  |ier*«'n  of  ••iimit  lae- 
B.orjr  An<l  *li«rrrlt<>B  UBiAWfulli  kl*.lrtb 
an«  rr«<MinAMe  f-re«iure,  in  lieinK  ABf| 
iinler  flir  kind's  |>eAre  ;  with  BtAlire  Af-  n^- 
thxtiKhi.  either  et|reM  t»r  impliM  Tbi« 
i«  fel'iffiT.  without  rVr^v  :  |Hiniahe«l  with 
■  |>ee«lv  •Irath.  AaJ   bABfing    in   rkA;n»  itf 

11.  iVtit  treiMin  lieiBfT  ab  A|rrr««  ftte*l 
f|f-;re*  tif  niiir>ler>  i»  where  the  ttertABt 
ki!!«  lit*  niAnter.  the  wife  her  b'l^t^nl. 
or  the  e«*r!c«:i»fir  hi«  •iiperior  IVnAitT 
in  nien.  ti*  lie  «tr«wB  ab*1  bAafe-1 .  im 
wiiineB.  to  lie  «lrawB  ab<I  hiirae^l ^   ^U 

ni.\i»Ti:R  XV 

nr  «>rri«rttt  «o«ia*t  rut  riBMi««  *•¥  \%. 

IHtll.t  »!.•     '.H^'   t„  ;;|> 

1.  rrime«  AFe«*iin^  the  |«er««n«  of  iinliti- 
iIuaN,  h%  other  r<ir|t*irAl  injune*  a-^t 
»n<<.iiti«ir)f  ti-  h"mir|it<p.  Bre,  1  MAjk^r-n; 
A^'l  a1*->  ■}.-  "ftnf  «(  Another  rrh%'*t«-« 
liri*' .  imj ':•  T,»nrfi»  .  julfment  «>f  ff '  •ly, 
Wl')i-<i4?     r\rrf\  ||     Ki<r<-lMe    A*"lt.    *i    •!. 

An-I  ni%m%gr  -r  'IrAt^ment.  •  f  ab  l;r-:r,-,. 
which    i«    fr*i<>n«       »!•••.    MeAlifif     Afi  I     le 
f1    m«-rit\g  .r   tri^fTyinjf.  abt  w<>mftn  ••*■»'  I 
Uti-irr  il.e   kgr  .  f  •itleen  ye«r»     f-  f  w  '.i  -b 
if-.e    |-eri^'»%    IB    ifi.fri*fnmeat.    ffie     An  I 

\''t  \*m\  '\T\  '•-rffifure  of  her  !»n  !•  III. 
Il  If ''  %u\  •!•••  r«rnAl  kn<i«!r<l.*«>  .f  « 
w  •rr.  If.  •  Ki!  I    urt'lrr  the  mg^  ••f  ten  i r»r« 

*J^1  l\  lUtggrT^.  with  aiAn  f»r  heaai.  Bath 
tb«aa  ar»   ftluBkva,  wiikavt  rWrgy.     ▼. 
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.AflSAult    VI.  Battery ;  especially  of  cler- 
gymen.    VIL  Wounding.     Penalties,  in 
ail  three :  fine ;  imprisonment ;  and  other 
corporal   punishment.     YIII.  False   im- 
prisonment.    Penalties:  fine;  imprison- 
jnent;    and    (in   some  atrocious    oases) 
the  pains  of  prmmunire,  and  incapacity 
of  office  or  pardon.      LX.  Kidnapping,  or 
forcibly  stealing  away  the  king's  sub- 
jects.     Penalty:    fine;     imprisonment; 
and  pillory Page  206-219 

CHAPTER  XVI. 

OrrsHCKs  against  thk  Habxtations  ov 

IimiTiDUALS 220  to  222 

Crimes  affecting  the  habitations  of  indi- 

^duals  are,  I.  Arson.     11.  Burglary 220 

Arson  is  the  malicious  and  wilful  burn- 
ing of  the  house,  or  out-house,  of  an- 
other man.  This  is  felony;  in  some 
cases  within,  in  others  without,  clergy ...  220 
Burglary  is  the  breaking  and  entering, 
l}y  night,  into  a  mansion-house,  with 
Intent  to  commit  a  felony.  This  is  fe- 
Xony,  without  clergy 222 

CHAPTER  XVII. 


OirutCBS  AGAINST  Pbitatb  Pbopbrtt.. 

229  to  247 
Crimes  affecting  the  priyate  property  of 
indiriduals  are,   I.   Larceny.     II.   Mali- 
cious mischief.     III.  Forgery 229 

Larceny  is,  L  Simple.     II.  Mixed,  or 

compound 229 

fiimple  larceny  is  the  felonious  taking, 
mod  carrying  away,  of  the  personal 
Koods  of  another.  And  it  is,  L  Grand 
larceny ;  being  aboTe  the  ralue  of 
twelTepence.  Which  is  felony ;  in  some 
cases  within,  in  others  without,  clergy. 
IL  Petit  larceny ;  to  the  value  of  tweWe- 
pence  or  under.  Which  is  also  felony, 
but  not  capiul;   being  punished   with 

whipping,  or  transportation 229 

Mixed,  or  compound,  larceny,  is  that 
wherein  the  taking  is  accompanied  with 
the  aggravation  of  being,   I.  From  the 

boose.     IL  From  the  person 289 

Larcenies  from  the  house,  by  day  or 
night,  are  felonies  without  clergy,  when 
they  are,  L  Larcenies,  above  twelve- 
pence,  from  a  church ; — or  by  breaking 
a  tent  or  booth  in  a  market  or  fair,  by 
day  or  night,  the  owner  or  his  family 
being  therein ; — or  by  breaking  a  dwell- 
ing-house by  day,  any  person  being 
therein; — or  from  a  dwelling-house  by 
day,  without  breaking,  any  person 
therein  being  put  in  fear; — or  from  a 
dwelling-house  by  night,  without  break- 
bg,  the  owner  or  his  family  being 
therein,  and  put  in  fear.  II.  Larce- 
nies of  five  shillings,  by  breaking  the 
dwelling-house,  shop,  or  warehouse, 
by  day,  though  no  person  be  therein ; 
or  by  privately  stealing  in  any  shop, 
warehonae,  coach-house,  or  stable,  by 
day  or  night,  without  breaking,  and 
tkoQ^  no  person  be  therein.  IIL 
Ltfoeniea,   of  forty    thillings,    from   ft 

Vol.  IL— B 


dwelling-house  or  its  out-houses,  without 
breaking,  and  though  no  person  be 
therein  « Page  289 

6.  Larceny  from  the  person  is,  1.  By  pri- 
vately stealing  from  the  person  of  an- 
other, above  the  value  of  twelvepence. 
II.  By  robbery;  or  the  felonious  and 
forcible  taking,  from  the  person  of  an- 
other, goods  or  money  of  any  value, 
by  putting  him  in  fear.  These  are  both 
felonies  without  clergy.  An  attempt  to 
rob  is  also  felony 241 

7.  Malicious  mischief,  by  destroying  dikes, 
goods,  cattle,  ships,  garments,  fish- 
ponds, trees,  woods,  churches,  chapels, 
meeting-houses,  houses,  out -houses, 
com,  hay,  straw,  sea  or  river  banks, 
hop-binds,  coal-mines,  (or  engines  there- 
unto belonging,)  or  any  fences  for  en- 
closures by  act  of  parliament,  is  felony, 
and,  in  most  cases,  without  benefit  of 
clergy 248 

8.  Forgery  is  the  fraudulent  making  or 
alteration  of  a  writing,  in  prejudice  of 
another's  right.  Penalties :  fine ;  impri- 
sonment ;  pillory ;  loss  of  nose  and  ears ; 
forfeiture ;  judgment  of  felony,  without 
clergy 247 

CHAPTER   XVIIL 

Of  thb  Mkans  of  pbbyknting  Ofybnobs... 

251  to  256 

1.  Crimes  and  misdemeanours  may  be  pre- 
vented by  compelling  suspected  persons 
to  give  security:  which  is  effected  by 
binding  them  in  a  conditional  recogni- 
sance to  the  king,  taken  in  court,  or  by 

a  magistrate  out  of  court 251 

2.  These  recognisances  may  be  conditioned, 
L  To  keep  the  peace.  II.  To  be  of  the 
good  behaviour 252 

8.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own  dis- 
cretion ;  or  at  the  request  of  such  as  are 
entitled  to  demand  the  same 258 

4.  All  persons,  who  have  given  sufficient 
cause  to  apprehend  an  intended  breach 
of  the  peace,  may  be  bound  over  to  keep 
the  peace ;  and  all  those  that  be  not  of 
good  fame  may  be  bound  to  the  good 
behaviour;  and  may,  upon  refusal  in 
either  case,  be  committed  to  gaoL 256 

CHAPTER  XIX. 

Or  CoiTBTS  or  a  Cbiminal  Jubisdiction... 

258  to  277 

1.  In  the  method  of  punishment  may  be 
considered,  I.  The  several  courts  of  cri- 
minal jurisdiction.  II.  The  several  pro- 
ceedings therein 258 

2.  The  criminal  courts  are,  I.  Those  of  a 
public  and  general  jurisdiction  through- 
out the  realm.  11.  Those  of  a  private 
and  special  jurisdiction 258 

8.  Public  criminal  courts  are,  I.  The  high 
court  of  parliament;  which  proceeds 
by  impeachment.  II.  The  court  of  the 
lord  high  steward ;  and  the  court  of  the 
king  in  frill  parliament :  for  the  trial  of 
capitally-indicted  peers.    IIL  The  court 
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CHAPTER  XXV. 

Of  Ajl&aionmbnt,  and  its  Incidents 

Page  821-831 

1.  Arraignment  is  the  calling  of  the  pri- 
soner to  the  bar  of  the  court,  to  answer 
the  matter  of  the  indictment 821 

2.  Incident  hereunto  are,  I.  The  standing 
mate  of  the  prisoner ;  for  which,  in  petit 
treason,  and  felonies  of  death,  he  shall 
undergo  the  peine  forte  et  dure.  II.  His 
confession:  which  is  either  simple ;  or  by 
way  of  approvement 824-831 

CHAPTER  XXVI. 

Of  Pi.«A.  AND  Issue 882to841 

X.  The  pleas  or  defensive  matter  alleged  bj 
the  prisoner,  may  be,  I.  A  plea  to  the 
jurisdiction.  II.  A  demurrer  in  point  of 
law.  III.  A  plea  in  abatement.  IV.  A 
■pecial  plea  in  bar:  which  is,  1st,  autre- 
JoiU  acquit ;  2dly,  auirefoiU  convict ;  8dly, 
autrefoitM  attaint;    4thly,  a  pardon.     V. 

The  general  issue,  not  guilty 332-841 

t  Hereupon  issue  is  joined  by  the  clerk  of 
the  arraigns  on  behalf  of  the  king 841 

CHAPTER  XXVII. 

OtTbul,  and  Contiction 842  to  368 

1.  Trials  of  offences,  by  the  laws  of  Eng- 
Itnd,  were  and  are,  I.  By  ordeal,  of  either 
fire  or  water.  II.  By  the  corsned.  Both 
these  have  been  long  abolished.  III.  By 
battel,  in  appeals  and  approvements.  IV. 
By  the  peers  of  Great  Britain.  V.  By 
W 842-349 

2.  The  method  and  process  of  trial  by  jury 
is,  I.  The  impanelling  of  the  jiiry.  II. 
Challenges:  1st,  for  cause;  2dly,  pe- 
remptory. III.  Tales  de  eireumstantibw. 
IV.  The  oath  of  the  jury.  V.  The  evi- 
dence.   VI.  The  verdict,  either  general 

or  special 860-861 

3.  Conyiction  is  when  the  prisoner  pleads, 
^  i«  found,  guilty :  whereupon,  in  felo- 
tties,  the  prosecutor  is  entitled  to,  I. 
His  expenses.  II.  Restitution  of  his 
gooda 861-363 

CHAPTER  XXVIII. 

^'THi  Benefit  of  Clergy 865  to  374 

I-  Clergy,  or  the  benefit  thereof,  was  ori- 
ginally derived  from  the  usurped  juris- 
diciion  of  the  popish  ecclesiastics ;  but 
°sih  since  been  new-modelled  by  several 

^  "*f«tw 365 

-  "  is  an  exemption  of  the  clergy  from  any 
<>'her  secular  punishment  for  felony 
^han  imprisonment  for  a  year,  at  the 
J^ourt'g  discretion ;  and  it  is  extended 
^«wige,  absolutely,  to  lay  peers,  for  the 
J^  oflfence ;  and  to  all  lay  commoners, 
'^^  the  first  offence  also,  upon  condition 
of  branding,  imprisonment,  or  transporta- 

,  ^i^f- - 371 

*•  All  felonies  are  entitled  to  the  benefit  of 
^^•'ty.  except  such  as  are  now  ousted  by 
WicuUr  statutes 372 


4.  Felons,  on  receiving  the  benefit  of  clergy, 
(though  they  forfeit  their  goods  to  the 
crown,)  are  discharged  of  all  clergyable 
felonies  before  committed  and  restored 
in  all  capacities  and  credits ^Page  874 

CHAPTER  XXIX. 

Of  Judgment,  and  its  Consequbncks 

875  to  889 

1.  Judgment  Tunless  any  matter  be  offered 
in  arrest  tnereof)  follows  upon  convic- 
tion; being  the  pronouncing  of  that  pun- 
ishment which  is  expressly  ordained  by 
law 876 

2.  Attainder  of  a  criminal  is  the  immediate 
consequence,  I.  Of  having  judgment  of 
death  pronounced  upon  him.  II.  Of 
outlawry  for  a  capital  offence 880 

8.  The  consequences  of  attainder  are,  I. 
Forfeiture  to  the  king.  II,  Corruption 
of  blood 881 

4.  Forfeiture  to  the  king  is,  I.  Of  real 
estates,  upon  attainder: — in  high-trea- 
son, absolutely,  till  the  death  of  the  late 
pretender's  sons; — in  felonies,  for  the 
king's  year,  day,  and  waste ; — in  mispri- 
sion of  treason,  assaults  on  a  judge,  or 
battery  sitting  the  courts ;  during  the  life 
of  the  offender.  II.  Of  personal  estates, 
upon  conviction ;  in  all  treason,  mispri- 
sion of  treason,  felony,  excusable  homi- 
cide, petit  larceny,  standing  mute  upon 
arraignment,  the  above-named  contempts 

of  the  king's  courts,  and  flight 881-888 

5.  Corruption  of  blood  is  an  utter  extinc- 
tion of  all  inheritable  quality  therein: 
so  that,  after  the  king's  forfeiture  is  first 
satisfied,  the  criminal's  lands  escheat  to 
the  lord  of  the  fee;  and  he  can  never 
afterwards  inherit,  be  inherited,  or 
have  any  inheritance  derived  through 
him 888-889 

CHAPTER  XXX. 

Op  Rryersal  of  Jtn)GMENT 390  to  392 

1.  Judgments,  and  their  consequences,  may 
be  avoided,  I.  By  falsifying,  or  reversing, 
the  attainder.  II.  By  reprieve,  or  par- 
don   890 

2.  Attainders  may  be  falsified,  or  reversed, 

I.  Without  a  writ  of  error;  for  matter 
dehors  the  record.  II.  By  writ  of  error  ; 
for  mistakes  in  the  judgment,  or  record. 
111.  By  act  of  parliament ;  for  fa- 
vour  39a-892 

8.  When  an  outlawry  is  reversed,  the  party 
is  restored  to  the  same  plight  as  if 
he  had  appeared  upon  the  capias. 
When  a  judgment  on  conviction  is  re- 
versed, the  party  stands  as  if  never 
accused 892 

CHAPTER  XXXI. 

Of  Reprieve  and  Pardon 894  to  898 

1.  A  reprieve  is  a  temporary  suspension 
of  the  judgment,    I.  Ez  arbitrto  judkis. 

II.  Ex  necessitate  legis ;    for  pregnancy, 
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CHAPTER  I. 


OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE  MERE 

ACT  OF  THE  PARTIES. 

At  the  opening  of  these  eonimentarie8)(a)  municipal  law  was  in  general 
defined  to  be,  "  a  rule  of  civil  conduct,  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right,  and  prohibiting  what  is  wrong.  (6)  From 
hence  therefore  it  followed,  that  the  primary  objects  of  the  law  are  the  esta- 
blishment of  rights,  and  the  prohibition  of  wrongs.  And  this  occa8ioned((?)  the 
distribution  of  these  collections  into  two  general  heads;  under  the  former  of 
which  we  have  already  considered  the  rights  that  were  defined  and  established, 
and  under  the  latter  are  now  to  consider  the  wrongs  that  are  forbidden  and 
rediessed,  by  the  laws  of  England. 

♦In  the  prosecution  of  tlie  first  of  these  inquiries,  we  distinsiiished  p^o 
rights  into  two  sorts :  first,  such  as  concern,  or  are  annexed  to,  ^e  per-  •■ 
wns  of  men,  and  are  then  called  jura  personarumy  or  the  rights  of  persons;  which, 
together  with  the  means  of  acquiring  and  losing  them,  composed  the  first  book 
of  these  commentaries :  and  secondly,  such  as  a  man  may  acquire  over  external 
objects,  or  things  unconnected  with  his  person,  which  are  called  jura  reruniy  or 
the  rights  of  things :  and  these,  with  the  means  of  transferring  them  from  man 
to  man,  were  the  subject  of  the  second  book.  I  am  now  therefore  to  proceed 
to  the  consideration  of  wrongs ;  which  for  the  most  part  convey  to  us  an  idea 
merely  negative,  s^  being  nothing  else  but  a  privation  of  right.  For  which 
reason  it  was  necessary,  that  before  we  entered  at  all  into  the  discussion  of 
wrongs,  we  should  entertain  a  clear  and  distinct  notion  of  rights :  the  contem- 
plation of  what  is  jus  being  necessarily  prior  to  what  may  be  termed  injuria, 
and  the  definition  of  fas  precedent  to  that  of  nefas. 

Wrongs  are  divisible  into  two  sorts  or  species:  private  wrongs  and  public 
tcrongs.  The  former  are  an  infringement  or  privation  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as  individuals;  and  are  thereupon 
frequently  termed  civil  injuries :  the  latter  are  a  breach  and  violation  of  publio 
rights  and  duties,  which  affect  the  whole  community,  considered  as  a  com- 
munity ;  and  are  distinguished  by  the  harsher  appellation  of  crimes  and  misdC' 

(•)  Imrod.  {2.  (•)  Book  i.  ch.  1. 

(•>  Sanciio  justaf  jubrns  hnnesta,  et  prohibent  cmdrarii. 
CSc  11.    Phiiiyp.  12.»    Bract  /.  1,  c  3. 

n  imagine  this  to  be  a  misquotation  of  the  following  passage: — "Est  enim  lex  nihil 
aliud,  nisi  recta  et  a  numine  Deorum  tracta  ratio,  imperans  honesta,  prohibens  contraria.'^ 
Phil.  xi.  12. — Coleridge. 
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can  it  be  iii  fact,  taken  away  by  the  law  of  society.  In  the  English  law  pap- 
ticalarly  it  is  held  an  excuse  for  breaches  of  the  peace,  nay,  even  for  homicide 
itself:  byt  care  must  be  taken  that  the  resistance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention :  for  then  the  defender  would  himself  become 
an  aggressor. 

II.  Recaption  or  reprisal  is  another  species  of  remedy  by  the  mere  act  of  the 
party  injured.  This  happens  when  any  one  hath  deprived  another  of  his  pro-^ 
perty  in  goods  or  chattels  personal,  or  wrongfully  detains  one's  wife,  child,  op 
servant :  in  which  case  the  owner  of  the  goods,  and  the  husband,  parent,  op 
master,  may  lawfully  claim  and  retake  them  wherever  he  happens  to  nnd  them, 
so  it  be  not  in  a  riotous  manner,  or  attended  with  a  breacn  of  the  peace.(tf) 
The  reason  for  this  is  obvious ;  since  it  may  frequently  happen  that  the  owner 
may  have  this  only  opportunity  of  doing  himself  justice :  his  goods  may  be 
afterwards  conveyed  away  or  destroyed ;  and  his  wife,  children,  or  servants 
concealed  or  carried  out  of  his  roach ;  if  he  had  no  speedier  remedy  than  the 
ordinary  process  of  law.  If  therefore  he  can  so  contrive  it  as  to  gain  possession 
of  his  property  again  without  force  or  terror,  the  law  favours  and  will  justify 
his  proceeding.  But  as  the  public  peace  is  a  superior  consideration  to  any  one 
man's  private  property ;  and  as,  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease,  the  strong 
would  give  law  to  the  weak,  and  every  man  would  revert  to  a  state  of  nature; 
for  these  reasons  it  is  provided  that  this  natural  right  of  recaption  *shall  pj„» 
never  be  exerted  where  such  exertion  must  occasion  strife  and  bodily  con-  *■ 
tention,  or  endanger  the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize 
him  to  my  own  use;  but  I  cannot  justify  breaking  open  a  private  stable,  op 
entering  on  the  grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously 
stolen ;(/)  but  must  ha^  recourse  to  an  action  at  law.' 

III.  As  recaption  is  a  remedy  given  to  the  party  himself  for  an  injury  to  his 
personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries  to  real 
property  is  by  entry  on  lands  and  tenements  when  another  person  without  any 
right  has  taken  possession  thereof.*    This  depends  in  some  measure  on  like 

(•)  3  IiMt.  1S4.    Hal.  Anal.  \AA,  (f)2  Roll.  Kep.  65,  56,  208.    2  RoU.  Abr.  566,  666. 

•  In  the  case  of  personal  property  improperly  detained  or  taken  away,  it  may  be  re- 
taken from  the  house  and  custody  of  the  wroug-doer,  even  without  a  previous  request ; 
but,  unless  it  was  seized  or  attempted  to  be  seized  iforcibly,  the  owner  cannot  justify 
doing  any  thing  more  than  gently  laying  his  hands  on  the  wrong-doer  in  order  to  recover 
it,  (8  T.  R.  78.  2  Roll.  Abr.  56,  ^8.  2  Roll.  Abr.  565,  pi.  50.  2  Leonard  302.  Selw.  N. 
P.  tit.  Assault  and  Battery ;)  nor  can  he  without  leave  enter  the  door  of  a  third  person, 
not  privy  to  the  wrongful  detainer,  to  take  his  goods  therefrom.  2  Roll.  Abr.  55,  56,  308. 
2  Roll.  Abr.  565,  I.  pi.  2.     Bac.  Abr.  Trespass,  F.— Chitty. 

If  the  possession  of  one's  property  be  held  by  another,  the  owner  may  take  posses- 
sion if  he  can  do  so  without  tumult  and  riot  or  breach  of  the  peace ;  but  he  has  no 
right  to  use  unreasonable  violence.     Davis  vs.  Whitridge,  2  Strobh.  232. 

The  owner  of  personal  property  left  in  the  possession  of  a  third  person  may  by  his 
own  act  repossess  himself  of  such  property,  though  it  be  taken  from  the  possession  of 
such  third  person  by  virtue  of  a  writ  of  replevin ;  and  the  plaintiff  in  the  replevin  can- 
not maintain  trespass  against  him.  Spencer  vs,  McGowen,  13  Wend.  256.  One  whose 
chattel  has  been  wrongfully  taken  from  him  may  enter  upon  the  land  of  the  taker  for 
the  purpose  of  retakmg  it,  without  subjecting  himself  even  to  nominal  damages. 
Chambers  vs.  Bedell,  2  Watts  &  Serg.  225. — Sharswood. 

*  With  respect  to  land  and  houses  also,  resumption  of  possession  by  the  mere  act  of 
the  party  is  frequently  allowed.  Thus,  if  a  tenant  omit  at  the  expiration  of  his  tenancy 
to  deliver  up  possession,  the  landlord  may  legally,  in  his  absence,  break  open  the  outer 
door  and  resume  possession,  though  some  articles  of  furniture  remain  therein  ;  and,  if 
the  landlord  put  his  cattle  on  the  land,  and  the  tenant  distrain  them  as  damage-feasant, 
he  maybe  sued.  1  Bing.  R.  158.  7  T.  R.  431,  432.  1  Price  R.  53.  And.  109.  6  Taunt, 
202.  if  the  landlord,  in  resuming  possession,  be  guilty  of  a  forcible  entry  with  strong 
hand,  or  other  illegal  breach  of  the  peace,  he  will  be  liable  to  an  indictment.  7  T.  R. 
432,  3  T.  R.  295.  6  Taunt.  202.  8  T.  R.  364,  403.  But  the  circumstance  of  the  owner 
of  property  using  too  much  force  in  regaining  possession,  but  taking  care  to  avoid  per- 
sonal uiiury  to  the  party  resisting,  wiU  not  enable  the  latter  to  sue  him.    See  cases  in 
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are  of  daily  convenience  and  use,  require  an  immediate  remedy,  and  cannot  Tvnii 
for  the  slow  progress  of  the  ordinary  forms  of  justice. 

y.  A  iitlh  case  in  which  the  law  allows  a  man  to  bo  his  own  avenger,  or  to 
minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  for  the  non- 
payment of  rent,  or  other  duties  ;•  or  distraining  another's  cattle  damage-feasantf 

•As  to  distre^ises  in  general,  see  Gilbert  on  Distresses,  by  Hunt;  Bradley  on  Dist.; 
Com.  Dig.  Distress ;  Biic.  Abr.  Distress ;  Vin.  Abr.  Distress ;  2  Saunders,  index,  Distress ; 
Wilkinson  on  Replevin.  As  the  law  allows  a  creditor  to  arrest  the  person  of  his  debtor 
as  a  security  for  his  being  forthcoming  at  the  determination  of  the  suit,  so  in  certain 
cases  it  permits  a  landlord  to  distrain  for  arrears  of  rent,  in  order  to  compel  the  payment 
of  it.  It  is  laid  down  that  the  remedy  for  recovery  of  rent  by  way  of  distress  was 
derived  from  the  civil  law ;  for  anciently,  in  the  feudal  law,  the  neglect  to  attend  at  the 
lord's  courts,  or  not  doing  feudal  service,  was  a  forfeiture  of  the  estate ;  but  these  feudal 
forfeitures  were  afterwards  turned  into  distresses  according  to  the  pignotary  method  of 
the  civil  law;  that  is,  the  land  let  out  to  the  tenant  is  hypothecated,  or  as  a  pledge  in 
his  hands,  to  answer  the  rent  agreed  to  be  paid  to  the  landlord ;  and  the  whole  profits 
arising  from  the  land  are  liable  to  the  lord's  seizure  for  the  pavment  and  satisfaction  of 
it.  Gilb.  Diet.  2.  Gilb.  Rents,  3.  Bacon  on  Govt.  77.  Vigillius,  257,  271,  326.  Crorap. 
Int.  9.  2  New  R.  224.  The  distress  could  not  at  commoaMlaw,  before  the  stat.  2  W.  and 
M.  c.  5,  be  sold,  but  could  only  be  impounded  and  detained,  in  order  to  induce  the 
tenant  to  perform  the  feudal  service.  Distresses,  therefore,  were  at  common  law  only 
allowed  when  the  relation  of  landlord  and  tenant  subsisted,  and  when,  consequently, 
there  remained  feudal  service  to  be  performed  ;  and  hence  the  necessity  at  the  present 
day  that  the  landlord  distraining  should,  at  the  time  of  the  distress,  be  entitled  to  the 
legal  reversion  ;  and  hence  the  consecjuence  that  if  a  landlord,  after  rent  has  become  due, 
and  before  payment,  conveys  his  legal  estate  to  another,  he  cannot  distniin,  (Gilb.  Action 
Debt,  411.  Bro.  Debt,  pi.  93.  Vaughan,  40.  Bac.  Abr.  Distress,  A.:)  and,  for  the  same 
reason,  it  is  necessary  to  aver  in  an  avowry  and  cognizance  that  at  the  time  of  the  dis- 
tress the  tenancy  subsisted.  The  common  law  was  altered,  as  far  as  regards  tenants 
holding  over,  by  the  8  Anne,  c.  14,  which  provided  that  if  a  person  retain  possession  of 
the  estate  after  the  expiration  of  his  tenancy,  the  landlord,  if  his  interest  continue,  may 
distrain  within  six  months.  Before  this  statute  it  wjus  usual,  and  still  may  be  expedient, 
to  provide  that  the  last  half-year's  rent  shall  be  paid  at  a  day  prior  to  the  determination 
of  the  lease,  so  as  to  enable  the  landlord  to  distrain  before  the  removal  of  the  tenant. 
Co.  Litt.  47,  b.  If  by  agreement  or  custom  the  tenant  has  an  away-going  crop,  and  right 
to  hold  over  to  clear  the  same,  the  landlord  may,  during  such  excrescence  of  the  term, 
distrain  at  common  law.  I  lien.  Bla.  8.  iSo  the  II  Geo.  II.  c.  19,  s.  8  enables  a  landlord 
to  distrain  for  double  rent  if  a  tenant  do  not  deliver  up  possession  after  the  expiration 
of  his  own  notice  to  quit,  by  which  he  incurs  double  rent  so  long  as  he  holds  over. 
When  a  lessor  has  not  the  legal  estate  or  reversion,  he  should  reserve  a  power  to  dis- 
train, which  will  entitle  him  to  do  so.  Co.  Litt.  47,  a.  5  Co.  3.  But  though  the  prin- 
cipal object  of  a  distress  was  to  compel  the  performance  of  feudal  services,  and,  conse- 
quently, if  rent  be  reserved  on  a  letting  merely  of  personal  property,  no  distress  can  be 
taken,  {5  Co.  17.  3  Wib.  27,)  yet  a  distress  may  be  made  for  rent  of  a  ready-furnished 
house  or  lodging,  because  it  is  then  considered  that  the  rent  issues  out  of  the  principal, 
— the  real  property  demised.   2  New  Rep.  224. 

Accepting  a  note  of  hand  and  giving  a  receipt  for  the  rent  does  not,  till  payment, 
preclude  the  landlord  from  distraining ;  and  so  if  the  landlord  accept  a  bond :  but  a 
judgment  obtained  on  either  of  such  instruments  would  preclude  the  right  of  distress. 
See  Bull.  N.  P.  182.  An  agreement  to  take  interest  on  rent  in  arrear  does  not  take 
away  the  right  of  distress.  2  Chit.  R.  245.  Where  there  are  rents  for  which  the  party 
cannot  distrain,  although  he  may  have  an  assize,  yet  remedv  may  be  had  in  equitv.  Per 
Comyns,  B.,  Exch.  Trin.  5  &  6  Geo.  II.    1  Selw.  N.  P.  6  ed.  073. 

To  entitle  a  person  to  distrain  for  non-payment  of  money,  it  must  be  due  under  a 
dard^,  and  for  rent  Jixed  and  certain  in  its  nature ;  and  therefore,  if  a  person  be  let  into 
possession  under  an  agreement  for  a  lease  which  does  not  contain  words  of  immetliato 
demise,  no  distress  can  be  made,  unless  from  a  previous  payment  of  rent  or  other  circum- 
stance a  tenancy  from  year  to  year  c^m  be  inferred;  and  the  only  remedy  is  by  action  for 
use  and  occupation.  2  Taunt.  148.  5  B.  &  A.  322.  13  East,  19.  So,  as  lonl  Coke  quaintly 
says,  (Co.  Litt.  96,  a.,)  it  is  a  maxim  in  law  that  no  distress  can  be  taken  for  any  services 
that  are  not  put  into  certainty  nor  can  be  reduced  to  any  certainty,  for  id  certwn  est  quod 
rertum  reddi  potest,  but  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty.  There- 
fore, if  a  man  hold  land,  paying  so  much  per  acre,  although  in  the  terms  of  the  demise 
the  number  of  acres  be  not  fixed,  the  lord  may  distrain,  (Vin.  Abr.  Distress,  E.  See 
form  of  avowry,  3  Chitty  on  PI.  4th  edit.  1(^51 ;)  but  where  an  estate  has  been  let  without 
in  any  way  fixing  the  amount  of  rent,  the  only  remedy  is  by  action. — Chittt. 
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that  in,  ili»iiiv;  ilnmAi;i*  (»r  tr«*«|i:i*iAiii:;  ii)h»ii   U'm  laiMl      Tin*  I'liniifr  iiitftiticd 
till-  U'lii'iii  III  luinllitni-.  t**  |>ri'Vi*iit  Iriiiiiit**  trmii  •M*4T«-tiii:;  nr  « iihili-xiMin^  tl 
I'rti'i-tn  tti  liiN  |irijiiihi  !■ .   till-  lattiT  uri-iiii:;  tp*iii  \\tv  iifi'f!>>-i(\  nf   tin*  tiling  it^ 
tkm   il    iiii^lil  i*(lii*rM  i-i>    U>    iiii|Mii«.«iliii*  ul  u  tiiliin*   tiiiii'  !•>  u«4  ri  luiii  HtH'M*cs 
tlit'V  wi-if  liiut  <-i»ii)ii)iitf(l  Uii>  trt'"i|iu!*f*  i*r  tl:iiiiii:;i'. 

.\n  till'  l:iw  i»t  it!<«iri*"i">i"«  !•«  a  |HMiit  •*!  :;ri*;it  ii*m*  ami  « iiii>»i'«|iii'ii«-i'.  |  ^hall  r 
Nuli-r  It  with  Miiiii*  iiiiiiiitt  iii>«i«  :  l>v  iii<|iiiriii:^'.  lin*t.  I<ir  \i  hat  injiirn  •«  a 'liikti 
iiuiv  U'  taki-ii  .  iM-i  fHflU  .  u  )i;it  I  hill:;  iiiav  In>  Miitruiiifl  .  atnl  lhir*Il\  .  tin*  IiiAli 
•  if   tuLifij.  •li«|Mi«iii;;  «i|.  aiitt  uvtii<iiiix;  •ii<»tri"«<«<''« 

I     Aifl  tir«t  It  i«  iii-<  I'it-arv  ti>  |in*iiiiM'  tliat  a  •ii<*trf«o.  ,  - '/i.^/ro'fi-.  i«  thr  tak 
u  |t«  r^iiial  I  hatli-i  iiiit  ••!    Ih*'    |Mi<*««'i«<*iiiii  of    iht*  u  rnii  j  il'M-r   iiilii   (in'  rii^tiHJv 
till*   |*iir(\    iii|iiri-*t,  t«i  ppM  iiM' a  piali»l»i-litiii  t>*r   lhrun<iii;   <  «iiiiiiiilli  •!       1.   1 
iii<>*«(  iioii.il  iiijurv  \**r  Hhi<  h  a  ili^lri-***  iiia\   Ih>  taki-ii  ><«  iLat  ul   ii**n  pavriinil 
niit       II  M a-*  •>l«<*i'r\i-<l  m  thi*  titrriit-r  InNik.  /.    that   ili-iri-">>i-«  \iiTi*   in*  i'lrtit 
thf   « oiiiiip'ii    lau    III   i'\i-r\    r'hf**/rni,   anil   l\    iiaitii  iiiar    ii-»i  i  Aati'iii    U*    f 
lAiir /f  *  a.oti ;   hut    it«*t  In  f»ut.^«tk   till    tin*   ■•tatul*-   Idin    II    <     ::■•    f\tt  liihnl 
Kiiiif  ri'iiii*i|\   tti  ail  n-iit^  aliki*.  aipl  titi'n'hv   m  t-tti-i  t  alMilithnl  al!  tnati-nal  * 
tiiiilioli  (•••iMft'ii  lliiiii       So  thai    ii*i«   Hr   iiia\   la\    it  ihiun   a^  a  iitiivi-r^ttl  p 
a*  I     I  i|iii'.  *thal   u  'ii^itn-tN   may  U-  lakfti   t«*r  aii\   kiiiil 'il    iftit    in   :irr«'ar; 
'  *     ilftaiiiiii:;  wlnn-i't   I*«-\m||i[  ihi*  <lav  ••!'  )ia\  iiii-iit  i-  an   injury  Im  liiiu  tha 
i*iitilh><l  !••  ri«*i\i'   It*     "J     K«tr  in-u'l''<  tiii;»  !■•  <hi  "u:!   at    tin*   hipl-  •••urt.j/ 
MthiT  i-i-rlaiii  )M-r^*>iial  ti-ixni-.  m    lln*    ixnl    rna\   ili"*! ram  ••!   f*iriiiii*iii    n.'ht. 
Fur  aiiii-i'i  t'luitit**  III  a  <  ••urt-Ii'i-t  a  ili">tri-«<*   iiia\   ii-  haij  <>t   iMiiiiM<iii   ri;:lit ; 
ifil   fur  aiui'p-fiin-nt-*  iii  a  i  luirt  hap>n.  uiiiinui  a  '*|h-i  iai  iiri"*!  n|iiii>ii  !*•  uaiT 
It    /I  I      4     Aip'liii-r   miurv    h>r   uIihIi   ili«tn-«<M'<.   nia\    i««-  takfii   i<«  uhirv  a  u 
liii*l«   lN«a'«t«*  1*1   a   ••tr:ih:;«-r  uaiHltTiii:;   iii    In*   i:ri>uii<i'«  •/ifff.</7'/'if.«.;r.r ;   thai 
liiMiit;  liiru   liurl  nr  lianta:;!-  i>y  trvaiini;^  •h«uii  hio  i.'ni'**  i^r  tin'  likf  .  iii  w|, 
i'a<»«-  tin*  ••uiHT  ••!   lln-  ">««:1  inav  ili-tniiii  thfui  ti!I   "^ali-lai  li<>ii  !•<•   nia«lf   him 
th«'  injury  lir  lia«  tln'p'hy  «ii-taiiit'il.     .'».    I«a*tl\  .  r-r  ^r\  •  ral  iluiii-**  aii*l  |H'iial 
iiillii  ti-<l   i'V   »»|H'<  lal   ail"'  ••(   |iarliuiut  lit.  « a*«   I«ir   a«^  "••iiifnl"*   iiia<lf  h\  ii*iui 
»n«inr«»  III  ^'Wrr*.  ••    i»r  l"r  tin"   nlii-l  I'l   ih**  \**'**t.     /• ,  r«  nn  ^Iv   !•%  ili«*irt-Mi  , 

futir  i«i:i\t-ii.  I<ir  iIm*  |iariii  ulan«  III  «%liiihuf  imi-t  liaM-  r ur^«- t>i  llu- **lati 

tiifiiiiM'l\ !■•»  :   p'liiark .fi:;  ••iii\    iliat  ••ui  h  •li«*tn'<*"'«'^  y    ap'  |i.irtl\   aiial<>,:i*iii«  t«> 
aii(ii-iit    •li<«1p-<i">   :it    •••iiiiMoh    lau.a*  (•-rtii;    rt  }•!•  \  la)  !•■   aii'l    tin*   liki- ;    i>ui    n 
ri"»«Mil'i:ti  J    titf   I  ••iiiiifii    laH    iipii**"""  •'!   •  \i  I  ii!i'-i».  I_\     ••i/.in;^   aii«l   •»•  liilif^ 
^•••n1i  III   till*  •il  lii'ir  uii'h  r  a  \«  I  It  ••!  /:•  / 1  f-i     .'•.••I   u  l.i<  ii  ii*'r>  atii  r 

J    S<i<>ii«li\.  a<«  !••  till-  liiiii:;<«  u  iih  )i    in.iv   \'%-  •ii«lraiiii-il.  nr  taktii  in  diBtn 

•  TV-  II    't     '■•!'   'k    •     ■  1    •>■••]•  fM    M  vfII    m    Ifk*  -    I        I    •!    I' 
^  •    •«  •!•§  I    «  .h     •«!    .•■  ■••«•  •.n  fr  ■^l*•w^f  ■  aI^I  *                                      ■    Iw    ■         « 

4^    :    mm  .      -.     i     ;     |  .  .,       ,     \   . 

•  K**         '•   '  »    >i.;    «     p     t        J. 
■     hi-      II  f    !.l    .firfFvii.  li  t    ■  li.irr     ..• 

•  llut,  t"  •■iifiih*  .1  I  jrt\   !••  iiivtrjiii.  iht-ri-  iiiii**   >•    r^  nt  •!•  •    mi   ;).•    l*»'t'.   ••  iim*  ftf 

«iir«i       I  *iM*  iiMii   III  i\   !«•  Ill   |>**->  ««:.i|i  ••!  .itftit*  r  •  h- '11 ■  iiifiM.'h    h."  •  «'ii-«*nl. 

Ill  k\  In'  t-iiiti'i  III  ri-ti  i«-r  h.iii  --i<  )i  A  •mil  t  r  tl.«-  ii*--  in-l  •-  ■  ii|  .t!  n  ••!  .:  i«  .i  -ur^  • 
•!•  •  111  *  I  r>i>«  r  I  •|iii«  .ii«  lit  !i>r  ihi-  ri-nt  .  I"i!  i!  fti^-c  )«•  i.>>  .u  tn.i.  •!•  iii>*-  n-  r  aiiv 
Ira*  t  l>«r  a  •h-iiii>«-  .iii.oiiiiiii./  (••  .%*  iiiui  II.  .If,  1  ii><  t  \i-l  !•  Il'  ii.i*  I « •  n  i.ti  •-l  ••ri  nr  | 
till*  ••wni  r  I  411 II- ■!  ili-ir.iiii  '."t  .ii  li:«  jv>iii«r\  f«>  .iti  ■»■  1  •  i.  <■!  r'  |  ••  •  :it  I^r  -ii-  I.  •Ii«trra 
iMi^iiM  U-  )<«iiiii>i  t>>  >t.i!*'  4ii  4*  f  ml  tti.iiii%  .iii'l  t:.i  ■!•  fii..*«-  l<  ni.*  •■?  :f .  w  h.>  (i  il  «« 
(••  iiii|M>«*il>|i*  III  liii  iin-hr  -II- Il  A  ri'l.iii>>ti  a*  .»l-i\«-  «ii||*>««<l  K''i:.iri  ■•  JnlinMi 
IjuiiI    lft"».      Ihiiik  •*    tliiiitfr     I  |(   A  A.    -^^      ('••ii«ii-.p 

•  lU-miil*'*  ihfi  nil*-"   111   tti*'  ti  \:    ii  «■  .t  iiiix.ri.  •■!   \.%n  Mut     •■■••        "  ■    -.'•••\     '   rk^ 

«4iiitii>t  t«- «li«lrti:iii-'l  tItU".  ;:— >!•  •l!>^r.i.iM  •!  t|.iti.  i  ji*  *•  ••  mt  •.»•!••*  )»  -li-^r  i.fi«^|. 
1.  "  l7  .1.  «•!  jitaMi*  t.iki  II  III  !•%••  ii'.oii  \\  .,.•  •  I  •[  I  lit  *'.•  ..-  --I*  >•>  t.ik«ii  riiu« 
tl  tii'>«i-*i  !iiiiii  till'  yr*  Mil-*  "  wifliiii  a  ii-.i—-t  J  .••  I'lii'  '-r  :\  »  \  n  ..  :,..•  )  «•  |  .'••!>s  Im 
Tr.!*-  .7  r  1  M  A  >  711  ll<>w*-\i'r.  irr>'M  ill.*  •  or  II  ••  !•!  iiii>i*  r  .1  M  r.'  .•?  ti  !.i  •  «niK 
«|.»(i.iiiii  i  iiiiU  «•  th>  I  -in  li.t«i-r  .»liii«i  If  1>'  rt  ii.i.ii  iii.>  i.l  ii.  iii  r^  •■  r.ii  '.*•  t.ii.i-  .«tii^ 
I.I-  J  I'-  A  M  ••■.!  »  M.-'Ti-  ''7  **  •'  I'l!  »r.-«-U  t.ik' u  iti  i.  .•  .i  \  •  l  <  i.*. ljwr» 
'ti.%*  '..■  ft.  -l.^'r.  -.  71  Ii  .  i  '  I  ff  If.*'  i-r'-t. .  !.  '11  .•■  I  If.  i;  ■•  I-  'if..  ••  \i  •  .  .■  1 1. 
ii..  i:*  -t.  !.ikt  It  ilk  •  \t .  if.  .fi  iif .  Ii  rfii%  I -I  ■!...-•  «  •!•  fi.  ••  -I  •  .i;i  I  •  ■•  :  .  •!  •  •!  .i  *i\  r«-iit. 
«»t«  •  •>«1.!  *  •  '.•-  \  •  -ir  •  .trt'  AT  im  |<^i.>|  1  I.  ••  r  tl..«  .i>  !  *  !.■  >).•  r  l!  s*  I-mii  •!  ?••  M^liafv 
fi'itt  iii  II. r  tiral  tuM^iiii  t*.    -4  M'xtri*.  47^.     lu  vtutru  tu  niiuh  liif  •laiuir  «|>|'lii«.  iIm  I 
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we  may  lay  it  down  as  a  general  rule,  that  all  chattels  personal  are  liable  to  be 
distrainedi  anless  particularly  protected  or  exempted.  Instead  therefore  of 
mentioning  what  things  are  distrainable,  it  will  be  easier  to  recount  those  which 
are  not  so,  with  the  reason  of  their  particular  exemptions.(r)  And,  1.  As  eveiy 
thing  which  is  distrained  is  presumed  to  be  the  property  of  the  wrong-doer,  it 
'.dli  follow  that  such  things  wherein  no  man  can  have  an  absolute  and  valuable 
property  (as  dogs,  cats,  rabbits,  and  *all  animals  feroR  naturce,)  cannot  be  r-  ^« 
distrained.  Yet  if  deer  (which  are  ferce  naturce)  are  kept  in  a  private  ^ 
ODclosure  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a  kmd  of  stock  or  merchandise,  that  they  may  be  distrained 
for  rent. (8)  2.  Whatever  is  in  the  personal  use  or  occupation  of  any  man  is 
for  the  time  privileged  and  protected  from  any  distress ;  as  an  axe  with  which 
a  man  is  cutting  wood,  or  a  norse  while  a  man  is  riding  him.  But  horses  draw- 
ing a  cart  may  (cart  and  all)  be  distrained  for  rent-arrere ;  and  also  if  a  horse, 
though  a  man  be  riding  him,  be  taken  damage-feasant,  or  trespassing  in  another's 
grounds,  the  horse  (notwithstanding  his  rider)  may  be  distrained  and  led  away 
to  the  pound.*(0  Valuable  things  in  the  way  of  trade  shall  not  be  liable  to  dis- 
tress ;  as  a  horse  standing  in  a  smith-shop  to  be  shoed,  or  in  a  common  inn ;  or 
cloth  at  a  tailor's  house ;  or  corn  sent  to  a  mill  or  a  market.  For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade,  and  are  supposed  in  common 
presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  customer.*"    But, 

C)  Co.  Utt.  47.  (•)  Daria  m.  Fowl,  C.  B.  Hil.   11  Geo.  H.  («)  1  Sid.  440. 

lord  is  entitled  to  be  paid  his  whole  rent  witlu)ut  deducting  poundage.  1  Stra.  643.  Rent 
only  due  at  the  time  of  the  levy  can  bo  obtained  under  the  act,  (1  M.  &  S.  245.  1  Price, 
274;)  but  forehand-rent,  or  rent  stipulated  to  be  paid  in  advance,  may  be  obtained,  (7 
Price,  690;)  so  rent  that  falls  due  on  the  day  of  the  levy.  Tidd,  Prac.  8th  edit.  1054. 
After  the  landlord  has  had  one  year's  rent  paid  him,  he  is  not  entitled  to  another  upon 
m  second  execution,  (2  Stra.  1024.  2  B.  &  B.  362.  5  Moore,  97,  S.  C.,)  unless,  as  we  have 
just  seen,  the  goods  be  not  removed  within  a  reasonable  time.  The  ground  landlord  is 
not  within  the  act  where  there  is  an  execution  against  the  under-lessee.  2  Stra.  787.  If 
the  sheriff  remove  the  goods  without  payment  of  the  rent,  and  after  notice  and  a  formal 
•lemand  of  the  rent,  an  action  on  the  case  lies  against  him.  Vin.  Abr.  Dist.  c.  3.  Stra. 
*J7.  3  B.  &  A.  440.  But  no  specific  and  formal  notice  is  necessary.  3  B.  &  A.  645.  4  Moore, 
473.  2  B.  &  B.  67,  S.  C.  Tne  action  lies  though  part  only  of  the  goods  be  removed,  (4 
Hoore,  473.  2  B.  &  B.  67,  S.  C.;)  but  the  landlord's  consenting  to  the  removal  waives  the 
remedy.  3  Camp.  24.  An  executor  or  administrator,  (1  Stra.  212.)  or  a  trustee  of  an 
outstanding  satisfied  term  to  attend  the  inheritance,  may  sue.  4  Moore,  473.  2  B.  &  B. 
67,  8.  C.  Inste^ui  of  an  action,  the  landlord  may  move  the  court  out  of  which  the  exe- 
cution issucHl  that  he  may  be  paid  what  is  due  to  him  out  of  the  money  levied  and  in 
the  sheriff^'s  hands,  (Ca.  temp,  Hardw.  255.  2  Wils.  140,)  and  the  court  will  grant  the 
motion,  though  the  sherifi*  had  no  notice  of  the  rent  due  till  after  the  removal.  3  B.  &  A. 
440 ;  and  see  further,  on  this  point,  Tidd's  Prac.  8th  edit.  1053-1055. 

The  recent  bankrupt  act  provides  that,  in  case  of  bankruptcy,  no  distress  made  after 
act  of  bankruptcy  shall  be  available  for  more  than  a  year's  rent,  but  the  landlord  may 
pro\e  for  the  excess.     1  Geo.  IV.  c.  16,  J  74 ;  and  see  antCy  2  book,  473. 

Fc«r  the  protection  of  landlords,  by  the  56  Geo.  III.  c.  50,  no  sheriff  or  other  officer 
shall  carry  off,  or  sell,  or  dispose  of,  for  the  purpose  of  being  carried  off  from  any  lands, 
mny  straw,  chaff,  turnips,  in  any  case,  nor  any  hay  or  other  produce  which,  according  to 
any  ci)venant  or  written  agreement,  ought  not  to  be  so  carried  off,  provided  notice 
be  gi\  en  to  the  sheriff  of  the  existence  of  such  covenant ;  but,  by  third  section,  the 
sheriff  may  sell  on  condition  of  such  crops  being  consumed  on  the  land.  The  sixth 
section  provides  that  landlords  shall  not  distrain  for  rent  on  the  purchaser  of  any  such 
crops  sold  according  to  third  section,  nor  on  articles  or  cattle,  &c.  employed  for  the  pur- 
pose of  consuming  such  crops. — Chitty. 

•  But  this  doctrine  is  contrary  to  Sayer  Rep.  139.  2  Keb.  596.  Cro.  Eliz.  596.  Co.  Litt. 
47,  a.  Roll.  Abr.  Distress,  A.  pi.  4 ;  and  was  expressly  overruled  in  6  Term  R.  138,  on 
the  ground  that  the  distraining  a  horse  as  damage-feasant  whilst  any  person  is  riding 
him  would  perpetually  lead  to  a  breach  of  the  peace.  And  it  has  been  held  that  nets  or 
ferrets  cannot  be  taken  damage-feasant  in  a  warren  if  they  are  in  the  hands  of  the  per- 
son using  them.  Ilarg.  Co.  Litt.  note  13.  Cro.  Eliz.  550.  So  a  loom  cannot  be  distrained 
while  in  the  hands  of  the  weaver,  (Willes,  517,)  nor  wearing-apparel  if  in  a<;tual  use; 
but  if  put  off,  though  only  for  the  purpose  of  repose,  it  is  liable  to  be  distrained.  1  Esp. 
Bep.  206.     Peake's  Rep.  36,  S.  C— Chitty. 

"  Ab  to  this  exception  in  favour  of  trade,  see  Gilb.  Dist.  by  Hunt,  39 :  so  cattle  and 
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Chap.  1.]  PMVATB  WRONGS.  8 

the  strangor's  cattle  break  the  fences  and  commit  a  trespass  by  coming  on  the 
land,  they  are  distrainable  immediately  by  the  lessor  for  the  tenant's  rent,  as  a 
punishment  to  the  owner  of  the  beasts  for  the  wrong  committed  through  his 
negligence.(v)     But  if  the  lands  were  not  *sufficiently  fenced  so  as  to  keep     p^ 
out  cattle,  the  landlord  cannot  distrain  them  till  they  have  been  levant  and     ^ 
couchant  (levantes  et  cubantes)  on  the  land ;  that  is,  have  been  long  enough  there 
to  have  lain  down  and  rose  up  to  feed ;  which  in  general  is  held  to  be  one  night 
at  least :"  and  then  the  law  presumes  that  the  owner  may  have  notice  whether 
his  cattle  have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them 
away.     Yet,  if  the  lessor  of  his  tenant  were  bound  to  repair  the  fences  and  did 
not,  and  thereby  the  cattle  escaped  into  their  grounds  without  the  negligence 
or  default  of  the  owner;  in  this  case,  though  the  cattle  may  have  been  levant 
and  couchant,  yet  they  are  not  distrainable  for  rent  till  actual  notice  is  given  to 
the  owner  that  they  are  there,  and  he  neglects  to  remove  them  :(u7)  for  the  law 
will  not  suffer  the  landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong.** 
3.  There  are  also  other  things  privileged  by  the  antient  common  law ;  as  a  man's 
tools  *and  utensils  of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a  scholar, 
and  the  like :  which  are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  them  away  would  disable  the  owner  from  serving  the  common  wealth 
in  his  station.**    So,  beasts  of  the  plough,"  averia  caruccPy  and  sheep,  are  pri- 
vileged from  distresses  at  common  law;(x)  while  dead  goods,  or  other  sort  of 
heasts,  which  Bracton  calls  catalla  otiosa,  may  be  distrained.     But  as  beasts  of 
the  plough  may  be  taken  in  execution  for  debt,  so  they  may  be  for  distress  by 
statute,  which  partake  of  the  nature  of  executions. (y)     And  perhaps  the  true 
reason  why  these  and  the  tools  of  a  man's  trade  were  privileged  at  the  common 
law,  was  because  the  distress  was  then  merely  intended  to  compel  the  payment 
of  the  rent,  and  not  as  a  satisfaction  for  its  non-payment :  and  therefore  to 
deprive  the  party  of  the  instinimcnts  and  means  of  paying  it  woiild  counteract 
the  very  end  of  the  distres8.(2:)     5.  Nothing  shall  be  distrained  for  rent  which 
mav  not  be  rendered  again  in  as  good  plight  as  when  it  was  distrained :  for 
which   reason   milk,  fruit,  and   the   like   cannot   be  distrained,   a  distress  at 

(•)  Co.  UtU  47.  (f)  I  Burr.  589. 

(*)  Lutw.  l&so.  (>;  lIHd.  5S8. 

{*}  Sta.  61  Uen.  in.  ttijde  dUtrietione*  caccania. 

**  Levant  and  couchant  in  this  sense  means  that  the  cattle  must  be  lying  down  and 
riiing  up  on  the  premises  for  a  night  and  a  day^  without  pursuit  made  by  the  owner  of 
them.    Gilb.  Dist.  by  Hunt,  3  edit.  47. — Chitty. 

"  In  the  case  of  Poole  vs.  Ijonguevill,  2  Saund.  289,  the  contrary  was  determined ;  but 
that  case  was  overruled  in  2  Lutw.  1580 ;  and  the  result  of  the  cases  seems  to  be,  that  if 
•  stranffer's  beasts  escape  into  another's  land,  by  default  of  the  owner  of  the  l)easts,  as 
by  breaking  the  fences,  otherwise  sufficient,  they  may  be  distrained  for  rent  immediately, 
without  being  levant  and  couchant;  but  that  if  they  escape  there  by  default  of  the  tenant 
of  the  land,  or  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distmined 
for  rent  or  service  of  any  kind  till  they  have  been  levant  and  couchant,  nor  afterwards  by 
» landlord  for  rent  on  a  lease,  unle.ss  the  owner  of  the  beasts  neglect  or  refuse,  after  actual 
<vkti(Y,  to  remove  them  within  a  reasonable  time ;  but  it  is  said  that  such  notice  is  not 
necessary  where  the  distress  is  bv  the  lord  of  the  fee  or  by  the  grantee  of  a  rent-charge. 
2  Lutw.  1573.  Co.  Litt.  47,  b.,  n.'S.  Gilb.  Dist.  by  Hunt,  3d  edit.  45.  2  Saund.  290,  n.  7, 
S^,  n.  4.    See  further,  Vin.  Abr.  Fences. — Cuittv. 

**A  stocking-frame  (Willes,  512)  or  a  loom,  (4  T.  R.  565,)  being  implements  of  trade, 
cannot  be  distrained ;  but  it  must  be  observed  that  utensils  and  implements  of  trade 
nuv  be  distrained  where  thev  are  not  in  actual  use  and  no  other  sufficient  distn^s  can 
oe  found  on  the  premise^s.  Co.  Litt.  47,  a.  4  T.  R.  505.  And  it  should  seem  that  if  there 
he  reasonable  ground  for  presuming  there  are  not  sufficient  other  poods,  the  party  may 
distrain  implements  of  trade,  and  is  not  bound  to  sell  the  other  goods  first,  (0  Price's 
Rep.  3.  2  Chitty 's  R.  167;)  and  this  rule  of  exemption  does  not  extend  to  c^v-^es  where  a 
dijitrftis  is  given  in  the  nature  of  an  execution  bv  any  particular  statute,  as  for  poor-rateH 
wd  the  like,  (3  Salk.  136.  1  Burr.  579.  Lord  Ray m.  384.  1  Sal k.  249,  S.  C.,)  nor  where 
the  distress  is  for  damuge-feasant.    Com.  Dig.  Distress,  B.  4. — Chitty. 

"  In  actual  use,  but  not  otherwise.  4  T.  R.  566.  Also  see  2  Inst.  132,  where  other 
withorities  are  collected.  The  modern  case  just  cited  contains  much  learning  upon 
*lut  is,  and  what  is  not,  with  reference  to  the  freehold,  distrainable. — Chitty. 
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beasts  should  escape  before  they  are  taken.(a)    Anu,  when  a  person  intends  to 
mske  a  distress,  he  mast,  by  himself  or  his  bailiff,  enter  on  the  demised  pre* 
mises ;  formerly  daring  the  continaance  of  the  lease,  bat  now,(6)  if  the  tenant 
liolda  over,  the  landlord  may  distrain  within  six  months  afler  the  determination 
of  the  lease ;  provided  his  own  title  or  interest,  as  well  as  the  tenant's  pos- 
session, continae  at  the  time  of  the  distress.^     If  the  lessor  does  not  find 
Boffieient  distress  on  the  premises,  formerly  he  could  resort  nowhere  else ;  and 
therefore  tenants  who  were  knavish  made  a  practice  to  convey  away  their  goods 
and  stocks  fraudulently  from  the  house  or  lands  demised,  in  order  to  cheat  their 
landlords.     But  now(c)  the  landlord  may  distrain  any  goods  of  his  tenant  car- 
ried off  the  premises  clandestinelv,  wherever  he  finds  them  within  thirty  days 
afler,  unless  they  have  been  bona  fide  sold  for  valuable  consideration ;  and  all 
persons  privy  to  or  assisting  in  such  fraudulent  conveyance  forfeit  double  the 
value  to  the  landlord.'^    The  landlord  may  also  distrain  the  beasts  of  his  tenant 
feeding  upon  any  commons  or  wastes  appendant  or  appurtenant  to  the  demised 
premises."    The  landlord  might  not  formerly  break  open  a  house  to  make  a 
distress ;  for  that  is  a  breach  of  the  peace.     But  when  he  was  in  the  house,  it 
was  held  that  he  might  break  open  an  inner  door;r(/)  and  now(«)  he  may,  by 
the  assistance  of  the  peace-officer  of  the  parish,  breaK  open  in  the  daytime  any 
place  whither  the  goods  have  been  fraudulently  removed  and  locked  up  to  pre- 
vent a  distress;  oath  being  first  made,  in  case  it  be  a  dwelling-house,  of  a  rea- 
Bonable  ground  to  suspect  that  such  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  distrain 
for  the  whole  at  once,  and  not  for  part  at  one  time  and  part  at  another.(/)* 
But  if  he  distrains  for  the  whole,  and  there  is  not  suflRcient  on  the  premises,  or 
he  happens  *to  mistake  in  the  value  of  the  thing  distrained,  and  so  takes  p^^^o 
an  insufficient  distress,  he  may  take  a  second  distress  to  complete  his  *- 
remedy.(^) 


P> 


•)  Co.  Utt,  142.  (•)  Stnt.  11  Geo.  n.  c  19. 

'*)  Stat.  8  Anne,  c.  14.  (/)  2  Lntw.  163'2. 

(•)  Stat.  8  Anue,  c.  14.   11  Q«o.  II.  c.  19.  (#)  Cro.  £liz.  13.   Stat  17  Car.  11.  c.  7.   1  Borr.  590. 

(')  Co.  Litt.  161.   Com^lerb.  17. 

contrary.  Gilb.  Di.st.  56,  &c.  Hargrave's  Co.  Litt.  47,  b.  n.  6.  The  distress  must  not  be 
nude  after  tmder  of  payment  of  the  entire  rent  due.  According  to  8  Co.  147,  a.,  Gilb. 
Dirt,  by  Hunt,  76,  «c.,  3  Stark.  171,  1  Taunt.  261,  tender  upon  the  land  before  the 
distress  makes  the  distress  tortious ;  tender  after  the  distress,  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the  taking,  wrongful ;  tender  after  impounding 
makes  neither  the  one  nor  the  other  wrongful ;  but  in  the  case  of  a  distress  for  rent, 
upon  the  equity  of  the  2  W.  and  M.  c.  5,  a  sale  of  the  distress  after  tender  of  the  rent 
And  ccmta  would  be  illegal. — Chittv. 

"Although  this  proviso  is  in  terms  confined  to  the  possession  of  the  tenant,  yet 
it  has  been  holden  that  where  the  tenant  dies  before  the  term  expires,  and  his  per- 
•onal  representative  continues  in  possession  during  the  remainder  and  after  the  ex- 
piration of  the  term,  the  landlord  may  distrain  within  six  calendar  months  after  the 
end  of  the  term  for  rent  due  for  the  whole  term.  1  H.  Bla.  465.  And  in  1  II.  Bla.  7, 
n.A.  it  was  holden  that  the  term  was  continued  by  the  custom  of  the  country  for  the 
pvpose  of  giving  a  right  to  the  landlord  to  distrain  on  the  premises  in  which  the  way- 
going crop  remained.    See  1  Selw.  N.  P.  6  ed.  681. — Chittv. 

^§ee  11  Geo.  II.  c.  19,  sects.  1,  2,  3.  The  act  is  remedial,  not  penal.  9  Price,  30.  It 
applies  to  the  goods  of  the  tenant  only  which  are  fraudulently  removed,  and  not  those 
of  a  stranger.  5  M.  &  S.  38.  And  the  rent  must  be  in  arrear  at  the  time  of  the  removal. 
iSaund.  284,  a.     3  Esp.  15.    2  Saund.  2.  n.  b;  sed  vid.  4  Camp.  136. — Chitty. 

"If  the  lord  come  to  distrain  cattle  which  he  see^  within  his  fee,  and  the  tenant,  or 
•n?  person,  to  prevent  the  lord  from  distraining,  drive  the  cattle  out  of  the  lord's  fee 
into  some  other  place,  yet  he  may  pursue  and  tivke  the  cattle.  Co.  Litt.  161,  a.  But 
this  rule  does  not  hold  to  distresses  damage-feasant,  which  must  be  made  on  the  land. 
Id.— Chitty. 

"It  may  be  as  well  here  to  observe  that  if  a  landlord  come  into  a  house  and  seize 
npon  Pome  goods  as  a  distress,  in  the  name  of  all  the  goods  of  the  house,  that  will  be 
»  good  seizure  of  all.  6  Mod.  215.  9  Vin.  Abr.  127.  But  a  fresh  distress  may  be  made 
on  the  same  goods  which  have  been  replevied,  for  subsequent  arrears  of  rent.  1  Taunt. 
218.  So.  if  the  cattle  distrained  die  in  The  pound,  the  loss  will  fall  on  the  party  dis- 
teamed  on,  and  not  upon  the  distrainor.    Burr.  1738.    1  Salk.  248     11  East,  54. — Chittt. 
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distraining  bv  replevying  the  ehattelR.  To  replevy  (replegiare,  that  is,  to  take 
back  the  pledge)  is  when  a  person  distrained  upon  applies  to  the  sheriff  or  his 
officers,  and  has  the  distress  i*etumed  into  his  own  possession,  upon  giving  good 
security  to  try  the  right  of  taking  it  in  a  suit  of  law,  and,  if  that  be  determined 
against  him,  to  return  the  cattle  or  goods  once  more  into  the  hands  of  the  dis- 
trainor. This  is  called  a  replevin,  of  which  more  will  be  said  hereafter.  At 
present  I  shall  only  observe  that,  as  a  distress  is  at  common  *law  only  in  rtij. 
nature  of  a  security  for  the  rent  or  damages  done,  a  replevin  answers  ^ 
the  same  end  to  the  distrainor  as  the  distress  itself,  since  the  party  replevying 
gives  security  to  return  the  distress  if  the  right  be  determined  against  him. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  is  there- 
fore a  punishment  to  him,  yet  if  he  continues  obstinate  and  will  make  no  satis- 
faction or  payment,  it  is  no  remedy  at  all  to  the  distrainor.     But  for  a  debt 
due  to  the  crown,  unless  paid  within  forty  days,  the  distress  was  always  salable 
at  common  law.(o)    And  for  an  amercement  imposed  at  a  court-lcet,  the  lord 
may  also  sell  the  distress  :(^p)  partly  because,  being  the  king's  court  of  record, 
its  process  partakes  of  the  royal  prerogative  ;(^)  but  principally  because  it  is  in 
the  nature  of  an  execution  to  levy  a  legal  debt.     And  so,  in  the  several  statute- 
distresses  before  mentioned,  which  are  also  in  the  nature  of  executions,  the 
power  of  sale  is  likewise  usually  given,  to  effectuate  and  complete  the  remedy. 
And  in  like  manner,  by  several  acts  of  parliament,(r)  in  all  cases  of  distress  for 
rent,  if  the  tenant  or  owner  do  not,  within  five  days  after  the  distress  is  taken,** 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same  with  sufficient 
security,  the  distrainor,  with  the  sheriff  or  constable,  shall  cause  the  same  to  be 
appraised  by  two  sworn  appraiser,  and  sell  the  same  towards  satisfaction  of  the 
rent  and  charges;  rendering  the  overplus,  if  any,  to  the  owner  himself     And 
by  this  means  a  full  and  entire  satisfaction  may  now  be  had  for  rent  in  an'ere 
by  the  mere  act  of  the  party  himself,  viz.,  by  distress,  the  remedy  given  at 
common  law;  and  sale  consequent  thereon,  which  is  added  by  act  of  parlia- 
ment. 

Before  I  quit  this  article,  I  must  observe,  that  the  many  particulars  which 
attend  the  taking  of  a  distress  used  formerly  to  make  it  a  hazardous  kind  of 
proceeding:  for  if  any  *one  irregularity  was  committed  it  vitiated  the  r*iR 
whole  and  made  the  distrainors  trespassers  ab  initio.(s)  But  now,  by  the  ^ 
statute  11  Geo.  II.  c.  19,  it  is  provided,  that  for  any  unlawful  act  done  the  whole 
shall  not  be  unlawful,  or  the  parties  trespassers  ab  initio :  but  that  the  party 
grieved  shall  only  have  an  action  for  the  real  damage  sustained,  and  not  even 
that  if  tender  of  amends  is  made  before  any  action  is  brought. 

YI.  The  seizing  of  hcriots,  when  due  on  the  death  of  a  tenant,  is  also  an- 
other species  of  self-remedy,  not  much  unlike  that  of  taking  cattle  or  goods  in 
distress.  As  for  that  division  of  heriots  which  is  called  heriot-service,  and  is 
only  a  species  of  rent,  the  lord  may  distrain  for  this  as  well  as  seize ;  but  for 
herio^-custom  (which  Sir  Edward  Coke  8ays(f)  lies  only  in  prender,  and  not  in 


(•)  Bro.  Abr.  tit.  dutrets,  71. 

{P)  a  Kep.  41. 

(f;  Bra  ibid.    12  Mod.  330. 


(r)  2  W.  RDd  M.  c.  5. 
Geo.  11.  c.  li*. 
(•)  1  Ventr.  3T. 
(t)  Cop.  I  -25. 


8  Anne,  c.  14.    4  0«o.  II.  c.  28.    11 


*  A  reasonable  time  after  the  expiration  of  the  five  days  is  allowed  to  the  landlord 
for  appraising  and  selling  the  gomls.  4  B.  &  A.  208  ;  ^ff:(/  vid.  1  11.  Bla.  15.  The  five  days 
tre  reckoned  inclusive  of  the  day  of  sale :  as  if  the  goods  are  di.-^trained  on  the  first,  they 
must  not  be  sold  before  the  sixth.  1  11.  Bla.  13.  An  action  lies  on  the  equity  of  this  act 
for  selling  within  the  five  days.  Semb.  id.  If  the  distrainor  continue  in  possession 
more  than  a  reasonable  time  bevond  the  five  davs,  an  action  of  case  or  trespass  lies  on 
the  equity  of  the  statute.  11  Rist,  39o.  Stra.  717.  4  B.  &  A.  208.  1  B.  &  C.  145.  Though 
the  act  authorizes  a  sale  after  the  five  days,  it  does  not  take  away  the  right  to  replevy  after 
the  five  days  in  cose  the  distress  is  not  sold  ;  but  it  would  be  otherwise  after  a  sale.  5 
Taunt.  451.  1  Marsh.  135.  By  the  consent  of  the  tenant,  the  landlord  may  continue  in 
poHsession  longer  than  the  five  days  without  incurring  any  liability;  and  his  so  continuing 
in  possession  will  not  of  itself  create  any  presumption  of  collusion  between  him  and  the 
tttiftot  to  defeat  an  execution.     7  Price,  090. — Cuitty. 
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several  late  statutes,  (particularly  11  Geo.  II.  c.  19,  in  case  of  irregularity  in 
the  method  of  distraining,  and  24  G^o.  II.  c.  24,  in  case  of  mistakes  committed 
hy  justices  of  the  peace,)  even  tender  of  sufficient  amends  to  the  party  injured 
18  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  such  amends  or  no."* 
II.  Arbitration  is  where  the  parties  injuring  and  injured  submit  all  matters 
in  dispute,  concerning  any  personal  chattels  or  personal  wrong,  to  the  judgment 
of  two  or  more  arbitrators,  who  are  to  decide  the  controversy ;  and  if  they  do 
not  agree,  it  is  usual  to  add,  that  another  person  be  called  in  as  umpire,  (imperator 
or  impar,){x)  to  whose  sole  judgment  it  is  then  referred :  or  frequently  there  is 
only  one  arbitrator  originally  appointed.     This  decision,  in  any  of  these  cases, 
19  odled  an  award.    And  thereby  the  question  is  as  fully  determined,  and  the 
right  transferred  or  settled,  as  it  could  have  been  by  the  agreement  of  the  par- 
ties or  the  judgment  of  a  court  of  ju8tice.(y)     But  the  right  of  real  property  can- 
not thus  pass  by  a  mere  award  :(z)  which  subtilty  in  point  of  form  (for  it  is  now 
redaced  to  nothing  else)  had  its  rise  from  feodal  principles;  for  if  this  had  been 
permitted  the  land  might  have  been  aliened  coUusively  without  the  consent  of  the 
loperior.     Yet  doubtless  an  arbitrator  may  now  award  a  conveyance  or  a  release 

m  Whart.  Aitgl.  Sour.  I  772.   Niools.  Soot  Hlat.  Llbr.  ch.  (f)  Brownl.  65.    1  Freem.  410. 

1,  fnpt  JU»em,  ^  {»)  1  KoU.  Abr.  212.    1  Lord  Raym.  115. 

higher  order  as  a  coUcUeral  or  additional  security  does  not  preclude  the  debtor  from 
nuig  on  the  ori^nal  contract,  and  this  though  judgment  be  obtained  on  such  security. 
2L^D.  110.  6  T.  R.  176,  177.  Payment  and  acceptance  of  a  part  of  a  debt  before  the 
day  it  falls  due,  or  at  a  place  where  the  whole  debt  was  not  payable,  in  satisfaction  of 
the  whole,  is  a  good  satisfaction,  (Co.  Litt.  212,  b. ;)  and  so  if  the  debtor  give  a  chose  in 
poflBession  for  a  chose  in  action,  (2^.  R.  24,)  as  the  gift  of  a  horse,  or  other  property  in 
specie.  Go.  Litt.  212,  b.  The  mere  fulfilment  of  an  act  which  a  party  is  bound  in  law 
to  do  is  no  satisfoction.  Per  Grose,  J.,  5  East,  302.  A  release  of  an  equity  of  re- 
d^nption  is  no  satisfaction.  2  Wils.  86.  Conferring  a  benefit  to  a  third  person  at  the 
debtor's  request  is  sufficient.    See  Skin.  Rep.  391. 

The  satisfaction  should  proceed  from  the  party  who  wishes  to  avail  himself  of  it;  for 
when  it  proceeds  entirely  from  a  stranger  it  will  be  a  nullity.  See  5  East,  294.  I  Smith, 
515.    Cro.  Eliz.  541. 

Accord  and  satisfaction  by  copartner  is  a  bar  to  any  action  against  the  other  partners. 
9  Rep.  79,  b.  So  the  acceptance  of  satisfaction  from  a  joint  tort-feasor  discharges  the 
other  wrong-doers,  (Sembl.  3  Taunt.  117 ;)  and  accord  and  satisfaction  to  one  of  several 
oo-plaintifiEs  will  operate  as  a  discharge  from  all.    See  13  Edw.  IV.  6.    5  Co.  117,  b. — 

ClITTT. 

"By  several  statutes,  (particularly  11  Geo.  II.  c.  19,  in  case  of  irregularity  in  the  method 
of  distraining,  and  11  &  12  Vict.  c.  44,  in  case  of  mistakes  committed  by  justices  of  the 
pesoe,)  a  tender  of  amends  to  the  party  iiyured  is  a  bar  to  the  action,  if  the  party  thinks 
proper  to  accept  such  tender.  If  the  party  injured  does  not  accept  the  amends  tendered, 
ind  the  jury,  on  the  trial  of  the  action,  think  the  sum  offered  sufficient,  their  verdict 
most  be  for  the  defendant.  By  the  Common  Law  Proce<iure  Act,  1852,  s.  70,  the  defend- 
ant in  all  actions  (except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
lUnder,  mahcious  arrest  or  prosecution,  criminal  conversation,  or  debauciiery  of  tho 
phuDtiff's  daughter  or  servant)  may  pay  into  court  a  sum  of  money  by  way  of  compen- 
ation  or  amends.  And,  by  statute  6  &  7  Vict.  c.  96,  s.  2,  in  action  for  a  libel  contained 
in  tny  newspaper  or  periodical  publication,  the  defendant  may  plead  that  it  was  inserted 
without  malice  or  gross  negligence,  and  that  an  apology  had  been  offered  to  be  published. 
The  defendant  may  with  the  plea  pay  money  into  court  as  amends.  By  s.  4,  the  offer  of 
tpology  is  admissible  in  evidence  in  mitigation  of  damages. — Stewart. 

Where,  by  act  of  assembly,  a  penalty  of  fifty  pounds  was  imposed  upon  any  magistrate 
or  minister  marryine  a  minor  without  the  consent  of  parents  or  guardians,  and  an  act 
of  assembly  provided  also  for  notice  of  any  suit  against  a  magistrate  in  order  that  he 
might  have  the  opportunity  to  tender  amends,  it  was  held  that  no  sum  of  money  short 
of  the  penalty  could  be  a  sufficient  amends.  In  demands  founded  on  torts  and  sounding 
in  damases,  any  sum  of  money  may  be  treated  as  amends,  because  the  standard  of 
dtmage  is  uncertain,  depending  on  a  variety  of  circumstances,  and  a  party  is  as  likely 
to  recover  on  trial  less  than  the  sum  tendered  as  to  recover  more.  But  for  a  i>ecuniary 
debt,  fixed  and  certain,  a  less  sum  of  money  cannot  be  an  equivalent.  Thus,  payment  of 
t  less  sum  of  money  can  never  be  admitted  as  an  accord  and  satisfaction  of  a  greater  sum 
due.  But  payment  of  any  sum  accepted  as  satisfaction  of  damages  for  a  personal  injury 
iisiifficieD\     Lowrie  v*.  Verner,  3  Watts,  317. — Suarswood. 
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tare  has  now  established  the  use  of  them  as  well  in  controversies  where  causes 
are  depending  as  in  those  where  no  action  is  broug;ht :  enacting,  by  statute  9  & 
10  W.  III.  c.  16,  that  all  merchants  and  others  who  desire  to  end  any  contro- 
versy, suit,  or  quarrel,  (for  which  there  is  no  other  remedy  but  by  personal 
action  or  suit  in  equity,)  may  agree  that  their  submission  of  the  suit  to  arbi- 
tration or  umpirage  shall  be  made  a  rule  of  any  of  the  king's  courts  of  record, 
and  may  insert  such  agreement  in  their  submission  or  promise,  or  condition  of 
the  arbitration-bond :  which  agreement  being  proved  upon  oath  by  one  of  the 
witnesses  thereto,  the  court  shall  make  a  rule  that  such  submission  and  award 
shall  be  conclusive :  and,  after  such  rule  made,  the  parties  disobeying  the  award 
shall  be  liable  to  be  punished  as  for  a  contempt  of  the  court ;  unless  such  award 
shall  be  set  aside  for  corruption  or  other  misbehaviour  in  the  arbitrators  or 
umpire,  proved  on  oath  to  the  court  within  one  term  after  the  award  is  made. 
And,  in  consequence  of  this  statute,  it  is  now  become  a  considerable  part  of  the 
business  of  the  superior  courts  to  set  aside  such  awards  when  partially  or 
illegally  made;  or  to  enforce  their  execution,  when  legal,  by  the  same  process 
of  contempt  as  is  awarded  for  disobedience  to  those  rules  and  orders  which  are 
issued  by  the  courts  themselves." 

"  The  Common  Law  Procedure  Act,  1854,  it  may  be  observed,  contains  several  very 
important  provisions  with  reference  to  arbitrations  by  consent  of  parties.  Some  more 
particular  mention  of  these  enactments  may  not  be  considered  inopportune. 

To  prevent  an  arbitration  coming  to  an  end  without  an  award  being  made,  it  is  pro- 
vided that  if  in  any  arbitration  the  document  authorizing  the  reference  provides  that 
the  reference  shall  be  to  a  single  arbitrator,  and  the  parties  do  not  concur  in  the  appoint- 
ment of  an  arbitrator ;  or  if  any  arbitrator  refuses  to  act,  or  becomes  incapable  of  acting, 
or  dies,  and  the  parties  do  not  concur  in  appointing  a  new  one ;  or  if,  where  the  parties 
or  two  arbitrators  are  at  liberty  to  appoint  an  umpire,  such  parties  or  arbitrators  do  not 
appoint  an  umpire ;  or  if  any  umpire  refuses  to  act,  or  becomes  incapable  of  acting,  or 
dies,  and  the  parties  or  arbitrators  do  not  appoint  a  new  umpire, — in  every  such  instance 
any  party  may  serve  the  other  party  or  the  arbitrators,  as  the  case  may  be,  with  notice 
to  appoint  an  arbitrator  or  umpire ;  and  if  within  seven  days  no  arbitrator  or  umpire  is 
appointed,  any  judge  of  any  of  the  superior  courts  may  appoint  the  arbitrator  or 
umpire. 

Nor  can  a  reference  be  rendered  nugatory  by  the  failure  of  one  party  to  appoint  an 
arbitrator ;  for  when  a  reference  is  to  two  arbitrators,  one  to  be  appomt^d  by  each  party, 
and  one  party  fails  to  appoint  an  arbitrator  for  seven  days  after  the  other  party  has  done 
•o  and  has  served  the  party  thus  failing  to  appoint  with  a  notice  to  appoint  his  arbi- 
trator, the  party  who  has  appointed  may  appoint  his  own  arbitrator  to  act  as  sole  arbi- 
trator, and  an  award  made  by  such  sole  arbitrator  will  then  be  binding  on  both  parties. 
The  court  or  a  judge  may,  nevertheless,  revoke  the  appointment  on  such  terms  as  may 
seem  just. 

Formerly  it  was  required  that  express  authority  to  appoint  an  umpire  should  be  given 
to  arbitrators ;  otherwise  such  an  appointment  could  not  be  made  by  them.  Now,  how- 
ever, when  a  reference  is  to  two  arbitrators,  and  the  document  authorizing  it  does  not 
show  that  it  was  intended  that  there  should  not  be  an  umpire  or  provide  otherwise  for 
the  appointment  of  an  umpire,  the  two  arbitrators  may  appoint  an  umpire.  They  may 
be  called  upon  to  make  the  appointment  by  notice  from  any  of  the  parties  to  the  refer- 
ence ;  and  the  appointment  must  be  made  within  seven  days ;  otherwise  an  umpire  may 
be  appointed  by  a  judge. 

An  arbitrator  is  also  required  to  make  his  award  within  three  months  after  he  haf»  been 
appointed  and  has  entered  on  the  reference,  or  been  called  upon  by  a  notice  in  writing 
from  a  party  to  the  reference  to  do  so ;  but  the  parties,  by  consent  in  writing  or  the 
court,  may  enlarge  the  time  for  the  arbitrator  making  his  award. 

That  delay  may  be  avoided,  however,  when  arbitrators  cannot  agree,  it  is  provided 
that  any  umpire,  when  appointed,  may  enter  on  the  reference  in  lieu  of  the  arbitrators, 
if  the  latter  have  allowed  their  time  to  expire  without  making  an  award,  or  have 
delivered  to  any  party,  or  to  the  umpire  himself,  a  notice  stating  that  they  cannot  agree. 
Instead  of  deciding  the  dispute,  an  arbitrator  may  state  his  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  the  nature  and  object  of  which  proceeding  shall 
be  explained  afterwards. 

Soon  after  the  statute  9  &  10  W.  III.  c.  15,  it  was  decided  that  the  right  to  real  property 
could  not  p)as8  by  a  mere  award.  1  Roll.  Abr.  242.  1  Ld.  Raym.  115.  This  subtlety  in 
|K>int  of  form  (for  it  was  soon  reduced  to  nothing  else)  had  its  rise  from  feudal  prin- 
ciples ;  for,  if  this  had  been  permitted,  the  land,  it  was  said,  might  be  aliened  collusively 
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niAPTER  II. 
OF   REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

The  reroctiicn  for  priTate  wrongfi  whi(*h  are  effected  hy  the  merv  opermtioa 
of  tho  Imw  will  tall  wiUiio  a  \ery  narrow  c^ompaiMi ;  there  Umii^  (itily  two  ini»taii€«i 
of  thin  sort  that  at  present  (H-rur  to  rov  rtH*t>lle<*ti(»n :  the  one  that  of  rrl<itJMr, 
where  a  crtnlitor  U  made  eX4H'ut«»r  or  aJmiubitxator  to  hit  debtor;  the  other  ia 
Uie  cMMi  of  what  the  law  <^llii  a  rrmttttr, 

I.  If  a  penton  indebted  to  another  makea  his  creditor  or  debtee  his  exemtor, 
or  if  nurh  a  creditor  obtainn  lettem  of  administration  to  hifi  debt4>r;  in  tbeai 
f^aneii  the  law  gi%*4M«  him  a  n^minlv  for  htn  debt  bv  allowinj;  him  to  rttmn  mi  niocll 
an  will  |i«y  himi*elf,  bt*fore  any  otlier  cre<litor«  whom*  debtn  are  of  t*qual  deipms.iaf 
Thin  in  a  renitMjy  by  the  mere  act  of  law,  and  in^unde<l  ujM>n  thin  reaiM>n :  tluil 
the  ex4«eutor  cannot,  without  an  apiMUx*nt  aU»ordity,  commence  a  Kuit  aA^aioal 
himfM*if,  an  a  n*pn*m*ntati%'e  of  the  tWeam^d,  to  recover  that  which  in  due  lo 
him  in  hin  own  private  caimcity :  but,  having  the  whole  |M*nM»nal  ei^tate  in  bii 
haiidii,  no  much  an  in  sufficient  to  annwer  bis  own  demand  in,  by  operation  at 
0%*^-%  law.  applied  to  that  particular pnrpone.  Klne,  by  \n*\u^  made  ex<H*utor  *lii 
^  would  U*  put  in  a  worm*  c^ondition  than  all  the  n*(«t  of  the  world  lM*<ttdc«. 
For  though  a  ratable  payment  of  all  the  debtn  of  the  deceamHl,  in  equal  de|n-««, 
ii  clearly  the  most  e<|uitable  methiMl,  yet,  an  vvcry  scheme  lor  a  pn»iH)rtionabUi 
distribution  of  the  anseta  amon^all  the  cnnlitors  hath  \n*vn  hitherto  ti»und  to  bi 
impracticable,  and  pnMluctive  of  more  mischiefs  than  it  would  n*m«Hly,  m>  thmt 
the  cnnlitor  who  rinit  commencen  his  suit  is  entitU^d  t^)  a  preference  in  |iaymeni; 
it  follows  that,  as  the  executor  can  cfimmence  no  suit,  he  must  l>e  jiaid  the  laal 
of  any,  and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  tc^ntator  Ab«mld 
prove  insoU'ent,  unless  he  be  allowed  to  retain  it.*    The  doctrine  of  rrtaintr  if 
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with<»ut  th«*  <^>n«M*nt  of  th<*  AUiit^nor.  If.  th^rffor*",  an  arl>itnitnr  swanird  a  c%m^^i 
or  a  r«*l«*aM»  i>f  Uiid.  ami  th«*  [Mr It  ortl^rrd  to  c(>nv«»T  rt*fu*M*d  to  tio  m>.  lb«*  court  al 
«*haii(^*r)'  mu«t  havt*  l«r>t*n  rrM»rt««<l  to  in  ord«*r  lo  fl*nfor«*r  a  »|M^tfir  |i«^ormanrr  of  1^ 
awar«l.  Tlitu  pn»<'t^*«IinK  i*  no  limic«*r  n«H^*sMirT.  ho«it*vt*r;  lor  an  awanl  dtrv^tin^  IIm 
|Mi«aAuiioti  of  Uii«I  to  U*  «l(*liv<>rr(l  may  now  be  rnforct«<l  tumiiianly,  ltk«*  a  jud|ttjiriil  ia 
ejc<*lm«»nt.    Ton*    I^w  Pnw.  At*i.  I>C>4. 

An  atii4r<l.  a«  wc  Kavt*  •«««•?).  i*  only  a  final  itid|;m<*nt  on  th«*  malt<*r«  •ubmitt^l.  wbea 
th«*  <l«*i  t«ion  of  th«*  arKitrator  t«  |tro|M*rly  niaJ(\  An  awartl  may  and  will  U*  *«*t  a»i«l«  hf 
tb««  oKirt.  m  lh««  •♦x»'n*i«*»  of  ib«»  aumniar)  juriMhrtion  ctnif^TTwl  ui-»n  it  l»y  lh«*  •tatoti 
lM*for«*  rt*ft»rrf««l  to.  wh«*n  tb<*  arbitn&tor  haa  not  punmr<|  th<*  »ul>mtiM>i4m.  or  ba^  m  aii| 
rra|»«M*t  fUf'^^i-tltMl  bia  authority;  wh<*n  Iht*  awar«l  itM*lf  i«  uticf^riain  or  anit>tjriHm«.  wbafl 
th«*  pr<k(*«*«Hlintf«  in  tb«*  arbitrati<»n  bav«*  lM*«*n  irr^iruLar;  wb«*n  tlo*  arlntnttor  Um  nn^^tmr 
ductt^l  bint»«  If;  or  wlH*n  lh<«  awanl  ha»  (>mi  pr^xurv-il  ly  umttio  mf*an«  fUit  ib«ai 
c«>n»titut<*  liut  a  f«*w  of  t)i<»  in*taiirf*«  in  «hi<*h  an  award  will  1m*  <Mr>t  aiii*U  .  for  it  w«>uld  h% 
quitr  (»ut  of  |ila«'«*  h«*m  to  enter  into  any  detail  of  the  circumfttanr««  which  will  aTot<l  «■ 
awanl.  — KsKa. 

•  T*41-r.  A  e.|.  :•.»••.  irM.  So  if  a  rrt^limr  be  ma'le  a  r*vexe*nitor.  I  BAT.  f^Vi  Tb* 
•mm%  law  a^  to  an  a«lmint«lralor  <^  T.  K.  ¥^'  or  heir.  2  Vern.  f*1.  So  if  a  fl**bt4ir  bt 
matle  executor  of  rrt<«liior,  it  i«  a  relesM  at  law.  Antf,  2  UmiIc.  hVl,  Ilowil.  IM.  SaUl 
»».— 4'MirrT. 

"Tlie  principle  of  an  equal  and  p^  T\Mk»  di«lnbulton  of  the  proj»erty  of  an  in-olrent  d^ 
cedent  an»on|{  hi«  rre«|itor«  ha«  l>e«»n  ailopini  and  tucee^iefully  ram*-*!  «Hit  in  the  I'mUid 
8(Ate».  So  far  fri>m  l>etn|t  impnu^tirmble,  or  ar«^>nifianie<|  with  in<*«mrenien4*«^  mon 
than  eounterlialan«-init  lU  ju*tif^.— ««  the  leame<|  commentat*>r  plainly  intimates,  m 
Toit^  w«»tilf|  lie  nuMHl  aoTwhere  in  Cavourof  a  return  to  a  M«tem  which  wa*  a  maci 
•craniMe  an  to  who  ah«nild  ifet  priorilr.  and  with  a  «ery  unju«l  jiower  in  the  executor  eg 
a«lmtni*trator  nf»t  only  to  prrfrr  htniM^lf  but  other*.  It  follow*  that  m  thi»  <-<iHjntr| 
thrrv  !•  no  such  thinn  aa  retainer  aa  aieainU  other  crechtorv  in  e4|ual  de^Te*'.  The  ex» 
cut<»r  (»r  A'liiiuiutrator  mu«t  come  in  ;«rn  pajum  with  all  othert,  acconlinir  to  the  fenermi 
pnnrtj.It*.  <»f  oril**r  M*ttle«l  by  the  Tariou«  statutes, — m  which  there  la  tome  diversity,  bvt 
%  maniteat  tendency  in  the  later  leg i«hUion  to  pUce  all  debta,  witlKMit  regard  to  (|ualitj, 
«|ioo  otM  and  iIm  miim  WvaL— 8«aat«oo». 
It 


Chap.  2.]  PRIVATE  WRONGS.  19 

therefore  the  necessary  consequence  of  that  other  doctrine  of  the  law,  the  prior- 
ity of  sQch  creditor  who  first  commences  his  action.  But  the  executor  shall 
not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher  degree ;  for  the  law 
only  puts  him  in  the  same  situation  as  if  he  had  sued  himself  as  executor  and 
recovered  his  debt;  which  he  never  could  be  supposed  to  have  done  while  debts 
of  a  higher  nature  subsisted.  Neither  shall  one  executor  be  allowed  to  retain 
his  own  debt  in  prejudice  to  that  of  his  co-executor  in  equal  degree;  but  both 
shall  be  discharged  in  proportion.(ft)  Nor  shall  an  executor  of  his  own  wrong 
be  in  any  case  permitted  to  retain. (c) 

II.  Remitter  is  where  he  who  hath  the  true  property  or  jus  proprietatis  in 
lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  without  re- 
covering possession  in  an  action,  hath  afterwards  the  freehold  cast  upon  him  by 
some  subsequent,  and  of  course  defective,  title ;  in  this  case  he  is  remitted,  or 
sent  back  by  operation  of  law,  to  his  antient  and  more  certain  title.(d)  The 
right  of  entry,  which  he  hath  gained  by  a  bad  title,  shall  be  ipso  facto  annexed 
to  his  own  inherent  good  one :  and  his  defeasible  estate  shall  be  utterly  defeated 
and  annulled,  by  the  instantaneous  act  of  law,  without  his  participation  or  con- 
sent.re)  As  if  A.  disseizes  B.,  that  '''is,  turns  him  out  of  possession,  and  r^on 
dies,  leaving  a  son  C;  hereby  the  estate  descends  to  C.  the  son  of  A.,  and  ^ 
B.  is  barred  from  entering  thereon  till  he  proves  his  right  in  an  action ;  now,  if 
afterwards  C,  the  heir  of  the  disseizor,  makes  a  lease  for  life  to  D.,  with  remainder 
to  B.  the  disseizee  for  life,  and  D.  dies ;  hereby  the  remainder  accrues  to  B.,  the 
disseizee :  who,  thus  gaining  a  now  freehold  by  virtue  of  the  remainder,  which 
is  a  bad  title,  is  by  act  of  law  remitted^  or  in  of  his  former  and  surer  estate.(/) 
For  he  hath  hereby  gained  a  new  right  of  possession,  to  which  the  law  imme- 
diately annexes  his  antient  right  of  property. 

If  the  subsequent  estate,  or  right  of  possession,  be  gained  by  a  man's  own  act 
or  consent,  as  by  immediate  purchase  being  of  full  age,  he  shall  not  be  remitted. 
For  the  taking  such  subsequent  estate  was  his  own  folly,  and  shall  be  looked 
upon  as  a  waiver  of  his  prior  right.(^)  Thei*efore  it  is  to  be  observed,  that  to 
every  remitter  there  are  regularly  these  incidents :  an  antient  right,  and  a  new 
defeasible  estate  of  freehold,  uniting  in  one  and  the  same  person ;  which  de- 
feasible estate  must  be  cast  upon  the  tenant,  not  gained  by  his  own  act  or  folly. 
The  reason  given  by  Littleton,(A)  why  this  remedy,  which  operates  silently,  and 
by  the  mere  act  of  law,  was  allowed,  is  somewhat  similar  to  that  given  in  the 
preceding  article ;  because  otherwise  he  who  hath  right  would  be  deprived  of 
all  remeay.  For,  as  he  himself  is  the  person  in  possession  of  the  freehold,  there 
is  no  other  person  against  whom  he  can  bring  an  action,  to  establish  his  prior 
right.  And  for  this  cause  the  law  doth  adjudge  him  in  by  remitter;  that  is,  in 
such  plight  as  if  he  had  lawfully  recovered  the  same  land  by  suit.  For,  as  lord 
Bacon  oDserve8,(i)  the  benignity  of  the  law  is  such,  as  when,  to  preserve  the 
principles  and  grounds  of  law,  it  dopriveth  a  man  of  his  remedy  without  his 
own  fault,  it  will  rather  put  him  in  a  better  degree  and  condition  than  in  a  worse. 
Nam  quod  remedio  destituitur^  ipsa  re  valefy  si  culpa  absit.  But  there  shall  be  rni(}\ 
no  *remitter  to  a  right  for  which  the  party  has  no  remedy  by  action  :(Ji)  ^ 
as  if  the  issue  in  tail  be  barred  by  the  fine  or  warranty  of  his  ancestors,*  and 
the  freehold  is  afterwards  cast  upon  him,  he  shall  not  be  remitted  to  his  estate- 
tail  -.(J)  for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of 
the  two  rights,  as  that  of  a  real  action  would  have  been  before  it.  As  therefore 
the  issue  in  tail  could  not  by  any  action  have  recovered  his  antient  estate,  he 
shall  not  recover  it  by  remitter. 

And  thus  much  for  these  extrajudicial  remedies,  as  well  for  real  as  personal 
injuries^  which  are  furnished  or  permitted  by  the  law,  where  the  parties  are  so 

(*)  Via.  Ahr.  Ut  execvtorx,  D.  2.  {§)  Co.  Uti.  348,  S50. 

(•)  6  R«p.  3«.  (*)  i  661. 

(')Un.»«69.  (<)  Elem.  c.  9. 

(•)  Co.  litt.  S68.    Cro.  Jac.  489.  (*)  Ca  Litt.  340. 

(/)  Finch,  L.  194.    Litt.  }  683.  (0  Moor.  115.    1  Ann.  186w 


^The  iasue  is  no  longer  liable  to  be  barred  by  these  means.    Stat.  3  &  4  W.  IV.  c.  74. 
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cirrtiinfiUncH  an  not  to  make  it  eliipM^,  or  in  iioine  rmttf  #T^n  pot- 
•iUe.  to  apply  tor  nslrt^M  in  the  tuiual  and  onlinar}'  method*  to  the  cuurta  of 
pttblic  jumicv. 


CHAPTEU  III. 
OF  0)fRTS  IN  GENERAL. 

Thb  next,  and  pnnci|ial.  olijcs't  of  onr  inqiiirii*ii  in  the  rrdrrnii  of  inJQne«  hj 

ii  IN  ctttirfA:  whrn«in  the  art  of  the  partien  and  the  art  of  law  ro.o|ienite ;  the 
act  of  tho  |Mirtieii  Iwiua  m*<-(iuMiry  to  net  the  law  in  motion,  and  the  pnimiii  nf 
the  law  U'lnff  in  |^»n«*ml  the  only  inntmment  hy  whirh  the  |Mirtie»  are  enabled 
to  prfM*ure  a  (<ertain  and  ad(*quate  nNlreiM. 

And  hen*  it  will  nf>t  l»e  inipn>|M*r  to  uhaenre.  that  althooi^h.  in  the  neveral  eaaet 
of  redreMi  hy  the  art  of  the  iiartit^M  mentioned  in  a  tVmner  chapter.! d  the  law 
•Uowt  an  extrajudicial  n*miH|y.  yet  that  doea  not  exclufie  the  onJinan*  (t>ank« 
of  ja»tic*e:  hut  it  in  only  an  additional  wea|>on  put  into  the  hand «  of  certain 
paraonii  in  iiarticular  inMtan<*tHi,  where  natural  e4|uity  or  the  |Hfuliar  cinmm- 
aCance*  of  their  »it nation  nM|uinKl  a  more  ex|ie<litiouii  rem(*«ly  thnn  the  formal 
proeeaw  of  any  t*ourt  of  judic-atun*  can  fuminh.  Therefore,  th(»u^h  I  may  flefend 
njaelf,  or  relation*.  fn»ni  external  violence,  I  yet  am  anerwmnlii  entithnl  to  «n 
action  of  a*»ault  and  liatter>* :  though  I  may  retake  my  ^nmIii  if  I  havi*  a  fair 
and  |>ea4*eal>)e  op|Mirtunity,  tliin  |M>wer  of  ns-aption  floe*  not  deliar  me  fh»m  my 
aetion  t»f  tn»ver  or  detinue :  I  may  either  enter  on  the  land*  on  which  I  bare  a 
right  of  entry,  or  may  demand  po"«fieiiitif»n  hy  a  real  actif>n  :  I  may  either  abate 
a  oniaanct*  by  my  own  authority.  f>r  call  a|M>n  the  law  to  do  it  tor  me :  I  may 
000 1  difttmin  tor  rent,  or  have  an  action  of  debt,  at  my  own  'option  :  if  I  <}•> 
^  not  «li^train  my  nei|(hlM»ur'ii  cattle  damnge-feauint^  I  may  comt»el  him  by 
aetion  of  tn**|iaMi  to  make  me  a  fair  aattiUacti^in  ;  if  a  henot.  or  a  (h*odand.  I« 
withheld  from  me  by  fraud  or  force,  I  may  re<*over  it  though  I  never  Mrize*!  it 
Aad  with  n*traril  t4>  ac(*onN  and  arbitrationa,  thene.  in  their  nature  \w\n^  mendr 
aa  ain^*«*ment  or  c«»mpromiiie.  niiMt  indisputably  f»nppcMM»  a  previous  ri^nt  of  ol»- 
lainin^  reilrewi  iu>me  other  way  ;  which  in  yi^vvix  up  by  nuch  afpriM'tnent.  Hut  aa 
to  remedies  by  the  men*  o|M*nition  of  law,  th«»fke  are  inde<*i|  ^ven.  I*eraa«e  no 
raaietiv  t^tn  U«  miniAt«>nM|  by  nuit  or  action,  without  ninnini;  into  the  [lalpaNe 
abaiir«iity  of  «  man'n  brinipn^  an  arti<m  ap^innt  himnrlf ;  the  twt>  c*a«4*«  wherein 
tb«y  haptN»n  lN*int;  nuch  whervin  the  only  poanible  le^^al  rt*medy  would  l>edirrrte«l 
against  the  \\^r\  |M*nM>n  himncdf  who  fMH*Kii  relief 

In  all  other  ca«M*«  it  in  «  i^*neral  and  indinputable  rule,  that  where  there  i«  a 
Icfpd  T\)*\\X  then*  in  alM>  a  lrt;al  n*medy.  by  vuit  or  action  at  law.  whenever  that 
right  in  invaibNl  And  in  treatini;  of  theae  rem«H|i«*ii  by  suit  in  c^turt*.  I  nhail 
pomuc  the  ffdiowin:;  ineth'Ml :  lirj^.  I  nhall  c*on«i«ler  the  natun*  aiif|  neveral  ftpri-ir^ 
of  ctturta  «»f  juntice  ;  and.  ■•rf-«>n«//y,  I  ahall  point  out  in  whi<-h  of  the«e  c«»urtn.  and 
ia  what  manner,  the  pn»|»er  renie<lv  may  Im*  had  f(»r  any  private  iniur\- ;  or.  in 
other  wonln.  what  injurim  are  c«>f(nixable,  and  how  nNln-^-r*!,  in  earn  n**|»fctivr 
a|ierif*ii  of  (*«iurta 

Pin»t,  thru,  of  c«ourtA  of  jn«tii'e  And  herein  we  will  c«>n*ider.  /ir<  their  naturr 
aad  in«-identn  in  i^'neral ;  anil  th«*n,  the  M^wral  n|Mscte«  of  them.  en<«-tnl  and 
aelinowle4lK«*d  by  the  lai««  of  Kn^hinfl. 

A  C(*nrt  ia  defined  to  U*  a  placv  wherein  jnntice  in  judicially  adnitni*terr«l  '  > 
Aad,  an  by  our  excellent  rf»n«titutitin  the  mde  executive  [w»wc*r  of  the  law«  \% 
*241  ^***^*'*'  i**  ^'>**  |H<n«in  of  the  kinit.  it  will  follow  that  all  court*  of  juMiir, 
*  whirh  an*  *the  mi^iium  by  which  he  adminintem  the  lawn,  an*  ilrnvr*! 
ftooi  the  |»i»wt*r  of  the  rn»«in  r>  F<»r,  whvtlM*r  crt>ated  by  at't  oi  |i«rltanient, 
or  lettem  |iBt<-iit.  i>r  nul»«inting  by  preaeription.  <  the  only  melh<Min  by  which  any 
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court  of  jiidicatiire(<f)  can  exist,)  the  king's  consent  in  the  two  former  is  ex- 
pressly, and  in  the  latter  impliedly,  given.  In  all  these  courts  the  king  is  sup- 
posed in  contemplation  of  law  to  be  always  present;  but,  as  that  is  in  fact 
impossible,  he  is  there  represented  by  his  judges,  whose  power  is  only  an  ema- 
nation of  the  royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice  between 
subject  and  subject,  the  law  hath  appointed  a  prodigious  variety  of  courts,  some 
with  a  more  limited,  others  with  a  more  extensive,  jurisdiction ;  some  constituted 
to  inquire  only,  others  to  hear  and  determine ;  some  to  determine  in  the  first 
instance,  others  upon  appeal  and  by  way  of  review.  All  these  in  their  turns 
will  be  taken  notice  of  in  their  respectiye  places :  and  I  shall  therefore  here  only 
mention  one  distinction,  that  runs  throughout  them  all ;  viz.,  that  some  of  them 
are  courts  of  record ^  others  not  of  record,  A  court  of  record  is  that  where  the 
acts  and  judicial  proceedings  are  enrolled  in  parchment  for  a  perpetual  memorial 
and  testimony :  which  rolls  are  called  the  records  of  the  court,  and  are  of  such 
high  and  supereminent  authority  that  their  truth  is  not  to  be  called  in  question. 
For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be  averred  against  a  record, 
nor  shall  any  plea,  or  even  proof,  be  admitted  to  the  contrary.(ey  And  if  the 
existence  of  a  record  be  denied,  it  shall  be  tried  by  nothing  but  itself;  that  is, 
upon  bare  inspection  whether  there  be  any  such  record  or  no ;  else  there  would 
be  no  end  of  disputes.  But,  if  there  appear  any  mistake  of  the  clerk  in  making 
up  such  record,  the  court  will  direct  him  to  amend  it.  All  courts  of  record  are 
the  king's  courts,  in  right  of  his  crown  and  royal  dignity,(/)  and  therefore  no 
other  court  hath  authority  to  fine  or  imprison ;  so  that  the  very  erection  r^^'^ 
*of  a  new  jurisdiction  with  the  power  of  fine  or  imprisonment  makes  it  ^ 
instantly  a  court  of  record.(^)'  A  court  not  of  record  is  the  court  of  a  private 
man;  whom  the  law  will  not  intrust  with  any  discretionary  power  over  the 
fortune  or  liberty  of  his  fellow-subjects.  Such  are  the  courts-baron  incident  to 
every  manor,  and  other  inferior  jurisdictions :  where  the  proceedings  are  not 
enrolled  or  recorded ;  but  as  well  their  existence  as  the  truth  of  the  matters 
therein  contained  shall,  if  disputed,  be  tried  and  determined  by  a  jury.  These 
courts  can  hold  no  plea  of  matters  cognizable  by  the  common  law,  unless  under 
the  value  of  40«.,  nor  of  any  forcible  injury  whatsoever,  not  having  any  process 
to  arrest  the  person  of  the  defendant.(A) 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  actory  rem, 
taid  judex:  the  actor ^  or  plaintiff,  who  complains  of  an  injury  done;  the  reus,  or 
defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and  the  judex,  or  judical 
power,  which  is  to  examine  the  truth  of  the  fact,  to  determine  the  law  arising 
upon  that  fact,  and,  if  any  injury  appears  to  have  been  done,  to  ascertain,  and 
by  its  officers  to  apply,  the  remedy.  It  is  also  usual  in  the  superior  courts  to 
have  attorneys,  and  advocates  or  counsel,  as  assistants. 

An  attorney  at  law  answers  to  the  procurator,  or  proctor,  of  the  civilians  and 
canonists. (i*)  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of  another, 
to  manage  his  matters  of  law.  Formerly  every  suitor  was  obliged  to  appear  in 
person,  to  prosecute  or  defend  his  suit,  (according  to  the  old  Gothic  constitu- 

(^  Co.  Utt.  280.  (»)  2  Iiwt  311. 

(•)  Ibid.  (<)  Pope  Boniface  Till.  In  6  Deerrtal  1. 3,  (.  1ft,  ^  3,  tprakc 

(/)  l^nch,  L.  231.  of  *^  prvcuraUnribuSf  qui  in  aliquibus  pariibus  attomati  num^ 

(9)Salk.20O.    12  Hod.  388.  eiqMnlur:* 

■  .  « 

'  This  rule  is  subject  to  some  exceptions  ;  for  in  the  case  of  a  judgment  signed  on  a 
warrant  of  attorney  given  upon  an  unlawful  consideration  or  obtained  by  fraud,  upon 
an  affidavit  thereof,  the  court  will  aftbrd  relief  upon  a  summary  application.  Doug.  1%. 
Cowp.  727.  1  Hen.  Bla.  75.  And  equity  will  relieve  against  a  judgment  obtained  by 
fraud  or  collusion.  1  Anst.  8.  3  Yes.  &  B.  42.  And  third  persons  who  have  been  de- 
frauded by  a  collusive  judgment  may  show  such  fraud,  so  as  to  prevent  themselves 
from  being  prejudiced  by  it.    2  Marsh.  392.     7  Taunt.  97.     13  Eliz.  c.  5. — Chitty. 

'  But  every  court  of  record  has  not  necessarily  a  power  to  line  and  imprison.  1  Sid. 
146.  There  are  several  of  the  king's  courts  not  of  record,  as  the  court  of  equity  in 
ehanoery,  the  admiralty  courts,  &o.  4  Inst.  84.  37  H.  6,  14,  b.  Yelv.  227.  Com.  Dig. 
tit.  f  ^ancery,  C.  2. — Chittt. 

21 


PRIYATB  WBOX6& 


[Book  Ul 


tlon.K^)  onlcvM  by  upecid  licenne  and^r  tho  kin^'t  lettcri-|«U'iit.(r)  Thiii  ui  ami 
the  law  ia  rhmiiiAl  vmnetL*  Ami  an  idiot  cmnnol  to  Uiit  day  appt»ar  by  miUtrtmyf 
mtHti  ^^  '^  perM»n  ;(iii)  for  he  hath  not  dinervtion  to  cnaoU*  bim  to  app<#itil  *% 
^  prv|M*r  Mibstitut« :  and  upon  bis  brin^  brrmi^bi  befbrv  tbe  court  in  mo  da» 
f«?nceleMi  a  cM»n«iiti<Hi,  tbe  iud^e«  are  Untnd  to  take  car*  of  bis  intcronta,  and  thmj 
aball  admit  tbe  best  plea  in  bin  bebalf  tbat  any  one  present  can  tuicK*^'  *> )  Bat, 
ma  in  tbe  llnnian  law,  **nfjfi  oitm  ta  tumfuistgt^  aitmuM  momtn^  agi  mom  pomte,  sed^ 
auM  koc  mon  mtmtmam  tmeommfnittattm  habebat^  arpentmi  komtmet  per  wontratorm 
M9^ire,'*{0)  no  witb  an,  u|>on  tbe  name  principle  of  convenience,  it  la  now  per* 
iiiitt4Hi  in  |(en«*ral,  by  divfm  antient  statntcw,  wberM>f  tbe  Ant  in  statute  Wentia. 
S,  c.  10,  tbat  attomoyH  may  be  made  to  prosecute  or  defend  any  action  in  the 
abaenc^  of  tbe  i»artie«i  t(»  tbe  suiU  Tbeae  attorneys  are  now  formed  into  a 
reitular  conis ;  tbey  are  admitted  to  tbe  executiitn  of  tbeir  office  by  tbe  saprrior 
ooons  of  W  estminster  ball,  and  are  in  all  points  oAeers  of  tbe  respective  comrta 
of  wbicb  tbey  are  admitte<l ;  and.  as  tbey  bare  many  privile^ew  on  account  of 
Uieir  attendance  tiiere.  so  tbey  are  peculiarly  subject  to  tbe  censure  and  animad- 
Tersion  of  tbe  iud^^es.*  No  man  can  practise  as  an  att4#mey  in  any  of  tbose 
oooris,  but  sucb  as  is  admittinl  and  sworn  an  attorney  of  tbat  particular  court : 
mo  attorney  of  tbe  court  of  kinjc's  bencb  canm>t  practbe  in  tbe  <^»urt  of  common 
plaaa;  nor  rioc  vrr»a}  To  practise  in  tbe  court  of  cbancer}*  it  is  also  necessary 
to  be  admitted  a  sf>lii*itor  tberein  :  and  by  tbe  statute  £i  <teo.  II.  c.  40,  no  pervofi 
ahall  act  as  an  attorney  at  tbe  court  of  quarter-sessions  but  sucb  as  bas  been 
raipilarly  admitttni  in  si>me  sufierior  court  of  record.  So  early  as  tbe  statute  4 
Uenr>'  IV.  c.  IH,  it  was  enacted,  tbat  attorneys  sbould  be  examined  by  tbe  judpces, 
and  none  admittetl  but  sucb  as  were  virtuous,  leame<i,  and  sworn  to  do  tbeir 
duty.  And  many  subsequent  statutes(/»)  bave  laid  tbem  under  furtber  reg^ 
kUionm.* 


(«i  r^.  a  Ik 

(•»  Bm  Al#.  IN. 
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'  TbiJi  U  not  univfnMiJly  »«> ;  for  in  prosreutionii  snd  infofmatiooA  for 
especudly  in  tho  court  of  Kinic't  iVnc^b,  s  cl«»f<»nds&t  amy.  snd  u*uslljr  dot^,  ftppcAr  *jkI 
pl<«Ki  by  bU  attom«*T  or  <  Icrk  in  ofHjrt.  I  lliittir't  <*nm.  I^w.  But  an  attorn^j  bjM  no 
ri|rbt  t«>  \t**  pn*«4*nt  <iuntifr  tbe*  invf««ti|tmtion  of  *  cUmrf^  of  ft'Ionj  liefore  *  ms^trmte 
afainst  bi«  rb«>nt.     .1  B   A  A.  432;  snd  mn*  1  R.  ik  C  37.^f*airTT. 

*  An  attornrT  t«  lMMjn<l  to  um*  rmr^,  •kill,  snd  int^^frntjr:  snd  if  b^*  b«*  not  deflriefit  ia 
any  of  tbr««*  fwiential  rr>i|ut«tte»  h<»  is  n€>t  re^ponstblf*  for  anv  rrmr  or  mt«tAke  srt«inir  ia 
tiM  ex<*rt*uM*  of  hm  |»n>ft«««iofi.  4  Burr.  *3l61  ;  mtui  m«  4  B,  a  A.  *^^2.  If  bi»  b^  d4>A<n«*»l« 
aad  ft  luM  tb<*rrbir  mnmm  to  bw  <  hrnt,  be  is  liable  to  sn  action  in  «iamsir<^  12  WiU.  .1^. 
1  Bing.  347  ,)  and  in  M>in«*  rm»r*,  mm  we  bsvs  above  seen,  tbe  court  of  wbicb  be  as  sa 
attornrT  will  aff«»nl  a  •umniarr  rrm^ly. — <*airrT. 

Tbi*  ju<l|tt^  will  rxmiM*  tbrir  Aummary  juriiMlirtion  orer  tb«»  attoni«»T«  of  tbe  •^r^ral 
eoitrta«  not  mrrrly  in  «•«»«-•  wh«*r«*  thry  bav«»  be*^  rmplorrwi  in  tb#»  «x>ndurt  of  vutta.  or 
aay  inslt«»r  |>un»U  i»roft»«<nimal.  Imt  '*  wben#^#^  tb<»  emi>loirm**nt  i«  -o  ninn«H*<^  with 
Ibeir  prvifpMKtnal  charartrr  sa  to  alTord  a  pn*Mimption  ibst  thmr  rharartf*r  farmed  tbe 
ground  of  thf«ir  em|44*yni^tit."  Thua.  one  stlf»m«^  baa  he^n  «^oai|M»ll<*d  to  mva  op 
|iapt*ri  snd  dft^U  which  ha<l  lM««*n  plai^t^l  in  bia  band*  aa  •If'wanl  for  tb<*  ownrr  €»{  tbe 
astsl<*a  to  which  ibrv  r«*f«<r.  and  an<»tb€*r  to  {lay  n\t^  mon<*T  whirh  h«*  bad  r«*<oetT#<d 
wbeo  rmploir«*«l  to  collect  tbe  rlTt«rtft  of  an  int«<«talf*  \>y  tb«»  admin iatnit«ir.  altbouitb  be 
kad  n**rrr  lw«rn  emplorwl  l»ir  him  to  pma«*cut<»  or  <b»ffnd  anr  tuit*  in  law  or  f^mity, 
flu|rb«*«  r«  Mav«*r.  3  T.  k.  'JT^.  /••  r#  Aitkin,  4  B.  A  A.  47.  Luxmoon*  it.  Letbbrid^  S 
B^  A  A.  W^.— 4'<M.aBtiiaa. 

*  But  now.  by  Stat.  f»  A  7  Viri.  c.  73.  •.  27.  attorney*  admitted  of  any  one  of  the  aop^rier 
eoiirta  niav  |irart«Mi  in  anv  otb«»r  Mi|it*rior  court,  or  in  any  inf«*nor  rtmrt  of  law  m  Kn^ 
IsihI  and  Wabf«.  upon  viirtiinK  tbr  rv»U  of  aurh  olbrr  oourt.  To  |irartia«  in  tbr  court  of 
eksncrry  and  tb«»  Miiirnor  rourta  uf  r«|Uity,  bowrvrr.  it  i*  »ttll  ur€  ranary  to  ba  a^imitted 
asnliriKir  ihrr^tn  — ^*tt«AST. 

*Th<^  Btai.  6  A  7  Vt«t.  c.  73.  ron*olidatin||  snd  ameniUnir  M^vrrml  of  tbe  law«  reboiBH 
te  atl4>rn«>yB  and  M>linl€>r«.  |ir««<*nlir«  tb#  enodittona  of  aclroimion  am  an  aliom«»y.  tbe 
lime  and  irKvlr  of  tbftr  mytic^  und^r  artirl«a,  and  tbe  oatbi  t<i  he  admtnMterr<i  to  tbea, 
aad  auth«»rt«««  tha  juil|r««  of  tbe  courts  of  c^ommon  law  and  tbe  msater  of  tbe  t%AU  !• 
af^iotsit  riaminen  lo  sismine  tbe  fttaess  aad  ospacttj  of  ail  pstsotts  ^PP^yisf  la  ka 
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Of  advocates;  or  (as  we  generally  call  them)  coansel,  there  are  two  species  or 
degrees ;  barristers,  and  Serjeants.  The  former  are  admitted  after  a  considerable 
period  of  stady,  or  at  least  standing,  in  the  inns  of  court  ;{q)  and  are  in  our  old 
books  '^'styled  apprentices,  apprenticii  ad  legem,  being  looked  upon  as  ^m»j 
merely  learners,  and  not  qualified  to  execute  the  full  office  of  an  advocate  *- 
till  they  were  sixteen  years  standing;  at  which  time,  according  to  Fortescue,(r) 
they  might  be  called  to  the  state  and  degree  of  Serjeants,  or  servientes  ad  legem. 
How  antient  and  honourable  this  state  and  degree  is,  with  the  form,  splendour, 
and  profits  attending  it,  hath  been  so  fully  displayed  by  many  learned  writers,(«) 
that  it  need  not  be  here  enlarged  on.  I  shall  only  observe,  that  Serjeants  at  law 
are  bound  by  a  solemn  oath(Q  to  do  their  duty  to  their  clients :  and  that  by 
cu8tom(tf)  the  judges  of  the  courts  of  Westminster  are  always  admitted  into 
this  venerable  order  before  they  are  advanced  to  the  bench ;  the  original  of 
which  was  probably  to  qualify  the  puisne  barons  of  the  exchequer  to  become 
justices  of  assize,  according  to  the  exigence  of  the  statute  of  14  Edw.  III.  c. 
16.*  From  both  these  degrees  some  are  usually  selected  to  be  his  majesty's 
counsel  learned  in  the  law ;  the  two  principal  of  whom  are  called  his  attorney 
and  solicitor-general.  The  first  king's  counsel  under  the  degree  of  Serjeant 
was  Sir  Francis  Bacon,  who  was  made  so  honoris  causa,  without  either  patent 
or  fee  ;(ir)  so  that  the  first  of  the  modern  order  (who  are  now  the  sworn  servants 
of  the  crown,  with  a  standing  salary)  seems  to  have  been  Sir  Francis  North, 
afterwards  lord-keeper  of  the  great  seal  to  king  Charles  II.(x)  These  king's 
counsel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocati  fisci, 
among  the  Eomans.  For  they  must  not  be  employed  in  any  cause  against  the 
crown  without  special  license  f  in  which  restriction  they  agree  with  the  advocates 
of  the  fisc  :(y)  but  in  the  imperial  law  the  prohibition  was  carried  still  further, 
and  perhaps  was  more  for  the  dignity  of  the  sovereign :  for,  excepting  some 
peculiar  causes,  the  fiscal  advocates  were  not  permitted  to  be  at  all  concerned 
*in  private  suits  between  subject  and  subject.(^)  A  custom  has  of  late  p^^Qg 
years  prevailed  of  granting  letters-patent  of  .precedence  to  such  barris-     *• 


(«)  See  book  L  introd.  1 1. 

(••)  De  LL.  e.  60. 

{•)  Furteec  ibid.  10  Rep.  preC  Dagd.  Grig.  Jurid,  To 
which  OLiy  be  added  a  tract  by  the  Tate  aerieant  Wyniie, 
printed  in  1766,  entitled  ^Obaerrationa  toochiDg  the  An- 
tiqrity  and  Dignity  of  the  Degree  of  Seijeant-afi-Law." 


(0  2  Inst  214. 

(•)  Forteec.  c.  60. 

(*)  See  his  letters,  260. 

(«)  See  his  life  by  Roger  North,  37. 

(9)  Cod.  2,  0, 1. 

(•)  Ibid.  2,  7, 13. 


admitted  as  attorneys  or  solicitors ;  and  the  certificate  either  of  the  common  law  or 
equity  examiners  will  be  sufficient  to  entitle  a  person  so  examined  to  admission  in  all 
the  courts,  examination  by  both  not  being  necessary. — Stewart. 

'  The  degree  of  serjeant  was  deprived  of  its  most  profitable,  if  not  most  important, 
advantage  (exclusive  audience  in  the  court  of  Common  Pleas)  by  the  stat.  9  &  10  Vict, 
c.  54,  which  extends  to  all  barristers  the  privileges  of  Serjeants  in  the  court  of  Common 
Plea«. — Stewart. 

The  most  valuable  privilege  formerly  enjoyed  by  the  Serjeants  (who,  besides  the  judges, 
were  limited  to  fifteen  in  number)  was  the  monopoly  of  the  practice  in  the  court  of 
Common  Pleas.  A  bill  was  introduced  into  parliament  in  the  year  1755  for  the  purpose 
of  destroying  this  monopoly ;  but  it  did  not  pass.  In  1834,  a  warrant  under  the  sign- 
manual  of  the  crown  was  directed  to  the  judges  of  the  Common  Pleas,  commanding 
them  to  open  that  court  to  the  bar  at  large,  on  the  ground  that  it  would  tend  to 
the  general  despatch  of  business.  This  order  was  received,  and  the  court  acted 
acoorciingly.  But  in  1839  the  matter  was  brought  before  the  court  by  the  Serjeants, 
when  it  was  decided  that  the  order  was  illegal,  Tindal,  C.  J.,  declaring  that  "from  time 
immemorial  the  Serjeants  have  enjoyed  the  exclusive  privilege  of  practising,  pleading, 
and  audience  in  the  court  of  Common  Pleas.  Immemorial  enjoyment  is  the  most  solid 
of  all  titles  ;  and  we  think  the  warrant  of  the  crown  can  no  more  deprive  the  serjeant, 
who  holds  an  immemorial  office,  of  the  benefits  and  privileges  which  belong  to  it,  than 
it  could  alter  the  administration  of  the  law  within  the  court  itself."  10  Bingh.  571.  6 
Bingh.  N.  C.  187,  232,  235.  However,  the  statute  9  &  10  Vict.  c.  54  has  since  ex- 
tended to  idl  barristers  the  privileges  of  Serjeants  in  the  court  of  Common  Pleas. — 
Sharswood. 

*  Hence  none  of  the  king's  counsel  can  publicly  plead  in  court  for  a  prisoner,  or  a  de- 
fendant in  a  criminal  prosecution,  without  a  license, — which  is  never  refused,  but  an  ez« 
pense  of  about  nine  pounds  must  be  incurred  in  obtaining  it. — Chittt. 
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ter  a#  the  crown  thinkii  pn>p(»r  to  honoar  with  that  mark  of  dbtitirikm : 
wherrhy  thoy  mre  entitled  to  nurh  mnk  and  pnsaudieuee^d)  an  are  a««i|n>^  tti 
their  rtfi|KH*tive  |Mitentii;  »iinH*tim€Hi  next  aAer  the  kind's  attorney -Kitierml,  b«t 
ttaually  next  alter  hin  majeitty'fi  rounm*!  then  heing.  The^e  ia«  well  a«  the  c|ue€fii*» 
attorney  and  iM»lic*itor^neral  .(/>)  rank  promitcuoualy  with  the  kind's  coanael, 
mod  to|(ether  with  them  nit  within  the  har  of  the  respective  court*;  Imt  receiTe 
no  aalariefli,  and  are  not  nworn.  and  thercft>rD  are  at  liberty  to  be  retained 
in  cauiH*fi  a^ainitt  the  c*n>wn.  And  all  otiier  nerjeantu  and  Immntem  imliacrv 
minately  (except  in  the  court  of  common  pleaa,  where  only  fierjeantji  art 
admitteii)**  may  take  uiM>n  them  the  protection  and  defence  of  any  nuiionh 
whether  plainttfT  or  defendant ;  who  are  tliereforo  calle<i  their  Htents,  like  the 
dopendantu  ufMin  the  anticnt  It4»man  oratora.  Thone  indeed  practined  aratu,  for 
honour  merely,  or  at  m<Mit  for  the  iiake  of  f^ainin^  influence :  and  no  likewiM*  it 
ia  entahlifihi^d  with  uii,((*;  tliat  a  counnel  can  maintain  no  ai-tion  for  bin  feea; 
which  are  f^ven.  not  as  locatw  rrl  ctfmductw,  but  aa  futdJam  hijmoranMm  ;  not  an 
a  talari'  <»r  hire,  but  aa  a  mere  f^ratuity,  which  a  counM.*llor  cannot  demand 
without  doin^  wnniK  to  bin  n*putation  :(<//'  aa  i»  alno  laid  down  with  reheard  to 
advocati^  in  the  civil  Imw^fi  wh<N»e  kamarahum  wan  dinn'ted  by  a  decree  of  the 
^291  *^^*^^  ^^*^  ^^  exceed  in  any  (*aae  ten  thoimand  »efitcn*cii,  *or  about  Kli 
•'     of   Kn|(liiih    mom*y.(/;"     And,  in  order  to  encourage  due  freedom  of 


Hi  A#»mIw  vi  Um  ct«il  !•« 

la  aw»  cBvrto  •#  *%eh0>imt.  tvo  •#  Um 

X  TW  kiMv't  iTliat  MM^MMl,  or  Um  cIAmI  ii  mg  UM     pUtm  la  vlurli  U^j  mi,,  hm9m 

t»f|aMUs  <•,  r«M.  til.  I#«  t.  «.  7 

a  TW  ktmf  U^^^mU  ^mrO.  f.  I«*vta.  m«C  a.     1 IX  Ba 

II  TW  kll^r*  «>«arlfc«>^^«r«»l  •  (»*  Ff  11.1^1 

a  TW  kirn*  •Hamate.  (/; Tat.  Amm.  L  11. 

1  TW  kMM't  fiwiawl.   «u4  Um 


*  Br  tbr  kinir'*  mjin(Ut«*.  I4th  I>i<c.  iHll.  %h^  king'*  attom«»y  And  aolirttor-feneral 
now  t(i  hav<*  *  I'Iain*  *nd  •u<ltrnr«»  lirfitr^  tbe  kinir'i  prrmivn'  M*ri<»ant. — <*Mfrrr. 

''TbAi  I*,  in  ti«nk  ;  for  M  trtJil*  ml  nt*i  pnu«  in  Cammon  ri<*aa  a  b«rrt«t<*r  wbo  i*  not  a 
MTifsnl  mny  ••rt»n  Itnul  a  chum*. — I'mittt. 

"  (*|Min  tilt*  ««fii<*  |»nnripl«*  m  i»by«i«njin  cAnnol  maintain  An  artion  fur  hi*  ff*«*«.  4  Term 
Bep.  317.  It  h»«  •!•<>  lMN*n  ht*lfl  tiiat  no  artion  li#«  to  rrrtyt^r  (lack  •  f<*«<  ^:r«*n  to  m  \mt* 
ri»ter  to  arKur  m  cmu»**  whioh  h<*  dtcl  not  Att^rnd.  rt<«kr'«  R.  1*^2.  KonnrrU  it  mmm  cnci- 
•idf*n^l  iliAt  if  m  coutiM*!  diM*loat*<i  hi«  rlt«*nt'ii  cmm»  or  n«*icl<«rtrd  to  Att«>nd  to  tt^  ba*  mm 
Uftltlr  to  \m*  autMi.  S«<«*  Vtn.  A^H*.  Artion«  of  AMumfMit.  I*.  Ikit  in  morv>  modem  timet 
U  ha*  lir«*n  (^HiAidfrvMl  th^it  no  auob  *<  tion  i«  •tiAtajnaM^'.     I*«*«k«*'»  K.  %. 

Chi  th<*  oihf*r  ItAnd.  M*ff;)f<ttntii  aii«l  littirtMeni  mtr  enlitU<«l  t«>  r«*nain  priirilf*ir««.  fjteh  is 
an  r^iuirr* ;  and  ht«  rhlrat  a«>n  M  *|U«ltfiiH|  lo  kill  ^ame.  1  T.  K.  44.  Tb4*T  ar**  ^tilitkRd 
whrii  Mur*!  iM-|4irsii^ly  to  brnv^  lb«»  Tt*riu«*  Ui«l  in  anv  *rtion  A|rAin*t  tb<*m  in  MHi<ll««es« 
(1  Hira.  61o. t  and  ar«*  pnril«»^f^l  frvmi  arreal  and  from  li^mK  taken  in  rxrcutHto  «bilH 
Ihev  arr  on  thrtr  |*ro|*rr  cinniit  and  wben  they  are  aitcndinK  tb*«  Mttmj(«  at  Ntai  Tntaa. 
1  lim.  HU.«V;ii;-4-«iiTT. 

"Tb^  <-inrum«tan<'<«  wbirb  W  to  thi«  deerae,  aa  re<v*rd«^  by  Taritu*.  cWrrre  to  be 
■ietition«*t|.  Samiu«.  a  Koman  kniirbt  of  diaimetton.  having  mrrn  Huiliu*  a  fr^  of  three 
UKNiaand  iruineaA  to  undertake  bi«  d«*frnee.  and  ftndinK  tbat  br  wa«  l)rtni«rd  by  bi»  md^ 
voeale,  /Vm»  m  di««Mi  f^tu  iM-^t^wi.  In  ronaMiui^nre  of  Ibia.  tbe  •«*riate  tn»t»ted  upon  e»- 
§Ofring  the  Cinrian  Uw.  fwd  otwf^r  mmbifm»mA^  na^fms  §1  tmusmm  «ru%JaM  /iM^«ia»  dmtmmt 
aieuHMi. 

Tarttit*  then  recilea  the  ar^menf*  of  tbnae  wbo  tpnke  a^ajn*t  tbe  payment  of  feea 
and  of  tboiie  wbo  Mipt'ortrtl  ibe  pra<*tir>r.  and  cMmrlud«-«  with  t«*UtnK  ua  tbat  tlamjiwi 
CbMar.  think tng  thai  there  wa«  morv<  r«*aM»n.  tbougb  leva  bl>rraJity.  in  the  ariniment*  oi 
the  latter.  tMptfmdu  pMirttmtu  /»i4^«/  rnHMium,  usfm^  md  dttmm  •rj^Wrfat  i^ttm  tyrtsm  rrp^tttt 
timrrfnhir,      \  Ann.  lib.  l|.  r,  5. 

But.  k4<«idea  tbe  aiH^»taitce  of  MU'b  immense  fee*,  the  fieril<ly  of  advoeate*  hail 
aeottim«*n  tnUBr.  fur  Taritu«  intnwlu(«<«  the  mbjert  by  olia«*n-in|E.  iwr  ^M^ftp^aB  pmM^ 
mfrru  tarn  tm^U  /*»•#  f^am  «l/f%«^t'•^^m  f^*hhm.  To  tbe  b«>n<Hjr  '»f  <Hir  oiHirt«.  ibe  n«mi^ 
tioci  of  judir***  and  tbe  trea4*bery  «>f  rrmn«e|  are  rrttnea  unbeanl  of  in  tbia  r«>untry. 
Q^mt  fmm  ratj%a  r%tj^  t   i^m^  «ef«Nr  %m,jAnttk  fnaitti,  aeyvM  ptr/nm^  p4fni^  a«y«itf  mdmlurm% 

iV.  pro  CaMBMia.— Caaivnaa. 
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speech  in  the  lawful  defence  of  their  clients,  and  at  the  same  time  to  give  a 
dieck  to  the  unseemly  licentiousness  of  prostitate  and  illiberal  men,  (a  few  of 
whom  may  sometimes  insinuate  themselves  even  into  the  most  honourable  pro- 
fessions,) it  hath  been  holden  that  a  counsel  is  not  answerable  for  any  matter 
by  him  spoken  relative  to  the  cause  in  hand  and  suggested  in  his  cliont*s  instruc- 
tions, altnough  it  should  reflect  upon  the  reputation  of  another,  and  even  prove 
absolutely  groundless :  but  if  he  mentions  an  untruth  of  his  own  invention,  or 
even  upon  instructions,  if  it  be  impertinent  to  the  cause  in  hand,  he  is  then 
Uable  to  an  action  from  the  party  injured.(jQf)^  And  counsel  guilty  of  deceit  or 
collusion  are  punishable  by  the  statute  Westm.  1,  3  Edw.  I.  c.  28,  with  impri- 
sonment for  a  year  and  a  day,  and  perpetual  silence  in  the  courts ;  a  punishment 
still  sometimes  inflicted  for  gross  misdemeanours  in  practice.(A) 


CHAPTEB  IV. 
OF  THE  PUBLIC  COURTS  OF  COMMON  LAW  AND  EQUITY. 

We  are  next  to  consider  the  several  species  and  distinctions  of  courts  of 
justice  which  are  acknowledged  and  used  in  this  kingdom.  And  these  are, 
either  such  as  are  of  public  and  general  jurisdiction  throughout  the  whole  realm, 
or  such  as  are  only  of  a  private  and  special  jurisdiction  in  some  particular  parts 
of  it.  Of  the  former  there  are  four  sorts :  the  universally  established  courts  of 
common  law  and  equity;  the  ecclesiastical  courts;  the  courts  military;  and 
courts  maritime.  And,  first,  of  such  public  courts  as  are  courts  of  common  law 
and  equity. 

The  policy  of  our  antient  constitution,  as  regulated  and  established  by  the 
great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  constituting  as 
many  courts  of  judicature  as  there  are  manors  and  townships  in  the  kingdom, 
wherein  injuries  were  redressed  in  an  easy  and  expeditious  manner  by  the 
suflrage  of  neighbours  and  friends.  These  little  courts,  however,  communicated 
with  othere  of  a  larger  jurisdiction,  and  those  with  others  of  a  still  greater 
power ;  ascending  gradually  from  the  lowest  to  the  supreme  courts,  which  were 
respectively  constituted  to  correct  the  errors  of  the  inferior  ones,  and  to  detei- 
mine  such  causes  as  by  reason  of  their  weight  and  difficulty  demanded  a  moro 
solemn  discussion.  *The  course  of  justice  flowing  in  large  streams  from  p^oi 
the  king,  as  the  fountain,  to  his  superior  courts  of  record ;  and  being  ^ 
then  subdivided  into  smaller  channels,  till  the  whole  and  every  part  of  tho 
kingdom  were  plentifully  watered  and  refreshed.  An  institution  that  seems 
highly  agreeable  to  the  dictates  of  natural  reason,  as  well  as  of  moi*e  enlightened 
policy ;  being  equally  similar  to  that  which  prevailed  in  Mexico  and  Peru  before 
they  were  discovered  by  the  Spaniards,  and  to  that  which  was  established  in 

(#)  Cro.  Jac  00.  (»)  Sir  T.  Raym.  S7ft. 

In  New  Jersey,  an  advocate's  fees  are  not  recoverable  at  law.    Shaver  vs.  Norris,  Pen- 
ning, 63.    Seeley  vs.  Crane,  3  Green,  35.     Van  Alter  vs.  McKinney's  Exrs.,  1  Harrison, 
236.    However,  the  general  current  of  decisions  in  the  United  States  is  in  favour  of  the 
right  of  counsel  to  recover  by  a  suit  at  law  a  reasonable  oompensation  for  their  services, 
whether  in  court  or  out  of  court.    Stevens  vs.  Adams,  23  vVendeli,  .57,  S.  C.  26.     Ibid. 
•451.    Newman  vs.  Washington,  Martin  &  Yerger,  79.   Stevens  vs.  Monges,  1  Harrington, 
127.    Bayard  vs.  McLane,  3  Harrington,  217.     Duncan  vs.  Beisthaupt,  1  McCord,  149. 
Downing  vs.  Major,  2  Dana,  228.     Christy  vs.  Douglass,  Wright's  Ch.  Rep.  485.   Webbt«. 
Hepp,  14  Missouri,  354.     Vilas  vs.  Downer,  21  Vermont,  419.     Lecatt  vs.  Sailer,  3  Porter, 
115.    Gray  vs.  Brackenridge,  2  Penna.  Rep,  181.     Foster  vs.  Jack,  4  Watts,  33.     It  may 
Iw  questioned  whether  the  real  interests  of  the  profession  have  been  promoted  by  the 
change. — Sh  ars  wood. 

''See  the  late  important  case  establishing  the  correctness  of  this  position.    Holt,  C. 
K.  P.  621.    1  B.  A  A.  232.    1  Saund.  Rep.  130.— CHirrr. 
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the  JrwUh  rppnblic  by  Mihwhi.  In  M<>xk*o  each  town  and  prorincr  bad  tta 
propter  ju«i|^,  wbo  beard  and  dtH^idtnl  raanen,  excerpt  wben  tbe  |>otnt  in  liti|catlon 
waa  too  intrtrato  for  tboir  dotrmiination ;  and  tbcn  it  wan  mnittcd  to  tba 
aoprpme  court  of  tbe  fmpin%  entobliKbcHl  in  tb<*  rapital,  and  ronf>i}»tin^  of  ttftirf 
wifi^ctkia)  Pom,  ace<»nling  to  (larfibuwo  de  Vt*^,  (an  bii«t(»nan  dt*«cmd4Nl 
m>in  tbe  antiont  Incan  of  that  r<»untry.)  wan  diridtHj  into  umall  dintrirtu  roo- 
taintn^  (rm  faniilit^fi  earh,  all  ivt^ifitrriMj  and  und«*r  one  ina^f*tnit(*,  wbo  bad 
astbonty  to  diH-ido  little*  difTon-iMfx  and  punif»h  |K»tty  rrinuii.  Five  of  tbrta 
OOmpofHsl  a  higher  rlai«i«,  ot  /i/tu  fnmilien;  and  two  of  the^^  Um  com|wiMpd 
another,  called  a  hundml.  Tt-n  hundre<lii  r<»ni«titQted  tbe  largeytt  divijiir»n.  rt>o- 
•lating  id'  a  tko%tMimi  faniiii**?*;  an«i  each  di%*t«kion  bad  it^  m*panite  jud^  or 
matfiMtrute.  with  a  pn>|ier  decree  of  nabordi nation  ^h)  In  like  manner,  we  read 
of  j|t^fK**».  that,  finding  the  fM»h»  adniinii»tnition  ot  jtif^ticM^  t<H)  heavy  \'nr  him.  hm 
'^cb«>M*  able  men  out  ol  nil  Nni«*l.  nueh  a^  f«*ar«Nj  (hmI,  men  of  truth,  hating 
OOVetouHne«wi :  and  made  thom  heudft  over  the  |M*oph*.  rul«*ni  of  thouMjind*.  rulers 
of  bun<ir«Nlji,  rulem  %t\  tiWwn,  and  nilem  of  trii» ;  ainl  th«'y  judged  the  i»tH>plr  at 
all  ai*aiM)n«i :  the  hanl  raurM*fi  they  bn»ugbt  unto  M<mi*fi;  but  ever}*  ^mall  matter 
they  jutlginl  theniM^lvefi  "(iM  Thein*  interior  e*>urtw»  at  leant  the  name  and  form 
of  them,  ntill  continue  in  our  legul  constitution  ;  but  aj«  the  riU|K-ri««r  c*ourt^  of 
reconl  have  in  practit^*  obtaini**!  a  concurn*nt  f»nginal  jun<i«liction  with  tln^n^; 
and  an  there  in,  lit*i«idt*M,  a  |*oW(*r  <if  removing  plaintn  or  action<i  thitbi-r  from  all 
tll«  inferior  junmiictJon<i ;  u|M>n  them*  account^  ^amongfil  othepij  it  baj»  bapprned 
^^1  that  *lh(*<H*  |K*tty  tribunals  have  fallen  into  dt^av,  and  alm<M»t  into  obU- 
-■  vion;  whether  for  the  U'tter  or  the  worm*,  may  be  matter  t>f  jM>me  afirt^a- 
laiioD,  when  we  conf»i*b*r  on  the  one  hand  the  in*  ream*  of  ex[K*niH*  and  deUv.  and 
on  tbe  other  the  more  able  and  im[mrtial  decii^ion,  that  f«»llow  fri>m  thin  cliang* 
of  juniMiiction. 

The  onler  I  nhall  ol>M»r%*e  in  «lim'oun»ing  on  the^K*  M*veral  court«i,  (H>nMitat«d 
for  tbe  r%*<lreiM  <»f  vwd  injurie<«.  •  t^ir  with  th<»m*  ol  a  juri<Mlirtion  men*ly  mmtmal 
I  ahall  not  at  pn*m*nt  ctmeern  myself.;  will  Ih*  by  U^ginning  with  tbe  b»we«t, 
and  tbont*  wbone  juniidiction.  tb<»ugh  public  and  g%*nerally  dif»|ierMil  tbrouicLcHit 
tha  kingibim,  in  yet  (with  regard  to  eaih  |»articular  c«mrt »  contiuiNl  to  very 
narniw  limits;  and  m>  aMvntling  gradually  to  ilnme  of  tbe  mo^t  extennive  and 
tnuiMvndent  |)ower 

I.  The  h>Wi*i»t,  and  at  the  fMime  time  the  mcmt  expt*ditiou«.  c«mrt  f»f  juMica 
known  t4»  tbe  law  of  Knghind,  in  the  etiurt  of  pirpomirr,  ^'unli  ttedm  pmlrrnzaU  ; 
aocalltMl  fnmi  the  du«»ly  feet  of  the  f>uitoni ;  or.  ac(*i*rding  to  Sir  rUlwanl  i  oke.(/) 
b«cauM*  jttjitict*  in  ther%»  done  tt«  i«|K*t*<lily  an  du^t  «'an  tall  from  the  foot ;  apuo 
Uir  name  principle  that  ju«ti<*e  among  tbe  Jewn  wan  admini»»terc«l  in  tb«  tfala 
of  tbe  city.*  <  I  that  the  pnM<n*dtng'«  might  be  tbe  more  f»|HH*dy  an  well  a*  public 
Bat  tbe  etym<»log%*  given  um  by  a  learned  m<Mb*ni  writer^/)  in  much  more  inK»- 
nlouA  and  Mitidfactor)' ;  it  U'lng  derive^l.  acci»nling  to  bim,  trom  pitd  puUrtamx^ 
(a  pedler.  in  old  Fren<*b. ;  and  thert'forv  signifying  the  c«>urt  of  »ucb  p<^ttj 
cbapmen  an  nMM»rt  to  fain«  <ir  markets  It  in  a  c«*urt  of  ret  onl.  incident  to  errrj 
ikir  and  market,  of  which  the  ntewanl  of  him  who  ovinn  or  ban  the  t4»ll  of  tb« 
market  in  the  ju<lge  :  anil  it»  junmlirtion  extend*  to  administer  jnMii^e  ti*r  all  c^*m- 
merrial  iniurien  done  in  that  %'ery  lair  or  market,  and  not  in  any  prin^eding  oite. 
So  that  the  injor)'  munt  l»«  done,  i^»niplain«*d  of,  beard,  and  determine*!  mitbta 
Uie  fx>m|>aiia  of  one  and  tbe  name  day,  unle«ii  the  fair  t*fmtinue«  longrr.  Tba 
^mm-y  ciHirt  bath  eogniaance  of  *all  mattera  of  eontrac^  tliat  can  iMHuiibly  ari«a 
J  within  tbe  pre<*inct  of  that  fair  or  market ;  and  the  plaintin  mant  make 
oalk  that  tb«  raum^  «>f  action  an>ne  there  (^)  Frrmi  thin  <»<iurt  a  writ  of  em>r 
liaa,  in  tbe  naturt»  of  an  ap|M*al.  to  the  c^mrtn  at  We«tmin<^ter ;« A  >  %ihicb  an*  ik«w 
ako  bound  by  tbe  ntatute  11*  <fl«*o  III.  e.  70  to  i<kAue  writn  of  exet^ution.  in  aid 
of  tta  prMH*na  aAer  judgment,  when*  tbe  perw>n  or  elfectn  of  tbe  defendant  ar» 
within  tha  limita  of  thin  inferior  juriauiction  ;  which  may  poaaibly 
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the  reviyal  of  the  practice  and  proceedings  in  these  courts,  which  are  now  in  a 
manner  forgotten.  The  reason  of  their  original  institation  seems  to  have  been 
to  do  justice  expeditiously  among  the  variety  of  persons  that  resort  from  dis* 
tant  places  to  a  fair  or  market ;  since  it  is  probable  that  no  other  inferior  court 
mieht  be  able  to  serve  its  process,  or  execute  its  judgments,  on  both,  or  perhaps 
either,  of  the  parties ;  and  therefore,  unless  this  court  had  been  erected,  the 
complainant  must  necessarily  have  resorted,  even  in  the  first  instance,  to  some 
acnerior  judicature. 

II.  The  court-baron  is  a  court  incident  to  every  manor  in  the  kingdom,  to  be 
kolden  by  the  steward  within  the  said  manor.  This  court-baron  is  of  two 
natures  :(t)  the  one  is  a  customary  court,  of  which  we  formerly  spoke,^^)  apper- 
taining entirely  to  the  copyholders,  in  which  their  estates  are  transrerred  by 
Borrender  and  admittance,  and  other  matters  transacted  relative  to  their  tenures 
only.  The  other,  of  which  we  now  speak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were  sometimes 
antiently  called  :^  for  that  it  is  held  before  the  freeholders  who  owe  suit  and 
service  to  the  manor,  the  steward  being  rather  the  re^strar  than  the  judge. 
These  courts,  though  in  their  nature  distinct,  are  frequently  confounded  together. 
The  court  we  are  now  considering,  viz.,  the  freeholders*  court,  was  composed 
of  the  lord's  tenants,  who  were  the  pares  of  each  other,  and  were  bound  by 
their  feodal  tenure  to  assist  their  lord  in  the  dispensation  of  domestic  justice. 
This  was  formerly  held  every  three  weeks ;  and  its  most  important  business  is 
to  determine,  by  writ  of  right,  all  controversies  relating  to  the  right  of  lands 
within  the  manor.'  It  may  also  hold  plea  of  any  personal  actions  of  debt,  tres- 
pass on  the  case,  or  the  like,  where  the  debt  or  damages  do  not  ""amount  p^o^ 
to  forty  shillings ;(/)  which  is  the  same  sum,  or  three  marks,  that  ^ 
bounded  the  jurisdiction  of  the  antient  Gothic  courts  in  their  lowest  instance, 
or  fterding-courUf  so  called  because  four  were  instituted  within  every  superior 
district  or  hundred. (w^  But  the  proceedings  on  a  writ  of  right  may  be  removed 
into  the  county-court  oy  a  precept  from  the  sheriff  called  a  tolty(ji)  "  quia  toUit 
atque  eximit  causam  e  curia  baronumJ\o)  And  the  proceedings  in  all  other 
actions  may  be  removed  into  the  superior  courts  by  the  king's  writs  of  |)on€,(|)) 
or  accedas  ad  curiam,  according  to  the  nature  of  the  suit.(5')  After  judgment 
nven,  a  writ  also  of  false  judgment(r)  lies  to  the  courts  at  Westminster  to  re- 
near  and  i*evie w  the  cause,  and  not  a  writ  of  error ;  for  this  is  not  a  court  of 
record :  and  therefore,  in  some  of  these  writs  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recorded,  recordari  facias  loquelam. 

III.  A  hundred-court  is  only  a  larger  court-baron,  bein^  held  for  all  the 
inhabitants  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors  are 
here  also  the  judges,  and  the  steward  the  registrar,  as  in  the  case  of  a  court- 
baron.  It  is  likewise  no  court  of  record;  resembling  the  former  in  all  points, 
except  that  in  point  of  territory  it  is  of  greater  jurisdiction. (5)  This  is  said  by 
Sir  Edward  Coke  to  have  been  derived  out  of  the  county-court  for  the  ease  of 
the  people,  that  they  might  have  justice  done  to  them  at  their  own  doors, 
without  any  charge  or  loss  of  time  }(t)  but  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  which  were  formerly  observed(w)  to  have 
been  introduced,  though  not  invented,  by  Alfred,  being  derived  from  the  polity 


Cb.  Utt.  58. 
r*)  Book  ii.  ch.  4,  6,  and  22. 

Finch,  248. 
»)  Stiernhook  de  jurt  Ooth.  1. 1,  c.  2. 
(•)  F.  N.  B.  3,  4.    Sm  Append.  No.  1.  {  Z 
(•)  3  Rep.  prrt 


rj>)  See  Append.  No.  I.  {  3. 

ff)  F.  N.  B.  4,  70.    Finch,  L.  444,  4^ 


♦•)  F.  N.  R  1«. 
(•)  Finch,  L.  243. 
<)  2  Inst.  71. 
«)  Book  i.  p.  110. 
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^  All  the  freeholders  of  the  king  were  called  barons ;  but  the  editor  is  not  aware  that 
it  appears  from  any  authority  that  this  word  was  ever  applied  to  those  who  held  free- 
liolds  of  a  subject.  See  an  account  of  the  ancient  barons,  ante^  1  book,  399,  n.  5.  It 
seems  to  be  the  more  obvious  explanation  of  the  court-baron  that  it  was  the  court  of  the 
bwon  or  lord  of  the  manor,  to  which  his  freeholders  owed  suit  and  service.  In  like 
nuuiner,  we  sav  the  king's  court  and  the  sheriff's  court. — Christian. 

'The  writ  of  right  having  been  abolished,  (3  &  4  W.  IV.  c.  27,  s.  36,)  this  branch  of  its 
jurisdiction  no  longer  exists. — Kerr. 
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of  tho  aiitiont  Germann.  The  rentrmi,  we  may  reni«ink>er,  were  the  firittcipttl 
iohahiUtiU  of  a  diMncl  r«>m|K>m.Hl  of  difTemit  Tillagea,  oriKinallT  id  namber  a 
•S'  1  ^*"^^''^*  ^'Ut  attorwanU  only  *ealled  l»y  that  name  ;c  r)  atid  who  prohablT 
-'  gavt*  th<$  Minu*  dt*n<»mitiation  to  the  diMrtrt  oat  of  which  tliry  were 
cboiii*ii.  (*a*fiar  ii|M*akii  fMrnitiVfly  of  the  judicial  power  exerciAed  io  tknr 
handnHj-<'«>urtJi  and  c*ourt^k>aroii.  ^  I*ntu^fffrM  rtykomum  aiq^r  pti»^trvm"  i  wbirli 
we  may  fairly  cociMruo.  the  lunU  of  huiidnnlii  and  inanorM)  **  ii/rr  $mus  jms 
dicMHi,  ntHtntrrrtiuutfu^  wiifiiftfii/.'i  ir »  And  Tac*itUfi,  who  had  examined  their 
coitiititutiim  ntill  more  attentively,  informA  tm  not  only  of  the  aothontv  i*f'  the 
lurdn,  hut  that  of  the  «Ya/rai,  the  hundredorn,  or  jur\';  who  were  taken  out  off 
Uie  c«>mtuon  freehohloni,  and  had  themiielyeA  a  share  in  the  detemiinatM« 
•*  Klfjuntur  IN  cimt'tltt*  ft  pnnnptn^  qui  jura  ftrr  pttt^ts  nntsqmf  rrddumt :  crmtrm 
#iaytf/ij(,  rj-  jdehe  cutntits,  ttiHStltum  stmui  ft  auctontaM,  ah*umt.*\T)  Thi*  handred* 
court  wan  denominat«*<l  turrtda  in  the  Ctothiccon»titation.(y)  Hut  thia  court,  aa 
oaum*ji  an*  iH|ually  liahle  to  rt^moval  fVom  hence,  aa  from  the  c^mm<»n  c<Hirt- 
bartm.  ami  hy  the  tame  wrtta,  and  may  ahM>  be  reyicwc*d  by  writ  of  taW  jod|(- 
ment.  in  therefore  fallen  into  tH|ual  diauae  mith  reic»rd  t**  the  trial  of  acticm** 

IV.  The  county •I'ourt*  i<t  a  <*«>urt  incident  to  the  juriiMliction  of  the  ftben€ 
It  is  not  a  c«iurt  of  rec^inl,  hut  may  hohl  plcan  of  debt  or  damaffi**  under  tba 
value  of  forty  iihillin^.(j»  Over  norne  of  which  canaet  tbeae  inflerkir  cxHiria 
have,  by  the  expn«Mi  wonlii  (»f  the  utatute  of  <iloucefiter,<<i)  a  jarindictioci 
totally  exclusive  of  the  kin^'n  sutH*ni>r  courta.  For  in  onlrr  to  Xte  entitled  to 
•ue  an  action  of  tn*fi|iaMi  for  iffKHlfi  before  the  kin^'n  juMiciarK.  the  plaintiiT  m 
dirvctcHJ  io  make  altitlavit  that  the  caune  of  acti<m  d<H!^  n*ally  and  if*md  fUt 
Aiuount  to  4iU. ;  which,  affidavit  i»  now  una4*i*ountably  diaused,!  6;  except  in  tiM 


i*,  'l*.«r««  #«  «««fWt«  p»f*»  tmmi,  niyw  t^tmm  •mter  mm*  *9    Hmr^krm^  I.  t.  c.  1 

(•» /Kr  #M/  «;«l<   f.  «>  r.  XL  ••>  1  iMt    »l      « T.  a  Ma     Kv.  Akv 


*T)it«  c«>iiri*-bamn  and  hutHlrr<l-<>rHirC«  haYe  lonft  bren  entirely  olMolete  aa  eoartJ  ai 
etril  jiiriMlirtiofi :  atid  iht*  vututr  *J  k  lo  Vi4*t.  c.  *i6  Ium  arrordinirU  rro|>o«rrrd  tb# 
l<»nU  of  utiy  hiiiidrtnl.  or  of  mtiy  honour,  manor,  or  lilirrty  lui«inK  ^^^^  court  in  nabt 
thrtfuif  111  which  d««*'t«  or  <i«»ni4nd«  fnay  >»••  rm>%fr«^l.  |*>  •um*nd«*r  ihr  nfUt  of  hikhlinK 
•urh  «NMirtB  to  thr>  tnmn.  *fttr  which  fturrrndtT  thr  right  of  holding  ftUib  court«  !•  to 
craiM*  wnd  dc<tt«rin:nr    -Kirr. 

•  A«  to  ih**  (iKiiifyMUMtri  m  f«*n«»nil.  •^^  i^**tn.  \hf.  i\nir\tr(^*mri;  B.  ,*!  hme.  Abr. 
C*«Kirt.  (*4Kitirv  4*ourt,  Viti.  Ahr  ^'mirt.  <*«Kinty.  7  %<»!  '».  4  ln«t.  'i*"!**.  No  arti<»fi  cmn  \m 
bfTMifhi  in  tht*  (^Hintr-4'iMjrt.  titiif^  th<*  t*«iu«<*  of  arti<»n  aroM*.  snd  th«*  drf^mdant 
within  th«*  i-«»«int%  ;  and  if  that  )>•*  not  th«»  caM*.  th«*  *ctit»n  mar  \>^  bnHi^ht  in  the 
riur  ctHirt.  *lth<Hi|;h  for  a  auni  U^mm  than  4tlf.  :  f<»r  if  no  Action  mn  li«*  bnMi^ht  tn  tba  la- 
feri4»r  jurtMiit-tion  for  m»  miiaU  a  dt*bt.  thi*  pUintilT  i*  not  th«*rrforr  t4»  lo»e  it,  IW  Lori 
Km>on.  0  T  K.  17  V  H  T  R  '2X».  1  H<«.  A  I*  7:».  I  iKml.  A  R.  3^9.  So  if  the  ctiw- 
Iract  Im*  mjMlf  on  ih^  high  •«**«,  t^  (vt  wa|tr«.  it  cannot  l^r  r«*r«>vf*r<Nl  in  th<»  count i -coart. 
1  B.  A  A.  '^*.  liut  tht<  non-rw*«id«>*nr«*  f»f  tht*  |»Uinttfr  within  thi*  juriMliction  coci«titut«« 
no  «il>jt<>fH>n  at  ci»nuii«>n  Uw  to  hi*  |>r«MNi>«<«iin|r  in  th«*  r«»unty-c«Mirt.  ( 1  lhla*t.  ^^t'2:)  tb'itialb 
in  •i>mr  liM^l  c^Hin*  (»f  rr«|ur«t.  «>f>n«titut<^l  by  fiartictiUr  fttatutr*,  lioth  pUuntiff  and  «► 
fMiiijint  niti«t  r«^idt*  within  th«*  juriMlirtion.  >«  T.  H.  *JMk  Tin*  court  haw  no  juntilictaaa 
over  tri<^t«Mu»«**  Uid  to  Um\r  lw«^i  rt»mtDittrtl  n  ft  arma,  •  |K«r  l^cii  K«*n?<»n.  J  T.  R.  1^.) 
bwaii***  tii«»  i^Hint)-«^Hjn.  not  >»*inir  •  cimrt  of  rrr^inl.  <*annot  fin««  thr  c|rfrn«Unt.  i\mk. 
Ihf.  <'«iunt\  (*  ■*«.  But  It  i«  aai*!  to  li^  othf*rwtM*  wh«>n  th«*  |*nicr>«'<lin|pi  ar<*  by  jifttrtm^ 
CVmi.  Ih|f.  «V»iinty  r  .'».  Tlir  writ  of  jii«ti«*t«*«  «|or*  not.  hoi»«*%#»r.  ••trrpt  in  thi»  in^taAca 
and  *•  r«*«i«»«  t«  th«*  animint  of  th«»  drl.t.  ••nlarp«»  th«»  •hmfT*  jnn««ltrtaoci  1  1>»t.  iM. 
Vin  Ahr  r«.urt.  t'*»unt\.  !»..  a.  'J,  |»l.  *».  An  f ntirr  dcl»t  rxrr«^linit  4f^*  canr>o|  Jn^  •fAit, 
ao  an  to  Im*  •u«<«I  for  in  Ihucimrt .  n4»r  can  tb«»  <*r««lttor  f^lM-lv  •rkn'Hvlcivifft  »att»f*rt>n« 
of  a  |«rt  •«>  •0  to  prtM-^^l  f<kr  th<»  r«^t.  *i  ln«t.  .il'i.  Talni  >VW|.  i«im.  lh#  («mBti  <* 
H.  •  Holl.  a.  il7.  \*\,  I.  JUit  wh^rv*  th«*  d«*bt  ha*  rr«tlT  \»rt*n  rrdur^ni  hy  |Mi«iiM«ta 
«n<irr  4»»*..  It  may  lir  riHXi»rr«''l  in  thu  ciiurt.     t*om    lh|r  <Vmnty  C.  I*.     ?*#♦  1  B.  A  K 


&***.  irJ4.  No  <*a|>uM  airainM  th<»  |ift^>n  can  i«Mi«*  <Kit  of  thi*  court.  ((*«»m.  Ihg  (Vi^aiy 
C.  9;i  and  th«*rrfi»rv  if  th«*  d«*f^n4lant  haa  no  Kiw»d«  th^  fiUintilTis  wiihcHit  rrtnrdy  th«ea; 
but  an  a<*ti«tn  may  at  r«>mnion  law  Im>  brmi^ht  in  th«*  •uficnor  rviurta  on  a  ju«i^tn««t  o^ 
laiBe«l  in  thr  count y-«^Mifi.  and  thu«.  ulttmatelv.  rimitMm  aitatnat  thr  petMm  mar  ba 
0bCatiie«l.    iireaowood  oo  Courta.  2^     Fmch^altL     F.  N.  tL  i^— Cairrt. 
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court  of  exchequer.*  The  statute  also  48  Eliz.  e.  6,  which  gives  the  juoges  in 
many  personal  actions,  where  the  jury  assess  less  damages  than  4Us.y  a  power 
to  certify  the  same  and  *abridge  the  plaintiff  of  his  full  costs,  was  also  p^og 
meant  to  prevent  vexation  by  litigious  plaintiffs;  who  for  purposes  of  *- 
mere  oppression  might  be  inclinable  to  institute  suits  in  the  superior  courts  for 
injuries  of  a  trifling  value.  The  county-court  may  also  hold  plea  of  many  real 
actions,  and  of  all  personal  actions  to  any  amount,  bv  virtue  of  a  special  writ 
called  a  justicies;  which  is  a  writ  empowering  the  sheriff  for  the  sake  of  de- 
spatch to  do  the  same  justice  in  his  county-court,  as  might  otherwise  be  had  at 
We8tminster.(c)  The  freeholders  of  the  county  are  the  real  judges  in  this 
court,  and  the  sheriff  is  the  ministerial  officer.  The  great  conflux  of  freeholders 
which  are  supposed  always  to  attend  at  the  county-court  (which  Spelman  calls 
forum  plebeice  jtisticice  et  theatruih  comitivce  potestatis)(d)  is  the  reason  why  all  acts 
of  parliament  at  the  end  of  every  session  were  wont  to  bo  there  published  by 
the  sheriff;  why  all  outlawries  of  absconding  offenders  are  there  proclaimed; 
and  why  all  popular  elections  which  the  freeholders  are  to  make,  as  formerly 
of  sheriffs  land  conservators  of  the  peace,  and  still  of  coroners,  verderors,  and 
knights  of  the  shire,  must  ever  be  made  in  plena  comitatu,  or  in  full  county- 
court.  By  the  statute  2  Edw.  VI.  c.  25,  no  county-court  shall  be  adjourned 
longer  than  for  one  month,  consisting  of  twenty-eight  days.  And  this  was 
also  the  antient  usage,  as  appears  from  the  laws  of  king  Edward  the  elder  ;(e) 
^prcepositus  (that  is,  the  sheriff)  ad  quartam  circiter  septimanam  frequentem  populi 
emdonem  celebrato:  cuiquejus  dicito;  litesque  singulas  dirimito,**  In  those  times 
the  county-court  was  a  court  of  great  dignity  and  splendour,  the  bishop  and 
the  ealdorman,  (or  earl,)  with  the  principal  men  of  the  shire,  sitting  therein  to 
administer  justice  both  in  lav  and  ecclesiastical  causes.r/)  But  its  dignity  was 
much  impaired  when  the  oishop  was  prohibited  ana  the  earl  neglected  to 
attend  it.  And,  in  modern  times,  as  pix)ceedings  are  removable  from  hence 
into  the  king's  superior  courts,  by  writ  of  pone  or  recordari,{g)  in  the  same 
manner  as  from  *  hundred-courts  and  courts-baron;  and  as  the  same  r^oi 
writ  of  false  judgment  may  be  had,  in  nature  of  a  writ  of  error;  this  ■• 
has  occasioned  the  same  disuse  of  bringing  actions  therein.* 

(•)  Finch,  318.    F.  N.  B.  152.  (^)  LL.  Ridgan\  c.  5. 

(«)  GUm.  V.  camiiatui.  19)  ¥,  N.  B.  70.    Finch,  445. 

(•)  C.  11. 

^  And  in  any  of  the  superior  courts,  when  the  debt  sued  for  appears  on  the  face  of  the 
declaration,  (3  Burr.  1592,)  or  is  admitted  by  the  plaintiff  or  his  attorney,  (2  Bla.  Rep. 
754,)  or  proved  by  an  affidavit  of  the  defendant,  (4  T.  R.  495.  5  id.  64.  Tidd.  Prac.  8 
•d.  5d5,)  to  be  under  40*.,  and  the  plaintiff  may  recover  it  in  an  inferior  jurisdiction,  they 
will  stay  the  proceedings,  it  being  below  their  dignity  to  proceed  in  such  action.  But  the 
plaintiff  may  by  affidavit  show  that  the  debt  exceeds  40*.,  or  that  the  defendant  resided 
out  of  the  jurisdiction,  which  will  retain  the  cause  in  the  superior  court.  6  T.  R.  175. 
8  T.  R.  235.     1  B.  A  P.  75.     1  Dowl.  &  R.  359.— Chittv. 

•The  new  county-courts,  so  called  in  contradistinction  to  the  county-courts  before 
mentioned,  were  established  by  the  statute  9  &  10  Vict.  c.  95.  They  at  first  possessed 
jurisdiction  only  for  the  recovery  of  debts,  damages,  and  demands,  legacies  and  balances 
of  partnership  accounts,  where  the  sum  sued  for  did  not  exceed  20/.  They  were  also 
charged  with  the  power  of  giving  a  landlord  possession  of  premises  where  the  tenant's 
term  liad  determined  or  he  had  received  proper  notice  to  quit,  in  cases  in  which  the 
rent  did  not  exceed  50/.  annually  and  no  fine  had  to  be  paid.  By  the  statute  13  &  14 
Vict.  c.  61,  their  jurisdiction  was  extended  to  actions  where  the  amount  sued  for  did  not 
exceed  50/.,  and,  if  the  litigants  consented  in  writing,  to  actions  for  any  amount  what- 
ever. By  this  statute  an  appeal  was  also  given  against  the  decision  of  the  judge  on 
matter  of  law,  but  only  in  actions  for  sums  above  20/.  No  appeal  lies  from  his  decision 
in  matters  of  fact.  The  other  statutes  relating  to  this  branch  of  the  jurisdiction  of  these 
courts  are  the  12  &  13  Vict.  c.  101,  and  15  &  16  Vict.  c.  54.  They  have  no  jurisdiction, 
it  may  be  observed,  unless  the  parties  expressly  consent  in  writing  to  that  effect,  in 
•ctions  in  which  the  title  to  corporeal  or  incorporeal  hereditaments,  or  to  any  toll  or 
franchise,  or  in  which  the  validity  of  any  devise  or  bequest  under  a  will  or  settlement, 
may  come  in  question.  Actions  brought  for  a  malicious  prosecution,  for  libel  or  slander, 
criminal  conversation,  or  seduction,  or  breach  of  promise  of  marriage,  are  expressly  ex- 
daded. 
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TbcM  aro  the  MTerml  upec^ieii  of  common-Uiw  coortii,  which,  thovKb  di^ 
perMHi  univormUly  ihruu^houl  iliv  ruAlin,  an*  ncvi*rthvlefk«  of  a  partial  junMiM> 
lion,  and  (*<>iitiiitHl  to  iMirtu-ular  diKlrictii,  yet  ct>mmuiiicatuii(  with,  aod,  aa  il 
wan»,  inomU^m  til*,  tlic  iiU|Hnor  c^iurt«  of  a  more  cxtviHiiMl  atiJ  gviK*ral  iiatart^ 
which  arv  calculatcni  lor  ihe  ad uiiu intra tiou  of  rvdrran,  nut  iu  any  ont*  lordahipii 
handrud,  or  county  only,  but  throughout  th«  whole  kingdom  at  large.  Of 
which  iMjrt  in, 

V.  The  c«>urt  of  roaunoa  pUas,  or,  an  it  i«  frequently  termed  in  law,  the  co«ft 
of  cvmrntm  benck. 

By  the  antient  Snxon  conntitution,  there  waa  only  one  auperior  court  of 
joatice  in  the  kingdom;  ittid  that  c^urt  had  i^gnixanee  both  of  civil  aftd 
qnritual  caujM*fi :  via.«  the  tn/rmu-yraM^/i!,  or  gtHieral  council,  which  ajiftemhlad 
annually  or  otlener,  wlieri*ver  the  king  kept  hi^  Christmaa.  Kaater,  or  Whitaan- 
tide,  an  well  to  do  private  justice  a*  to  c*oniailt  u|*on  public  lioMneaa.  At  tha 
Oonqui*iit  the  d'cleniajiticad  juriMiicti«in  w«*  diverted  into  atiotlier  channel;  and 
the  Couquerur,  fearing  danger  tn>ni  thetn*  annual  |iarl laments,  contrived  alao  to 
•eparate  their  mininterial  power,  aa  judgeit,  fn>m  their  deliberative,  aa  coon- 
aellori  to  the  crown,  lie  ther%*l'ore  CALabliidied  a  c*on»tant  court  in  hia  own  h«lly 
Ihence  called  by  Hrai*ton,(A;  and  other  antient  authom,  aula  mjta^  or  aula  nrns, 
Thia  court  waa  coni|ioiii«d  of  the  king'*  great  oAii^n  of  i»Uite  resident  in  Bia 
pnlace,  and  usually  attendant  on  hm  |H*nM>n  ;  nurh  aa  the  lord  high  conMabia 
and  lord  mar^sachal,  who  chiefly  presided  in  mat  tern  of  honour  and  of  arma; 
determining  acx'onling  t4i  the  law  mililarv*  and  the  law  of  nations.  Beaid4*»  thcaci, 
there  were  the  lord  high  steward,  and  lord  great  cliamlH*rlaiii ;  the  steward  oi 
^ma-t  the  household;  the  lord  cliancellor.  whom)  |ieculiar  *  business  it  waa  to 
-'  ket*p  the  king's  seid,  and  examine  all  sui  h  writs,  grants,  and  letters  aa 
were  to  nass  under  that  authority ;  and  the  lord  high  treasurer,  who  waa  tha 
princi|ial  adviser  in  all  matters  relating  to  tlie  revenue.  These  high  «iAoera 
were  assisted  by  i*ertain  fn'mons  learned  in  the  laws,  who  were  called  tha 
king's  iusticiam  or  jusli(*i*s,  and  by  tlie  gn*ater  barons  of  parliament,  all  of 
whom  had  a  seat  in  the  aula  rtyui,  and  formini  a  kind  of  court  of  appeal  or 
rather  of  a<ivire.  in  matters  of  great  moment  and  difficulty.  All  these  in  thetr 
•eveml  deiiartments  transuctinl  all  secular  buf^iiieMii  both  criminal  and  civil,  and 
likewi«H«  the  matters  (»f  the  n*venue :  and  over  all  presided  one  stMH-ial 
trate,  calliHl  the  chief  juf»titiar.  or  cayUaits  juAtmanu*  ttftius  Angiitt;  who 
alao  the  nrincitial  minister  of  state,  the  s4*cond  man  in  the  kingdom,  and  by 
▼irtue  of  his  office  guanlian  of  the  realm  in  the  king's  akMi4*nce.  Ami  this  oflktir 
it  waa  who  princijially  detemiiniMl  all  the  vast  variety  of  causes  that  arose  in 
thia  extenMve  jurisdiction,  and  from  the  plenitude  of  Iiis  fiower  grew  at  length 
both  obnoxious  to  the  people,  and  dangen>us  to  the  gi>veniment  which  em- 
|ilove<i  him.(i) 

This  gn^at  univenial  c«»urt  Unng  bound  to  follow  the  king's  household  in  aO 
hia  progr%*Mm*s  and  ex|K*<litions,  tlie  trial  of  (^minion  cau»H*s  tberiMn  was  foand 
ytry  bunlenmime  to  tlie  subjt*ct.  Wherefore  kin);  John,  who  dn*a«le«i  also  the 
power  of  the  justiciar,  wry  n*adily  (^>nst*nt4'<i  t4»  that  article  which  n^iw  forma 
the  eleventh  diapter  of  wutgtui  mrfa,  and  ena4*ts,  **  that  etpmmumia  pianta 

(•i  IL  a,  fr   1.  r   7  .«    pi^^liR  aham  ZU.  ttX.  m     Oflk  UhI  C   t  tmirmi  i; 


The  judirrs  mu*C  Im*  l«sfTt*t<*rs  of  M*ven  x«*«r**  standina*  Th<*  jud^  derides  ail 
lions  s»  «i«*U  of  Cart  s»  of  Uw.  uiil«*Mi  anr  or  olhrr  i»f  tlii*  |«rtJ«^  t«>  the  mrtttm  has  c|#> 
BuytdiHl  s  JU17  for  tli«*  triAl  of  tiMitrr*  of  fsrt, — trhirh  tn  srtums  for  sum*  shov«  y  May 
he  oltlstnrd  ss  of  ri|tbt.  snd  o»ii»i«i»  of  fivr  jururv  »uiiimcHi4'd  from  the  distrn^  whcte 
the  ctHirl  I*  holdeii. 

Tl***  i^mrt  %m  s  cxHirt  of  r<^ror«I.  It  t*  held  €mr^  a  month.  And.  to  enroarsae  partita 
1(0  rr-«»rt  to  till*  tnkiiinsl.  tbr  pbuntiff  in  the  Miiierior  courts  'in  ftuit«  in  wbich  th«7  have 
eonrurn'iit  jur%Mliction >  d*****  not  riN-fi^rr  hiw  €%iatm  in  srtions  of  contrset  wbers  )»•  ree^ 
vers  no  itHfrt*  than  *2^*i .  snd  in  s«*tton«  of  tort  «h«*rr  h««  r«**^>veri  no  more  than  o/^  ws- 
less  the*  jUil|C«*  of  thr  Mi|<«»ru»r  i^Hirt  wImi  tri««  the  rau«e  rrrtific«  for  cutis,  or  il  apprars 
lo  lh<*  ('«Mirt  that  there  ass  sufficirnt  reason  fi>r  bringing  the  actum  ta  the 
wmrl.— >TiaA»T. 
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sequantur  curiam  regiSy  sed  teneantur  in  aliquo  loco  certo"  This  certain  place  was 
established  in  Westminster  hall,  the  place  where  the  auin  regis  originally  sat, 
when  the  king  resided  in  that  city;  and  there  it  hath  ever  since  continued. 
And  the  court  being  thus  rendered  tixed  and  stationary,  the  judges  became  so 
too,  and  a  chief  with  other  justices  of  the  common  pleas  was  thereupon  ap- 
pointed ;  with  jurisdiction  to  hear  and  determine  all  pleas  of  land,  and  injui'ies 
merely  civil,  between  subject  and  subject.  Which  critical  establishment  of  this 
principal  court  of  ^common  law,  at  that  particular  juncture  and  that  par-  rn:ock 
ticular  place,  ^ave  rise  to  the  inns  of  court  in  its  neighbourhood ;  and,  ■- 
thereby  collecting  together  the  whole  body  of  the  common  lawyers,  enabled  the 
law  itself  to  withstand  the  attacks  of  the  canonists  and  civilians,  who  laboured  to 
extirpate  and  destroy  iU{j)  This  precedent  was  soon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1302  fixed  the  parliament  at 
Paris  to  abide  constantly  in  that  metropolis;  which  before  used  to  follow  the 
person  of  the  king  wherever  ho  went,  and  in  which  he  himself  used  frequently 
to  decide  the  causes  that  were  there  depending;  but  all  were  then  referred  to 
the  sole  cognizance  of  the  parliament  and  its  learned  jud^es.(^)  And  thus  also 
in  1495  the  emperor  Maximilian  I.  fixed  the  imperial  cliamber  (which  before 
always  travelled  with  the  court  and  household)  to  be  constantly  held  at  Worms, 
from  whence  it  was  afterwards  translated  to  Spires.(Z) 

The  aiUa  regia  being  thus  stripped  of  so  considerable  a  branch  of  its  jiiris- 
diction,  and  the  power  of  the  chief  justiciar  being  also  considerably  curbed  by 
many  articles  in  the  great  charter,  the  authority  of  both  began  to  decline  apace 
under  the  long  and  troublesome  reign  of  king  Henry  III.     And,  in  further  pur- 
Boance  of  this  example,  the  other  several  officers  of  the  chief  justiciar  were, 
under  Edward  the  First,  (who  new-modejled  the  whole  frame  of  our  judicial 
polity,)  subdivided  and  broken  into  distinct  courts  of  judicature.    A  court  of 
chivalry  was  erected,  over  which  the  constable  and  mareschal  presided ;  as  did 
the  steward  of  the  household  over  another,  constituted  to  regulate  the  king's 
domestic  servants.     The  high  steward,  with  the  barons  of  parliament,  formed 
an  august  tribunal  for  the  trial  of  delinquent  peers ;  and  the  barons  reserved  to 
themselves  in  parliament  the  right  of  reviewing  the  sentences  of  other  courts 
in  the  last  resort.    The  distribution  of  common  justice  between  man  and  man 
was  thrown  into  so  provident  an  order,  that  the  great  judicial  officers  were 
*made  to  form  a  check  upon  each  other:  the  court  of  chancery  issuing     ri^Ar\ 
all  original  writs  under  the  great  seal  to  the  other  courts;  the  common     »- 
pleas  being  allowed  to  determine  all  causes  between  private  subjects;  the  exche- 
quer managing  the  king's  revenue ;  and  the  court  of  king's  bench  retaining  all 
the  jurisdiction  which  was  not  cantoned  out  to  other  courts,  and  particularly 
the  superintendence  of  all  the  rest  by  way  of  appeal ;  and  the  sole  cognizance 
of  pleas  of  the  crown  or  criminal  causes.     For  pleas  or  suits  are  regularly 
divided  into  two  sorts :  pleas  of  the  crown,  which  comprehend  all  crimes  and 
misdemeanours,  wherein  the  king  (on  behalf  of  the  public^  is  the  plaintiff;  and 
common  pleas,  which  include  all  civil  actions  depending  oetween  subject  and 
Bubjeet.     The  former  of  these  were  the  proper  object  of  the  jurisdiction  of  the 
court  of  king's  bench;  the  latter  of  the  court  of  common  pleas,  which  is  a 
court  of  record,  and  is  styled  by  Sir  Edward  Coke(m)  the  lock  and  key  of  the 
common  law ;  for  herein  only  can  real  actions,  that  is,  actions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought :  and  all  other,  or 
personal,  pleas  between  man  and  man,  are  likewise  here  determined;  though 
in  most  of  tliem  the  king's  bench  has  also  a  concurrent  authority.' 
The  judges  of  this  court  are  at  present(n)  four  in  number,  one  chief  and  three 

(/)  8m  buuk  L  taitrod.  2  1.  (•»)4  Inst.  99. 

(*)  Mod.  Uii.  Hist.  xxliL  396.  (»)  King  Jame«  I.  daring  the  gre«ter  part  of  his  reigu  Rp> 

(')  IlikL  zxix.  46.  pointed  five  judges  in  the  courts  of  King's  Bench  and  Com- 

^The  jurisdiction  of  each  court  is  so  well  established  that  at  this  day  the  court  of 
&ng's  Bench  cannot  be  authorized  to  determine  a  mere  real  action,  so  neither  can 
the  court  of  Common  Pleas  to  inquire  of  felony  or  treason.  Hawk.  b.  2,  ch.  1,  s.  4. 
Bac.  Abr.  Courts,  A.    The  ELing's  Bench,  however,  tries  titles  to  land  by  the  action  of 

(i)«ctment. — Chitty. 
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Miuii^  ju«tir«Hi,  rr<»*t«Hl  hy  the  kin^*ii  letten»'|mtrnt,  who  nit  rr^ry  dar  in  lK« 
four  ttTmii  to  ht«mr  and  (lru*miinc>  all  matt4*m  of  law  arimnf^  in  ciril  raQ«r«. 
wh^thor  real,  |M*nwinal,  or  niixiMl  ami  c4mi|M>unf|<Hl  of  l>oth.  Thrfir  tt  take* 
eo|(niaan(*o  of,  an  well  ontonally  a^  u|Kin  removal  fn>m  th«  inferior  coartu  hrf«»re 
nentiom*<l.  Hut  a  writ  <»f  frror,  in  tho  nature  of  an  appeal,  lioa  tVom  thia  txmrt 
into  the  e«>urt  of  kin^'n  l»em*h.* 

^•11  *VI.  The  (Niurt  of  kin^'n  U^nch  (no  eall«*<l  UTauae  the  kin|^  ii«eH  for 
''  nieriv  to  »it  then*  in  |N*nu>n.(o)  the  ittyle  f»f  the  rf>urt  utill  beini;  <-w*r*im 
ipMo  rft^}*  14  the  f«u|>n*me  c^iurt  «>f  common  law  in  the  kin^ilom ;  r«>ri«t*tin^ 
of  a  rliii*f  juMicv  an«I  three  pui^n^  junticea,  who  are  hy  their  ofUre  the  fhi»%*er«>ii;n 
conM*r%*ator«  of  the  in^atv  and  »«u[»reme  i*on»neni  of  the  laml.  Yet,  th<»oirh  the 
kin^  hitiiM*lf  uimmI  to  nit  in  thin  «'ourt,  ami  utill  in  iittp|M»mHl  no  to  do,  he  did  m«t. 
neither  hv  law  in  ho  em|M>wen*il(  ;>)  to.  determine  any  cau^*  or  motif>ti.  hat  ly 
the  moutli  of  hifi  juil^^n,  1*9  whom  he  liath  i*ommitte«l  hin  whole  judicial  autlxir 
Ityr^'* 

Thi*  i-ourt,  which  ^a*  we  have  naid)  i«  the  n*mnant  of  the  <ii#/«i  rr'jui,  i«  no», 
nor  can  l»e,  fn»m  the  verv  natun*  and  coiiMitution  of  it,  fixed  to  anv  cfrtam 
pla<*e,  hut  may  foMow  the  kin^'«  |ienion  wlu*ri*ver  he  ipH*n:  for  which  remaoo  all 
pHM-eiM  innuin^  out  of  thif*  court  in  the  kinic'n  name  in  retumahle  **  n^Kva^vt 
fuenmuM  in  Antjlui."  It  hath  inde^fl,  for  iMime  (*enturit*fi  i>a«t,  unually  nat  at  Wr»t* 
niimter.  \w\%\^  an  antimt  |*ala«'c  of  the  crown;  hut  ini^ht  rennvve  with  the  ktri4 
to  York  or  Kxcter.  if  he  thf»Ui»ht  pn>|»er  to  command  it.  And  wr  find  that, 
after  KtlwanI  I.  hail  con«|Ui*n*d  S*<itland.  it  M'tually  nat  at  H<»xhun;h  in  And 
:hi»  movahle  quality.  a«  h«*I1  an  it«*  dignity  and  fMiwer,  an*  fully  exprr^nnl  ly 
Bracton  when  he  nay*  that  the  ju«tic«*ii  i»f  thio  court  mrr  *•  nipt f«t hit,  ^nrraU*, 
frrjMim,  ft  mttjorm  ;  <f  Uttrrr  rt*jt.n  rrM*lmteik,  qm  ommum  altomm  ^trrujerr  tenrmtwr 
ia)wri(ij  ft  rrrnrfA">jt%  And  it  m  more«»ver  enntN*ially  provi«leil  in  the  arftmti 
tmoer  carta»\t)  that  the  kin^'n  chaiH^dh>r,  and  the  juoticen  of  bin  hetich.  ftball 
folhiw  him,fM>  that  he  may  have  at  all  timea  near  unto  him  aome  that  lie  learned 
in  the  lawa. 


tw  f^  V»m%%  dl  •  eiM«H«  T«4r»  !■  #m»  f4  •      Af^v  N*  mm4wtkm  kli«  r4v«H  t 
I  •ifM»«.  mm>k  ikM  U^  rwr«fto  mmcM  •!  all  tmmm     tumn  *4  tLtrn^*  B»mtk.  -mm  cw  tmwt^  rH#4  m  i  aiw  «4: . 


ihw^vrai  rv^ws  rn^rn  tW  fiwi>t  \^imf^mnhm -4  %  fmrmm*  l«t  mm  latewMl  ky  htm  i«40M  fl 

i»%».  •  Iftk  kMk  hmm  I  mwxrn  i  >tr<«lnt.  M  T  Umjm.  4r|jt.r  u  ^^tmmm. 
Ch  .«   4tM«   71 

!••  4  lM«  71  •'   II  J<    n  C4w  I.     Rata,  IIM.  C.  L  SMI 

^.  IW  \m%A  I  th  7      TW  kMc  «w4  Ip  4»rt4»  rmmmm  ki         ••   £.  1  <•   |a 
p»rM«»  la  IW    ••*•  r«if«t       *  /«   'Mrt4  4i*m9mt  rw^t   imt  «•  |»(   Jl  W«    I   C.  ft. 


•Tin*  «iHirt  ni»w  t^»n«i*t«  of  fi\t«  jiiili;t^.  «»iii»  rlin»f  and  four /Mfun^  juAtK***.  I*tittl  th# 
•Utut«<  II  <n**i  IV.  mui\  1  W  IV.  r  To,  ah  ft|»|ir«il  Uv  from  th«*  jud|rni«<nt  of  thi*  rniirl 
|o  tli<*  rtiurt  of  Kitijr  •  lUn«*)i  ;  Ktii  ti.m  th«*  a|»f»f*Al  f«>r  «*rrt>r  m  Iji«  i«  to  the  ju«tirv<«  (if 
th«*  riHirt  of  i^ic«*tr«  lUnrh  and  )iAr*>ti«  of  tli«*  «*Krlir<|Ufr.  in  th«*  «*i«-)M<*|iirr-cli«mlirr. 
tttmi  i«ln»«»  jiidirnifnt  »n  spimimI  Ih*«  only  to  tl»«»  h«»u««»  i»f  lonU.—Sri*  »it. 

*'rhi«  oiiirt  1*  mUf^ii  lilt*  i^iif«  n*  lUn«*h  in  ihf*  r«*t|rn  of  •  i|ti«*«*n  .  And  dunni;  th«*  («vv 
tert4>nit«'  •►f  rn»nii««-n  it  w.%«  tiuU-l  tin*  itti|rt*r  U*nt*h. — <'nii«Ti%«. 

•  l>»nl  Man»ti«*ld.  in  J  lUirr  *^'t\.  dmni  not  rn«*an  to  mv.  nor  do  th^  rt^r^ir*!*  tlii-r^  o!'-! 
WArmnt  tht-  ron<-lii«ioii.  that  K^l««ar«l  I.  »«'tuallr  vat  in  ttit*  Kinjr*  lW*n«*>i  I^.  ll«*nrT.  ifi 
hi*  v«'r\  a4-«*iinil«*  lli«tor%  of  <<r**<4l  lirtlain.  inf«inu«  u«  thai  lit*  Iiah  fmind  no  in*tan'«»  of 
anr  of  mir  kin^  •itim,?  in  tli«»  «^Hirt  '(f  ju«ti«^  U«for.»  I'liltranI  IV.  "And  K^lwar^i  IV  .  * 
he  uT*,  "  in  tht*  mn^ui*!  \  oAr  of  hi*  r«*tirii.  •*!  ihmt*  da)i  •  t«t^lh«-r  <lunti^  Mi*'lia«*ini.M  T<-«Tn 
in  ih«»  f-^Hirt  of  Kinjr  •  lit-n«'h  :  hot  it  i«  not  maiiI  that  hf  int«*rf*  r«-«l  in  ih«*  Ihi*:ii*'««  (*f  tK« 
ctHtrt ;  and.  mi  h«*  «i.u»  iht-n  a  \«*r\  >oitnir  titan,  it  i*  |  rol«hlf  ih^t  it  wah  ht*  int«'nt»i«ti  t<« 
lenrn  in  what  inaiiii«  r  jii«tii-f  wa*  .kiliuiiii«t«-ri*«l.  rather  than  l«>  a«  t  th«*  |«art  <tf  a  jo<lc* 
5  %t»|.  .^'J,  -Ito  t»*lil  l^*r<l  < '«ik«*  •«%•  that  tht«  wonl«  tn  -*»/"!  "••^i.  r  IT*. "  •«*•  r^  • .-»  r-^m 
•AiMtij  n^  f^ft^T  r\im  mi".  »-<if  -ii*'.  A«'  .  •ii:nif\  that  «•*  •hall  not  alt  .n  |ti«iftiit-iit  4i4ir«^l«i^ 
n'*r  •••n'l  our  «'<i»innii*«i"itfr*  or  iii*lirt**  U*  tr^  hitii  *.'  iii«(  4'*  H'tt  that  tht*  i*  an  t-r*-- 
nroHi*  «>r»n«tniition  ••(  ih****-  w.ml*  aff'*'*'^  fn»ni  a  «  har'f  trrAiitt<<i  ht  k.m  John  in  lii* 
aiiit<««rith  yt**r  of  hi*  r*  .ju  tthi«h  i*  thti*  «» t|*ri  *■■'■!  -.X.--  »■-:-*■  n\t  I'.-r  i  ii«  i,.'  f*^  .i  m^ 
tKmnu  iijt  p^r  it  ft^m  r <  ;%i  •»-'^'n  i--"  f*»  f».,f*-««.«i  ptrrt^m  Am4^*«.  S*-**  lntr««*l  t(»  |i|  3tfa/ 
t*li  |i  I  \  St«lui«*«  aii«l  (-harl«*r«  tti  i-fi  mttm4  niii*i  !«•  i-vinttrti*-*!  h\  a  rff«*n-n<  ••  |4t  rt^  li 
fMh«*r  an«l  in  th«*  nior*-  an<*i«*nl  chartfr  th«*  ni«-atiiti/  t*  i-h-ar  that  th«*  kukf  «:I1  n*«t  |<r>>^ 
er«-«l  wiih  %io]rri>«*  .iir-iiin*t  hi*  •til>!t*  t*  iitil«*«A  ju«i:ti«-<l  \*\  tht-  Law  *>',  l.i*  kin^iocu  ur  by 
a  judff'H-nt  of  ihrir  |«-«-r».  — <'iiai*fi%^. 
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jurisdiction  of  this  court  is  very  high  and  transcendent.    It  keeps    r^Ao 
rior  jurisdictions  within  the  bounds  of  their  authority,  and  may    ^ 


*Th6 
all  inferior 

either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their  pro- 
gress below.  It  superintends  all  civil  corporations  in  the  kingdom.  It  com- 
mands magistrates  and  others  to  do  what  their  duty  requires,  in  every  ca8« 
where  there  is  no  other  specific  remedy.  It  protects  the  libertv  of  the  subject, 
by  speedy  and  summary  interposition.  It  takes  cognizance  both  of  criminal 
and  civil  causes :  the  former  in  what  is  called  the  crown  side,  or  crown  office ; 
the  latter  in  the  plea  side  of  the  court.  The  jurisdiction  of  the  crown  side  is 
not  our  present  business  to  consider :  that  will  be  more  properly  discussed  in 
the  ensuing  book.  But  on  the  plea  side,  or  civil  branch,  it  hath  an  original 
jurisdiction  and  cognizance  of  aU  actions  of  trespass  or  other  injury  alleged  to 
be  committed  vi  et  armis ;  of  actions  for  forgery  of  deeds ;  maintenance,  con- 
spiracy, deceit,  and  actions  on  the  case  which  allege  any  falsity  or  fraud ;  all  of 
which  savour  of  a  criminal  nature,  although  the  action  is  brought  for  a  civil 
remedy ;  and  make  the  defendant  liable  in  strictness  to  pay  a  fine  to  the  king^ 
MB  well  as  damages  to  the  injured  party. (u)  The  same  cioctrine  is  also  now 
extended  to  all  actions  on  the  case  whatsoever  :(w)  but  no  action  of  debt  or 
detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prosecuted  by  any 
subject  in  this  court  by  original  writ  out  of  chancery  ;(xy^  though  an  action  of 
debt  given  by  statute  may  be  brought  in  the  king's  bench  as  well  as  in  the 
common  pleas.(y)  And  yet  this  court  might  always  have  held  plea  of  any  civil 
action,  (other  than  actions  real,)  provided  the  defendant  was  an  officer  of  the 
oourt ;  or  in  the  custody  of  the  marshal,  or  prison-keeper,  of  this  court,  for  a 
breach  of  the  peace  or  any  other  ofrence.(r^  And,  in  process  of  time,  it  began 
by  a  fiction  to  hold  plea  of  all  personal  actions  whatsoever,  and  has  continued 
U>  do  so  for  ages:(a)  it  being  surmised  that  the  defendant  is  arrested  for 
Ul  supposed  trespass,  which  he  never  has  in  reality  committed ;  and,  being  r^Ao 
thus  in  the  custody  of  the  marshal  of  the  court,  the  plaintiff  is  at  liberty  ^ 
to  proceed  against  him  for  any  other  personal  injury :  which  surmise,  of  beine 
in  the  marshars  custody,  the  defendant  is  not  at  liberty  to  di8pute.(6)  And 
these  fictions  of  law,  though  at  first  they  may  startle  the  student,  he  will  find 
upon  further  consideration  to  be  highly  beneficial  and  useful ;  especially  as  this 
maxim  is  ever  invariably  observed,  that  no  fiction  shall  extend  to  work  an 
injury ;  its  proper  operation  being  to  prevent  a  mischief,  or  remedy  an  incon- 
venience, that  might  result  fVom  the  general  rule  of  law.(c)  So  true  it  is,  that 
in  fictione  juris  semper  subsistit  asquitas.(d)  In  the  present  case,  it  gives  the  suitor 
his  choice  of  more  than  one  tribunal  before  which  he  may  institute  his  action ; 
and  prevents  the  circuity  and  delay  of  justice,  by  allowing  that  suit  to  be 
originally,  and  in  the  first  instance,  commenced  in  this  court,  which,  after  a 
determination  in  another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error."         "f  n 

For  this  cdurt  is  likewise  a  court  of  appeal,  into  which  may  be  removed  by 
writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of  all  in- 
ferior courts  of  record  in  England ;  and  to  which  a  writ  of  error  lies  also  from 
the  court  of  king's  bench  in  Ireland.  Yet  even  this  so  high  and  honourable 
oourt  is  not  the  dernier  resort  of  the  subject;  for,  if  he  be  not  satisfied  with  any 
determination  here,  he  may  remove  it  by  writ  of  error  into  the  house  of  lordb, 

(•)  riach,  I*  196.   2Init.2&.   X^yver j^  ds  eotitiec  c  tenle         (*)  Thna  too  in   the    cItU   law;   vmtra    Aetimem  no* 

k  roy.  adTmittitur  prnbatin :  quid  enim  tjjietrtl  prrJbatw  rrritati$^ 

/*)P.  N.  B.  M,  92.    1  Lilly,  Pnet.  R«g.  603.  %Lbi  Jldui  adrrrnu  vfritatem  fingU.    Nam  ./frfi'o  niha  aHtid 

(•)  4  ImC  7(Iw    Trye*!  Jiu  Filisar.  101.  e»t,  quam  UgU  advernt*  reritatem  in  rt  pouibili  tx  Jutim 

(9)  Cuth.  2U.  eauM  ditpontio.    Gnthqfrrd,  in  Ff.l,21,L  3. 

(^  4  In»t  71.  (•)  3  Rep.  30.    2  RoU.  Rep.  502. 

(«)IUd.79L  (^)  11  Rep.  61.    Co.  Lilt.  160. 

"  This  i«  not  the  present  practice.     R.  T.  Hardw.  317.    Tidd's  Prac.  8  ed.  97. — Chittt. 

^  But,  as  there  is  no  reason  for  doing  that  indirectly  which  may  be  done  directly,  it 
Wis  oonsidered  expedient  to  abolish  this  among  other  legal  fictions,  (2  W.  IV.  o.  39,) 
ind  the  mode  of  commencing  an  action  has  for  some  time  been  and  is  now,  uniform  in 
ill  the  superior  courts. — Stewajit. 
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or  the  court  of  exchequer  chamhor,  a#  the  cane  mar  happen,  according  to  %hm 
naton*  of  the  »uit  and  the  manner  in  which  it  haii  hern  prufHH-utrd/* 

VIL  The  c*uurt  (»r exchequer  in  inferior  in  rank  n<»t  only  to  the  court  of  kin^'a 
bench,  but  to  the  c<immon  plcaa  uUo :  hot  1  have  ch«ieen  to  cunnKler  it  in  thta 
order  on  account  of  ita  double  ca^mcity  a#  a  court  of  law  and  a  c*«»urt  of  equity 
^MM-i  *aUo.  It  is  a  very  antient  court  of  reconl,  set  up  by  William  the  ioft- 
•■  querer,(f )  a#  a  part  of  the  auia  rtgia^ij)  though  regulated  and  redu(*rd 
to  tta  prenent  order  by  kin^c  K4lward  l.,(y)  and  intcndcii  princi|Milly  to  ord«r 
the  revenues  of  the  crown,  und  to  recover  the  kin^^'n  debta  and  dutim.i  A;  It  ia 
cmlled  the  exche<|uer,  9catck*irium,  from  the  che<*ked  cloth,  rmemblintf  a  che«a> 
board,  vihich  c^ovem  the  table  thi*re,  and  on  which,  when  C4*rtain  of  toe  kini^'a 
ac<Hiunt«  are  maile  up,  the  Hunii*  an*  marked  and  moored  with  counter*.  It  c«hi- 
•lata  of  two  diviiiioiMi :  the  rec^*ipt  of  the  exchequer,  which  mana^(e«  the  royal 
revenue,  and  with  which  theiie  commentaries  have  no  c<»n<Ym ;  and  the  coart 
or  judicial  |iart  of  it,  which  i«  again  subdivided  into  a  court  of  equity  and  a  coart 
of  common  law.^ 

The  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
lreasurt*r,  the  chancvllor  of  the  exchequer,  the  chief  Imrun,  and  three  yuumd 
ooes.  These  Mr.  Selden  (*onjectun*s^O  to  have  been  antiently  made  out  of  surli 
as  were  liartms  of  the  kin^om,  or  parliamentary  barons ;  and  them^  to  hava 
derived  their  name;  which  c*oniei*turo  receives  icri*at  stren^h  from  Bractoo'a 
•xplanation  of  wuitfma  ctirta^  c.  14,  which  direc*ts  tliat  the  earls  and  barons  ba 
amerced  by  their  |MH*ni;  that  in,  says  he,  by  the  banmii  of  the  exchequer.' A) 
The  primary  snd  ori|rinal  buninesii  of  this  i^iurt  is  to  call  tlie  king's  debtors  to 
account,  by  't>ill  tiled  oy  the  attorney -general ;  and  to  recover  any  hinds,  tena> 
meots,  or  hertnlitaments,  sny  goods,  chattels,  or  other  profits  or  betieflta, 
belonging  to  the  crown.  So  that  by  their  original  constitution  the  junsdiction 
of  tiie  court  of  c*<»mmon  pleas,  king's  bench,  and  exchequer  was  entirely 
•eparate  and  dii^tinct :  the  common  peas  being  intendt*d  to  decide  all  contro> 
sanies  Iwtween  subject  and  subjei*t ;  the  king's  bench  to  correct  all  crimes  and 
misdemeanoum  that  amount  to  a  breach  of  the  peace,  the  king  being  then  phuo- 
\if[^mm  such  ofTenct^s  are  in  t>|>en  derogation  of  the  jur%i  rryaha  of'  his  crown; 
^4&1  ^^^^^  ^^^^  exchequer  to  sdjust  *and  recover  his  revenue,  wherein  the  king 
J  alito  in  plaintiff,  as  the  withholding  and  non-|iayment  thereof  is  an  injury 
to  his^Mrif /i««M/i<i.  But,  as  by  a  fiction  alm<ist  all  norts  of  civil  actions  art  now 
alloweil  to  lie  brrmght  in  the  king's  bench,  in  like  manner  by  another  fiction  all 
kinds  of  |M*nM>nal  suits  may  be  prosecuted  in  the  court  of  exchequer.     For  as 


{f,nsJk'%  IIM.  Ktrk  l<a  I*    TM   ll««l.  S.  &.  IA 


"Thf*  apitr*!  from  thr  KioK**  or  Quern's  Bench  is  now  in  sll  cmmv  to  ihs  ju*li 
the  rommon  V\otk»  and  lAnm*  of  th«»  «*x<*he«iu<*f,  in  th<»  «»xrhequer<*hftmbef.  from  ml 
Jttdgnirnt  An  •|>|*«*sl  hrm  to  th<»  hcHiM*  of  lorrU.— -^svast. 

^Tfiouith  thi«  rourt  b  inf«*rior  in  r«nk  ••  mA\  to  the  court  of  Common  n«*s#  a*  the 
King'*  Brnrh.  and  though,  in  grnrrml.  s  *ul>iect  h**  s  right  to  rr*ort  to  eiih«»r  of  tli« 
Sttpf>nor  riHirta  for  th«*  r^MlrnM  <>f  a  rivil  iigurr,  yH  this  eourt.  hsring  sn  ori|PRsl,  mnd  ta 
msay  caiM<«  mn  rxduftivr.  juriMli*  tioci  in  ft«cal  malteri,  will  not  p«»rmit  <roi«U<mft,  in  th« 
daemon  of  wht<*h  th<»  ktng'n  rorrnur  or  his  olRr^ri  an*  inti^fwted.  to  be  diTUffd  W* 
fcre  sny  other  tnl'OnAJ ;  and  th<*rf  for^,  if  tm  srtion  of  lrr»|ia#«  Agajnst  *  reifmti#  nMtm 
lor  hi*  crm<lurt  in  th<*  execution  of  hi*  office  be  lieoueht  in  the  r^iurt  of  Common  FVss 
or  King'*  Bench,  it  mar  hm  rennvTe*!  into  the  oAco  of  |»le«ii  of  thi«  court  of  r«fbiN|uef. 
1  An«tr.  '^kS.  Har^lf.  (76.  P»rker.  141.  I  Vric*,  'Jmi.  h  IVicw.  6M.  Manning  •  Ex- 
sbeifoer  Trac.  lt'»l.  |i>4.  n.     iH%  Mich  orcMon*  the  nnirt  interfmse*  on  motion,  by 


iag  the  f»ror<erchng  to  be  rem<>ve<|  into  the  office  of  plcA*.  which  onler  ofierstffi  by  w»ir 


of  ii\|um-ti*»n.  The  UAUal  onh*r  in  caae*  c»f  this  nature  i«  that  the  action  l>e  rMuoffi 
out  of  the  King'*  Bench  or  <*t»mtii(»n  rieaa«  or  other  cmirt  in  which  it  it  depending,  into 
tii#  offi*^  of  |ih**«.  and  that  it  thall  (•e  therw  in  the  same  f«>rwardneM  aa  in  the  court  out 
ci  whi«*h  the  action  u  renHTVe«l.  Thi«  order,  howerer.  cloea  not  operate  am  a  certiorari  ta 
mofvira  the  firrireMhng«,  liut  aa  a  |*erMmal  order  on  the  fisrty  to  slay  them  there,  and.  e# 
MNirae.  ralU  f»n  the  drfendaot  in  the  action  to  ap|iear.  accept  a  declarstioo.  and  pot  tiM 
plaintiff  in  the  Mnie  fttata  of  fiirwartlneMa  in  the  oA<^  of  pleaa  aa  he  «sa  ia  Iha 
court.  Ter  Eyre,  CV  &  1  Ai^tr.  2u6,  tn  notet.— Cairrf . 
U 
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all  the  officers  and  ministers  of  this  court  have,  like  those  of  other  superior 
courts,  the  privilege  of  suing  and  being  sued  only  in  their  own  coiirt ;  so  also 
the  king's  debtors  and  farmers,  and  all  accomptants  of  the  exchequer,  are  privi- 
leged to  sue  and  implead  all  manner  of  persons  in  the  same  court  of  equity  thaft 
they  themselves  are  called  into.  They  have  likewise  privilege  to  sue  and  im- 
plead one  another,  or  any  stranger,  in  the  same  kind  of  common-law  actions 
(where  the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

This  gives  original  to  the  common-law  part  of  their  jurisdiction,  which  was 
established  merely  for  the  benefit  of  the  king's  accomptants,  and  is  exercised 
by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  grounded  is  called  a  quo  minus:  in 
which  the  plaintiff  suggests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
defendant  hath  done  him  the  injurv  or  damage  complained  of;  quo  minus  suf- 
ficiens  existit,  by  which  he  is  less  able  to  pay  the  king  his  debt  or  rent.  And 
these  suits  are  expressly  directed,  by  what  is  called  the  statute  of  Rutland,(2) 
to  be  confined  to  such  matters  only  as  specially  concern  the  king  or  his  minis- 
ters of  the  exchequer.  And  by  the  articuli  super  cartas,(m.)  it  is  enacted,  that 
no  common  pleas  be  thenceforth  holden  in  the  exchequer  contrary  to  the  form 
of  the  great  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of  form  and 
mere  words  of  course,  and  the  court  is  open  to  all  the  nation  equally."  The  same 
holds  with  regard  to  the  equity  side  of  the  court :  for  there  any  person  may  file 
*a  bill  against  another  upon  a  bare  suggestion  that  he  is  the  king's  riii±a 
accomptant ;  but  whether  ne  is  so,  or  not,  is  never  controverted.  In  this  L  • 
court  on  the  equity  side,  the  clergy  have  long  used  to  exhibit  their  bills  for  the 
Don-payment  of  tithes;  in  which  case  the  surmise  of  being  the  king's  debtor  is 
DO  fiction,  they  being  bound  to  pay  him  their  first-fruits  and  annual  tenths. 
But  the  chancery  has  of  late  years  obtained  a  large  share  in  this  business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the  bouse  of 
peers ;  but  from  the  common-law  side,  in  pursuance  of  the  statute  31  Edw.  Ill 
c  12,  a  writ  of  error  must  be  first  brought  into  the  court  of  exchequer  cham 
ber.     And  from  the  determination  there  had,  there  lies,  in  the  dernier  resort,  ti 
writ  of  error  to  the  house  of  lords.'* 

YIII.  The  high  court  of  chancery  is  the  only  remaining,  and  in  matters  of 
civil  property  by  much  the  most  important  of  any,  of  the  king's  superior  and 
ori^nal  courts  of  justice.  It  has  its  name  of  chancery,  cancellaria,  from  the 
iudge  who  presides  here,  the  lord  chancellor,  or  cancellarius ;  who.  Sir  Edward 
Coke  tells  us,  is  so  termed  a  cancellandoy  from  cancelling  the  king's  letters 
patent  when  granted  contrary  to  law,  which  is  the  highest  point  of  his  juris- 
diction, (n)"    But  the  office  and  name  of  chancellor  (however  derived)  was 

(I)  10  Edw.  I.  c  11.  («)  28  Edw.  I.  c.  4.  (•)  4  last.  88. 

**  This  fiction  has  been  for  some  time  abolished.    2  W.  IV.  c.  39. — Stewart. 

*  By  the  31  Edward  III.  c.  12,  this  court  of  appeal  is  to  consist  of  the  chancellor  and 
treasurer,  and  such  justices  and  sage  persons  as  they  shall  think  fit.  It  is  altered  by  31 
Elix.  c.  1,  16  Car.  II.  c.  2,  20  Car.  II.  c.  4,  from  which  it  appears  that  the  court  may 
consist  of  both  the  chief  justices,  or  one  of  them,  or  of  the  chancellor,  pi'ovided  the 
chancellor  is  present  when  the  judgment  is  given. «  Sc^  the  proceedings  in  the  case  of 
Johnstone  iv.  Sutton  in  this  court.    1  T.  R.  493. — Chitty. 

But  by  statute  5  Vict.  c.  5  its  jurisdiction  as  a  court  of  equity  was  transferred  to  the 
court  of  chancery;  and  it  is  now  only  a  court  of  law  and  revenue,  with  five  judges, — a 
chief  and  four  puisnfe  barons, — like  the  courts  of  Queen's  Bench  and  Common  Pleas. 
From  the  judgment  of  this  court  an  appeal  lies  to  the  justices  of  the  Queen's  Bench  and 
Common  Pleas,  sitting  as  the  court  of  exchequer  chamber ;  and  fron^  that  court  an 
appeal  lies  to  the  house  of  lords. — Kerr. 

"  Aooording  to  the  opinion  of  several  learned  authors,  (as  Mr.  Cambden,  in  his  Bri- 
tannia, and  Dr.  Cowell,  in  his  Interpreter,  have  observed,)  the  chancery  had  its  name 
originally  from  certain  bars  laid  one  over  another  crosswise,  like  a  lattice,  wherewith  it 
was  environed  to  keep  off  the  press  of  the  people,  and  not  to  hinder  the  view  of  thoae 
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otrtaiiily  known  to  the  ciMirtii  c»f  the  Ronuin  rmprrr>ni:  wKon*  it  nn^nalfy 
M«m«  to  h«vt*  nif^iidiHl  m  clii«*l'fMTibtt  f>r  iitH*n*tar}'.  who  wafi  af\c*rwant«  inTr«tc<l 
with  M*vonil  ju«lirimJ  fiowfni,  atHi  a  p^neml  napt* nntemletinr  over  the  rcvt  of  tb« 
aflk*i*r*«»l  the  |iniH*i*.  Fn>ni  tho  l{4»man  <»tnpir«»  it  imMirfi  to  thr  Roman  chyrrh, 
•vrr  cmuiouA  ol  tmponal  Malo ;  aiid  hence  cTery  htuhop  han  to  tbtii  dmx  Kia 
eiiancvtliir,  the  |inncM|Mil  ju<l^  of  hia  ftmnmtorr.  Ami  wlien  the  mcMlem  Kin^- 
douiA  til'  KunifM*  Wi*re  eiitablii»hiHl  upon  the  minfi  <»t*  the  empire,  almost  ercrj 
atate  |»mH*r%'t*ti  Iim  rhaittvllor,  with  tiiffi*n*itt  juriMlictionn  ami  <li^ttir»,  ae- 
coniin^  Ui  their  ili tf en* nt  oonittitutionn.  Hat  in  all  of  them  he  neema  to  hara 
haii  the  iia|K*rvi]ii«>n  of  all  chartem,  lettem,  an«l  f»ach  other  public  inMmmenta 
of  the  cnmn  an  wrn*  authetittrat^Hl  in  the  moat  nolemn  manner:  and  therefcira 
*when  nealA  <*anie  in  nt^e,  he  had  alwayn  the  caMfKly  of  the  kin^;'*  K^^^l 


a-iT 
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*  J     M*al.     St>  that  the  oHk^  of  ehaneellor.  or  lonl  kt^per,**  (whowe  aath«*ntj, 

hy  atatute  6  Klia.  c.  IH,  in  dtH*lared  to  be  exai'tly  the  name.)  i«i  with  an  at  thia 

daj  rrt*at4Hl  by  the  mt^re  delivery  i^f  the  kini^*fi  great  fieal  intf>  bin  matfMfy  !(o> 

wbareby  he  brt^omeii,  without  writ  or  patent,  an  offir<*r  of  the  in'eateat  weij^i 

and  power  of  any  now  ^atmiiitintf  in  the  kin^lom,  and  fiaticri<»r  in  p«*int  of 

preceden(*y  to  cverj*  ti*m|Miral  lonfj  v)    He  in  a  privy  c<>uniiflli»r  by  hi*»  <»fBce,^tf) 

and.  aeeoixlini^  to  lonl  ehaneellor  Klle«imere.(  r)  pn>l<M-titor  of  the  Inntae  of  lord* 

S'  preiienpti<m.  To  him  belonga  the  appointment  of  all  jafitteeii  of  the  peara 
n>ugboat  the  kinirbmi.  B«*in|(  formerly  anQAlly  an  ee(*l<^iajitt(%  f  for  none  eUa 
were  then  capable  of  an  office  mi  cfinveriMint  in  writing.)  and  prenidinK  over 
Uia  n>yal  chapel,(«)  he  In^eame  keeper  of  the  king'ti  ct»n<>cienc«e ;  vifiitor  in  riijhl 
of  the  kin^,  of  all  honpitaln  and  collt*|(ea  of  the  kinf^ti  fonndation  ;  and  |iatr^»ii 
of  all  tiia  kini^a  livin;^  undor  the  value  of  twenty  mark<».  f)  prr  annum  in  tba 
kinic*  booka.**     lie  m  the  p^neral  f^uardtan  of  all   infanta,  tdiota,  and  lanatict ; 


(*^  Um^  4r«4««««  «     1  IU41  AW  »&.  (»^  Ha^%.  nkt  of  RbHl  41. 

i»,  MM  ti  lum.  %  tu  e  i«  f«  ft«  a*«.  Ill    a  r  .%.  a 

tnutOm mmt*  tt  yt4 HmmwAht.  **t  1^1 


who  sat   th#»n»in.— Aiirh   jnil*»«  or  rmmkimn  b#^ng  bv  th#»  I^tin«  ralli«l  rtt*«/X. 

Vy,  Ihiipl.  3*i.     <'amUlt«n.  «  ofi«»U.  TaiMiiod.  •!>.  ^.  lib.  II.     Pet.  }>lbi>-twi.  hh.  %  advf^iL 

o.  1:L    1  llarr.  Cli.  I.     L>r.  Joliiuon  M^rm*  aUo  inrlined  to  Ihi*  d^finiiion :  ami  it  iml#«d 

appcant  lUe  ui<»t  rratfoiuible.  f«>r  w<»  have  aUo  tbf*  word  "rhancfl,"  which  sifiuftcM  tbaft 

part  of  tli»»  <*hiin*h  forin«*rl>  f^rmi  oiT  from  lhf»  Ym^ij  of  it. — CaiTTT. 

••  Kitijj  llriirr  V.  h«<l  two  jtrf«i  acmU.  oo«  of  goM.  whirh  he  drliTrrrd  to  th«»  bi»bop 
of  lHirh*m  *nd  m»«lc*  him  loril  <*hAn<M*Ilor.  ano(h«>r  of  «ihrr.  whirh  he  d«*ItTrrrd  to  tba 
bailH>p  of  I>»n<lon  to  k«N«p  :  «nd  hi«lonan«  often  mnfmnd  rhanrellori  «nd  k«H*fiers,  fl 
Harr  lli.  f»M.  note.  4  ln«t.  HM.)  Kul  at  thin  dar.  then*  bfinf  but  one  irn^t  •#«al.  there 
aannot  be  Unh  a  rhaor«»llor  *nd  *  \tm\  keeper  of  th«»  irn*aC  seal  at  one  time,  t»er»o«e  botk 
am  but  one  otlic«*.  an  u  drrUrml  by  the  stal.  6  Sis.  4  ln*t.  hm«  an<l  tlie  taking  away  the  Mai 
det<*rnuu««  th<*  «iffi(^.  I  Std.  XMS.  It  aeemi  thai  it  i*  not  incoiiM»tent  for  tba  lonl  eba»- 
oellMf  aIw>  U>  hold  the  olR«*f*  of  chief  juAttce  of  the  Kin|('«  Bam*h.  I>»rd  H*rdwicke  held 
both  office  fnmi  3>th  Ffbruary  till  7lh  June.  1  Sid.  33H.  (V>m.  Dig.  tit.  CTjanrery.  (II. 
I.)— raiTTT 

•  With  r»»jpird  to  the  rh»ncrlb>r*«  patronage  th**re  »*»t*m«  to  be  iiom«»  inAccura^T*  in  the 
leam«*«i  jtidire'*  l«*xl  Aiid  n»ffrHn«*«a.  1  humbly  er>nr«*tTf  that  a  tnier  atAtv^ment  t«  thi*.— 
vta.,  that  It  a{»fM*arp  fri>m  th#  miU  of  parliamenl  in  the  time  of  KilwArd  III.  that  it  had 
baeo  tha  u«a|ri»  be^>rf«  that  time  for  the  chanc«»llor«  to  ipre  all  th«»  kinir't  Itvinip  taxrd  iky 
tha  MiliAidy  Awimiipienta)  At  twenty  mArkt  or  und<*r.  to  the  clerk».  who  were  thefi  ar<o- 
ally  fUr\  or  rlerirymf^n.  who  IumI  hmn  laboured  in  the  court  of  chan<*ery  :  bttt  thai  tW 
biAho|»  «>f  Lino»ln.  wlien  h«*  wimi  cKanr<ellor.  bad  inY<*n  •urh  lirinie*  to  bt«  own  and  other 
clerk«.  omtfAry  t«>  th«*  pl«*A^tirr  of  the  kinn  ami  the  anctent  UMi|re;  and  therefor <a  it  It 
rad»mmend««l  to  the  kinit  by  th«>  rrtunctl  locommAml  th«*  rhAftr««llor  to  ^Te  »urh  livi»|r» 
ualy  t4>  the  clerks  of  chAii«vrr.  th«*  «>zrhei|oer.  and  the  othrr  two  beoche*  or  murta  af 
Waaiminaier  hAll.  4  Kdw.  III.  n.  />1.  Hut  ainc<»  the  n«*w  TAltiAlion  of  b«*ne#ce«,  or  tba 
kiait'*  l«ook«.  in  the  ume  f>f  Henry  the  Eiffhih.  And  the  clerk*  ceaMKl  to  be  ta  order,  tba 
obane«»llor  haa  had  the  alMtlutr  diafioial  oi  all  th«»  kina'*  lit  mm.  even  where  the 
AMiUtion  <lf*r(»llr«  to  the  cnmn  hi  U|aM».  of  th«>  f  Alue  of  twenty  pound*  a  year  oe 
m  the*  kmK'»  Uioka.  It  tU^rtk  n<»i  af>tie«r  how  thi*  <>nlAr|re«l  (latronaire  hAa  been  olvtaiaed 
by  the  chAm^rUor;  but  it  ia  |»n>lial»U  Ity  a  oriirAte  grrtnt  of  th«»  crown.  (Wim  a  eoii»id«*fa- 
lion  that  tha  tw«»ntv  mArka  in  the  lime  of  Kdwanl  1 1 1  w«Te  toiuivAlent  to  twanly 
la  tba  Uroa  of  Henry  VIII.    Uiba.  7t>4.     I  Bum.  Cc.  Uw,  l*iU. 
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and  has  the  general  superintendence  of  all  charitable  uses  in  the  kingdom. 
And  all  this  over  and  above  the  vast  and  extensive  jurisdiction  which  he  exer- 
cises in  his  judicial  capacity  in  the  court  of  chancery;  wherein,  as  in  the 
exchequer,  there  are  two  distinct  tribunals :  the  one  ordinary,  being  a  court  of 
common  law ;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the  court  of  equity.  Its 
iarisdiction  is  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the  king's 
letters-patent,  when  made  against  law  or  upon  untrue  suggestions ;  and  to 
hold  plea  of  petitions,  monstrans  de  droit,  traverses  of  offices,  and  the  like;  when 
the  kmg  hath  been  advised  to  do  any  act,  or  is  put  in  possession  of  any  lands 

So  far  this  was  the  note  in  my  first  edition ;  but  a  reverend  gentleman  has  been  so 
obli^inff  as  to  suggest  to  me  that,  having  once  had  occasion  to  examine  the  subject,  he 
was  inclined  to  think  that  the  chancellor's  patronage  was  confined  to  benefices  under 
20^  a  vear,  and  that  livings  exactly  of  that  value  belonged  to  the  king,  to  be  presented 
to  by  himself  or  his  minister.  Having,  in  consequence,  looked  more  attentively  into 
the  subject,  I  am  still  of  opinion  that  the  authorities  support  what  is  advanced  in  the 
preceding  part  of  the  note.  It  cannot  be  doubted  that  since  the  new  valor  benfjicwnim^ 
pounds  were  intended  to  be  substituted  for  marks^  and  this  is  expressly  stated  by  bishop 
Gibson,  p.  7G4.  In  the  4  £dw.  III.,  cited  above,  the  chancellor's  patronage  is  stated  to  be 
of  all  livings  of  20  marks  and  under,  dd  tax  de  vint  tnarces  ei  dedeyna.  In  the  1  Hen.  VI, 
note  25,  Rolls  of  Parliament,  there  is  a  record  appointing  the  duke  of  Bedford  protector, 
and  the  duke  of  Gloucester  protector  in  his  absence  ;  and  amongst  other  privileges  it 
grants  the  protector,  for  the  time-being,  the  patronage  of  all  the  livines  belonging  to  the 
crown,  ultra  taxam  viginti  marcarum  ustjue  ad  taxam  truiirUa  marcarum  irulusivi^  and  reserves 
the  rest  of  the  royal  patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
cellor, viriide  officii  sui.  The  word  inclusive  can  only  apply  to  the  words  vsqve  ad  tiginia  ;  it 
cannot  be  reconciled  with  xdtra,  which  was  intended  to  leave  the  chancellor  20  ur  under. 
This  is  abo  clearly  expressed  in  the  Registrum  Brevium  307,  where  there  is  an  ancient 
writ  called  de  prima  beneficio  ecclesiasiico  hahendo.  Volumus  quod  idem  A.  ad  primum  iencfidum 
tccle^iasdaim  (taxationem  viginti  marcarum  excedens)  vacatarum,  quod  ad  prasentionem  nostram 
prrtinuerit^  &C. 

In  the  year-book,  38  Edw.  III.  3,  it  is  laid  down  as  law  that  the  king  shall  present  to 
Umt2  cagliaes  que  passent  C extent  de  20  marcs  ;  and  in  the  next  line  it  is  said  that  the  chan- 
cellor shall  present  to  all  not  taxed  at  20  marks,  and  having  understood  that  the  living 
in  question  was  taxed  at  40«.  he  had  presented  to  it,  but  as,  in  fact,  it  was  taxed  at  40/., 
the  king  claimed  it.  The  words  in  French  state  the  general  law ;  the  rest  only  apply  to 
the  particular  case.  Yet  Watson  is  so  careless  as  to  state  the  chancellor's  patronage  to 
be  under  20  marks  and  under  20/.,  and  refers  to  this  authority,  ch.  9.  But  it  is  correctly 
cited  by  Comyns  to  support  the  position  that  the  chancellor  has  the  patronage  of  ^ 
marks  or  20/.  Dig.  tit.  Esgl.  H.  5.  In  Fitz.  N.  B.  35  it  is  stated  to  be  under  20  marks, 
without  taking  any  notice  of  20  exactly.  And  in  a  case  in  Hob.  214  the  word  is  under. 
In  that  case  the  chancellor  had  presented  to  a  living  lapsed  to  the  crown  above  20/.  a 
year,  and  it  was  held  that  the  king  could  have  no  remedy,  because  the  presentation  had 
passed  the  great  seal,  and  therefore  apparently  made  by  the  king  himself;  but  if  the 
presentation  had  stated  that  the  benefice  was  under  the  value  of  20/.,  then  it  would  have 
been  void,  because  the  chancellor  must  have  been  deceived.  In  this  case  there  was  no 
occasion  to  state  the  instance  of  a  living  of  the  exact  value  of  20/.  This  was  a  benefioe 
which  had  devolved  to  the  crown  by  lapse ;  but  no  objection  is  made  on  that  ground, 
ftnd  there  seems  to  be  no  reason  for  any  distinction,  whether  the  benefice  devolves  to 
the  king  by  lapse  or  by  promotion  of  the  incumbent,  or  it  is  part  of  his  original  patron- 
age. I  have  stated  the  authorities  which  expressly  give  the  chancellor  the  patronage 
of  the  value  of  20  marks,  or  now  20/.,  and  1  have  referred  to  those  which  state  it  to  be 
wnder:  and,  I  cannot  but  observe,  so  far  they  are  all  consistent,  as  I  find  no  authority  in 
opposition  to  those  above,  declaring  that  livings  of  the  value  of  20/.  belong  to  the  king 
and  not  to  the  chancellor. 

The  gentleman  who  wished  me  to  examine  the  authorities  upon  this  subject  was  so 
obliging  as  to  inform  me  that  the  crown  has  the  patronage  of  five  livings  of  the  exact 
value  of  20/.  in  the  king's  books,  but  that  several  others  of  that  value  occasionally  de- 
volve to  the  crown  by  lapse  and  promotion ;  that  he  has  examined  the  church-book  in 
the  secretaiy  of  state's  office,  and  that  he  finds  within  the  last  century  many  instances 
of  presentations  to  those  livings  by  the  crown;  but  he  admits  in  some  modem  instances 
where  the  right  to  the  presentation  has  been  claimed  both  by  the  chancellor  and  the 
minister,  that  the  latter  has  yielded  to  the  former.  From  the  whole,  one  is  led  to  con- 
elude  that  these  presentations  made  by  the  crown  were  owing  either  to  the  inattention 
er  the  accommodation  of  the  chancellor. — Christian. 
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or  fpKxb,  In  pr^udiee  of  a  Mih|«ct'ii  rif^lAu)  On  f>roof  fi€  which,  an  th#  kimg 
^4M1  ^^"  n«Tf*r  *t|^  nappoiM^I  intentionally  to  <!«>  any  wn>nK,  ^^^  ^^  qnesciotia 
•I  not  but  h«  will  imni«diiitvly  mlrena  the  injury,  and  rpfm  that  conaci* 
•Dtioua  task  to  the  chancellor,  the  keeper  of  hin  conscience.  J I  also  appertAtaa 
lo  this  iHiurt  to  hold  plea  lA'  all  pt^moiuU  actions,  where  any  oficer  or  »iatslar 
of  the  court  is  a  party.(P)  It  mit^ht  hkewise  hold  plea  (hy  tetre/aaas)  of  par- 
titions of  land  in  cf»|ianH}ncr>\(ir>  and  of  dower.<x)  where  any  ward  of  %hm 
crown  was  concerned  in  interest,  so  hmg  as  the  military  tenures  subsisted :  aa 
it  now  may  also  do  of  the  tithes  of  foivst  land,  where  granted  by  tlie  kinK,  and 
olaimcd  by  a  stranger  ai^ainnt  the  grantee  of  the  crown  ;i^)  and  of  execmti^ifia 
on  statuttii,  or  rccM^nijuinrfs  in  nature  thcrt*of,  by  the  statute  23  Henry  VlJl. 
0.  <i.(r)  Hut  if  any  raum*  f*i»mt»s  to  issue  in  this  court,  that  is,  if  any  fact  be  dis- 
puted between  tfie  |Mirtici«,  the  chanc^lor  cannot  try  it.  having  no  power  to 
summon  a  jur>' ;  but  niu»it  deliver  the  reconl  propria  mamu  into  the  court  of 
kin^c's  lH*nch,  when*  it  shall  U*  trii*«i  by  the  country,  and  judgment  shall  be  thora 
glTen  thereon.(«i  z'*  And  when  judgment  is  given  in  chancery  u|s»n  demurrer 
or  the  like,  a  writ  of  em»r  in  nature  of  an  apf>eal  lies  out  of  thin  ordinary  court 
into  the  c<»urt  of  king's  bench  u 6)  though  so  little  is  usually  done  on  tlio 
oommon-law  side  of  the  cf>urt.  that  I  have  met  with  no  traces  of  any  writ  of 
•rror(C)  being  actually  brought,  since  the  fourteenth  year  of  queen  Klixabeth, 
A.t>.  1572. 

In  this  onlinar}'  or  legal  c^Mirt  is  also  kept  the  offinnti  juMitta: :  out  of  which 
all  original  writs  that  imum  under  the  great  st^al.  all  ctmimissions  of  charitAbU 
uaoa,  sewers,  bankruptcy,  idi4Hcy.  lunacy,  and  the  like,  do  isi»ue;  and  ff»r  which 
il  is  always  open  to  the  subJ€M*t.  who  may  there  at  any  time  demand  and  have, 
M91  ^'^  dtbito  juMtitiar,  any  writ  that  his  rM-<-uBtoiifi  'may  call  for.  These  writa 
''  ( n*lating  to  the  busincsn  of  the  subject  >  and  the  returns  to  them  wera» 
according  to  the  simplirity  (»f  antient  tinu*s,  originally  kept  in  a  hamper,  la 
kMmapmo ;  and  the  otliem  inflating  to  such  niattt'fs  wherein  the  crown  ia 
innMdiately  or  minliately  c«>nc«*nii*d )  were  prvs«*r\*ed  in  a  little  sack  or  bag,  ia 
ftuva  ha*jit :  and  then«H*  hath  arisen  the  distinction  of  the  hanaiifT  oAoe  and 
f$tt}f  hitu  officH*.  which  both  lN*loiig  t<i  the  ommoii-law  <H>urt  in  chanci*ry. 

But  the  extraonlinary  «^>urt.  or  c«>urt  ♦H"  e«|uity,  is  now  lie<*ome  the  court  of 
Uia  grt*atest  judicial  cons(*4|uence.  This  distinction  Uaween  law  and  equity,  aa 
administenni  in  dtlfer%*nt  courts,  is  not  at  prem*nt  known,  nor  seems  to  luiTa 

(»1  4  B#^  M.  <•    Xmrnt^^A.  1*  Kdw    111    3i     IT  Aml  )1     9  Mm  ff . 
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*  But  on  th««  «*<|uil,v  aide  f»f  th«*  court  qti«««tioiift  of  fart  msjr  l>e  dr«-t<le(l  with'ifit  sn 
but  thi*  jurtMlirti«»it  (Kiitlit  l<»  l»r  fH»rriwH|  very  t«»nd««rl?  and  •{••nniflv  *J  VeM»T.  |»iM, 
On  th«*  trud  of  an  imik*  dtrf«rtr«|  «hiI  of  rhanrH^.  if  ritb«^  l**^!*^  1*^  de«irnu«  of  hsrtnf  • 
spr<*ial  jurt .  it  i*  vsid  to  !•«•  |>roiM»r  tn  nK>v«»  th<*  rotirt  of  rhsncvry  for  thst  purpose.     Nn0 

iW.  ill.  *iiV4.   i»  ir  Will,  Ik**.   4  m  as  vjs,  i*.*f».-r»iTTT. 

It  u  im|K*rtsnt  to  cotiHnt*  tht*  i»l»«*nr*tioa  <whi<*h  i«  not  *l«r*f-«  done)  to  the  c€mktnnm» 
law  side  of  th<*  court  of  rhsni^rtr.  Stiinfi  m  s  jud|t«*  at  ronimon  Isw  ami  trvintf  cwi^es 
aerordinf  to  th«*  nilr«  of  th«*  omimon  law.  thr  loni  rltanr«*llor  rannoC  deettle  by  aiiiMetf 
a  disfsilfNl  fact,  and  Imu  no  I'owc^r  <if  iMMiinn  ftrorfM  to  tb«»  •hrrilT  w  other  ofllevr  for 
Mimnionmn  a  junr.  Ii<it  on  th**  •N|tiity  fti<l«*  of  %hr  omrt.  whrr**  th«»  juh«dieti€ifi  ci  tkm 
Umi  <*han(*«*llof  i«  |»lar«««l  mtirvly  on  other  frround*  than  thoM*  of  the  cr«imon  Isw. 
he  i«  r«|u«ny  (H>ni|>i*tf*nt  to  (|«h*i(|«*  on  diafsited  fa«*l*  ai»  on  dtft|>utr<l  law  :  and  it  ia  mstler 
oi  di«rr«'ti«>n  f»nlr  whrn  h«»  t»iihfr  <»rtl«*r»  **r  |»«*miit«  thf»  f«rii«*«  to  »ubniit  the  tnsi  <if 
sorh  Ua-X  to  th«*  ro|rni<anr««  f>f  a  jury.  For  the  mannc*r  in  which  this  la  done,  are  ymtt^ 
452.  A«'rf»riiinic  to  th«*  latrr  j»ri'«-«M|rnl«,  whrn  a  rtN-onI  «-«tmr«  into  the  Kin|t'»  iwWk 
frotn  rh«nr«*nr.  tht*  chaii«'«*ll4^  (l«i«^  not  «l<»Iiver  it  prr»ff%4  mtanm,  liut  M*nd*  it  b^  ths  clerk 
of  tlie  tirtt%  img.     I  V^i  la   Ahr.  lUS.— 4  outsiiM.g. 

And  now.  by  12  A  l.l  Virt.  *\  lo*!.  anr  iMur.  rithrr  of  f»rt  or  law.  mu«t  li*»  arnt  to  ooa 
of  the  thr«-<*  vufirf  tor  ixmrta  of  law.  thrre  to  l»r  il«*trruuiH'«l  aix>ordtng  to  the  orUiaary 
aourss  of  prucmlmg  m  thuae  cxmrta.— J^waBf. 
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ever  been  known,  in  any  other  coantiy  at  any  time  :(d)  and  yet  the  difference 
of  one  from  the  other,  when  administered  by  the  same  tribunal,  was  perfectly 
familiar  to  the  Romans  ;(e)  the  jtis  prcetorium,  or  discretion  of  the  pretor,  being 
distinct  from  the  leges,  or  standing  laws,(/)  but  the  power  of  both  centred  in 
one  and  the  same  ma^strate,  who  was  equally  intrusted  to  pronounce  the  rule 
of  law,  and  to  apply  it  to  particular  cases  by  the  principles  of  equity.  With 
usy  too,  the  aula  reaia,  which  was  the  supremo  court  of  judicature,  undoubtedly 
administered  equal  justice  according  to  the  rules  of  both  or  either,  as  the  case 
might  chance  to  require :  and,  when  that  was  broken  to  pieces,  the  idea  of  a 
court  of  equity,  as  distinguished  from  a  court  of  law,  did  not  subsist  in  the 
original  plan  of  partition.  For  though  equity  is  mentioned  by  Bracton(^)  as  a 
thing  contrasted  to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or 
Fleta,  nor  yet  in  Britton,  (composed  under  the  auspices  and  in  the  name  of 
Edward  I.,  and  ^treating  particularly  of  courts  and  their  several  juris-  r^f^Q 
dictions,)  is  there  a  syllable  to  be  found  relating  to  the  equitable  juris-  ^ 
diction  of  the  court  of  chancery.  It  seems  therefore  probable,  that  when  the 
courts  of  law,  proceeding  merely  upon  the  ground  of  the  king's  original  writs, 
and  confining  themselves  strictly  to  that  bottom,  ^ave  a  harsh  or  imperfect 
judgment,  the  application  for  redress  used  to  be  to  the  king  in  person  assisted 
by  his  privy-council,  (from  whence  also  arose  the  jurisdiction  of  the  court  of 
request8,(A)  which  was  virtually  abolished  by  the  statute  16  Car.  I.  c.  10 ;)  and 
they  were  wont  to  refer  the  matter  either  to  the  chancellor  and  a  select  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated  the  severity  or 
supplied  the  defects  of  the  judgments  pronounced  in  the  courts  of  law,  upon 
weighing  the  circumstances  of  the  case.  This  was  the  custom  not  only  among 
our  Saxon  ancestors,  before  the  institution  of  the  aula  reg\a,{i)  but  also  after 
its  dissolution,  in  the  reign  of  king  Edward  I.  )(k)  and  perhaps,  during  its  con- 
tinuance, in  that  of  Heniy  11,(1) 

In  these  early  times  the  chief  judicial  employment  of  the  chancellor  must 
have  been  in  devising  new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered.  And  to  quicken  the  dili- 
gence of  the  clerks  in  the  chancery,  who  were  too  much  attached  to  antient 
precedents,  it  is  provided  by  statute  Westm.  2,  13  Edw.  I.  c.  24,  that  "  whenso- 
ever from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chancery,  and  in 
a  like  case  falling  under  the  same  right  and  requiring  like  remedy  '*'no  p^^f-i 
precedent  of  a  writ  can  bo  produced,  the  clerks  in  chancery  shall  agree  ^ 
in  forming  a  new  one ;  and,  if  they  cannot  agree,  it  shall  bo  adjourned  to  the 
next  parliament,  where  a  writ  shall  be  framed  by  consent  of  the  learned  in  the 
law,(m)  lest  it  happen  for  the  future  that  the  court  of  our  lord  the  king  be 
deficient  in  doing  justice  to  the  suitors."  And  this  accounts  for  the  very  great 
variety  of  writs  of  trespass  on  the  case  to  be  met  with  in  the  register ;  whereby 
the  suitors  had  ready  relief,  according  to  the  exigency  of  his  business,  and  adapted 
to  the  specialty,  reason,  and  equity  of  his  very  ca8e.(n)  Which  provision  (with 
a  little  accuracy  in  the  clerks  of  the  chancery,  and  a  little  liberality  in  the 
jadges,  by  extending  rather  than  narrowing  the  remedial  effects  of  the  writ) 


f<n  Vh^  CtmmeQ  of  Om§cien«,  institnted  by  John  TIT.  khiir  men*!  raita,  which  were  made  to  his  mnjestj  hj  mipplicfttlon, 

of  Pi  rtu^tl,  to  review  the  aenteiioe  of  nil  inferior  court*  and  and  upon  which  they  were  entitled  to  have  right,  without 

flKxIertte  them  by  equity,  (Mod.  Un.  liiNt  xxii.  237,)  teemfl  p:iyment  of  any  money  for  the  same."   Smith*!  Common^ 

rather  to  have  lieen  a  court  of  appeal.  wwdth,  b.  3,  c.  7. 

(•}  Thus  too  the  parliament  of  Pari*,  the  court  of  aession  (<)  Nfmn  ad  regem  appdUt  pro  aliqua  lite,  niti  jut  domi 

in  Motliud,  and  every  other  Jurisdiction  in  Europe  of  which  oontequi  non  potsiL     Si  jut  nimit  teverum  til,  aUeviatm 

«e  hnT9  any  toleraMe  account,  found  all  their  decixions  aa  deinde.  qwrratur  apud  rtgem,    LL.  Bdg.  c,  2. 

vHl  upon  principles  of  equity  as  those  of  positive  law.  (*)  Lambard.  Archeion.  59. 

Lord  Knimes's  Uistor.  Law  Tracts,  L  325,  330;  Princ  of  (<)  .lo:innes  Sarisburienois,  (who  died  a.d.  1182,  26  Hen. 

Kqoity,  44.  IT..)  spestking  of  the  chancellor  a  oflBoe  in  the  verses  prefixed 

(^)  Thos  Cksero:  **jam  HHs  promistist  non  ette  ttandum,  to  his  pnlj/crtUiam,  haa  theae  linea: — 

fia.  n>m  riAi,  q^  coortu*  quit  mHu  tt  deceplu,  dnio  pro-  ^.^  ^        . ,                .  «,„«fl^  ,„,w„ 

^^H!^  T^ihZr'Qt^Tl^  ^       l>r«<mo  hberantur,  ^  w:aldat7 piiTincipit  miua  /acU 

^)  L.  2,  c.  7,  foL  23.  (<")  A  great  varietv  of  new  preoedenta  of  writs.  In  cam 

(*;  The  aaatters  cognixAble  in    this  court,  immediately  before  unprovided  for,  are  given  by  this  very  statute  of 

befbce  its  diasolntion,  were  "  almost  all  suita  that,  by  colour  Westm.  2. 

of  equity,  or  supplication  made  to  the  prince,  might  be  (•>)  Lamb.  ArcMon.  61. 

bnucht  baiore  him;  but  originally  and  properly  all  poor 
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might  hAv«  cflTectaallv  Aniiw«rr«l  «11  the  paqxwM  of  a  coart  of  •qaiiy  ;(#)  ♦jmpi 
Uiat  of  obttttiiiiiK  a  diiK*overy  hy  Ihc  ualli  ol  the  drfetidmoi. 

But  whoii,  aUmt  the  i*ii<l  «il*  t'ht*  i\*ij;(u  of  king  Kdwanl  III.,  om«  of  Uod  ww 
intruduct*«l,< /» /  and,  though  totally  «ii*»c«iant«nmiic^  by  th«  cotirta  of  oomsMM 
law,  W4*rv  i*t*iu»id«.*rvd  an  lid  unary  dvpuMta  and  binding  in  oonacieaee  hy  ihc 
dvrgy.  tht*  iH*|Hirate  juriiMlirtidti  ot'  tho  <*lianc«ry  an  a  c*ourt  of  t-quity  brgaa  io 
ba  ctftablinhrd  uy »  and  J«din  Waltham,  who  waa  biahop  of  SaliidMir)'  and  rha»- 
oellor  to  kini;  l(i<'hard  U..  by  a  ntrainiMl  int«q>rt*iation  of  the  abuvo-menlioiMd 
atatuti*  of  Wontm.  2.  dovincnl  thi*  writ  of  subparmi,  ivtiimable  in  tba  conn  of 
ehantvry  only,  to  niako  tho  ft^olTiH*  to  aaea  aii-ouniablo  to  hia  cvifajf  far  wm: 
which  |)nM*t*Mi  wai«  atV«*rwanlfi  oxtrndiHl  to  other  niattrra  wholly  detenniaabW 
ai  the  iiHiimon  law,  u|miii  tal>K*  and  tii'tiliouii  »ttggi*ationa ;  lor  which  thcrefurt 
the  chanrcllor  hini»cll'  in,  hy  nlatuto  17  Hie.  II.  c.  t»,  dire<*ted  to  giva  damagca 
^&2 1     ^"  ^^'**  l^''^'  uiijuntly  aggrieved.     liat  an  the  *i-lerg%\  ao  early  aa  tha  nrigtt 

^  of  king  Ste|ihfn,  had  aUein|»ted  to  turn  their  ei*clt*»iaiitical  courta  into 
ooartii  of  e<|uity,  by  entertaining  i»uita  pro  iitstumt  fidet,  na  a  apiritual  otfcnet 
•gainHt  ("oniMiemv,  tn  caf*e  of  non.|wyinent  ol'  debta  or  any  bn*ach  of  civil  co»> 
tracta;(r;  till  checke<l  by  the  conntitutionaof  (!larendonu4>  which  declared  that 
^placita  tit  Uelfttis,  i^UiT  pde  inUrfumta  Urbemtur,  vei  aiisqut  inirrptnnttone  jUrt^  aiaf 
ta  Ju*ittui  rriiu:"  therefore*  |»n»liably  the  iH.*cleaiai»tical  cliancellon»,  wlio  Ihea 
hah!  the  M*ai,  wert*  rviuiiM«  in  abridging  their  own  new-a(^|airod  juhadictiott; 
•a|iec*iaUy  an  the  fi|iirttuai  c«iurti»  (tintinuediO  to  graup  at  the  name  authority  aa 
before  in  nuita  pf^  la-swrnr  jitin  im»  late  aa  the  lilteenth  <'vntur>*,4«;  till  Anally  priK 
Ubited  by  tho  unaniinou*  (tuicurreiice  of  all  the  judges,  llowever,  it  aufiaaffa 
finom  the  |)arliaiiient  r«»llii,4iri  that  in  the  rt*ignii  of  Ilenr)'  IV.  and  V.  ihm 
Ooaini«>na  were  n*peatedly  urgent  to  have  tho  writ  of  Muhpanui  entirely  asp- 
pnMMHHj,  aM  ln*ing  a  novelty  deviM'd  by  the  mibtU'ty  of  clianc<*llor  Walihaa 
againtit  the  form  of  the  (-vtmnion  law ;  whereby  no  plea  <*ould  be  detamincd 
ualefiA  by  examination  t>n  oath  td'  the  partiea,  aci<ording  to  the  form  of  the  law 
civil,  and  the  law  of  h«ily  church,  in  aubvemion  of  the  common  law.  Bat 
tiiCNigb  llenr^'  IV.,  being  then  liardly  warm  in  hia  throne,  gave  a  nalliatiag 
aaawer  t4>  thrir  |M*titioiiii,  ami  actually  fiaMed  the  iitatuta  4  Hen.  I V.  r.  :22l« 
wbertdiv  judgmenti*  at  law  are  dtn-Iared  irrevocrable  anleM  by  attaint  or  wnt  of 
•rror,  \vi  Inn  non  put  a  negative  at  (»nce  opon  tiieir  whole  application ;  and  ia 
Kdwanl  IV.V  lime  the  proeviMi  by  bill  and  subp4rma^  wan  become  tha  daily  ^rmt> 
tico  t»l'  the  cimrt.i  jr » 
^&S1         *^^^^  thiH  did  not  extend  verv  lar:  f<yr  in  the  antient  tn*atiiic  entithNl 

<>  i/iivr^ifr  Jrs  nturtr*,,  jf  f  i»up|HHHNf  to  Im»  written  very  early  in  the  aixteenth 
century,  wo  have  a  catal«*KUe  <d  the  niattera  ot'  ciMiiieienc^e  then  cognliable  by 
iMbfturna  in  chan«*ery,  alurh  lall  within  a  very  narrow  c*om|ia«i.  No  regular 
JoJicial  M*itom  at  that  time  prevailfd  in  the  court;  but  the  nuitiir,  when  ha 
thought  hiiUMC'lf  aggrieve«l,  l«Mind  a  demiltt^ry  and  uiHx*rtain  remedy,  arci»rding 
to  tlie  private  opinion  «>!'  the  chanct*llor,  wh<i  wa*  g«*nerally  an  e<vie*ia»tjc,  or 
aometimen  <  thoUi(h  rarely )  a  Mtatr^iuaii :  no  lawyer  liaving  nat  in  the  «^mrt  of 
eliau(H*r)'  fn»m  iIk*  tinie«i  of  the  chief  juaticea  Tliorp  and  Kny  vet,  •uvcvimixely 
rbanfvlltin*  to  kint;  M«li»anl  III  in  l:{72  and  lH7«i.tr>  to  the  promotion  of  Sir 
Tbtmia*  Mon*  by  kin&;  Henr>'  VIII  in  IXii).  AlVr  wht<  h  the  great  aral  waa 
iodiM'nminately  commit t4*d  to  tho  cttat4)«l3*  ol*  lawyem,  or  courtieni,(^a>  <ir  chajvli- 


fn  TVm  WW  IW  4^.ia««  «<  r*lrf«t,  •  vwy  Ii*w»i4  )m^  t»mtrtm,  wvi^ai^  In  mib*  •mrtmA  tu^rn^  (I 

Ilia*  tiflv  U  M«*«4  Ui' |.«Mrth     'U  >m*pmm^   my^,  mtiit  UmA  liAl,  m'  t,   M  ft j%.  Urn.  tm^ ami  Qm > 

a*  wrnM  »f«p  »»««irw»' •••  rMM  «.  .ii  .««.«  «MM  «•••••  U»ttm»k  U i  wil  Hi  m  M  Ifcat  illwl . 

0imm»  Hfi»  *  fk*««  «vr  !•«  /«  •«.  «4  M^m4n»««M  •»  jm0%m.  fwf^  .  #>«»    L  I.  f  ^    tmi  Ml  Qm  ittmm  MA  !«' 

airH  m^  t^*-m  i  0t  4»mhit  tmmHh  "     law  Uw*.  21   Mv  ia»t  «tMW>  w    ■WH  I 

If.  A  .*.  I«»f*w4     III^IV.I«.    11   Mm  IT.  ML 

p,  fUM  U»4  A  «^  a»  Tl    »     J>  tdm   n    1- 

ir  »f»i»  •■»•«  :•«    I  u«  HI  «•.  aw4  /vr4    4  ii««k  IT  >•:•  •««  iml  aa^  t  %« 

|*>  l««4  1  •ii»it    ll*«  II   k  wi  ^  *r1.  «M««  ak  n*p«  f  r»| a—  •  Afcf    4 « *4iw«  >—>^A»  4Ih  4a>  1^ 

!••  I"  ll«»  II   f    U     »|«»4  AM  »^     «lwL«a.     I  k^   AM.  £^  £1.  Ci. 

|t   U  «  II  •  III.  M«««ui**«rti  W«i«M«f*«tM»'M  44*«  •    Aitf    #%'?      11  l^«   n     Sk^i^tto^  U  K4«.  IlLjM 

IpMi  li«H  -«U  ••4tw«ite  •««•  Mjwtowl  w  t«  4«««r-*#v  l»  fftt«4  I  ft«41    i'r   ?:••.  A« 

|i«      I^^U    4   r   U-    />>.>•  %»mm,  U      »««  ••  IW  •4*l«l»  mt  »•    tift   «a**i»r».  M  Ji^     1»Hi|I««AA  *.&  UJ4. 

•m  ««f     '    ••-^     .   -»  i  «    Mi^ava  \y  *«rt  I*   lk*t*  mmamk  i*    ^pi*  u^mm.  Ill       l»^t*  <     «%•    ^r    J« 

Ml^*    I  .  1«'  M.  «<  |r   '.«Ujr     .  |-Ty»   |M«     .)r     #  |4v    II  .  •    %i|wilHrt|.  M   J«kl^  AaA  llill>i<k 
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nieii^6)  according  as  the  oonyenienoe  of  the  times  and  the  disposition  of  the 
prince  required,  till  Serjeant  Puckering  was  made  lord  keeper  in  1592 ;  from 
which  time  to  the  present  the  court  of  chancery  has  always  been  filled  by  a 
lawyer,  excepting  the  interval  from  1621  to  1625,  when  the  seal  was  intrusted 
to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards  bishop  of  LJncoln; 
who  had  been  chaplain  to  lord  Ellesmerc  when  chancellor. (c) 

In  the  time  of  lord  Ellesmere  (a.d.  1616)  arose  that  notable  dispute  between 
the  courts  of  law  and  equity,  set  on  foot  by  Sir  Edward  Coke,  then  chief  justice 
of  the  court  of  king's  bench ;  whether  a  court  of  equity  could  give  relief  after 
or  against  a  judgment  at  the  common  law  ?  This  contest  was  so  warmly  carried 
on,  that  indictments  were  preferred  against  the  suitors,  solicitors,  the  counsel, 
and  even  a  master  in  chancery,  for  having  incurred  a  prasmunire  by  questioning 
in  a  court  of  equitpr  a  judgment  in  the  court  of  king's  bench  obtained  by  gross 
fhiud  and  imposition.((Z)  This  matter,  being  brought  before  the  kin^,  was  by 
him  referred  *to  his  learned  counsel  for  their  advice  and  opinion;  who  p^^ 
reported  so  strongly  in  favour  of  the  courts  of  equityj^e)  tnat  his  ma-  ^ 
jesty  gave  judgment  in  their  behalf;  but,  not  contentea  with  the  irrefragablu 
reasons  and  precedents  produced  by  his  counsel,  (for  the  chief  justice  was  clearly 
in  the  wrong,)  he  chose  rather  to  decide  the  question  by  referring  it  to  the 
plenitude  of  his  royal  prero^tive.(/)  Sir  Edward  Coke  submitted  to  the 
decision,(^)  and  thereby  made  atonement  for  his  error:  but  this  struggle, 
together  with  the  business  of  commendamSy  (in  which  he  acted  a  very  noble 
part,)(A)  and  his  controlling  the  commissioners  of  sewers,(i)  were  the  open  and 
avowed  causes,(A:)  first  of  his  suspension,  and  soon  after  of  his  removal,  from 
bis  ofSce. 

Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  practice  of  the  court 
into  a  more  regular  system ;  but  did  not  sit  long  enough  to  effect  any  con- 
siderable revolution  in  the  science  itself:  and  few  of  his  decrees  which  have 
reached  us  are  of  any  great  consequence  to  posterity.  His  successors,  in  the 
reign  of  Charles  I.,  did  little  to  improve  upon  his  plan :  and  even  after  the 
restoration  the  seal  was  committed  to  the  earl  of  Clarendon,  who  had  with- 
drawn from  practice,  as  a  lawyer,  near  twenty  years ;  and  afterwards  to  the 
earl  of  Shaftesbury,  who  (though  a  lawyer  by  education)  had  never  practised  at 
all.  Sir  Heneafe  Finch,  who  succeeded  in  1673,  *and  became  afterwards  rm^^K 
earl  of  ^Nottingham,  was  a  person  of  the  gi*eatest  abilities  and  most  un-  ^ 
corrupted  integrity ;  a  thorough  master  and  zealous  defender  of  the  laws  and 
constitution  of  his  country ;  and  endued  with  a  pervading  genius  that  enabled 
bim  to  discover  and  to  pursue  the  true  spirit  of  justice,  notwithstanding  the 
embarrassments  raised  by  the  narrow  and  technical  notions  which  then  pre- 
vailed in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which  had  pos- 
sessed the  courts  of  equity.  The  reason  and  necessities  of  mankind,  arising 
from  the  great  change  in  property  by  the  extension  of  trade  and  the  abolition 
of  military  tenures,  co-operated  in  establishing  his  plan,  and  enabled  him,  in  the 
course  of  nine  years,  to  build  a  system  of  jurisprudence  and  jurisdiction  upon 
wide  and  rational  foundations ;  which  have  also  been  extended  and  improved 
by  many  great  men  who  have  since  presided  in  chancery.  And  from  that  time 
to  this  the  power  and  business  of  the  court  have  increased  to  an  amazing 
degree.** 

(*)  Ooodridi,  Gmrdinar,  and  Aath.  bis  prmnogfttiTe,  nnt  letters  to  the  Jadgea  not  to  proceed  to 

(^  Bwff.  Brit.  427H.  It  till  himself  hid  been  first  oonenlUNL    The  twelve  Jodgr« 

(^  Bucuo**  Works,  lY.  611,  612,  6S2.  Joined  in  a  meniiMriiU  to  his  mi^leety,  deelving  thnt  their 

(•1  Whiteloclceaf  Pari.  li.  380.    1  Chsnc.  Rep.  Append.  11.  ooniplinnce  would  be  contranr  to  their  oiths  and  the  law; 

if  I  **  For  that  it  appertaioeth  to  oar  princely  ofllce  tinly  to  but,  npon  being  brought  befl>re  the  king  and  council,  they 

Jadge  orer  all  J«dgii>«,  and  to  dincem  and  determine  such  all  rvtntcted  and  promised  obedience  in  erery  such  case  ibr 


dif^tvncea  as  at  any  time  may  and  sh.tll  ariae  between  our  the  ftiture,  except  Sir  Edward  Coke,  who  said  **th-it,  when 

srrrral  oonrts  tooching  their  Juriwlirtion,  and  the  anme  to  the  case  bnppen»'d.  he  wnnlU  do  his  duty.**   Biog.  Brit  1388. 

srttle  and  defennine  as  we  in  uor  princtrfr  wisdom  shall  find  (M  ^^ee  th  it  article  in  ch.  A. 

to  slumI  most  with  oar  honour,"  Ac.    1  Cnanc.  Kep.  Append.  (*)  See  lord  KllMimere*s  speech  to  Sir  Henry  Montagoe, 

».  the  new  chief  Justice,  15  Not.  1616,  Moor's  Ki-portu,  828. 


"I  Fee  the  entry  in  the  ooancil-book,  26  July,  1616.    Biog.  Though  Sir  tUlward  might  probably  have  retiiniHl  his  seaL 

BriL  i;i:iu.  it  during  his  BU!t|M>nsiun,  ho  wituld  have  complimented  lora 

(*.  In  acaoseof  the  bishop  of  Winchester,  touching  a  com-  Villiera  ^tlie  new  fivourite)  with  the  ditipos;U  of  the 

king  James,  conceiving  that  the  mtitter  affected  lucrative  office  in  his  lourt.    Biog.  Brit.  ISttl. 


^  Be^'det  the  chancellor,  the  maderofthc  rolls  had  jurisdiction  of  judging  causes  on  the 
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Krfiin  thi*  I'fnirt  "f  ♦•■jiiif  \  mi  •  !i:iiii"«tv,  n*  InMu  tlir  *»tli«»r  ^ujx-ri'ir  iMnirt*.  aa 
A|t|M-:il  iii'<«  I'l  tilt'  hiiii«<*  •>!  |Mfi«  llitt  thi-n*  ur«>  thf«M*  tlilli  n'lM'r^  ttttwt^-Q 
■|i|NMi<«  trMiii  :i  liMirt  nt  «  'jiiii\  .  :iri<l  \int«<>t  i-rpir  tntrn  a  i*<»urt  i*t  law  :  1  'I'uxl 
tilt*  titriiiir  iii:i\    U-   lipMiji.i    up 'ii   :iiiv  iiil«*ri'K  iit<>ry   iiuitttT ;  tiu*  lall<T  uj^iD 

^KlrA«-r'i.ii.iri  •I'U' ••[  tL«'  •■  uri  ■•'  •li.m  i*r>.  • '.ir<iiii.i!  \V.ii«*  y  wa«.  il  i«  «*i'l.  ti.r  f.ni 
wli'i   ii.tr  -111- •  •!   tlii«   |«.t«ir     :;.■!. »'!i    ;it<  it    iiiii<  ii  4it  ;•■•  {•••(    {n,    y^-i   ipim    it  »•«  rii«   ;.•    ^ 

milh-'ri/.  •!    ti,   <•! il   •■•rii....'>-    -h    -.1.  i>  r   tin-   /r>.it    ••  .1       W]i^|!.    I'rat-    K*-^   l7**.      •      .a 

Ih^;   '  It.iii  •  t\     II.   \       rt.i-  t.:i.'    ii.-i    I'i.i I   h.-  «:!!.ii^'  .»r<-  usually  .i(  ":\  *»  •  !•-  «  .t.  :  ■• 

rvi'fi;!!,:  ■!(  K:«  liH  I ir!  :tt  f:.      :■•.!•  \  i:-i        A!.  •{■  >  T>--  *  Mi  ii!>-  t-V  hilll  lii'l«l  (••    •;/i;<-l  ^  f 

till'   l«ir«l   >hiii>*ii-'r    I--!. Iff   ;i..\   .ir  ■■  •iiri'l!' 'i.         iif.t    II    i-     .".  -.   I        |l\   ■t.ilu**-    .     ii... 

II  I-.  'J.'i.  -    '•    .k\<.irl\  *>iitii  ••:    \  .*»       v%.i-  jr.tii!!-'!  !••  tiiiii :  alpl   \'}   iti*-  l«t«*  a<  !  '•  (»•■•      :V 
r.  M  li.o  -.i..ir\  i«  r.ii-<<l   i<i  7*"">.      M>   h-'i  i«  hi-'tli't*  l>\  |*ati-n:  t>*r  liif.  .iii<l  ta^i-«  !.*.• 

(Mill    |>ri-<>  rii«f|    \'\    1  <*    h^ii%     111    .11  •'(  «  II  rt      Wv.ilt.  Vt.i'     lii-^.  .77.      Ili-   l^kt-*   ]  r^ 

i*r«li'if  •    I.I  \l  rflli  r  till-  •  h-ilii     ..  'I     (••  !•  !•■  .»!.  'illi*  r  "I    tU*'   Jil*ii2*"-. 

<•»  II.  „•!■•:.'.•,•■•■.»•  J II   !•.!•.   •■!   I- i-.t .iiii  i«  .-i.<  il  I-  ^'.ili  .!••  riM.*inj.  il  M  A«  j.rii.l'^i. 

\f\  till  i.iit.i  Itl  •  'J  1  tit.i!  i.i-  :ij  •  •  •rx  tiii.:lti  .i|ij  •'.n*.  .m  a-i'litii'ii.ii  lu-lj- .4-*.*:  .r.:. 
ndli>i|  !),•-  -       .  >.  ..         r    !.,.,•,,•  •!,.   .  i,.iii.  fll..r.  M  ti-i  iiiii^l  hf  J  li.trri<!'-r  •'?  Mit*  n  ^  *•*.-•' 

»|jiii>i.ii,:    '.'•  [■■•i'l   K.-  ••!!]•  ••  'I'ir.ii.*  »' 1  lM-)ii«\i  -iir.  -iit;  •••  t  !••  ri*iii'>\.il  ii)*"!!  iKf  a*!  ir«««« 

fif  Ifith  ii< •!•••«       )l.  •>.  •  I    J.  )|.-  «ti  111  ii'-.ir  •iii'h  I'.i****  .«•  th>'  <  li.iiii'*'lti>r  *ri.4il  <l.rt-<  t       !{.• 
ili*i-ri-f4  -:».iii   U"  •■iJ-  •■•  I  rti  r-  V'T-.i;    )•:   •.!»••    •  ti.«ii-  flli'r.  aii'l  m'..*l  U*  •  jTipmI   (•«   |K«"  latter 
lM«|iiri-   tlii-\  i«ri*  •  iir".i>-'l       !•.   *•-   t     ..    h.-  i-.iiiii>ii   al:>  r  <ir  \arv  ii  ilii-ri-t*  of  •  hj^t.  vii  •?  •# 
in.uitfr  ••!   I'lll^       >>.t.   1  •!.:•■.  :<  ;ii  It  i.-i!  .  •••i[|    hf  -ii.iii   «:!  .  .ftiiil   hi-  i«  !••  runk  ii«  i:  A::rr 
the  iii.i-li  r   !■!   r-'li-       •*. .  !     .    i|)  •..!,(<    j..-  ■■:!..  ti-       >•■   t    •■.   I».ti%  li»'   :•   :••   l«    r»  :*i    .'-l 
S«»t  I    7    •••trli  lit  •  *Ii.  •■        >.  ■  ?     "»    f.   •  -iii:'.       ".i**!    .  ;ii.rt   .••••I  li_\  •illr.t    1 V.  ••"»  4  »••••••!  ■ 

S«»f  \'2  Iti.ti  hi  iii-Mt:«  '-tti  »:-  -I'.. li.  :•••  .i>  ii-i  ?•■•■-!■■:  J  .i«.ii«-«« 'liii''  *^'i' ?>  W:..  :;,.f 
till*  \  ;■  ••  •  :..ii,.  •  !!■  -r    t.  i-   }•-■»•:    !••  !.•  r  >.   •  •  -ii-.  i.*.    i   ;..  ■!     n    !••  •!;<•  )..»r»*>    "r   4!!*  r   «n 

fiff'li-r  iii.iiii-  l'\  ti.*>  I'lfi  •  I.  II.'  •  .\  -r  '  ^•■<-  I  .1  .\  W  rj  •  I*  III-  >  .iiirifir./i-l  tn  •!.•<  i.xr^* 
II.  Ill-  .«  ii"{  (•!  .ill*  r  it  I'l  1^  U  !!•  II  of:.!!.*  '  -  !i.i-  i'i;<i  i-ii.kip  •-lliir,  li>*  han  ii"  arj»- 
dlt'ii.iii  (••  .lit*  r  or  'l.-i  /.  ir,;>-  uri'-'*  in  i*!*-  i-\   lli*'  •  ii  iii-  •il'-r      I<1.  4  •!. 

|i* -.  !•  ■>   [!.•■   Ill  k«ti  r  ••!   :!.••   r  -i.-      :!.•    1  f.;*  :.     tl.- r*- .ir*   •  .«-\tii 't'h*  r  •'.-•»'-•  !■»    ••..•-    -, 
<'«iiii    I  •!»•    >  ti  lit- i-r\.  Il,  '1        \.^  .It. --■«•-:-  .1(1-1  .»:!ii|  1%  .!«  .iTi- •Mi'iii  Im  !.ir«-  '  11'   "t   th   ;i«Ai.  i 
Pi^fi*'!     .ill  III  i!(*  r- ••!  .!•  ■  •■  111!    •■^••j!.    1.^  !••  .kit^Mi  [«.  .\>    .  .r  r*-,j>A*  ^r.t.i--.  •  "It!*  ;:.|  I*    *i.  i 
mil  1 1    j.k.      .in-    nii-rr-'l    !<•   »?.•!!;        1     '    ir    II     -r    •         IJ'i'"    I     1      U.      "•ti...    HI     .     j«. 
:i*.*ii...    Ill    .     IJ      'I  I,..,    11!    <     \*      t'.ti...    Ill    .     l'>       l«  <.'!•-  !li'-*>.  ti.*-r.   .»r.   ^  ifi 

fj*r  I  -  '     .' .    I]  I  -111*.  •!  Ill  rr -iii!:\  {■•  t  ik'-  itit  i  i\  i'«   A>        Ni-\l  ;ii  |'r*'*-*«l*'iii  •    *?•■  :;  • 

/iJ  •    •   i>  Il  ••!  ti  I.  iMi  l,.k-  |.  Il  >n       11  •  If  r  k-  illi'l*  r  liMii        Th*-  -ix  ■  1*  ik*  lar*'  |i7:n    .j.^.y 

i-«ilii  •■■  Tf  I  ,!i  iiiiiti-r-  .Il  •  I'l  :^  iii'i  .1  ,•  ((■•  .r  t-u-.ii>  "  !■•  |[.iii-.ii  t  *iii«l  til'-  All  I -n.  .-vwi- 
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nothing  but  only  a  definitive  judgment.  2.  That  on  writs  of  error  the  house  of 
lords  pronounces  the  judgment ;  on  appeals  it  gives  direction  to  the  court  befow 
to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  nc  original  juris- 
diction, but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other  jurisdictions. 
This  is  the  court  of  exchequer  chamber ;  which  was  first  erected  by  statute  81 
£dw.  III.  c.  12  to  determine  causes  by  writs  of  error  fVom  the  common-law  side 
of  the  court  of  exchequer.  And  to  that  end  it  consists  of  the  lord  chancellor 
and  lord  treasurer,  taking  unto  them  the  justices  of  the  king's  bench  and  com- 
mon pleas.  In  imitation  of  which,  a  second  court  of  exchequer  chamber  was 
erected  by  statute  27  Eliz.  c.  8,  consisting  of  the  justices  of  the  common  pleas, 
and  the  oarons  of  the  exchequer,  before  whom  writs  of  eiTor  may  be  brought 
to  reverse  judgments  *in  certain  suits(/)  originally  begun  in  the  court  of  j-  ^^f-r^ 
king's  bench."  Into  the  court  also  of  exchequer  chamber  (which  then  *• 
consists  of  all  the  judges  of  the  three  superior  courts,  and  now  and  then  the 
lord  chancellor  also)  are  sometimes  adjourned  from  the  other  courts  such  causes 
as  the  judges  upon  argument  find  to  be  of  great  weight  and  difficulty,  before  any 
judgment  is  given  upon  them  in  the  court  below. (m) 

From  all  uie  branches  of  this  court  of  exchequer  chamber  a  writ  of  error 
lies  to 

X.  The  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the  king- 
dom, having  at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the  law  com- 
et) see  ch.  xxt.  p.  4ii.  («)  4  Inst.  119.   2Biilat.l4e. 

sppeitl  in  chancery.  The  master  of  the  rolls  is,  by  1  &  2  Vict.  c.  94,  the  custodier  of  the 
pQDlic  records. 

In  1813,  an  additional  judge  in  chancery,  or  vice-chancellor,  was  created,  with  power 
to  hear  and  determine  all  matters  depending  in  the  court  of  chancery,  according  to  the 
direction  of  the  lord  chancellor.  This  additional  assistance  was  soon  found  insufficient 
to  keep  under  the  husiness  which  flowed  into  this  court:  and  in  1832  it  was  relieved  from 
the  jurisdiction  in  bankruptcy,  which  it  had  previously  exercised,  and  which  was  then 
transferred  to  the  courts  of  bankruptcy,  an  appeal,  however,  being  still  open  to  one  of 
the  vice-chancellors  appointed  to  sit  in  bankruptcy.  But  this  app€»l  must  now  be  made 
to  the  court  of  appeal  in  chancery.  It  was  still,  however,  generally  admitted  that  the 
court  of  chancery  was  inadequate  to  relieve  the  crowd  of  suitors  who  awaited  its  judg^ 
menta,  and  an  increase  of  judges  was  loudly  called  for.  Accordingly,  when  the  equity 
iariadiction  of  the  court  of  exchequer  was  transferred  to  the  court  of  chancery  in 
1841,  two  additional  vice-chancellors  were  appointed,  (5  Vict.  c.  5;)  and  a  third  vice- 
Canceller's  court  has  since  been  created.  14  Jb  15  Vict,  c  4.  15  &  16  Vict.  o.  80.  These 
judges  are  to  hear  and  determine  all  matters  depending  in  the  court  of  chancery, — either 
M  a  court  of  law  or  equity,— or  which  have  been  or  shall  be  submitted  to  the  jurisdiction 
of  the  said  court  or  of  the  lord  chancellor  by  the  special  authority  of  any  act  of  parliament. 
There  is  an  appeal  from  the  judgment  of  any  of  the  vice-chancellors,  either  to  the  lord 
diancellor  or  to  the  court  of  appeal  in  chancery. 

The  court  of  appeal  in  chancery  was  created  by  the  stat.  14  &  15  Vict.  c.  83.     It 

eonsista  of  two  lords-justices,  appointed  by  letters-patent,  with  whom  the  lord  chancellor 

•ometimee  sits  to  form  a  full  court,  but  who,  with  or  without  the  lord  chancellor,  exer- 

etae  all  the  jurisdiction  in  equity  possessed  by  him,  without  prejudice  to  his  sitting  alone 

and  exercising  such  jurisdiction  alone  as  formerly.    This  court  may  consist  of  the  lord 

ehancellor  and  the  two  lords-justices,  or  of  the  chancellor  and  one  of  such  judges,  or  of 

the  two  lords-justices  sitting  together.     The  appeal  in  bankruptcy,  formerly  to  one  of 

the  vice-chancellors,  is  now  to  the  two  lords-justices,  who,  together  and  exclusive  of  the 

lord  chancellor,  constitute  the  court  of  appeal  in  bankruptcy,  whose  judgment  in  such 

cases  is  final.     An  appeal  from  any  judgment  or  order  of  the  master  of  the  rolls  or  any 

of  the  vice-chancellors  lies  to  this  court  or  to  the  lord  chancellor. 

From  these  courts  of  equity  in  chancery,  as  from  the  other  superior  courts,  an  appeal 
lies  to  the  house  of  peers. — Stewart. 

"By  the  stat.  11  Geo.  IV.  and  1  W.  IV.  c.  70,  these  courts  have  been  abolished,  and 
the  court  of  exchequer  chamber,  as  it  now  exists,  constituted  in  their  place.  Error 
brought  upon  (that  is  to  say,  an  appeal  presented  against)  any  judgment  given  by  the 
Warts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer  is  to  be  heard  and  determined 
only  by  the  judges— or  judges  and  barons,  as  the  case  may  be — of  the  other  two  courts 
in  the  exchequer  chamber,  from  the  judgment  of  which  court  no  error  lies  except  to  the 
bouse  of  lords. — Stewart. 
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llitiii-ri't  iii.iv  .ii*«' )»    ri:i-ir«*l  tin-  Inlniuul  i-^laliii-in'il  dv  Matiitt*  II  U«    III 
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lit!  ■•■Il  '.'ii'->ii  *  >■'■  !  i.-ii  >i:'.  iii-l  .1  *•  •  .  li.'  •;  ii.'i  •  rt.iiiit%  111  it*  ••lli..ii.*fr«l  «.  t 
jii-t  !•  •    \\  I  .'    .  li  1-  .■  -  .•  ■  :.  I.  ■.  *  .  •  Il    il-  *  *.•  tl  i  \  t  :.•   -!■•  •  'u-  !•■  •■!  I 'in*  |'«'«-r  •rt.fi^  in  r»-  • 

lii'iii  Mil      ii'l.'iK  lit  ••!     i  <<-ir*  ••  li.i I  ••!    .1  I  ti.r.ii.'\   •>!    M.'ij*i-«     ••r.  .ihTaiii.  lit*    •l«v^ft>« 

ii|  iii'J^'i  -  -I-  1  .  liik  '■  •-!  <•  -I  .»ii  I  ■<  •  ■  li.i  i.-)if  I.  i!  II.  i\  l.f.  ill  |)i.  I  r.iiii  h  I  t  Mir-af  ffvl«r  * 
lliiiiKi-'l     iii.int.l    i'\    .1  |«.  I    "X    !«•!«    Ji.»\  ,ii  J    fk'f  ••!•  il  •  \|-«  ri*-li>'t'  afiit  •  ri'lt'«r«|  « .*h  fy« 

Ml' )i  •'I*'  •!  kiti-vi  l**i.-'  "I  .i«:».ii.  \\\'t  !••■«  !•  «  iii«  atii'iiiliiiir  an*!  liitkfnii^  —  ih^  '«-« 
ii.'ii  <  II.-  li  till  '•■•  ■  *  !.•  :  il  •••  i.i  ii»*  !:->iii  tilt  •!•  •  i-i^ii  iiiiii*  r  rt*%  !•'«.  aiiil  if.ii*  in  <'f!'«'l 
iiiiiiilx  I  »'  'I.'-  •i.iri.r  -  r.^'fii  t>i  a  'il  •  .-I'-ii  i  \  !•  .Iiiii. •  tiii  i  «••■  |>ri-i-i«««l\  « li«  r«*  ;i  «  «•  e 
\.\ft\\\  iii|-.«Ki.  Il  .1  I  •  i  It  i|  -  ?i  -r*-  I-  !••■  ii-.'r*  ll<  •!  ti..iii  uil.  a  «iri^'ii'  !•  ir»l  |«vr  •ili:r.  f 
ui*  -IM'  .li  •  I  ^  •  li  ir  II  '•  :  ■  Ml; II  !!■  .iff  ii|«  ii  .%  •  ti|i.|  I  i  i.t  .«i:.i;lt*t  lhi>  ii**i';*f>>n  Atr*"*!!  1^* 
I).. nil  ■  ft  1  11   li.ii.  .1.  .ill  .r ...  r         I'M*  '"  "■  '''iri-ii'  •»•  '^■<  i>  *\ .  i>*l    i-  |*.  I  4*J.     W:iK  i|jr  i  jm^ 

%»\    •*!•  11.*' It  ii.i..*    I.I*    jiiip.il    *r.«*I    111    th**  li'iii I   |<«-«-r«.   kciniii    l*ark^  «mi  rv^vaiii 

1114  It  .1  !«-•  r  '••!  ii't  I  iit\.  \%.:i.  tlii  I. til-  'I  liir«l  \Vt  ii*lf\ii«li*.  ihi-  iiA>(fl<rt  l««inr  that  h#w*> 
uM<  I  •  III  li- lit  iki\<r*  III  i\  N-  .iirr<i-|ii>  •  •!  ifil->  tlif  hitfkii*«K  «^iiirl  willn^il  inv«4f:*-f 
uuy    :*  ■'   -i>i<i  I-    Il    !<•  !'••     i.i-ii 'itlar^  {■•■••r  a.;**  nr   ti<  til'-  Ari*liH*rmlir  frttim  n4  tt>^ 

!•  .':-.rf!i.ri  iii'M^  'f.-  >it  •  •i*.i.l.iii;  til*  I  itr-i' II  i-I  .i  lii  r*-«i:(jr\  lillf*  «hfii  llirrr  mai  r.  4 
l«-    iil>  'I  I  !'•    iii>-  ii.       '  •  .;  ;  xrf  .11.'  .'        *  in  a'    i.«>a:.<t  i.  !i"ii  iiiftV  :fij  t«*«'ii  «*vi>r«'«w*i  •!  It.n 

III-  It  'II-  II'      I-    !•  ■    i  i>.*    :■•  «:ii  '•  •  ;    'ii<    I. -Ill *.    |-  .  r«   to  till'  :iil1i|t-|ii^i*  an*!    }••«!'•  t4   tt^ 

I  lull  1 1    ii.l    '.•■  .1  ■  ■■  ■      ,-t\    .1**    •  '   '   .•    Kii  II..  •    -  :    li i.-t.!iill"li,  .i  |mlr|il    li%»   ia-wn  »cf.   - 

i--.j.-l    •■     I    •    i    W-:   -.-    .    II,.       I.    '..       .-it I   t-.f-i 

111  N.  .t  ^  ■•• ..  ill  I  \.  *  '.  .  -.  \  .i:  I  •■  'I.t  .  'l.t  r  *»!.i'«  •  till  |-I.in  iif  :nT*-«tinf  ihr  ^r  i'« 
<ir  '.I  •  •:.  I.  i«  r*..a!  <  !.!  >  i.tii.  .#  >-r  '!.•  i>  .'  -i.klur'  w.'fi  tl.i-  tiiii>  tinfi*  ••!  m  U.gU  f^^iM  •/ 
rrifi  *  III- 1  II  |«  .i'.  -  f..i*  I  •  •  I.  !  ..'  t\  I  '.••!.  .Ill- i.  a?tt  r  .tii  •  \  |  •rii  In  i-  I't  inarii  t  ««*«  -.n  lt« 
tW'*  **;«'.*  I.  II..  -I  ).  I*  t  • .  I.  ii  .11  i«  111  •!  1 .1  -lit  .  .  ;  tTi-  tl, ,  i«.ttn«  I'f  Li«i**r»  t  ■  tw 
ffl-\*'r*«-«l  .1.  I  J.I  ti  »'i  •  <*.  •  '.i'  I-  i  \  !).<  V  .lit  «  .  !  i.t\  II..  f,  1(1,1  •  !>  iiiiil  !••  )«•  |»n«ii.>-tiV«'  •«?  <^  «• 
fu«.'  li  .iii-l  iili   •  :t.i.i,:%     .kii-i  -  iifi*i  .lui  1,1  iii*«-.  iiri*-.   !>i  tirli  <  ai.il  iiri^lirrl} . — CiAAB  aharti  A 

^t^Alt  r  •'%  .1  lAIllli'l  iftXil.i  I   All}    i«<Ul!UUii;(l         »*«U  IkSViaili. 
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bsrons,  who  are  to  be  chosen  at  every  new  parliament,  to  hear  complaints  of 
grievances  and  delays  of  justice  in  the  king's  coarts,  and  (with  the  advice  of 
the  chancellor,  treasurer,  and  justices  of  both  benches)  to  give  directions  for 
remedying  these  ♦inconveniences  in  the  courts  below.  This  committee  rjicty 
seems  to  have  been  established  lest  there  should  be  a  defect  of  justice  for  ^ 
want  of  a  supreme  court  of  appeal  during  any  long  intermission  or  recess  of 
parliament ;  for  the  statute  further  directs,  that  if  the  difficulty  be  so  great  that 
It  may  not  well  be  determined  without  assent  of  parliament,  it  shall  be  brought 
by  the  said  prelate,  earls,  and  barons,  unto  the  next  parliament,  who  shall  finally 
determine  the  same. 

XI.  Before  I  conclude  this  chapter,  I  must  also  mention  an  eleventh  species 
of  courts  of  general  jurisdiction  and  use,  which  are  derived  out  of,  and  act  as 
collateral  auxiliaries  to,  the  foregoing.  I  mean  the  courts  of  assize  and  nisi 
prius. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in  every 
year  sent  by  the  king's  special  commission  all  round  the  kingdom,  (except  Lon- 
don and  Middlesex,  where  courts  of  nisi  prius  are  holden  in  and  after  every 
term,  before  the  chief  or  other  judge  of  the  several  superior  courts;**  and  ex- 
cept the  four  northern  counties,  where  the  assizes  are  holden  only  once  a  year,) 
to  try  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of  fact  as 
are  then  under  dispute  in  the  courts  of  Westminster  hall.  These  judges  of 
assise  came  into  use  in  the  room  of  the  antient  justices  in  eyre,  justiciarii  in 
itinere,  who  were  regularly  established,  if  not  first  appointed,  by  the  parliament 
of  Northampton,  a.d.  1176,  22  Hen.  n.,(n)  with  a  delegated  power  from  the 
king's  great  court,  or  aula  regia^  being  looked  upon  as  members  thereof;  and 
they  afterwards  made  their  circuit  round  the  kingdom  once  in  seven  years  for 
the  purpose  of  trying  causes.(o)  They  were  afterwai'ds  directed,  by  magna 
carta,  c.  12,  to  be  sent  into  every  county  once  a  year  to  take  (or  receive  the 
verdict  of  the  jurors  or  recognitors  in  certain  actions,  then  called)  recognitions 
or  assizes;  the  most  difficult  of  which  they  are  directed  to  adjourn  into  the 
court  of  common  pleas  to  be  there  determined.  The  itinerant  justices  were 
sometimes  mere  justices  of  assize,  or  of  dower,  or  of  gaol-delivery,  and  the 
like;  and  Hhey  had  sometimes  a  more  general  commission  to  determine  r*^o 
all  manner  of  causes,  being  constituted  justiciarii  ad  omnia  placita  :(p)  ^ 
hot  the  present  justices  of  assize  and  nisi  privs  are  more  immediately  derived 
from  the  statute  Westm.  2,  13  Edw.  I.  c.  30,  which  directs  them  to  be  assigned 
out  of  the  king's  sworn  justices,  associating  to  themselves  one  or  two  discreet 
knights  of  each  county.  By  statute  27  Edw.  I.  c.  4,  (explained  by  12  Edw.  II. 
c.  3,)  assizes  and  inquests  were  allowed  to  be  taken  before  any  one  justice  of 
the  court  in  which  the  plea  was  brought,  associating  to  him  one  knight  or  other 
approved  man  of  the  county.     And  lastly,  by  statute   14  Edw.  III.  c.  16, 

(•)  Seid.  Jan.  7.  2,  {  6.    Bpelm.  OhA,  389.  nondum  erant  tlapxi^  pn»tquim  justiciarii  ibidem  uUimr^ 

{•\  Co.  Utt.  293. — Anno  12ttl,  jiuticiarii  itineranie*  vtne-  wedrrurU.  AnnaL  EecL  Wiffom,  in  WharU  AngL  Stiar.  L  406. 

nud  apmd  Wignmiam  in  fxiavis  S.  Johannes  B^ip'iMte  ;—et  (P)  Bract.  I.  3,  tr.  1,  c.  11. 

lodtt  nmutitmt  eos  tuimittere  reeusavit^  qwxi  septciu  anni 

*•  The  courts  of  Nisi  Prius  in  London  and  Middlesex  are  called  sittings.  Those  for  Mid- 
dlesex were  established  by  the  legislature  in  the  reign  of  queen  Elizabeth.  In  ancient 
times  all  issues  in  actions  brought  in  that  county  were  tried  at  Westminster  in  the  terms, 
at  the  bar  of  the  court  in  which  the  action  was  instituted ;  but  wlien  the  business  of  the 
courts  increased  these  trials  were  found  so  great  an  inconvenience  that  it  was  enacted, 
by  the  18  Elliz.  c.  12,  that  the  chief-justice  of  the  King's  Bench  should  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  term,  all  the  issues  joined  in 
the  court  of  chancery  and  King's  Bench ;  and  that  the  chief- justice  of  the  Common  Pleas 
and  the  chief-baron  should  try  in  like  manner  the  issues  joined  in  their  respective  courts. 
In  the  absence  of  any  one  of  the  chiefs,  the  same  authority  was  given  to  two  of  the  judges 
or  barons  of  his  court.  The  statute  12  Geo.  I.  c.  31  extended  the  time  to  eight  days 
after  term,  and  empowered  one  judge  or  baron  to  sit  in  the  absence  of  the  chief.  The  24 
Geo.  II.  c.  18  has  extended  the  time  after  term  still  further  to  fourteen  days. — Christiax. 

And  the  time  was  afterwards,  and  still  continues,  unlimited  during  tlie  vacation  next 
•Iter  the  term,  by  the  I  Geo.  IV.  c.  55.  Before  the  passing  of  the  1  Geo.  IV.  c.  21,  the 
nifd  prius  sittings  in  Middlesex  were  confined  to  Westminster  hall ;  but  by  that  act  they 
may  oe  held  at  any  other  fit  place  within  the  city  of  Westminster. — Chittt. 
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inqQ««U  of  fii>i  priuA  fnay  U*  takm  iHrfon*  «ny  jiiMti<*e  of  either  lirnch.  •  ll»o«|^ 
the  |*U*a  U*  imt  fK*|M'ii«liii^  in  hi<«  own  rourt,;  nr  lK*tf>n*  tin*  cliii*!'  Lan»n  ««^  tK« 
•x«*hft*4|u«*r,  it  ho  In*  u  iimn  oi  tUv  law  ;  (»r  otlu'rwiM*  U*ton*  the  jii^ticr*  ot  n-*iit. 
90  thai  (iiic*  oi'  fiii4-h  jii»(i<-i'H  \h*  a  JikI;;^  «)t'  tho  kiii^'n  lieiich  f>r  «omin«»n  plcAi^ 
or  the  kiiiif'rt  iN*rift*aiit  ftunni.^  Thry  Uf*unUy  iiiaki*  thfir  rin*uil4  ti»  tKc  r>- 
•p(H*tivo  va4atioii<*  al\or  Hilary  aii<l  Trinity  U*rnii«;  aj«i»is4*»  lK*in^  allovrd  to  b* 
taktfn  tn  tlu*  holy  tinu*  i»t'  l«*ii(  hv  lonrM^nt  ol'  tht*  hinho|M  at  th<*  kin^'a  rrq— I, 
U  oxpri'MH'tl  in  i*t«tuU*  \V«»Mtin.  I.  •>  VUiw.  I.  v.  .'il.  And  it  wait  al*M>  unual.  iiuhajr 
the  tiniOK  of  t»«»|N*ry.  tor  tht*  prt'latoi*  to  ^rant  annual  lit-rnM-t  to  tlir  jtiatirv«  ui 
AMitix«*  to  atlniiiii^t«*r  «»atli««  in  holy  tinit**«;  tor,  oathn  U'in^  of  a  MM*rttl  natorv.  iht 
lofpir  of  thoM*  «lrlu<U*«l  a;;i*<*  (oni  lu«li*<l  that  thi*y  niutt  Ik*  of  ch-i loMiai»tM-al  m^. 
Duanro.iy'  The*  |)ru«lviit  j«*ah>uM' of  our  ani^'fttont  onlainMif^  that  bo  ouA 
of  law  ^hf>uhl  Ik*  jnd^o  ot  a>*tixt*  in  hi*t  own  f*«Minty.  whc*n*in  ho  mm^  Uim  or 
duth  nihahit  ;*  anil  a  Mniilar  |>n»hihitii»n  i**  founti  in  th«*  civil  law,* 41  whi^h  bat 
eftrric*!  lhi*«  principU*  im»  tar  that  it  ij*  v<|uivaU*nt  to  thi*  rrinu*  of  f^acnU*^  kit 
a  man  to  U*  governor  of  tlu*  |in»viia*i*  in  which  hi*  wan  lM»m  ur  liaa  any  civil 
oonncxiiin  (O 

The  juil^t*ii  u|H»n  their  cinuit^  n<»w'  nit  hy  virtue  of  tive  m*venil  aatliuntic«L 
1.  The  (•oniininnion  of  the  ftf.t.'t.  2.  A  c«>inmi«**ioii  of  oy.r  and  Urmtmrr.  li.  A 
ooinmi^Mt»n  of  jfeneraJ  y<f'i/'*/f/frrTy.  The  ci>n»iilertttioii  of  all  which  lirhittfa 
^eqi     |»ri*|K'rly  *t«»  the  r»uh!ie<|ucni  lMM»k  of  the*>e  coninientarieii.    Hut  th«  f<Hirth 

* -*  conimiM»ion  i**.  4.  A  roninii*wion  t*i  ti^iz*\  ilin'ctc<l  t«»  the  ju*tHr*  aad 
•oijoantfi  then*iii  nanietl,  to  take  -to;;cther  with  their  afw*4K'iate»;  aM^iar*  in  th« 
ftsveral  ct»untie<*. — that  i*«.  to  take  the  venlict  of  a  |M'culiar  ii|K*4-ieii  «»f  jari*.  ealM 
an  aiMiiKe,  and  Minmiohcd  l«tr  the  trial  <»!  l*tu>hd  ilii»|iutef«,  of  which  ht*r\*aA«r 
The  other  authority  in.  .'».  That  <d'  uk^i  f»nuji,  which  i»  a  cH*nM*<|uenoe  c*f  tha 
coninii!<*f«ion  of  ii.oi.v.iui  Uin^;  annexed  to  the  office  of  thow*  ju»ti«^ra  by  iha 
atatuto  of  WcHtni.  2,  l^(  M«lw.  I  c  :(U.  and  it  eni|N»wt*ni  them  to  tr\'  all  qor*tKiaa 
of  tact  ifMiuin^  out  «if  the  courtt*  of  \Ve«ttinin*»ter  that  art*  then  n|ir  for  trial  bj 
jarv'.'^  TheiH*.  hy  the  c«»uph*  of  the  courtKi  IT  j  an*  usually  a|»tM»intod  to  tie  trW4 
at  fVefttniiiittter  in  some  Ko^ter  or  Michaelmaa  Term.  I»v  a  jur\'  rptamed  fr^Mi 
the  county  w-hert*in  the  cau*H'  of  u4'tion  anM*4i:  hut  with  thii*  |)niviiw».  aiM  /maj, 
umlrMM  Uhtrr  the  day  pretixeil  the  jud^eH  of  a*»«ize  (*«ime  into  the  c«»unty  in  q 
tion.  Thi««  they  an*  nun*  t<»  do  in  the  vacation**  |in-<-4*«lin)(  each  Ka*trr 
Mtchaelmaip  Term,  whu  h  khvc**  much  eX|H*n<K*  and  tmuhte.  TIicp^*  c-«»mmMi 
are  <'«ini*tantly  a4'com|»ani(*4l  hy  writi*  of  iiA^'xiiifi^n.  in  |>un>uancv  of  the  Maiatet 
of  K<Jw*anl  1  anil  II.  l»i*ton*  nicntion«*<l ;  whenhy  c«*rtain  |H.*rM»na  ^u«ually  the 
clerk  of  a**ni£4*  ami  hin  MilM»rdinale  otVicen*  >  an*  diri*cte«l  tu  aMMictatr  th«'ni*rlT«a 
with  the  juf*tic«ft  nnd  iK*rjcant^.  and  they  an*  rc4|uin'tl  to  ailmit  the  naid  prrmaa 
into  their  fMN-n*ty,  in  onl«*r  to  take  the  a<*«ixe*»,  Ac  .  that  a  f»ufficieiit  supply  ef 
eommiMi>ii>neni  may  never  Ik*  wanting.     But,  to  |>n*vent  the  delay  of  juytic^  bj 

(«   !■»««»«>•  Un^<  Mtf  *•  M»«  «  th  IB  t^  «|ifi>>«klii  l«i  ■•    ff  \,7l^X 

•!»«»•••    v^  »»1  «f  ilM  UtmM.  tml  !•  Mr    l**r%'r  •  km-  '    •'    *.  1*.  « 

U««.i*^  «■#  •   *«ik   it 

\*    Mat    4    l^«    III    r    I.     •    Rk-    II    r    X      1*.    II' A    %III  I*   P«»  rk    till   p  Ul 

•  And  n«»w.  hv  I  'Si-ii  IV.  r  '•'»,  •  *i.  anv  jikI;:^'  or  ttanm  mar.  «»n  hi«  nrrttii,  afn#*d  a 
rer«inl  «n«l  iiiak**  «n\  fpirr  in  an)  lauM*.  Alth<'ii|;h  it  wi&n  not  in  a  ^uit  d«*fimdih^  la  ba 
own  I't'urt  — <'iiiTTT. 

*Thi*  r«*«(ni'ti«»n  wa*  r^in^tnitHl  to  rt(«*ni|  to  fv«*ry  rommi*«ion  of  th#  }%m\(fr*  .  f«t. 
It  li«*iniE  f*>tih<l  vi<r\  in<  oroi'fi;!  tit.  th«<  rjtito  \\  r  'JT  wa*  rnaet^l  fi>r  th^  ex|irT«a  |«r» 
piVM*  ol  atith<>rixiii|t  th»*  •  ••iiiiiii-^i  twr*  ••(  .  ,.••'  ati<i  '-rmi  re  and  "f  fan|<«|«*lif rrr  to  n^ 
rutt*  tht'ir  t-«*nimt«*:«'ti«  .n  !}.•■  •  r.tiun.il  •  <Mirt*  «t  .th.n  th<'  (-«mnt:«*«  in  whi*'h  tbe«  w«w 
l«irn  i^r  in  wlinh  th«-\  r< -;•!•-  ^«-*-  t  l«*i>k. 'JTl  TKi«  ri**tririion  a*  to  d^inni&vvxi^MflV 
of  •••Hi*  .iiid  ii'.«»  |Tiii«  ».!•  i.»WiM  "tT  *.\  ih»*  4'.»*i«*i   III   I-.  «.»1  -^'Hirrr. 

*•  An   ifii|->rtanl  ail.  tl.«-   '. IV    .     pi.  wa*  lat^-ly   |ia«MNl  to  rrm«*ilr  the  drfpvt  ef 

th«*  f-««Mitn:**i>ii  not  Usiii:  ••(••■til'  I  oil  ihi*  «lay  a|>f«*int«<*i ;  hy  whi«*h  it  i«  ••nartMl  thai  Iha 
mniiiii">i"ti  iiia\  !••*  ••|<viii'<l  "ti  thi-  •■i'-«  •N<«linir 'lax  to  tht*  on**  apiioint^  :  ainl  if  t^rb 
iao-t*«-«hti,;  «U>  In*  a  ^utidav.  **r  an\  "thi-r  «Ia>  •<(  \*k\\  ii«*  r«"*t.  th**n  on  th^  n^xt  fi4k>«ia4 
ilay.  |>r«>\  iih'*l  ()»•*  t*|-*-ii;ii|C  th«*  f'«'iniiiL«»:'>ii  ••n  lh«*  ik|<|<«i.iilr^l  day  wa«  |>rvTrm«<d  \^ 
lure  of  LMi«mcM  flMrwhcrv,  ur  hj  tume  uiifurt*M.-ea  oauM*  ur  arcidrttt.- 
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the  absence  of  any  of  them,  there  is  also  issued  of  coarse  a  writ  of  si  non  omneSy 
directing  that  if  all  cannot  be  present,  any  two  of  them  (a  justice  or  a  serjeant 
being  one)  may  proceed  to  execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity  which  are  of  public 
and  general  jurisdiction  throughout  the  kingdom.  And,  upon  the  whole,  we 
cannot  but  admire  the  wise  economy  and  admirable  provision  of  our  ancestors 
in  settling  the  distribution  of  justice  in  a  method  so  well  calculated  for  cheap- 
ness, expedition,  and  ease.  By  the  constitution  which  they  established,  all 
trivial  debts  and  injuries  of  small  consequence  were  to  be  recovered  or  redressed 
in  every  *man's  own  county,  hundred,  or  perhaps  parish.  Pleas  of  free-  ^^qq 
hold,  and  more  important  disputes  of  property,  were  adjourned  to  the  ^ 
king's  court  of  common  pleas,  which  was  fixed  in  one  place  for  the  benefit  of 
the  whole  kingdom.  Crimes  and  misdemeanours  were  to  be  examined  in  a 
court  by  themselves,  and  matters  of  the  revenue  in  another  distinct  Jurisdic- 
tion. Now  indeed,  for  the  ease  of  the  subject  and  greater  despatch  of  causes, 
methods  have  been  found  to  open  all  the  three  superior  courts  for  the  redress 
of  private  wrongs ;  which  have  remedied  many  inconveniences,  and  yet  pre- 
served the  forms  and  boundaries  handed  down  to  us  from  high  antiquity.  If 
hcts  are  disputed,  they  are  sent  down  to  be  tried  in  the  country  by  the  neigh- 
bours; but  the  law  arising  upon  those  facts  is  determined  by  the  judges  above: 
and,  if  they  are  mistaken  in  point  of  law,  there  remain  in  both  cases  two  suc- 
cessive courts  of  appeal  to  rectify  such  their  mistakes.  If  the  rigour  of  general 
rules  does  in  any  case  bear  hard  upon  individuals,  courts  of  equity  are  open  to 
tapply  the  defects,  but  not  sap  the  fundamentals,  of  the  law.  Lastly,  there 
presides  over  all  one  great  court  of  appeal,  which  is  the  last  resort  in  matters 
of  both  law  and  equity,  and  which  will  therefore  take  care  to  preserve  a 
uniformity  and  equilibrium  among  all  the  inferior  jurisdictions :  a  court  com- 
poeed  of  prelates  selected  for  their  piety,  and  of  nobles  advanced  to  that  honour 
for  their  personal  merit,  or  deriving  both  honour  and  merit  from  an  illustrious 
train  of  ancestors ;  who  are  formed  by  their  education,  interested  by  their  pro- 
perty, and  bound  upon  their  conscience  and  honour,  to  be  skilled  in  the  laws  of 
their  country.  This  is  a  faithful  sketch  of  the  English  juridical  constitution, 
as  designed  by  the  masterly  hand  of  our  forefathers,  of  which  the  great  original 
Knes  are  still  strong  and  visible;  and  if  any  of  its  minuter  strokes  are  by 
the  length  of  time  at  all  obscured  or  decayed,  they  may  still  be  with  ease 
restored  to  their  pristine  vigour ;  and  that  not  so  much  by  fanciful  alterations 
and  wild  experiments  (so  frequent  in  this  fertile  age)  as  by  closely  adhering 
to  the  wisdom  of  the  antient  plan,  concerted  by  Alfred  and  perfected  by  Ed- 
ward I.,  and  by  attending  to  the  spirit,  without  neglecting  the  forms,  of  theii 
excellent  and  venerable  institutions. 


♦CHAPTER  V.  [*61 

OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND  MARITIME. 

Besides  the  several  courts  which  were  treated  of  in  the  preceding  chaptei, 
tnd  in  which  all  injuries  are  redressed  that  fall  under  the  cognizance  of  the 
common  law  of  England,  or  that  spirit  of  equity  which  ought  to  be  its  constant 
Attendant,  there  stul  remain  some  other  courts  of  a  jurisdiction  equally  public 
and  general,  which  take  cognizance  of  other  species  of  injuries  of  an  eccle- 
aiastical,  military,  and  mantime  nature;  and  therefore  are  properly  distin- 
guished by  the  title  of  ecclesiastical  courts,  courts  military,  and  maritime. 

I.  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must  first  of 

all  in  general  premise  that  in  the  time  of  our  Saxon  ancestors  there  was  no  sort 

of  distinction  oetween  the  lay  and  the  ecclesiastical  jurisdiction :  the  county- 

ooort  was  aa  much  a  spiritual  as  a  temporal  tribunal :  the  rights  of  the  church 
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wrn*  n-i'i-rt.iiiH'il  nn*!  :i«m>rti'«l  nt  tlit*  ^utno  tirn«\  an>l  hy  tVio  «amr  ja<l^r«.  a«  iht 
ritftit**  «»t  t)i«'  Lilly  y**r  llii-*  |iiir|Hi««'  tli**  l»i<«li«>|»  of  tho  i||ihm-«m*.  aihI  tK«-  aMirr 
man.  nr  in  \i\*  :th*>i-ii- 1*  tin-  «liiTifr  (»t  tlit*  coiiiity.  tiM'^l  tn  f»it  to;o*t^***r  m  1^ 
niiiiit \ -4-i*iirt.  mi'l  li:iil  tlii'n*  tin*  i  n^^inxjiin'i*  oi' all  «-au<M*t,  an  wrll  «.h  flfAiaAiir^ 
aM<i\il-.  a  «u|N'n<ir  ili-fiTiTH  «•  Umul;  pai*!  lo  tlu*  hirihoii'ii  o|iiiiioii  m  »|>inl«a 
l»alt«T«.  ari'l  ti»  tliat  nt  (In*  lav  jinl'^r**  iii  (fiii|Minil  ni)  Tliiii  uiiii>ii  i*l'  iMi«i«>r  mm 
*!*'' 1     ^*'^y    a*lv»iitaLr*''*ii'*   1«>    llii'iii   ImmIi  ;  tli«*   pnfM*iif-o  ut'   xUv   *|ii«li«i|»  »i«le« 

*J  ui>i:;)it  an<l  n*\«*ri-iii-i-  tii  tin'  HliiTttI' h  ]iriK'c*«Mliii|rii ;  ami  tliv  aiitkk<ir.t%  <ji 
tiir  »li«'nil  ua**  ('tiii.illi  ii«i-liil  In  (III*  I»i«»1m*p.  \ty  viiton'irii;  fiU««luiiii>*  to  hi«  4«< 
(T)'*'*  III  mil  \i  ri'lra<'t>>r\  iitli-ii<lrn«  an  would  otlicrwiM*  have  (J«f»|iiiM.Ni  lh«*  thuDtir 
of*  nun*  *••  <U'*ja"«lH'al  •  iTi«»iiri"'« 

iiiil  *Mi  iiitNliTafi'  ami  ra(i'«iiai  a  |ihiri  ua<i  u holly  ini*<in!*i*«tt*nt  with  tli<B^'  ti«« 
ut'  ariilntiiiii  that  uiti'  tlit*n  Piriiiiiii;  hv  tin-  fniirl  nt'  Ituriif  It  iMiiiii  U^-am**  ai 
i*r«tahli»hfil  iiiaxiiii  III  tht'  papal  Mtitmi  nt  |Miliry,  that  all  ii-f-lfmaMic-al  p«-r««iik 
aiiiJ  uU  «■•-<  l«'<«m-ith-ul  I  aii"»«*«  '«li>iiiM  )n<  m»I«*Iv  aipl  I'litin'lv  i>ii)<|i'i-t  t<i  f«-t-U*«:&«l*ra 
juri»«lii  liiiit  <iiil\  ;  ulinh  iiin-iiHtiiiti  uh«  hii|i|mi^«-i1  tit  Ih»  1«mIv;i*«|  in  i\»r  4r« 
|»lai  •■  aii<l  iiiinifiliatfly  m  tht*  )mi|m«,  \»\  ih\ini-  iiiih<li*aH:Mi*  ri;;hl  ainJ  iii%««titar 
Inifii  4 'hrint  hiiii-MOt'.  uh«i  iii*ri\i-<l  ln»ia  tli«*  p«»|M'  tti  all  iiit'i'ri<ir  irihiiiiai^.  Ilr*«i 
tht*  raiMiii  law  la\  n  it  ilifwii  an  a  rnh*.  that  "  .«>f'vri/«'f'ji  ti  r"ft*-tL»  k»inM^atL»i%  tmaA 
ni»n  ju-if,in>lt  ;",*>  uimI  pla<  !■•«  an  fiiiphatd*  r«'liaii«*i*  mi  a  tal>ul*'ii**  Inlt*  « liM-b  i 
IrlU  ill  till*  i*rii|N'n«r  < '••n^laiiliiii*.  tiiat  w  li«-ii  ■•••iiif  |N*titi«iiM  v^vu*  l«n>fi^iit  li 
hiiii.  iii>pl«>niii^  tin'  ;ii>l  •■!  in*!  aiiliti>rit\  a:::!:!!-!  •  iTtuiii  nt  hit  lii«hti|M  »fx'nw« 
ot  •■|i|»r«'«'«iiiii  aii'l  iiii  i'*ti(i'.  li<-  i;iii«i-i|  ■  ••.-I  \  ••  till'  liitU*  raii«iii  I  tli«*  |M*titi<iii«  to  b 
Ittiriit  111  tiit>ir  pn  *•  m  •-.  4lL^iiif»«iii;;  iIh'Iii  \«ith  thi*  val<*<li(-ti«iii,  ••  ir«  tt  im/t  pj 
cuu.**ij*  itfifrit.%  Ut.**''ifitf ,  'fu-'i    l-juuin  h^n  *  *f  •#'  /•  •*  j*i'itf'*m\i*  Ih'W^  "  •*  i 

It  h;u«  lint.  hi»\VfV«-r.  till  all^-r  iIm'  Nuniiaii  <-iiii«|iii'«*t  that  tin*  (Inrtrine  wm 
r«*riiv«tl   in    F.hi:Liii'l ;   y\U»-u  William  1      uIium*  titl<*  wa*  mamilv  r«|MiUttr4  bi 

mm  m 

tht*  iiiiiiia«tfri«-!».  uliH  h   ht   iihi-raliv  i-ikIoui  *l.  ainl  l»v  th<*  l<»n*!x;ii  «'lcTir%'.  «b«M 

■  *  • 

hf  hntiiifht  over  in  •»hoaU  tn>iu  Knun-i*  aii'l  Italy  aii<l  plaiit«*it  in  the  l^-«t  pfv 
leniifnlA  ot  the  Khi;li«li  *  hun  h  >  w:ki  nt  lfii;;lh  pri'Vaiii*«l  U|Min  t«i  t-Mlahli^h  l^k 
t'ntal  I  iii-ro:if-hin«*nt.  ainl  -Mpaniti'  tin*  i-i  <  lfMa<*ti4-al  rnurl  ln»in  thr  rtvil 
wtii-lh«T  arlnatini  hy  pnn<-ipi«-«  <•!  hiL">ir^ .  nr  l>y  thi^M*  nt'  a  riion*  n*liiic*«l  |"4irT 
ill  itnler  In  tiitroiiiitt'nam  t'  tin*  la%i«  nt  kiu:z  FMwanl.  nlN»uii>hnir  with  th«-  f»|jcn 
•....«     •■!  Saxon   liU-rt\.  i*  i.ot   alliiL'<*th«T  *>i-rtaiii       lint    the  latl«*r.  it'  rifl  ikkt 

»  f    A     I 

'  i-.iti^*,  wa<«  iinil*>iil>ti"i!v  tli«'  4-oh*N-ifiii<n<-«*,  ti|'  thi<«  M'paratinti ;  l»tr  tbi 
Sa\'*n  i:iw<«  wiTi'  «iMiii  o\i-rl'«>r(i''  hv  tin*  Norman  iii<*ti«  iarifi«,  when  the  f^mAtT 
riiurt  tt  ii  intti  iii«rf/ar>l  l<\  tin*  l>:«lfip't  w  iMnlraw  irii;  iii<*  pn**«'n«*i\  in  ti|<^i:«fkn 
tti  tilt-  •  li:irt«  r  "I  li.i-  < 'itii'iui  r^tr  .  '  whttii  pp»)iil>itfil  any  i*pirilual  (-au«c*  trm 
Im-iii;^  li  I  1  111  till'  -t .  lit. I"  •  ••:ir'-.  aii'l  •  •tiiiiiaii<if<l  the  Miiitt*r«  to  a|>|N-ar  t«f*jf^ 
l!it    I  i'«li"}>  ••!..\  .  \\\>  ■-•■!••    <•:••',<•  '.i  •  r'l'  •l.rt  •  ti  tl  111  f'liiittirni  tt*  the  «'ai,«tn  \^m    t 

K:h^  ||tiif\  tl.f  I  •  •!  ;iT  ',  -  ;!■  •  r--.-  li  :ifli«»Tj:^  t'tltiT  ri*"«t«  "nit  J'^n*  ••!  ?'*.••  la« ' 
ft  U  iiii;  K-lw  ;ir'l  till  <  •T.r.  ---.r  !•  ■.  %  i  I  i !  *  '•!  t  !.••  iiii;'>ii  ft  tin*  i  ;\  i  ar  '.  «n^  * 
•••.i»*i'.il  •■'tiTf-  '  \Vl,:*j  U.I*.  .i«  • -ir  I  :  :  T'l  ''iir  K-lwarl  f<»kf.  ;  »!*•  r  tft 
i:  rt.it  Ilia!"!  ?'.■  •  -ti-i  :. -•  w.i^  p. i-t  .••!!!  ■.  a  r-  *?  :Mi*  i-iii  tif  tlif  aii'.fV  i»  •  r 
Kn;;I.i?i  I  I'll  ".  li  ■ .'.  <  .  i  r  -a.*-  .  i  r>  ik«lM-i  \*\  t  hi-  p- ■|'.-ii  «  iirj\  .  w  h  •  u-  :•  r  ifc- 
xjti'l.iii  «•  ••!  tli.i*  .irr-.j.ir,'  j-.  .\\*  .i:  ■). I  ■.■•*.■  p  .\[i*'i!in.  \%t\  far!\  'i-.*.»pj ''■i  •• 
ft  a  tif-atiun*  iL.tl  pit  tti<  in  ••!!  .i  i> '.i  !  w  ,\\\  ifii-  pnt|ant>  iait\  .  arul  Arit  .^fr* 
•>)>ritM:il  linn  :iii>i  •  .m**  •  t..  'li  ,i*|.«.«..ii  ..f  i!i.«  -i  •  nl.ir  iiiaL::-itnitt  «  a« 
ihi-nti'rf  111  iht'ir  ii\  h'-l  at  W  * '•iiit.ii^ti  r.  .;  Ili-tt    I  .tlit\  tiri|aiiie«l  that  tit »  tavl^; 

,.  .    -     .  I  I      f    A  '•*  •       -  ■       r.       ••'     mmm»%  4'  -  ^'»  wfm  m  ■  mi  9^   1^90^ 

•    II    .       Il«t    i'    1.   I  -.*       w:  ■-■!      n    /.      «    I      '    '    :i       •  ■«  «-     t   >•  ••     ■      I    ••   •    ..ff  •%,  i.,»-.i    *«  k«     .^    W  toV 

I !  -  \i  .k    /  /     I  •>  «    \   -  -I .  ■  «    f  I  !«•  •  1  li*«i»-  r   iw  ^%  ••  ^rmff* 

\     '^1   I  fA»    »m'   "'"*'' '     •••'  .tioa*-.       *■•     4    '  *.'  • '       ■•■-«-!      'r*      $^  m    «.<•  I   ^^m0*0t^m 

k    ^•^m'm      "    4  ^     ml        t  t{        ««•-.>•■        «•■•«••«••■        r  1  •■•>-«»«•■%'• 

!>»w««4*'>         •■-  ..'#  •.".■••" 

M 


ei: 


Chap.  6.]  PRIVATE  WRONGS.  63 

shonid  attend  the  digf.UBBion  of  temporal  causes  ;(A)  which  soon  dissolved  thiff 
newly-effected  union.  And  when,  upon  the  death  of  king  Henry  the  First, 
*ihe  usurper  Stephen  was  brought  in  and  supported  by  the  clergy,  we  t-hiqa 
find  one  article  of  the  oath  which  they  imposed  upon  him  was,  that  eccle-  ^ 
siastical  persons  and  ecclesiastical  causes  should  be  subject  only  to  the  bishop's 
iurisdiction.(t)  And  as  it  was  about  that  time  that  the  contest  and  emulation 
began  between  the  laws  of  England  and  those  of  Rome,(Ar)  the  temporal  courts 
adhering  to  the  former,  and  the  spiritual  adopting  the  Latter  as  tneir  rule  of 
proceeding,  this  widened  the  breach  between  them,  and  made  a  coalition  after- 
wards impracticable ;  which  probably  would  else  have  been  effected  at  the 
general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as  they 
are  oflen  styled,  courts  christian,  {curi(B  christianitatis,)  1  shall  begin  with  the 
lowest,  and  so  ascend  gradually  to  the  supreme  court  of  appeal.(2) 

1.  The  archdeacon's  court  is  the  most  inferior  court  in  the  whole  ecclesiastical 
lity.     It  is  held  in  the  archdeacon's  absence  before  a  judge  appointed  by 

imself,  and  called  his  official ;  and  its  jurisdiction  is  sometimes  in  concurrence 
with,  sometimes  in  exclusion  of,  the  bishop's  court  of  the  diocese.  From 
hence,  however,  by  statute  24  Hen.  YIII.  c.  12,  an  appeal  lies  to  that  of  the 
bishop. 

2.  The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several  cathe 
drals,  for  the  trial  of  all  ecclesiastical  causes  arising  within  their  respective 
dioceses.    The  bishop's  chancellor,  or  his  commissary,  is  the  judge  ;  and  from 
his  sentence  an  appeal  lies,  by  virtue  of  the  same  statute,  to  the  archbishop  of 
each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the  archbishop  of 
Canterbury ;  whereof  the  judge  is  called  ^the  dean  of  the  arches,  because  rui^^ 
he  antiently  held  his  court  in  the  church  of  Saint  Mary  le  bow,  (sancta  ^ 
Maria  de  arcubnSy)  though  all  the  principal  spiritual  courts  arc  now  holden  at 
doctors'  commons.  His  proper  jurisdiction  is  only  over  the  thirteen  peculiar 
parishes  belonging  to  the  archbishop  in  London ;  but  the  office  of  dean  of  the 
arches  having  been  for  a  long  time  united  with  that  of  the  archbishop's  prin- 
dpal  official,  he  now,  in  right  of  the  last-mentioned  office,  (as  doth  also  the 
omciai  principal  of  the  archbishop  of  York,)  receives  and  determines  appeals 
firom  the  sentences  of  all  inferior  ecclesiastical  courts  within  the  province. 
And  from  him  an  appeal  lies  to  the  king  in  chancery,  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  seal,)  by  statute  25  Hen.  YIII.  c.  19, 
as  supreme  nead  of  the  English  church,  in  the  place  of  the  bishop  of  Rome, 
who  formerly  exercised  this  jurisdiction  j  which  circumstance  alone  will  furnish 
the  reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
court  from  the  temporal. 

4.  The  court  oi  peculiars  is  a  branch  of  and  annexed  to  the  court  of  arches. 
It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the  province  of 
C^terbury  in  the  midst  of  other  dioceses,  which  are  exempt  from  the  ordi- 
nary's jurisdiction  and  subject  to  the  metropolitan  only.  All  ecclesiastical 
causes  arising  within  these  peculiar  or  exempt  jurisdictions  are,  originally, 
cognizable  by  this  court ;  from  which  an  appeal  lay  formerly  to  the  pope,  but 
now,  by  the  statute  25  Hen.  YIII.  c.  19,  to  the  king  in  chancery. 

,  5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary  causes 
where  the  deceased  hath  left  bona  notabilia  within  two  different  dioceses.  In 
which  case  the  probate  of  wills  belongs,  as  we  have  formerly  8een,(m)  to  the 
archbishop  of  the  province,  by  way  of  special  prerogative.  And  all  causes 
relating  to  the  wills,  administrations,  or  legacies  of  such  persons  are,  originally, 
cognizable  herein,  before  a  judge  appointed  by  the  archbishop,  called  the  judge 
♦or  the  prerogative  court :  from  whom  an  appeal  lies,  by  statute  25  Hen.  r^gg 
YIIL  c.  19,  to  the  king  in  chancery,  instead  of  the  pope,  as  formerly.         ^ 


(»>  Ik  tpimnpi  mndarium  plaeUorumoJMmm  ttudpiant.  fl)  For  farther  imrticalan,  tee  Barn's  Eoclesiiistlcal  Law, 

Ififlni  Cbd.  aifl.  Wood's  Insutute  of  the  Common  Law,  and  Oughton's  Oria 

(•)  Spelm.  Chd.  901.  Judidorum. 

(A)  Sm  book  L  iBlrod.  I L  («)  Book  U.  ch.  32. 
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I  |i:i*«H  l»y  Niicli  i'rr1v«ii:i*itif  111  (-«>urtii  an  havo  only  m-hat  U  <-iill«*f|  a  rViiaf.xry. 
bihI  ii<»I  h  "»tttthti"U.*,  jiiriMlirtit»it ;  u  liii-h  arc  iii<*ri*ly  i^fiiri-riuMl  in  «l«Mnie  or 
i*i-lliii:;  uli.it  ii«»  *n\v  i»|i|»iiM*i*,  iintl  w)ii<  h  ki*i*|>  nn  t»iMtn  oiKii*  lor  that  i»ur|«i«c, 
(nn  ^i-:iiiiiii^  •ii^|N'iir»aiionN,  lii'i>iifi<*it.  iNriiitu*«i.  uihI  i»th«*r  n*ninantn  mi  tL«*  |«ipal 
<*xti»rh<iii*.  >  liiil  •!•»  ntit  r«iiii-rrn  tiicniHclvrH  Hith  aclniinintcrin^  mln-im  tii  aiij 
injury  :  iin«l  uliuU  |inNiM*il  to 

I*.  Till*  A;r«-ut  (tiiirt  o|'  ii|i|N>ul  111  :ill  vc-«'U*niafii('al  (-au*h**i,  vie.  tlie(*<>urt  of  «l^(r. 
tfiitt.'*,  juilff.*  *li If ijiiti,  ii\t^Htiiiivi\  I'V  the  kinif'n  nMiinii^mon  untjrr  Ui«  ifrvat  •rai. 
ami  itnitiii;;  out  ••!  ('Iiiinri>r\ .  ti»  n'|irt-m'iit  lui  royal  |NTfion,  ami  hi'ar  ali  a|»|iC9k 
lti  liiiii  iiumIo  I>v  \irtui*i>l  thf  l>i'lon*-nit*ntiontsl  Matutr  ol  llvnrv  VllI  Turn 
«-i»niiiii'«'*iMn  i^  tri'«|Ui-iitiy  tilii  "l  uitii  IopU,  npihtual  an*i  t<'ni|Niral.  ah«l  alway* 
Willi  jiiiii:i-<« of'  tlir  i-ourtft  at  \V«-(niin«*ti*r.  ami  fl(N-!or>  o|' the  «-ivil  law.  A|i|nU 
to  Ki'iiir  u«Ti*  aluii\i  |iHiU<**l  u|Hiii  liy  tlu*  Knjli'*li  nation,  rvcn  in  tlir  tinir^  uf 

MipiTV.  uiili  an  t'\il  vw,  nn  U'iiii;  r«*ntrarv  to  tliv  liU'rtv  o|'  iIht  ikulMo  t.  lL« 

•      •  •  •  •  • 

Miiiour  of  tiir  rniwn«  aii<l  tlif  iiiiU*|H>mli*iiro  of  ihi*  wliolf  r«'alni ;  ami  %irrf  tinl 
intn>iJu4'«Mi  in  vrry  turliulrnt  tiiiir<«  in  the  nixtit^nth  year  ol  kini;  Stephen ,  ■  a.Bl 
It.'il.  at  thv  Minir  |MTiiMl  .Sir  llt-iiry  S|N*iman  oh!«i*r\«-r»  that  tlu*  «-ivil  antjianott 
lawn  w*>r«*  lip*t  iiii|H»rtftl  into  Kiii^iaml.tn;  Hut,  in  a  t'«*w  year:*  atti*r.  to  ohvi«ta 
thiM  ifntuiii;;  |ini(-ti«-i>.  tin*  « lui-ititutitinn  niailr  at  (*lan-n<lon.  11  llvu  ll.cj« 
ai*t''iiiiit  of  (iir  «liMurhaiii-f*«  ra)*»i-il  hy  an-lihi<»hop  IU*t'ki*t  antl  othiT  £rahtt*  o^ 
th«*  holy  •M-«*.  ••xprc'wily  ilrflan'.i «» •  that  a|i|M*aln  in  raUM>«  errli'itia^lii'al  MOifht  to 
lit*.  Iriim  llir  an  hili'iu'ori  i**  xUv  tl(iM*i>tiaii ;  I'nmi  thi*  ili<N-«'*ian  to  the*  art-hl>i«hnp 
of  till*  |ip>Mm-i>  ;  uriil  tn>in  tlu*  anhhi-^hop  to  tht*  kini; ;  ami  an*  m>t  to  |»ntf^c«d 
any  turdior  uiihuut  -tiNM  lal  li< m^t*  tnini  tin*  croun.  liut  tho  unha|»|i\  a«i\a»* 
tui^i*  that  ua^  L'lVtii.  in  the  ri-i:;n>t  ill  kitii;  J<»lin  an<l  hit  iMin  II«*nrv  tin*  Thini.  to 
«..^  «  thi*  flu Ti'Ui  hiiii;  *|M»w<'r  of'  tlu*  |H»|N*.  wlp*  wa-«  vwr  viifilaiit  !«•  iiii|>r«*ro 
'  hU  opi-ortuniiirA  ill  fxii-nilin;;  hm  juriiMliition  hithvr.  at  l«*ni^h  n%rtcd 
tho  «'Ui»(oiii  III  a)i|M'ahnL;  to  K«inif  in  caum***  t**t-lr«iaiitii*al  im»  iitr«*n;;ly,  that  it 
Dovi-r  ( iiuM  U'  (lioniUi;lity  hmkvn  oif  till  tho  p-an«l  niplun*  ha|i|N*ii«Ml  in  tka 
ii*i^n  o|  lli-nry  tlu*  Kiirhth  :  ulu*n  all  tht*  juriiMlictiim  u**uqN*4l  hy  ihr  l*"|«  di 
luatti'ni  f4rl«*»ia*itii  ul  uan  n-«*ton-*i  ti»  tho  cniwn,  to  whivh  it  orii:inaily  l*«*luna:rd: 
iM»  that  tlu-  fiaiuti'  ;.'.'»  II«*!i.  Vlll  ua^  hut  «li*«-ianitorv  o|  tht*  antirnt  law  ••!  iho 
rt*aliii  ,'  Hut  III  ra<M*  tlu*  kill;;  hini«M*lt'  U*  |»ai^y  m  any  of  tht-^r  i»uil«.  tka 
ap|M  ai  <l<»t-»  If  it  (lii-n  ill*  U»  hini  in  (-hnnrcry.  whu  h  u«iulil  U*  al»9iunl  ;  hut.  br 
tlu  fttatutr  Jl  III  II  Vlll  t'  IJ.  to  all  till*  liif«hop«i  t»r  tlif  n'alni.  aj^t'Dihunl  ib 
tlu*  up|N  r  liiHi*»i-  lit  rniiViN'ali'iii  ' 

7  A  t  iiiiiiiii«i»ii.|i  lit*  rrr**n  i»  a  «-fininii**^ion  rMimrtinii'**  innntoi,  in  rstr^ 
(»piiriur\  « u»«-«.  tti  r«'\i«i*  tlu*  «i  iiti-ni't*  ot  tlu*  cinirt  (»l  (U*lri;alc"fi,  mh«-n  it  M 
appri  hi  ifliii  tli«\  ha\t*  U-i-n  tnl  into  a  niatrrial  4-rp*r  Thi«  ("vininiivtiori  the 
kill;;  iita\  ;:raiit.  although  tin*  •itatutr^  J4  A  :j.'»  ll«-n.  Vlll.  U-ton*  « itf«l.  lir*  Ian* 
thi-  iifiiti  iM  I  ••!  till'  til  !i';;ati  <»  iit  tiiiitivi*:  Ui  aii">«*  tlu*  po|*i*.  ai»  i*upr«*inf  htail  hj 
thr  I  uhi'ii  lau .  u*»i-il  !•*  irrant  piUi  h  i-oniiiiir»»i*'n  *'\  n*vi«*w  ;  and  *U4  h  auth-  ntT 
a**  tlu'  |»*i|M*  l.i>n  ti'liin*  «-\i-rf«-«l  i«*  im>w  anni*xi'il  to  thi*  cniuiiii/.  hy  Matut«-«  :9ft 
IIi-ii  \III  I  l.aii'l  1  Kit/,  i  I  Hut  ii  lit  not  mattir  of  ri:;ht.  whuh  thr  ^ab- 
j***  t  iit.i\  >l<ri.:ii.  i  'I  'If*  tf  •  ju-'i'itf,  \>ul  nit-n-Iy  a  niatt<r  ol  favour,  an*!  whit  h 
tlu*r«'t<>ri'  it  ot^'  ii  th'ttii  •! 

Thi***!*  an-  ii<<H  it.i-  pr.iH  ipal  «i*nrt<«  of  «•«-(  Ii'9iia*>tif-al  jiiri*«li«'tii»n  :  n4»ne  ai 
whi<  h  an*  aii<*ui>i  (ii  hi  inuriti't  ri«*ir>i  ;  im  nu*n'  than  ua*  another  much  m<«rt 
ra\our:illr  juri*>*iii  tii'n,  hut  im'U  ii«  •4T\c*«lly  annihilati*il.  vie  .  thr  cvtart  nl*  tht 
kiii^'t  /t^;A  '  .rh;<i'**i-n   in  i  au*it  i>i  i-lrfiia.**ti(  al.      Thi"  «'i>urt  waa  rrt*i*tvd  mad 

•  'IW   *•'   :-y    *!  F    4  ImI   Ml 

•  I  Ik    •  t    |it4 

'  N"  •ii<  h  .&•••  ;:.i  U  I  All  i  v.-t  .1-  jkW  !l.«*  I  i-hi  |-  ••(  tht*  r««iin  in  aiiT  h«*UMt  nf  r«<<i«^ 
•■•t^<  II  \\.i\  (l.i  -?.iti.tt- Muv  •  :K.»!  ':.'  .»{  I  «-aI  •)ia\\  U  t<i  tht*  I  i*li<>| «,  alil-aa.  ami  |  rwffv 
«if  1).'  ii|  ]  •  r  I. ••!)••  t-f  ilif  I  ••!.■.  .1*  .1)  ••!  till'  ]-n«\  .ii>-*-  III  « )iii  h  tli**  i*mu*r  <»f  the  «%■.'  j  'tw. 
Tl.<  zi  !•  f.  Ill  'lit-  I  ri<\:ti<«'  «>f  \>>Tk.  !k.«*  a|<|<'a1  I.**«  r*'TC  !••  th«*  An-hl<i*lu»|<  and  bi«  thrio 
l-i«l.<  !•«  .  Ill  l)  •  I T'-)  .114  •- «*f  <  Aiiti-rr-iry.  1<i  l)i«*  r*<*t  •  f' thr  l^'Orli  of  )<i*liit|«.  Sr>«*  I  IVook. 
m^*.  ti  ■'■  U  )m  fi  itii*  i|fli|:Af»  •  Art- f^iUAi!)  'l-x.*!**!  :ii  «  |  iiimn.  ■•»  ihjil  no  juil 
i«n  U-  I  r<  t.xuiit  ••!.  •  «.ijiniuiM.«>n  ut  A<|juni-t«  tuA}  u»uv.     >rv  an  inataftco  I  ' 
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united  to  the  legal  power(r)  by  virtue  of  the  statute  1  EIie.  c.  1,  instead  of  a 
larger  jurisdiction  which  had  before  been  exercised  under  the  pope's  authority. 
It  was  intended  *to  vindicate  the  dignity  and  peace  of  the  church,  by  p,,go 
reforming,  ordering,  and  correcting  the  ecclesiastical  state  and  persons,  ^ 
and  all  manner  of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and 
enormities.  Under  the  shelter  of  which  very  general  words,  means  were  found, 
in  thai  and  the  two  succeeding  reigns,  to  vest  m  the  high  commissioners  extra- 
ordinary and  almost  despotic  powers  of  fining  and  imprisoning;  which  they 
exerted  much  beyond  the  degree  of  the  offence  itself,  and  frequently  over 
offences  by  no  means  of  spiritual  cognizance.  For  these  reasons  this  co  trt  was 
justly  abolished  by  statute  16  Car.  I.  c.  11.  And  the  weak  and  illegal  attempt 
that  was  made  to  revive  it,  during  the  reign  of  king  James  the  Second,  served 
only  to  hasten  that  infatuated  prince's  ruin. 

II.  Next,  as  to  the  courts  military.  The  only  court  of  this  kind  known  to, 
and  established  by,  the  permanent  laws  of  the  land,  is  the  court  of  chivalryf 
formerly  held  before  the  lord  high  constaMe  and  earl  marshal  of  England  jointly, 
but  since  the  attainder  of  Stafford,  duke  of  Buckingham,  under  Henry  VIII., 
and  the  consequent  extinguishment  of  the  office  of  lord  high  constable,  it  hath 
usually,  with  respect  to  civil  matters,  been  held  before  the  earl  marshal  only.(«) 
This  court,  by  statute  13  Hie.  II.  c.  2,  hath  cognizance  of  contracts  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of  the  realni  as 
within  it.  And  from  its  sentences  an  appeal  lies  immediately  to  the  king  in 
person. (f)  This  court  was  in  great  reputation  in  the  times  of  pure  chivalry, 
and  afterwards  during  our  connexions  with  the  continent,  by  the  territoi-iea 
which  our  princes  held  in  France :  but  is  now  grown  almost  entirely  out. of  uee, 
on  account  of  the  feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce 
its  judgments,  as  it  can  neither  fine  nor  imprison,  not  being  a  court  of  record.(]u) 

III.  The  maritime  courts,  or  such  as  have  power  and  jurisdiction  to  determine 
all  maritime  injuries,  arising  upon  the  '*'seas,  or  in  parts  out  of  the  reach  r^^ 
of  the  common  law,  are  only  the  court  of  admiralty  and  its  courts  of  •■ 
appeal.  The  court  of  admiralty  is  held  before  the  lord  high  admiral  of  En^ 
land,  or  his  deputy,  who  is  called  the  judge  of  the  court.  According  to  Sir 
Henry  Spelman,(M?)  and  Lambard,(x)  it  was  first  of  all  erected  by  king  Edward 
the  Tliird.  Its  proceedings  are  according  to  the  method  of  the  civil  law,  like 
those  of  the  ecclesiastical  courts ;  upon  which  account  it  is  usually  held  at  tht) 
same  place  with  the  superior  ecclesiastical  courts,  at  doctors'  commons  in  Lon- 
don.' It  is  no  court  of  record,  any  more  than  the  spiritual  courts.  From  the 
aentences  of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to 

C)  4  iMt,  824.  (•)  7  Mod.  12t. 

(•)  1  LeT.  230.    Show.  Part  Gas.  60.  (•)  OIom.  13. 

(<)  4  liuL  125.  (>)  Arckeion.  41. 

4  Burr.  2254.  A  commission  of  review  was  applied  for  in  the  court  of  chancery  in 
Kichaelmas  Term,  1798,  when  the  chancellor,  upon  hearing  the  orgumenU  of  civilians 
and  barristers  respecting  the  judgment  of  the  delegates,  determined  to  recommend  to 
the  king  to  grant  a  commission  of  review.    See  4  Ves.  Jr.  186. — Christian. 

But  the  jurisdiction  of  the  court  of  delegates  has,  hy  statutes  2  &  3  W.  IV.  c.  92  and 
3  A  4  W.  IV.  c.  41,  been  transferroil  to  the  judicial  committee  of  the  privy  council,  which 
is  now  the  great  court  of  appeal  in  all  ecclesiastical  causes.  This  court  is  composed  of 
the  president  of  the  council,  the  lord  chancellor,  the  chief  justice  of  the  court  of  King's 
Bench,  the  master  of  the  rolls,  the  lord-justices  of  the  court  of  appeal  in  chancery,  vice- 
chancellors,  (if  privy  councillors,)  the  chief  justice  of  the  Common  Pleas,  the  lord  chief 
baron,  the  judge  of  the  prerogative  court,  the  judge  of  the  high  court  of  admiralty,  tho 
members  of  the  privy  council  who  shall  have  held  any  of  these  offices,  and  two  other 
privy  councillors,  who  may  be  appointed  by  sign  manual ;  and  two  privy  councillors  who 
nhall  have  held  the  office  of  judjse  in  the  Ewt  Indies  or  any  of  the  king's  dominions 
beyond  seas  shall  attend  the  sittmgs  of  the  judicial  committee.  By  stat.  6  &  7  Vict.  c. 
38,  appeals  may  be  heard  by  not  less  than  three  of  its  members,  under  a  special  order 
of  the  queen.  This  court  is  a  court  of  record,  and  has  full  power  to  punish  contempts 
ftnd  enforce  its  decrees,  to  award  co8t«  and  have  them  taxed. — Stewait. 

*The  practice  of  the  court  of  admiralty  has  been  improved  and  its  jurisdiction 

tztendea  by  ftatnte  3  &  4  Vict.  c.  65. — Stshtart. 
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X\\v  kiti;^'  iti  1  li:iri('i'r\  .  n*«   iiinv  t*t*  roHiM'tiHl   t'n»iii   pitntiiti*   •'»   Tli'ti    VIII    ••    ]* 
«linli  •hni  t-  Till"  it|i|M'Mi  Innii  ill*'  »n'lilii'»lM»|»'N  «'ouri»»  !•»  Ik*  •(•'li'niiitnil  ^  \  j-  • 
lii>ii«  ii:iriii-ii  sn  tIh-  kin;;  ••  •  ■•riitiii««ih«ii.  **  likt*  .*i<*  iii  r:i-H*  iit'ttl>|»«*:tl  th*tii  t).«-  a't:i.  .r^*- 
Cttiirt    '      Hut  thi-t  i«  :il«Mi  i>\|ir«-«olv  iltN-hiriMl  tiy  "tatiitr  ^  r'.lir.  v  •*>.  win*  h  •  ii^  t*. 
tlllll   ll|***li  ;t|>|H  ;tl  niiiili*  fii  tiir  «'li:ltl4-i'rv,  tin*  M-htrliiv  •li'tlllltivv  of    thi'  ■!•  k'^'al** 
ft|i|Miiii!i-tl  l>\  I  iiiiiiiii<i<»ii>ii  oh:!}!  hi-  Tiiiul 

.\|i|mmN  (n<ni  tiic  \ii-i':iiltiiinili  y  i-inirti  it)  Atiifrit-;!.  nii«|  mir  otlirr  |ilaiiC3ti«  f  • 
aiiil  ot-ttifiiH-iii-*.  iiiiiv  U*  liniii:'lit  U*t'i'r«*  tin'  i-niirt*  «•!'  mltinraltv  in  Ki- 'lai.1, 
a^  U  III.'  It  liruiii  li  <•!'  ihi'  :i'liiiir:ir<«  jurifiilirtiiiii.  tlifniLrh  tliry  niAT  ak.M>  k« 
liriMiiflif  U'ti>ri*  tli«*  kiii>;  Ml  f'oiiTHilJ     litit  in  i-:i««*  nt' prixr  Tr«mi*U.  lakfii  in  tin.« 

01  u.ir.  in  :in\  iKirt  ••!  iii«>  \ii>rlii.  iinil  f'«intl«*nitii't|  in  iin\'  (iiiirt*  ••!'  a-lnura!!!' 
or  \  H  •-  :i'linir:ilfy  a^  LiMtui  |iri/.i'.  tlif  h|i|m*:iI  ln*^  tti  rfrtiitn  r<imrnifM|..iti-r^  •  I 
a|i|M-:ii«  >  ••M-i^tirii,'  <  liit  tlv  tit  till*  |>rivy  <-iMitiril.  anil  n*it  tn  jii<l^'i-«i  •Irl*  .:»:•« 
An<l  thi«  I'V  \irtiif  'it  •|i\i'n*  tn-aticH  uitli  tiiri>ii;ii  tiutioiit;  }*\  whii  h  |art  •  ul^r 
CiHin^  ari*  i-*»ial*li«lM'<l  in  all  tiii*  niaritirnc  fi  111111  rii-*  I't'  Kiip*|««*  fur  t)i<*  'It-*  i«:  -rt  •  i 
Ilii«  i|iii-tfti.  Mlki'tli«*r  lawtiii  iiriKf  or  imt  ;*  for.  ttiin  (miiil;  a  «|ii*-«ti«'n  Uri»«ca 
|iiiIm«-«  I*  "t  tliflrn'm  ■•tati-*.  1!  lH'|i»nir«  mtin-ly  !•»  thi*  law  •»!"  fiati<»n«,  att'l  u-',  t  • 

till'  iniinii-i|ial   lawful  I'lthi  r  •  •niiitry.  (••  •Iftfrrniiif  it       Tl ri^'iiial  4<-urt.  t* 

^«    .     u  ItH-li  tlii«  i|ii«-<*ti"ii  it  'iN'riiiittfcl  ill  Kiiirtaitil.  i*»  llir  rtmrt  ••!'  aiiiiiim'!\  .* 

*  ami  tlir  i'tiiirf  t>t  ii|i|H'nl  i«  in  rtTiTt  tlif  kini;''*  |irivy  rnuncil.  tho  lurmlvrt 
of  wliii  K  an-.  Ill  I  •in*i'«nn  iM-f  **i  tn-ali*'*.  rnninii-*i«iin'.|  uni|i*rtl)r  i^n-at  Fwal  f •  r 
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CHAPTER  VI. 

OF  COURTS  OF  A  SPECIAL  JURISDICTION. 

In  the  two  preceding  chapters  we  have  considered  the  several  courts  whose 
jarisdiction  is  public  and  general,  and  which  are  so  contrived  that  some  or 
other  of  them  may  administer  redress  to  every  possible  injury  that  can  arise  in 
the  kingdom  at  large.  There  yet  remain  certam  others,  whose  jurisdiction  ia 
private  and  special,  confined  to  particular  spots,  or  instituted  only  to  redress 
particular  injuries.     These  are, 

I.  The  forest  courts,  instituted  for  the  government  of  the  king's  forests  in 
different  parts  of  the  kingdom,  and  for  the  punishment  of  all  injuries  done  to 
the  king's  deer  or  venison^  to  the  vert  or  greensward,  and  to  the  covert  in  which 
such  deer  are  lodged.  These  are  the  courts  of  attachments,  of  regard,  of  sweir^ 
mote^  and  of  justice-seat  1.  The  court  of  attachments,  wood-motes,  or  forty-days 
court  is  to  be  held  before  the  verderors  of  the  forest  once  in  every  forty  days;(a) 
and  is  instituted  to  inquire  into  all  offenders  against  vert  and  venison  ;(b)  who 
may  be  attached  by  their  bodies,  if  taken  with  the  mainour,  (or  mainoeuvrty  a 
manu,)  that  is,  in  the  verv  act  of  killing  venison,  or  stealing  wood,  or  preparing 
BO  to  do,  or  bv  fresh  and  immediate  pursuit  after  the  act  is  done  ;(c)  else  they 
must  be  attached  by  their  goods.  And  in  this  forty-days  court  the  foresters  or 
keepers  are  to  bring  their  attachments,  or  presentments  de  viridi  et  venatione; 
and  the  verderors  are  to  receive  the  same,  and  to  enroll  them,  and  to  certify 
them  under  their  seals  to  the  court  of  justice-seat  or  sweinmote  :r(2)  for  this 
court  can  only  inquire  of,  but  not  convict,  offenders.  2.  The  court  or  regard,  or 
survey  of  dogs,  is  to  be  holden  every  third  year  for  the  la  wing  or  expeditation 
of  mastif&f  which  is  done  by  cutting  off  the  claws  and  ball  (or  "'pelote)  p^c.^ 
of  the  forefeet,  to  prevent  them  from  running  after  deer.(e)  No  other  dogs  •■ 
but  mastiffs  are  to  be  thus  la  wed  or  expeditated,  for  none  others  were  permitte«l 
to  be  kept  within  the  precincts  of  the  forest;  it  being  supposed  that  tho 
keeping  of  these,  and  these  only,  was  necessary  for  the  defence  of  a  man's 
house.(/)  3. '  The  court  of  sweinmote  is  to  be  holden  before  the  verderors,  as 
jadges,  by  the  steward  of  the  swein-mote,  thrice  in  every  year,(^)  the  sweins 
or  freeholders  within  the  forest  composing  the  jury.  The  principal  jurisdiction 
of  this  court  is,  first,  to  inquire  into  the  oppressions  and  grievances  committed 
by  the  officers  of  the  forest;  "de  super-oneratione forestariorum,  et  aliorum  minis- 
trorum  forestce ;  et  de  eorum  oppressionihus  populo  regis  illatis;'*  and,  secondly,  to 
receive  and  try  presentments  certified  from  the  court  of  attachment  against 

(«)  QirL  de  fared.  9  Hen.  IIL  c  8.  (•)  Ibid. 

(•)  4  Inst  2W.  (/ )  4  Inst.  306. 

(•)  Cuth.  79.  (#)  Qtrt.  de  fared,  e.  8. 

{*)  Ozri.  de  fared,  c  1«. 

declared  to  his  friends  that  it  was  entirely  his  own  composition.    Holliday's  Life  of  Lord 
K.  p.  424.     Montesquieu  calls  it  une  r6ponae  sans  replique. — Coleridge. 

And  now,  by  stat.  3  &  4  W.  IV.  c.  41,  {  2,  all  appeals  or  applications  in  prize  suits 
ihall  be  made  to  the  king  in  council,  and,  by  stat.  6  &  7  Vict.  c.  38,  may  be  referred  to 
the  judicial  committee  of  the  privy  council,  which  is  now  the  great  court  of  appeal  as 
Keli  in  all  maritime  as  ecclesiastical  matters. — Stewart. 

Prior  to  the  Revolution,  courts  of  admiralty  existed  in  most  of  the  colonies  which 
afterwards  became  the  United  States.  By  the  Articles  of  Confederation,  Congress  was 
authorized  to  appoint  courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high 
Beas,  and  to  establish  courts  for  receiving  and  determining  finally  appeals  in  all  cases  of 
captures.  By  the  constitution  of  the  United  States,  art.  3,  it  is  provided  that  the 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction.  The  cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction, 
including  cases  of  captures  made  within  the  waters  of  the  United  States  or  within  a 
marine  league  of  the  coasts  or  shores  thereof,  is  now  vested  in  the  district  courts  of  the 
United  States.  From  these  courts  an  appeal  lies  to  the  circuit  courts,  and  from  thence  to 
the  Supreme  Court  of  the  United  States.  Act  of  Congress  24  Sept.  1789,  s.  9.  1  Story's 
Laws  U.  S.  56.—- Shabswood. 
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oifonn*ii  in  vrrt  ami  v«*tii«i<iii  .A  i  Ati«l  thin  court  may  not  onlj  inqairr.  b«t 
Tict  nlfwi,  whirh  i-onvirtiun  ^liull  U*  (*i*r(ilii*(l  U>  tin*  oimrt  at'  jo»tif**  »wH  «mler 
iho  nvtkln  of*  till*  jury  ;  t'<»r  thi^*  i-ourt  mnnot  prvN-fM  to  jud^niontJ  •  >  But  tk« 
prinripiil  murt  i«*,  4.  Thi*  i^mrt  of  ^ii^i«v-Ar<if,  whirh  in  hi*lcl  lirlor»  the  rbicf 
juitticr  ill  cyn*.  or  rhi«*f*  itint*nint  ju«l^i%  capitiilis  juMinitnuM  in  if mrrr,  or  hit 
dr|iuty  ;  to  h««tir  mui  (IctvrtiiiiM*  ull  tn*i«|iuwH>i«  within  the  tiirf«t,  and  all  cUumt 
of  franrhiM*!!,  liUTtii*"i,  and  iirivilo^en,  and  all  |»li*aii  and  (-anik*«  vhataorTcr 
thrn*in  ani>int;.,A»  It  may  ul<*o  |»riNvtHl  to  tr}*  |>n*<M*ntmvntf»  in  ibe  inf«-rior 
ooiirtM  of  th<*  forvMM.  nnd  to  ;;iv(*  jufl^ment  u|Min  conviction  fif  the  avriniu«»t«. 
And  the  fhiff  iii-tticc  may  thfn'ff»rc,  after  ]in*M'ntmcnt  made,  or  indict OK^t 
found.  I'lit  ni»t  hcf<>n*.</)  i<«<«nc  hi**  warrant  to  the  <ifficerii  of  the  foreat  to  ap|»r^ 
heml  the  ofTfiiden*  It  niiiv  U*  held  every  thini  year;  and  forty  dav«*  Dotie« 
ou^ht  to  U*  i^iven  tif  iti  ••ittin^.  Thin  ccmrt  may  tine  and  im|>riM»n  fur  oflrncr« 
within  the  fon*Mt/fii<  it  Ihmm;;  a  <^>urt  of  nn^onl :  and  therefor«*  a  writ  of  rrmr 
•"•ai  ^**''  fri»m  hem-r  Ut  xhv  murl  of  •kinj;*»  lH*nth,  to  rtM-tily  and  redmM  wijr 
'  ^  m»l-ailminif«tnition«*  ofjuMitv  ;i  a)  or  the  chief  juntiee  in  eyre  may  adj«»«r« 
Any  matter  of  law  into  the  <'ourt  of  kin^'fi  lN*nch  lo)  ThevH*  jUHtit*f«  in  ryrt 
wen*  iniititutiHl  |»v  kin^  Henry  II  ,  A.f>.  llH4,rt;i'  and  their  c<mrtii  werv  formrHy 
▼er>'  n*pilarly  held  :  hut  the  lutt  court  of  junti<'e-«»eat  of  any  imte  wan  tliat  boklra 
in  tlio  rei^^n  of  t'hnrli-M  I  .  U^fnn*  the  earl  of  Holland ;  the  ri^oroufi  |irrHvr«iin)Cl 
At  which  art*  re|Mirted  hy  Sir  William  Jonen.  XtXvr  the  n***torati«*n  anulbrr 
waa  held.  ;»ri)  i*trm*\  nnly.  In^ton*  the  earl  of  Oxfonl:(*/»  l»ut  nimv  the  em  \4 
the  rt*v<>lution  in  ItW*^.  the  firre^t  lawn  have  fall«*n  into  total  diiiuiie,  to  ibe  i^wat 
ndvanta^*  of  the  Nuhi«*<t  ' 

II.  A  »H«<*ond  HjKiH'H  of  n*Mnct4*4l  (*onrtA  i»  that  of  commi«nii»nerii  of  Mntm. 
Tlitu  iM  a  tem|Nirar)'  trihunal.  en*«-t<*«l  hy  virtui*  of  u  cominififiion  under  tbe  icnrat 
•eal ;  whit-h  formerly  ummI  to  Ik*  )rrant4*4l  yrn  rr  mifa  at  the  |ili*aaare  tit  tbe 
en»wn,<ri  hut  now  at  the  f|i*M>n'tion  and  nomination  of  the  hinl  chancellor.  |i*nl 
treai«un*r.  and  chief  ju*>tire*i.  |>up»uunt  to  the  statute  *Zl\  Hen  VIII.  c.  5.  Their 
jnrif«dir!it»n  in  to  <»VfrliM>k  the  n*|uiini  of  M*a-I»ank^  anil  (t<*a-wall««.  and  the  rlemoa- 
in^  t»f  nver«.  puhlii*  «tnMm<*,  ilitihi*H,  and  other  «i»nduiti«  whert*hv  any  wateri 
an*  earrinl  off:  anil  i<«  (^»titine«l  to  nuch  county,  or  partieular  dmtriet.  mm  tbe 
commi«***ioh  ^hall  4-x|ir<-i«ly  name.  The  <'onimi'«*»ioner!«  art*  a  c«»ttrt  of  rrtniH. 
And  may  tin«*  and  inipri^Mi  tor  <  ontcni]»t  ;■  j;  and  in  the  execution  of  their  datr 
may  |ipH«'«f|  hy  jiir\ .  **t  \\\n*%\  their  own  view,  and  may  take  onler  for  tl^e 
nrmovnl  of  any  ahn«>yan«-«*t.  (»r  the  •«nf«*(^iani  and  coiiM'rxatittn  of  the  seweri 
within  th«ir  rommi— •i'>n.  eithi-r  atitinlin^  to  the  lawn  and  cuMi»m«  of  ft>m- 
nev  marnh.  *  or  lithfrujiM*  at  their  own  •li'x-n-tion  They  may  alcn  aumia 
aaeh  nit««.  or  Mtit**.  uihih  tho  own<*n»  id'laniN  within  their  tii«triet  an  they  ftbaU 
judtfe  ni'«'f^*»ary  ;  and.  if  any  |N*r»on  n-fuM-*  to  pay  them,  the  couimtMionrr* 

niav   li\  v  thi-  ••atiif  hv  ilittn-^**  of   hit    itinmN  anil  chattelii;  or  they  mar.  hr 

•  •  ■  ••• 

atatutf  'ZA  llt-n    VIII    i-   .'».  Mfll  hi**  tW*rliohl  lund<«  .and.  hy  the  7  Anne,  c   1u.  h:« 
**i  1     <*'!*>  I**'ld  al-Mi    in  t'dltT  to  |k{iy  i»u(-h '(MHiti*  «ir  a***M'«i»mentA.     liut  tlieir  oid- 
'    -I     tlui't  1*1  unilerthi>roiiin»l  ot  the r^iurt  f»f  kin:;'*  In'neh.  which  will  |irprent  AC 
•  *m  •.»  M«  1.1.  •  r  >  n  u« 

i*>«lw«.  »l.  ••    k->«»»7  NwrA.  !•  II 

i>    «!««    I  IU«  III    r    «      T  lUr    II   «.  4  Mib:n<    :4.-i »  « r««.    m   (i 

■  •  4  l»rt   112  «^«it,»i*  !««•  uf  mmwt%.  ni 

>•   lt<l   .v:  *.i»r«i^  ;wlc*  i»   %%m 

(•    |l«l   ^Mh.  rft4M«ltvk   U«*  all  'v* 

^    ll-'VpIrm  May  r«»«i«T  Ug*|  Mkl  4ir«K4lM».     4  ImA.  SC 


\9   \.««k*«  1^  <<  Is^A  «I«il-H«<  4'. 


*  Hr  th«*  ■%?  (t«»ck  III.  I*.  '*d.  lh«*  i'ffir*-*  of  the««*ju«t !«-«•«  art*  •U>li«hM|  on  the  t«*nBiiiatm 
dC  lh«*tr  thf*n  rvi«tinf  irii**r>-«t«  an*!  ih«*  iialan*^  of  iht*  AlH»lt«ht<tl  of!lre«  an*  to  aiake 
part  of  iht'  fYiti««didai«-«l  tiiri'l    -''atrrr 

■All  thf  fi*rf««t«  whirh  «i«T«*  fn«*lf  aflvr  lh*»  r«»n«|ii»'«t,  eir^jit  N»»w  Tin-^^t  in  Ham^ 
vbtrv*.  rr»-ufM|  hy  Wilharn  ihi*  <*»«ri»|ii»Ti»r  wrft*  di*.ttfi»r*'>«t«^l  ht  lh«»  rk^trtt  d*  /'^tgtig.  TV» 
ftwr«t  of  llAnij'tMn  <*«>(trt  wa*  f<«t«»t>li«h<*<i  hr  th«*  A(ith'>rity  of  |iArliAm«*nt  in  tb«»  r«*tcB  o# 
Hen  VIII  Mil*  ntind«T  «if  f'>r«^i*  in  Kntfl-inti  i«  vixiv  nint*  4  ln«t.  >^I9  ^liarW*  I. 
enf**rr«^i  theiMlif>ii«  (orr«t  law*,  a*  a  M>un*<*  i>f  ri>Tftiii«-  in«h*|»»ndent  of  the  parlaamettL— 
Caainii!*. 
hi 
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Janish  any  illeeal  or  tyrannical  proceeding8.(ii)  And  yet,  in  the  reign  of  king 
ames  I.,  (8  Nov.  1616,)  the  pnvy  counsel  took  npon  them  to  order  that  no 
action  or  complaint  should  he  prosecuted  against  the  commissioners  unless 
before  that  board ;  and  committed  several  to  prison,  who  had  brought  such 
actions  at  common  law,  till  thev  should  release  the  same :  and  one  of  the  reasons 
for  discharging  Sir  Edward  (Joke  from  his  office  of  lord  chief  justice  was  for 
countenancing  those  legal  proceedings.(r)  The  pretence  for  which  arbitrary 
measures  was  no  other  than  the  tyrant's  plea(t£;)  of  the  necessity  of  unlimited 
powers  in  works  of  evident  utility  to  the  public,  <<  the  supremo  reason  above  all 
reasons,  which  is  the  salvation  of  the  king's  lands  and  people."  But  now  it  is 
clearly  held,  that  this  (as  well  as  all  other  inferior  jurisdictions)  is  subject  to  the 
discretionary  coercion  of  his  majesty's  court  of  king's  bench.(a:) 

III.  The  court  of  policies  of  insurance,  when  subsisting,  is  erected  in  pursuance 
of  the  statute  48  EHe.  c.  12,  which  recites  the  immemorial  usage  of  policies  of 
assurance,  *^  by  means  whereof  it  cometh  to  pass,  upon  the  loss  or  perishing  of 
any  ship,  there  foUoweth  not  the  undoing  of  any  man,  but  the  loss  lighteth 
rather  easily  upon  many  than  heavy  upon  few,  and  rather  upon  them  that  adven- 
ture not  than  upon  those  that  do  adventure :  whereby  all  merchants,  especially 
those  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 
freely :  and  that  heretofore  such  assurers  had  used  to  stand  so  justly  and  pre- 
cisely upon  their  credits  as  few  or  no  controversies  had  arisen  thereupon ;  and 
if  any  had  grown,  the  same  had  from  time  to  time  been  ended  and  ordered  by 
eertain  grave  and  discreet  merchants  appointed  by  the  lord  mayor  of  the  city 
of  London;  as  men  by  reason  of  their  experience  fittest  to  understand  and 
speedily  decide  those  causes :"  but  that  of  late  years  divers  persons  had  with- 
drawn themselves  from  that  course  of  arbitration,  and  had  driven  the  assured 
to  bring  separate  actions  at  law  against  each  assurer:  it  therefore  enables 
the  *lord  chancellor  yearly  to  grant  a  standing  commission  to  the  judge  r^^ij^ 
of  the  admiralty,  the  recorder  of  London,  two  doctors  of  the  civil  ^ 
law,  two  common  lawyers,  and  eight  merchants ;  any  three  of  which,  one  being 
a  civilian  or  a  barrister,  are  thereby  and  by  the  statute  13  &  14  Car.  II.  c.  28, 
em])owered  to  determine  in  a  summary  way  all  causes  concerning  policies  of 
assurance  in  London,  with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery. 
But  the  jurisdiction  being  somewhat  defective,  as  extending  only  to  London, 
and  to  no  other  assurances  but  those  on  merchandi8e,(^)  and  to  suits  brought 
by  the  assured  only,  and  not  by  the  insurers,(j)  no  such  commission  has  of  late 
years  issued :  but  insurance  causes  are  now  usually  determined  by  the  verdict 
of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of  any  legal 
doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final :  though  it 
is  to  be  wished  that  some  of  the  parliamentary  powers  invested  in  these  com- 
missions, especially  for  the  examination  of  witnesses,  either  beyond  the  seas  or 
spc^ily  going  out  of  the  kingdom,(a)  could  at  present  be  adopted  by  the  courts 
of  Westminster  hall,  without  requiring  the  consent  of  pai*ties. 

IV.  The  court  of  the  marshalseay  and  the  palace-court  at  Westminster,  though 
two  distinct  courts,  are  frequently  confounded  together.  The  former  was 
originally  holden  before  the  steward  and  marshal  of  the  king's  house,  and  was 
instituted  to  administer  justice  between  the  king's  domestic  servants,  that  they 
might  not  be  drawn  into  other  courts  and  thereby  the  king  lose  their  8ervice.(6) 
It  WHS  formerly  held  in,  though  not  a  part  of,  the  aula  regis,{c)  and,  when  that 
was  subdivided,  remained  a  distinct  jurisdiction :  holding  plea  of  all  trespasses 
committed  within  the  verge  of  the  court,  where  only  one  or  the  parties  is  in  the 
king*s  domestic  service,  (in  which  case  the  inquest  shall  be  taken  oy  a  jury  of  the 
tx)untry,)  and  of  all  debts,  contracts,  and  covenants  where  both  of  the  contract- 
icg  parties  belong  to  the  royal  household;  and  then  the  inquest  shall  be  r*ja 
composed  of  men  of  the  hou8e*hold  only.(^)     By  the  statute  of  13  Ric.     •■ 

{•)  Cro.  Jac.  336.  («)  Stat.  13  ik  14  Car.  IL  c  22,  R  3,  4. 

(•)  Moor.  825,  826.    8ee  page  M.  (»)  1  Bulatr.  211. 

(«)MUt.  Paradise  Lmu  ir.  3^.  (•)  Flet.  /.  2,  c.  2. 

(«)  1  Vratr.  60.    Salk.146.  {*)  Artie,  mp.  eari,    28  Edw.  I.  c.  3.    Stat.  5  £dw.  IIL  «^ 

(9)  StYl.  166.  2.    io  £dir.  III.  at  2,  c  2. 

(»)  1  Show.  3M. 
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II.  Hi.  I.  r  o.  <  in  nfflrriiaiH  t*  of  iIh*  i«itiiiniiii  Invr.n^)  tlit*  vit^*  of  tlie  i«»art  ift 
lhir%  r('*>|Hi't  I'Mrml^  for  (wt-lvi*  imli'it  niuinl  tin*  kiiii;**  plai-v  «jf  rvpi'lrm  v  • /; 
Ami.  If*  (til ■«  iril'iiiial  mmm  ih-vit  ••iiljrrt  t**  tlirjnrifMlirt imi  ut  tin* cliirt' ju*t Mian , 
n*>  writ  «•!  I'mir  lav  Imiii  it  ■  (li<>ui:li  a  cinirt  i»l  n*«i»nl<  t<i  itit*  kiiiAC  «  iwin  i*.  t«i 
only  t'l  |iurlt;iiiiiiit.i';  ■  tili  tin*  tiatiitt-?*  of'  ;'»  Kilw.  ill.  r  *J,  ami  lu  Ivivr  111  aL 
2,  <-  ••.  uliiili  iiUiiMnl  i«iii  li  i%rit  «ii  t-rnir  lirttirv  flu*  kiii^  iii  lni*  imIbi  r.  lial 
till"  rmirt  Im-iii.'  ;iiiil>iil:tt'ir\ .  aii<l  til«IiL;i-i|  to  l>>lli>w  tin*  kiii^  in  ali  Iiim  |irmp^  **r», 
iw>  tliiit  1<\  till-  n>iii<»\:il  ill  tliv  liiiii<»ili>ilil  Ni'tion-*  w«-rt*  lrfi|iicnlly  ili4«-«iniinui^l.  *• 
■ml  iliiiil'i^  liaiiii;;  uri'M-n  u*>  tn  tlic  t-xtrnl  **i  itn  juriiMiirtitm.  i ;  kin^;  C'harii**  I. 
ill  till-  **i\ili  \t;ii-  i>i  III-  ri-i:.'h.  I>v  liii  li'tti-rH-|iati'iil  i-n'i-ti-«l  ft  m-w  (ipurt  <^ 
rt'otnl.  i  .liliil  (III-  •  urut  /Hii-tfti,  nr  /*>ihh-t-4'»urt,  (<i  U*  lii>lil  li«*l<irt*  tlit*  Pt4>«aiM  of 
tli«'  )i<iii«i  )ii<i«l  ainl  kiii;.'lil-iii:tr^h:il.  nn«l  tli«*  rttrwanl  i>t'  tin*  cifiirt.  ^r  hi*  liriMAlv , 
midi  jiin-it<  iHiti  tii  li<<M  plt-a  ni  uil  niiiniMT  (»('  |N>nM>nttl  artitinn  «hMt»««rirr 
mini  h  hitail  ai-i*»i*  l>«-(ui'i-ii  iiny  |iurti«*!«  uitliiii  lurlvi'  niil««^  o|'  hm  majt-^cx  • 
fwlui  I'  at  Wtiiti-liaii  A-  Tin-  roiirt  i-»  iinw  tii*l«i  iiin-t*  u  i%«i*k.  tiiifi-ilitT  «.ti. 
ihr  uiiiMiit  <  <iur(  •»(  iiiar<>!iai-i  a.  in  (In*  lMin>u;;li  <»t  Stutliwark  :  Ami  ft  «ni 
Ot  rrpiT  lit'-  Imiii  tlii-mf  («•  tin-  i  mirl  «it  kin:;'r»  lii'iuli.  Hut  il  tin*  i'SUm*  :«  %4 
any  i  ••ntnii  i'al>ii-  •  iiii-i-iiMi  lit  i*.  ii  i-  ii«inilly  ri'nii»v«*il  on  it*  tii>t  ('«»iiiiiit*iii«*Ck«M. 
to^i'itiir  Willi  till*  I  u-(iMi\  I'l  (III*  ili'iriiilaiit.  ntliiT  inlii  ilic  kin^  •«  U  ni  h  cr 
iMiiiiniiiii  |(ira«i.  Ii\  a  uri(  <il  /f/'-  '•  ••  ryii.^  i  li/n  f*ifi<.««j :  ami  tlu*  intniKr  l>u»ii.f«a 
oi'  (111-  ititirt  liadi  III  lad*  \ '-ar-  U'l  n  iiiin  h  n-iiiirfil  h\  tin*  ni'W  (-nurtji  i*l  t«'ft. 
M*ii-iii  «•  iTt-i  ti-il  in  till-  iiiVii'<'ii<»  «it  Litiiii«>ii :  in  i'iiii*»iilrra(iiin  •*!  mlinli,  tliv  li-ar 
c*«iuii*i'l  U-l'iii^'iiii;  (ii  (}.r«>i>  ■-•iiirto  liu«i  Miiaru--*  ^ruiiti'il  tlii'Ui  lur  ihrir  liw*  k-j 
till*  Htaiiitf  j:;  4mm    II    I    L'T  ' 

^•.  I  V     *A  tiltli  -iH-i  :i-  III  |.!-i\  all*  (ifurt*  nf'u  liiiiid'il.  tli>iiiL;li  «*xt4-n«ivr,  jur.^ 

'  * -l  clii(i>>ii.  i\r%'  ?lt«i«.i-  lit  (fif  |iriiit  ipality  til  Wal!--*.  uIihIi.  ii|ii|i  il*  tli<in»u^k 
nNliji-th'ii.  arii|  (ill- -ritiiii;;  III  i;-  tMiiii\  in  (iii-ri-iL'n"t  Iii*iir\  iIk'  Ki^hdi  I  wrrt 
i*r%*i  (< 'I  all  ii\rr  liii- I  i>uiitr\  .  pi  iii«  ({laiU  \*\  (in*  ^ta(ll(4■;»l  A  •••'»  ll«-n  VIII  «*  Jb, 
thiMi.:}i  niu<  Il  li..'l  i'l-iii  !••  i>im-  'ioiH-.  anil  (in*  Hay  |in-)iari*il.  )*\  tlu*  Malntr  «jf 
Wall-**.  IJ  V.'iw  I  .  aii'i  <>llii  r  -talud-i*  liv  (In*  «lalii(i*  nt  Ili*iir\  tin*  I'liAilith 
bt'ti'Ti-  nti-iii:i>iM  •!.  ( litiri  iMPih*.  Iiuii'ln-il.  ami  (-iiuii(\  imirtn  art*  thvrr  ■•:» 
l»|iii}i< 'I.  a-  Hi  Kii.Liii'l  A  -i--:iiii  I-  :il««i  In  In-  lii-i'l  tui4«*  Ml  4*\«*r\  \i-ar  in  %mih 
C'liuiit  \ .  I<\  jii'i^t  -  in  a)ii»*iiiiti  il  l<\  lii«-  kill:;.  (*»  i*i«  t  alii'il  tli«*  LTi'i'at  •«-%«i<>ii«  i^ 
tlu*  ••iMral  •••ni.iki*  in  \V:iti-  ih  ulmlt  all  pli-ani'l  n-al  ami  |ii'i^onai  aitiitnt 
uliall  !•«•  lii'M.  Miili  till'  -alii*-  l>»iiii  ••(  )>ri*i  !*«■•.  an^l  in  at  aiiipli*  a  iiianiirr.  a*  id 
tlu*  i<Hir(  «>t  ifiiiiiititi  |ii<  a-  at  \Vi-«(tiiiii»(«'r :  u  aiitl  urii**  •'(  (*rr»>r  ^iiaii  »•« 
I'niiii  lU'ljiiH  ii'*  I !••  n-iii  :i  !••  Mi;/ a  I  •■iir(  I*!  ri  ( iT'i  (i>  tin*  i  •mrt  i*t  kiiii^  «  lM'i«ih 
ftt  W  I  •!  Ill  ii-ti  r  liiiT  li.i-  ••!  iiiiai '.  ••!  :;:iiial  H  ri(-»  i.t  iii-ih-vk-*  nt  tlu- kini;  *  4<<art« 
ftt  \\  I -I ii..t.-ti  r  li'i  ii-if  mil  ;ii:<'  tin-  |itiii«  i|iati(y  ft  U  ali-*  •#>  tlniii^h  im^^-^antf^ 
t*Xi*«  n!  it'll  'I'M-,  f.  a*<  •!••  a;-<i  pri  rii^ali\i>  Hrii-*.  a-  w  ri(n  i<l  •'rrfiofif/i,  yMi  ftnaaj, 
«i«/M>Mj.ifv  :ii.>i  (m-  nki  f  Aii'l  i'\iii  in  (-au«»fr>  1n(u4'i*ii  Milijit-l  ami  i>ul>j€t  c.  tu 
|in'\i-i'(  ii<|ii-(i'i-  (lin'ii;rli  taniiix  tai-iiMiin  nr  |in-|ti*lii-t'^.  it  n*  ln*iii  lawlui  la 
rau*ii-..|  ii4.  |...].i  :ir  ii*a-'.aii«i  i(  i^  ii'*iial  in  ail  ii(lii-i>>>  li»  iTin;;  an  a*  tum  in  :t»« 
Kii;:ii-li  «'<iirt-,  aii'i  (r\  ilit-  -.iiiti-  in  tin*  lu'Xt  Kn;^li**li  i-iMint\  aiij<»inin|(  tit  It.xl 
|iar(  ••(  \Va.>  -  \\\i>  n-  Itif  ■  an***'  ar.-M*-.  ri  ami  ulnTf  tin*  vriiui*  m  laul.  Hut.  «»a 
till*  "tin-r  liainl.  !••  pn  \i  ii?  Iitliii.'  aii'l  !ri\Mliii|n  f*iii(H.  it  i*  rnai'ltHl,  |iy  ^t^tattf 
\li  tti-fi  III  I  .'il.  il.at  .!i  J-.*  /•-//  ai  ii'iiii. /rrr./  in  aiiv  Kinrli^h  i-iitiiitv  wkirffV 
tlu*  I  au*«-  ••(  aiT"ii  ar>-i  aii>i  (l.i-  tU  !•  miaiit  ri'-»i<li**i  in  Wait**,  il  thi*  |ilftiuli# 
•hull  ii*'t  fii  "Xi  r  a  \i  nii*  t   lii    d  n    |>*<iiiiiU.  In*  «liall   U-   IiiiII'IiUIIchI  ftmi   |aiy  lb« 

•  I  •.  t  *k*  >-lk  4V 
■■•»<  .'■'.•  I-  f  -...A  ■•;|4 
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defendant's  costs,  unless  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  question,  or  that  the  cause  was  proper  '^'to  be  tried,  p^,-^ 
in  such  English  county.  And  if  any  transitory  action,  the  cause  whereof  ■- 
arose  and  the  defendant  is  resident  in  Wales,  shall  be  brought  in  any  English 
oounty,  and  the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  the  plain- 
tiff shall  be  nonsuited,  and  shall  pay  the  defendant's  costs,  deducting  thereout 
the  sum  recovered  by  the  verdict.^ 

YI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special  juris- 
diction, held  before  the  chancellor  of  the  duchy  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of  the  king  in  right  of  the  ducbv  of 
Lancaster :(«)  which  is  a  thing  very  distinct  from  the  county  palatine,  (which 
hath  also  its  separate  chancery,  for  sealing  of  writs,  and  the  like,)(0  and  com- 
prises much  territory  which  lies  at  a  vast  distance  from  it ;  as  particularly  a 
very  large  district  surrounded  by  the  city  of  Westminster.  The  proceedings 
in  this  court  are  the  same  as  on  the  equity  side  in  the  courts  of  exchequer 
and  chancery  ;(u)  so  that  it  seems  not  to  be  a  court  of  record ',  and  indeed  it 
has  been  holden  that  those  courts  have  a  concurrent  jurisdiction  with  the  duchy 
court,  and  may  take  cognizance  of  the  same  causes.(v) 

VII.  Another  species  of  private  courts,  which  are  of  a  limited  local  juris- 
diction, and  have  at  the  same  time  an  exclusive  cognizance  of  pleas,  in  matters 
oi  both  law  and  civil  equity ,(u7)  are  those  which  appertain  to  the  counties  pala- 
tine of  Chester,  Lancaster,  and  Durham,  and  the  roval  franchise  of  Ely.(a;)* 
Id  all  these,  as  in  the  principality  of  Wales,  the  king  s  ordinary  writs,  issuing 
Hnder  the  great  seal  out  of  chancery,  do  not  run ;  that  is,  they  are  of  no  force. 
For  as  originally  all  jura  regalia  were  granted  to  the  lords  of  these  counties 
palatine,  they  had  of  course  the  sole  administration  of  justice  by  tlieir  own 
mdges,  appointed  by  themselves  and  not  by  the  crown.  It  would  therefore  be 
meongruous  for  the  king  to  send  his  wnt  to  direct  the  judge  of  another's  court 
ia  what  manner  to  admmister  justice  between  the  suitors.  But  when  the  privi- 
leges of  these  counties  palatine  and  franchises  were  abridged  by  statute  27  Hen. 
VIII.  e.  24,  it  was  '*'also  enacted  that  all  writs  and  process  should  be  made  p^-^ 
in  the  king's  name,  but  should  be  tested  or  witnessed  in  the  name  of  *- 
the  owner  of  the  franchise.  Wherefore  all  writs  whereon  actions  are  founded 
sod  which  have  current  authority  here  must  be  under  the  seal  of  the  respective 
franchises ;  the  two  former  of  which  are  now  united  to  the  crown,  and  the  two 
latter  under  the  government  of  their  several  bishops.  And  the  judges  of  assize 
who  sit  therein  sit  by  virtue  of  a  special  commission  fix)m  the  owners  of  the 
several  franchises,  and  under  the  seal  thereof,  and  not  by  the  usual  commission 
uider  the  great  seal  of  England.  Hither  also  may  be  referred  the  courts  of 
the  cinque  ports,  or  five  most  important  havens,  as  the}''  formerly  were  esteemed, 
m  the  kingdom,  viz.,  Dover,  Sandwich,  Eomney,  Hastings,  and  Hythe,  to  which 

(•)Hob.n.    2LeT.24.  («)  1  Ch.  Rep.  &6.    Toth.  14ft .    Hudr.  17L 

(()  1  YeDtr.  257.  (») 4  liut.  'il3,  218.    Kiocb,  R.  452. 

(•)  4  loft  906.  (>)  See  book  i.  introd.  {  4. 

*Bat  these  distinctions  are  now  entirely  abolished ;  for,  by  stat.  11  Geo.  IV.  and  1  W« 
IV.  c.  70,  8.  14,  it  is  enacted  that  from  the  12th  of  October,  1830,  all  power  and  juris- 
diction of  the  judges  and  courtij  of  sreat  sessions,  both  at  law  and  in  equity,  shall  cease, 
and  that  all  suits  in  equity  then  depending  should  be  transferred  into  the  court  of 
exchequer ;  and,  by  s.  13,  it  is  enacted  that  the  king's  writ  shall  be  directed  and  obeyed, 
tnd  the  jurisdiction  of  the  courts  of  common  law  and  the  judges  thereof  shall  extena 
and  be  exercised  in  like  manner  as  the  jurisdiction  of  such  courts  is  now  exercised  in 
and  over  the  counties  of  England.  The  administration  of  justice  in  Wales  is  thus  and 
by  subsequent  statutes  (5  Vict.  s.  2,  c.  33,  8  Vict.  c.  11)  rendered  uniform  in  every 
resspect  with  that  of  England. — Stewart. 

8ee  construction  of  this  act.  Tidd,  8  ed.  index,  tit.  Wales.  If  goods  be  delivered  in 
London  to  be  carried  into  Wales,  the  debt,  though  under  10/.,  may  be  sued  for  in 
London.    2  Starkie,  33.— Cuittt. 

*The  two  former  of  which  are  now  united  to  the  crown,  (G  W.  IV.  c.  19,)  while  that 
of  Chester  has  been,  by  stat.  11  Geo.  IV.  and  7  W.  IV.  c.  70,  abolished,  and  that  of 
Hy.  by  stat.  C  A  7  W.  IV.  c.  87,  and  7  W.  IV.  and  1  Vict.  c.  53,  also  extinguished.— 
Stsitart. 
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WinrhrlM'a  and  Ryo  hiive  Itcrti  nin*^  a«l«lcd,  which  have  aIm)  fiitnilar  fHinrhi«i« 
in  many  iv#|NN*tf>i y )  with  the  roiintirn  palntino.  nml  iwrticQ la Hr  an  rxrlQ«iT« 
inriiuiifiion,  i  U^loro  tho  mayor  ami  jurata  of  the  pi»rta,)  in  which  rxrloaiTa 
Jnriadirtion  tho  kin^'n  onlinan-  writ  dnrn  m»t  run.  A  writ  of  error  lim  frnm 
tlw  may«>r  an«l  juratn  of  rarh  ii«>rt  to  the  lonl  wanlen  of  the  nmqmr  pnrts,  in  kit 
coarf  (»f  •^#7»inrfjf,  and  fn»m  tin*  f^^Hirt  of  SAqptray  to  the  kin^V  ht<fH«h  (r>  So 
Ukewi<M*  a  writ  <>f  tTn»r  iii*N  tr«>m  all  the  other  jiiriMlirt ion*  to  the  name  fkU|»mDa 
CMirt  <ii  jiidicattire.f/n  a^  an  «*mii^n  «»f  HU|H*rioniy  rt«**erve<l  to  the  rn^wn  at  the 
orifonal  «*n*ation  of  th«*  franrlii«H*n.  Ami  all  |in*n>^tive  writu  <afi  thoi^eof  k4th^a$ 
eorpujt,  pnthihition,  rrrttnrtin,  and  nuinitttmttjt )  may  iw«ue  for  the  f^anie  reaivtn  to 
all  th«*<H*  «*x<*m|>t  jiinMliotion?* ;  fn  U*«*aiiM»  thv  |>nvih*|re.  that  the  kinK'n  wnt  nina 
not.  mii«»t  In*  intc*nd«Nl  lM*tW(M*n  party  and  party,  for  tliere  oan  be  nc»  f»u«'h  |»rivi- 
le|te  a irain^t  tho  kin^<^) 

VI II    Tht«  Mtannnrv  ftiiirtM  in  IVvon*hire  and  Tom  wall.  ff>r  the  adm  in  t«t  ration 
of  ju«tli«-e  anitini;  tin*  tinn«*ni  lh«*r<*in.  an*  aino  c-oiirtf*  f>f  n-«^ir«l,  \mi  of  the 
pnvato  and  cxrluMvt*  natun».    They  an*  hidd  U*ton*  thf  lonl  wanlen  an«i  hi« 


mui-t     ^tit^t«*f«.  in  virtm*  of  a  |inviU*t;r  fpiintt*«l  to  thr  work<*n»  in  the  ^tin-mi 

'1  tlifn*  to  itm*  and  \h*  Kii«*d  onlv  in  their  own  <<«iurtfi,  that  thev  mav  not  bo 
drawn  fnun  th«Mr  himim^fif*.  whirh  i*«  hi^ly  |»n»rital»lt*  to  the  |»ahlic-,  by  nttrndin|p 
iheir  lau-mnlfi  in  oihrr  eoiirtn  («/)  The  tirivilei^en  of  the  tinn«*n«  are  eonftrtned 
by  a  charter.  ^i^»  K<lw  I  .ami  tullv  ex|)ounde«l  by  a  privat«*i*tatnte.*rt«Vii  Kdw  III., 
which  h.*i«*  «»infi*  lN*«>n  cxplaincH)  by  a  imblir  art.  !•>  i*ar  I.  v  \!\.  What  rrlatco 
to  our  |»nfM*nt  |»iir|M>*M*  in  only  tliir», — that  all  tinners  ami  labi>un*rpi  in  and  at«««t 
Um  f»tannaric««  f*liall,  durini;  the  tinu*  of  thnr  working  th«*nMn  hctut  fk^lt,  bo 
privil«*t^*«l  tnmi  ^uit^ftt  oth«'r  ri»iirti».  and  U*  only  implcadod  in  the  Mannarr 
court  in  ail  matter*,  fxrcptini;  plraM  of  lantl.  |it«\  and  mmitier  Nt*  wnt  ojf 
•rror  li«*«*  tntm  heme  ti»  any  ntiirt  in  W(*f«ttninhier  hall,  an  wan  airri*e<J  br  all  tbo 
jnd^e<«<  f  »  in  4  Jue  I.  But  an  ap|M>ul  lien  fn >ni  the  Mewanl  of  the  eoart  t«>  tbo 
vnder- wanlen  ;  and  tnmi  hini  to  tin*  lonl- wanlen  :  and  them***  ti»  the  priry  mnn* 
cil  of  the  pnnei*  i*f  Walei*.  a«  duke  of  (Niniwall.  q\  when  he  hath  had  Itvenr 
or  invi-^titun*  of  the  f4inie«A)  And  fnmi  theiiie  the  ap|H*al  liea  to  the  kin|( 
kiuifkt-lf  in  the  la**t  n-wirt    ii 

IX  The  M'Vrral  enurt**  u  ithin  the  eiiy  of  London.' ^t  and  other  eitieA.lH»nMi|f1ia, 
and  (-••qx»rution«  thpiui;h<>ut  the  kini;doni.  held  by  pn*M-ription.  charter,  or  art 
of  |kjirli:inient.  an*  nl<Mi  «it  the  Kinie  private  and  limited  f»|N*«  ii>«.  It  wituld 
exceiNl  the  de«iifn  and  ri*m|»»«it  of  our  pn*«M>nt  ini|uin<*T«.  if  I  wen*  to  enter  into 
a  |iartii-uhir  detail  ot  tlii**H*.  and  to  examine  the  natun*  and  extent  of  their 
aevenil  juriMliriion*  It  mav.  in  i;eneral.  Im*  •«uftii*ient  to  niv  that  thev  an«o 
oriirinall\  fn*m  the  favt>ur  oi  tlie  i-niwn  to  tli«»<M*  |»artM'ular  ili«trict'«  wbmrtn 
We  rind  ttii'ni  i-n*4tc<l.  u|M>n  the  Mime  prim  iph*  that  hunilrtMl-^ourtii.  and  tho 
like,  ui-re  v«tabli«*he«l  tor  the  «-4in\enienc^  o|  the  inhabitant*,  that  tht*y  maj 
•Ml  1  pn*«*«'<'Ute  their  fiuitn  and  *n-t*eiv«*  ju«»tiri*at  home:  that,  tor  the  m<»t  |airt, 
J  till*  (-«iurt«  At  W<*^tmin«t«'r  hall  havt*  a  f'i*n<-um*nt  iun"dietH>n  with 
tbOfM*.  **r  i-l*M'  n  ^iiiMTihtendvni  \  nvrr  th«*m,<  A  and  an*  l^iuml  bv  the  Matutr  19 
C}eo  III  4  T<*  til  iTive  n««i*tanef  to  Mich  o|  th«-m  a«  an*  <*ourt^  of  n*«>onl.  br 
taaaiiii;  wnt*  ot  extHutitm.  when*  the  iN*nM»n  or  etTe«t«  of  the  dc*fen<lant  arr  not 
within  the  interior  jurfMlii  ti<>n  :  and  that  the  pnN'C4ilin};w  in  them*  #|ierial  coarta 
otiKht  to  U*  ai'e«»nlini;  to  the  Miun*e  of  the  conitnon  law,  unU*Tiii  otberwi«o 
oitJen*d  by  fiarliament ;  b»r  thoui^h  the  kiii^  may  erect  iivw  euurta,  yet  bo 
cannot  alter  the  e'ttablioliol  4  iturM*  of  law 

Bat  then*  iii<»ne  f«|M*«  im  t»f  oiurtf*.  ion»t it ut«*«l  by  act  of  |iarlianient.  in  the  citj 

MA  V<r  ■lb'  rhw    f  i^»  m  !•«*«  wv  fW  ai^-^A    n— 1\ 

4«    IM^     lU  t  1   wwT-*,  ?^  lul      l«a«Mk,  *  L     4  lm*t    X^.  ^A.       k^M*  ••!  #•  tN'  t  •umu4    €  j*l«».  '>'«»  w^wlk  •  mrm  W 

f|ft  vrT'^     \w*   t.     Il«*    t>  .  f   •*    ••*-   ■«  .    Ut  c«    1^    »••<>«     *« 

,»,  1  »m!    *  -  •>  «••-'    •«•!  •i.-r-e*!.  «»1  'r-  «•  ikw*  •»■  j«i*ww«  ^m^rn^^A 

I*    «  r     Jm  '  i*                                                                                         *-*  il"  k  ••«  •    ■  (tomna*  •   «!»■  »^J  ^  «»l  la  ite  '^«*»ft  W 

t^  *  Iw**    -  •                                                                                             ^'    H*t'.u   .'  <.fai>i,    I    >    K     «      •»!  Ir«i  ihm  jm^pm^mi 

fft  ^m  l^.•  •  .-iclk  \%  4  tmH    32.                                                         J    *h,^    ,-iir  .«•   «   vrtt   «4   tfTw*    U«    ■^■Wl^fc.J    to  A* 

(r<  •  i»M  .-  ■  !»«.»'  k  ■  !• 

0)lta«  ^'  •   ^*A  i«4.  JfaL 
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of  LondoDy  and  other  trading  and  populous  districts,  which  in  their  proceedings 
•o  vaiy  from  the  course  of  common  law  that  they  may  deserve  a  more  par- 
ticular ooosideration.  I  mean  the  courts  of  requests,  or  courts  of  conscience, 
for  the  recovery  of  small  debts.*  The  lirst  of  these  was  established  in  London, 
so  early  as  the  reign  of  Henry  the  Eighth,  by  an  act  of  their  common  council ; 
, which,  however,  was  certainly  insufficient  for  that  purpose  and  illegal,  till  con- 
firmed by  statute  3  Jac.  I.  c.  15,  which  has  since  been  explained  and  amended 
by  statute  14  Geo.  U.  c.  10.^  The  constitution  is  this :  two  aldermen,  and  four 
commoners,  sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  the 
value  of  forty  shillings ;  which  they  examine  in  a  summary  way,  by  the  oath  of 
the  parties  or  other  witnesses,  and  make  such  order  therein  as  is  consonant  to 
equity  and  good  conscience.  The  time  and  expense  of  obtaining  this  summary 
redress  are  very  inconsiderable,  which  make  it  a  great  benefit  to  trade ;  and 
thereupon  divers  trading  towns  and  other  districts  have  obtained  acts  of  par- 
liament, for  establishing  in  them  courts  of  conscience  upon  nearly  the  same  plan 
as  that  in  the  city  of  London.* 

^Tho  anxious  desire  that  has  been  shown  to  obtain  these  several  acts,  ritioo 
proves  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in-  I- 
convenience  arising  from  the  disuse  of  the  antient  county  and  hundred  courts ; 
wherein  causes  of  this  small  value  were  always  formerly  decided,  with  very  little 
trouble  and  expense  to  the  parties.  But  it  is  to  be  feared,  that  the  general  remedy 
which  of  late  hath  been  principally  applied  to  this  inconvenience  (the  erecting 
these  new  jurisdictions)  may  itself  be  attended  in  time  with  very  ill  conse- 
quences :  as  the  method  of  proceeding  therein  is  entirely  in  derogation  of  the 
common  law ;  as  their  large  discretionary  powers  create  a  petty  tyranny  in  a  set 
of  standing  commissioners;  and  as  the  disuse  of  the  trial  by  jury  may  tend  to 
estrange  the  minds  of  the  people  from  that  valuable  prerogative  of  Englishmen, 
which  nas  already  been  more  than  sufficiently  excluded  in  many  instances.  How 
much  rather  is  it  to  be  wished,  that  the  proceedings  in  the  county  and  hundred 
courts  could  again  be  revived,  without  burdening  the  freeholders  with  too  fre- 
quent and  tedious  attendances;  and  *at  the  same  time  removing  the  r^coq 
delays  that  have  insensibly  crept  into  their  proceedings,  and  the  power  •■ 
that  either  party  have  of  transferring  at  pleasure  their  suits  to  the  courts  at 
Westminster !  And  we  may  with  satisfaction  observe,  that  this  experiment  has 
been  actually  tried,  and  has  succeeded,  in  the  populous  count}''  of  Middlesex ; 
which  might  serve  as  an  example  for  others.  For  by  statute  28  Greo.  11.  c.  33,  it 
is  enacted,  1.  That  a  special  county-court  should  be  held,  at  least  once  a  month, 
in  every  hundred  of  the  county  of  Middlesex,  by  the  county-clerk.  2.  That  twelve 
freeholders  of  that  hundred,  qualified  to  serve  on  juries,  and  struck  by  the 
sheriff,  shall  be  summoned  to  appear  at  such  court  by  rotation;  so  as  none  shall 
be  summoned  oflener  than  once  a  year.  3.  That  in  all  causes  not  exceeding  the 
value  of  forty  shillings,  the  county-clerk  and  twelve  suitors  shall  proceed  in  a 
summary  way,  examining  the  parties  and  witnesses  on  oath,  without  the  formal 
process  antiently  used;  and  shall  make  such  order  therein  as  they  shall  judge 
agreeable  to  conscience.  4.  That  no  plaints  shall  be  removed  out  of  this  court 
by  any  process  whatsoever ;  but  the  determination  herein  shall  be  final.  5.  That 
if  any  action  be  brought  in  any  of  the  superior  courts  against  a  person  resident 
in  Middlesex,  for  a  debt  or  contract,  upon  the  trial  whereof  the  jury  shall  find 
less  than  4i)8.  damages,  the  plaintiff  shall  recover  no  costs,  but  shall  pay  the 

*  See  all  the  acts  and  cases  thereon,  relating  to  courts  of  requests,  ably  collected  in 
Tidd's  Prac.  8  ed.  989  to  996.— Chitty. 

»The  act  is  still  further  extended  by  the  39  &  40  Geo.  III.  c.  104.  See  Tidd's  Prac. 
8  ed.  989.— Chitty. 

•  By  the  25  Geo.  III.  c.  45  and  26  Geo.  III.  c.  38,  no  debtor  or  defendant,  in  any  court 
for  the  recovery  of  small  debts,  where  the  debt  does  not  exceed  20*.,  shall  be  committed 
to  prison  for  more  than  twenty  days,  and  if  the  debt  does  not  exceed  40*.,  for  more  than 
forty  days,  unless  it  be  proved  to  the  satisfaction  of  the  court  that  he  has  money  or 
goods  which  he  fraudulently  conceals ;  and  in  the  first  case  the  imprisonment  may  be 
extended  to  thirty  days,  and  in  the  latter  to  sixty. 
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dofvntUnt  floiiMi*  cn^tH ;  utili*^  ii|Hin  fwrnio  fi|M*<-ial  vtrrutnManmi.  to  he  rrrxHM 
by  Uif  jikI^i*  whti  trifil  it.  •(  Liii>tly.  a  t«Mo  ot*  wry  mcxlrrmte  trai  is  prr«cnt«d 
and  pM*t  iltiwii  in  tlu*  iirt ;  wliicli  an*  nt»t  to  U*  t*X('«H*d<Ml  u|»on  anv  mcrovnt  what- 
aiM*«vr  Tliift  m  a  plan  ciitin'ly  iit;n*«*aM(*  t«>  tin*  cmtititiition  and  |pmia»  of  tk« 
nation;  ralriiUtiHl  t«>  |in*v«*nt  n  nitillilu«U*  of  vcxalioun  action*  in  the  •«««* 

w  r 


€«)urtr».  and  at  tin*  imiiit*  tinir  t«>  i^ivo  honoHt  rnNlitoni  an  opportunity  oi 
Trhnt;  f>niall  Minir* ;  whirh  ii«»u-  tlifv  an*  t'n*«|U«*iitly  diHomsl  from  by  the  rxfM-nae 
of  a  Miit  at  law;  a  plan  ulijrh,  nnv  would  think,  wantii  only  to  be  gvorrmllj 
known,  in  onlt*r  to  itn  iihivvrHal  n-«*«*ption 

X.  Tlirn*  if*  y^'t  anotlier  hiMM-iv^  of  private  roiirt*.  whirh  I  muHt  not  pai^i  nttr 

in  f*iK*n«'i> :    nj.,  tin*  «'lian(*<*l|or'<»  roiirt«  in   tin*  two  iinivt*mitit*a  of   Kn^laod* 

Whirh  two  lfarii«*tl  InmIicm  «*riji>y  tlit*  mdi*  jiiriMlirtion,  in  <*xrl anion  of  tlir  kinf  • 

^^a «     *«*i*tirt*i.ovi*r  ail  livil  act  ion  ••  and  HiiitH  wlmtMN*vt*r,  wlu*n  a  Mdiolar«»r  pni>- 

-f     Iri^i'd  |H*nM»ii  ilk  otii*  of  till*  partit*>« ;  vxivptini;  in  Burh  v9m*^  wht*rr  thr  n<kt 

of  fnM'lioM   m  ii>nf-«*rn«*i|.      And  tlu'M*  bv  tin*  uniwn»itv  rliartc-r  tlirv  ar*  at 

'  *  * 

lib«*rty  in  try  anil  di-tfrniini\  «>itlii*r  ai*«*<»nlint;  to  tlu*  fommon  law  of  the  land. 
or  a<-<*ordiii;(  lothoirowh  l'M-a|  rii<*tf»mN  at  tlu-ir  dift(*n*li*»n  ;  whirh  hai*  prnrrmllr 
k*d  ihrm  to  rarrv  on  tlicir  pnNVi*n  in  a  n»urM*  niucli  ciinformc**!  to  the  rivil  law, 
for rra^ttiii  niiltit-H'ntly  cxplainiil  in  a  |onii«*r  ImmiU  </i 

Tto-iH*  pnvil«*i;i'«  wiTt*  irrantrd.  that  tlu*  Mudcnt**  inii^ht  not  Im*  dtfttrartMi  fmm 
thrir  »itiiiii«*n  by  IfjTHl  pnNi'«in  fnuii  distant  rotirtn.  and  otbrr  fon*nAirav«M-ati«ma 
And  privilrj^t'i*  Iff  thiH  UuhI  an*  of  vt-ry  hiifli  antit|tiity.  lK*ini;  i^*ni*rally  rnjoyrd 
by  all  lt>n*ii;ii  iiniv«*niiti«-<«  u-*  wi-ll  h*«  our  own.  in  (-«inM*«|iirni't*  1 1  appn*h«*n«l  •  iif 
a  (*on*ititiition  of  till'  4*iii|N*nir  Kn><l<*n<'k.  At*.  Il.'>^  imt  Hut  an  to  Kni^land  la 
|urtit-iilar.  tin*  oM«'-t  flutrtcT  that  I  hav«*  MM>n.  roiitainint?  thi^  arrant  to  thr  am- 
VvrHit\  of  <»\fonl.  Wat*  !'•»  Ili>n  III  .%  i».  IliM  And  tlu«  ftanu*  pri%'ib«|fra  wrrr 
rvintiniii'tl  and  rtdari^ftl  hv  ainio-t  fv<*rv  }tiirr«*«Mlini;  princv,  df»wn  to  lirnn*  the 
Kii;htli .  Ill  thi*  loiirti'i'htli  \i-ar  of  u hom*  n*ii;n  tin*  lar;;«*ftt  ami  ni<wt  rxtrn«iTe 
rhari«*r  «it  all  wan  ;;raiii«*d.  t>ii«*  f*iMiilar  to  which  wai*  altorwanl^  irrantr«l  t«» 
<*anibridi;«'  in  tlu*  thinl  \i*ar  <»f  (|iitfii  KiiiuilM'th.  Hut  y«*t,  notwtthMandint: 
thcM*  rhartiTH.  ihf  pnvil«>;;i*r«  i;Rinti*«l  thi*n*in.of  pnN*t*t*dintf  in  a  (*«»unN*  ditfrn*Dt 
fn *in  I  he  Liu  of  tin*  land,  ui-n*  *»t'  n**  hi;rh  a  iiatun*  that  tlu*v  w«*n*  ht'ld  to  l« 
invalid .  t*ir  th«iiii;li  tin*  kiii;;  iui;;hl  4*n*i-t  n<-w  courts,  vrt  h«*  omiM  not  alter  tb^ 
4ti»ur^*  ••!  1.1  \%  h\  hi«i  fi-riiT**  patent  Thi*n*t>in*  in  tlu*  n*ii;n  of  c|iitH*n  Klisat<'tk 
an  ai  t  ••!  p.irli:iiiu-iit  w.t«  ••l«taitM*<i.  n  •  riinlirinin;;  all  tin*  rliartt*ni  of  thr  two 
iini\<*rMiii«.  aii<l  tliM<M-  III   14  ||i  n   \  HI  ant|  :\  Kit/.,  bv  nnnu*     Which  MrAsrJ  atf, 

m 

an  Sir  Ki\i.ir>l  <*<*fvf  i  titiil«"»  ii.  -•    i*^iahli*»hi'd  thii  hii;h  privili*^*  wilhoat  any 

'     li-A       '■•r  .t   f  t  •    n  IJii   r    u 

•  ■  ■•   t   •'  I-  •  t  i»rt  zii 

*  .%•  ih**  ••li}«*«  f  -tf  ili«*  |'ri\ili'i;f  14  iliAt  •luih-ni*  And  otlu*r«  ronnM'tMl  with  thr  wa^ 
Vrmiu**  •Iftitd  ii<*i  Iw  iliairAttt**!  fnaii  ihi*  •tii<li«*«  jni|  ilulit^  t«>  Im*  lh«*r«*  |ii"rltinu#«l.  t^ 
|aArt\  |i«M  ••«'*li'«l  «ie*iii«t  iitii*t  III  i^'fifml  !■••  •  ri-*:di*iit  tii«*nil«"r  i>f  th«*  uniTrr«4t«.  and 
that  («■  f  iiiu*t  1h-  •■\|r«-«*l\  •«<>rii.  **t  !«•  <  i*ll«'<  t<*«l  tMUii  tli«*  Affi«U%il.  Thr  |kn«ilrfip  •/ 
f\uiilir. '!«.■•*  'litlt-r*  (r<'!u  ih  it  **\  <*\f-*rd  in  thi*  fiirnu'i  if  <*iily  ••Xli*nii«  to  twuMV  of  art*^ 
a<^*niiii^  :fi  tli«-ti*wfi  .till  iia  •iiKihIm  .  hut  in  Oxfupl  ii  fXt«*niU  1<»  all  iM*rii»Aal  cms*** 
art-lit/  .tn\«h«  r-  I:  T  1!  irdv*  '1\\  l*  WtU  4i»«.  I(ai-  Al»r.  l*ntvrr>itirB.  Thr  <-Uifli 
of  t^tiU".tiifi-  niii*(  !«•  iiinh*  111  iluf  t'iriii  and  in  dii«'  titm*.  •  Wd«.  ¥^'*.  dmim  of  r«-«- 
li«ani-i*«if  *in  adiKn  of  trf«|>i*«.  I*r«>i)irlii  in  Kinir'*  lU-iiih  iiirminM  a  n>«idrnt  mrmttrr  M  \h0 
linu*-r*it\  of  'i'  *''M}<.  I«*r  .•  •an**' i>l  aitifn  vrntirNl  |.vallitU\il  not  to  havr  anavfli  wtthdi 
thr  iimii  iiiid  •iiUitIm  i>f  Ctnil'tMlirr.  w&-  •n«m«'«|  ii|^in  th**  t'Liiin  of  thr  Tin^^bafKvi&ov 
«»n  l"-h  df  ••!  til**  i  li.ti)<  •■Il>>r.  ti.^-tt  r«.  .md  »•  hi>l.tr«  ••!  thi*  iiiii«i-r*itv.  t*ntrrr«|  \\i%  thr  r<41 
ill  •in*'  {'••rill  ••  tt  !•,:  o'l!  tlit':r  |'tr.*ii.>  ti>-ri«  iitid- i  <  h.ir!i-r«  i«i|iHnnt*«l  hv  Ktalul^.  ^ti»\ 
■«**rnii^  tliut  tht' « ■iii«r>  itf  a<  (.-^fi  -ir^-**' uittiiii  will  It  :iir.«*l  •-!:*in  I'i  F^«l.  !•-  And  rla.m 
of  •'■ititi-.tii' ••  (\  t!i«-  iiii:\  •'.'•!! \  "f  '«  '  '•«.!•  ,tll  tt«i<«l  in  nn  x'tifm  of  tiv>«|*A»  in  Ktif  • 
Ki*ni-li  .iiriiii*t  :%  |nH't*>r.  •  |>r<»  |.r>«  Iit.  jin<l  tli**  tii.tr-)i.d  «>f  fh«*  uni%«*r«itT.  thoufli  (br 
alfid  1%  it  "f  !  !.••  1  ilti-r  dt-oi  r:>  .n^  )t;ni  a*  'if  ^  i^ri^h  in  f  hi'  wii^  tirl**  ••(  ( lifi»nl.  nnlv  «rTi6«<4 
that  1m*  iIm-ii  «.!«.  Aii't  h«<l  l»*«-n  f>*r  th*-  la«t  i*  nrt*  f-n  ^i*ar*.  a  (-itnini'^n  •rrranl  nl  tkr 
tinu«*r«itv.  •  .«!|i-l  Mi:tr«li.il  «>f  th«-  iin-.\«'r*:t\ .  and  th\i  1ii*m.%*  •iu'^I  fi>r  an  art  <|ntir  t«v  Yi'.wk 
in  lh«*  di«i-h  tfi;**  ••(  h:»  •|iit\  ali'l  in  fil«<«l:fn<  •*  to  IIm-  onh'r*  of  iht*  i>4h«*r  two  drC^nilaAli^ 
With'Hit  •tatiiii?  (h*l  h«*  n*«iiii*«J  wilhiii  thr  iini\i'r*it\.  or  «ta»  inatnt-uUtrd.  1^  Eaat,  6M 
*-|TTt. 


Chap.  7.] 
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donbt  or  opposition :(|))  or,  as  Sir  Matthew  Hale(j)  very  fully  expresses  the 
sense  ^f  tne  common  law  and  the  operation  of  the  act  of  parliament,  ri^Q^ 
"  although  king  Henry  the  Eighth,  14  A,  JR.  sui,  granted  to  the  university  •■ 
a  liberal  charter,  to  proceed  according  to  the  use  of  the  university ;  viz,y  by  a 
course  much  conformed  to  the  civil  law,  yet  that  charter  had  not  been  sufficient 
to  have  warranted  such  proceedings  without  the  help  of  an  act  of  parliament. 
And  therefore  in  13  Eliz.  an  act  passed,  whereby  that  charter  was  in  effect 
enacted ;  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil-law  pro- 
cedure, even  in  matters  that  are  of  themselves  of  common-law  cognizance, 
where  either  of  the  parties  is  privileged." 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford  in  the 
chaneellor's  court;  the  judge  of  which  is  the  vice-chancellor,  his  deputy  or  as- 
sessor. From  his  sentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gation ;  from  thence  to  other  delegates  of  the  house  of  convocation ;  and  if  they 
all  three  concur  in  the  same  sentence  it  is  final  at  least  by  the  statutes  of  the 
university,(r)  according  to  the  rule  of  the  civil  law.(5)  But,  if  there  be  any 
discordance  or  variation  in  any  of  the  three  sentences,  an  appeal  lies  in  the  last 
resort  to  judges  delegates  appointed  by  the  crown  under  the  great  seal  in 
chancery. 

I  have  now  gone  through  the  several  species  of  private,  or  special,  courts,  of 
the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  private 
wrongs ;  and  must,  in  the  close  of  all,  make  one  general  observation  iit)m  Sir 
Edward  Coke  :(t)  that  these  particular  jurisdictions,  derogating  from  the  gene- 
ral jurisdiction  of  the  courts  of  common  law,  are  ever  strictly  restrained,  and 
cannot  be  extended  further  than  the  express  letter  of  their  privileges  will  most 
explicitly  warrant. 


CHAPTER  YII. 
OF  THE  COGNIZANCE  OF  PRIVATE  WRONGS. 

*Wb  now  proceed  to  the  cognizance  of  private  wrongs ;  that  is,  to  con-    ^  ^q^ 
aider  in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three  pre-     L 
ceding  chapters,  every  possible  injury  that  can  be  oflTered  to  a  man's  person  or 
property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  of  private  and  special  jurisdiction,  or  of 
what  wrongs  such  courts  have  cognizance,  was  necessarily  remarked  as  those 
respective  tribunals  were  enumerated,  and  therefore  need  not  be  here  again 
repeated ;  which  will  confine  our  present  inquiry  to  the  cognizance  of  civil 
injuries  in  the  several  courts  of  public  or  general  jurisdiction.  And  the  order 
in  which  I  shall  pursue  this  inquiry  will  be  by  showing :  1.  What  actions  may 
be  brought,  or  wliat  injuries  remedied,  in  the  ecclesiastical  courts.  2.  What  in 
the  military.  3.  What  in  the  maritime.  And  4.  What  in  the  courts  of  com- 
mon law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  beg  leave  not 
so  much  to  consider  what  hath  at  any  time  been  claimed  or  pretended  to  belong 
to  their  jurisdiction,  by  the  officers  and  judges  of  those  respective  courts;  but 
what  the  common  law  allows  and  permits  to  be  so.  For  these  eccentrical  tribu- 
nals, (which  are  principally  guided  by  the  rules  of  the  imperial  and  canon 
laws,)  as  they  subsist  and  are  ^admitted  in  England,  not  by  any  right  of  r^oy 
their  own,(a)  but  upon  bare  sufferance  and  toleration  from  the  municipal  •■ 
laws,  must  nave  recourse  to  the  laws  of  that  country  wherein  they  are  thus 
adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what  causes  are 
permitted^  and  what  forbidden,  to  be  discussed  or  drawn  in  question  before  them. 


(iv)  J«ak.OeBLa;pl.88;Oe&t.3,pl.  33.   Hardr.  604.  God* 
lHlt.201. 
(f)  Hist,  a  L.  33. 
(»)  Tit.  21,  i  19. 


(•)  Chd,  7,  70, 1. 

(()  2  Inst.  543. 

{•)  8ee  book  L  introd.  {  L 
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87  PIUVATK  WUoNliS.  [Buoft  IlL 

It  matters  not  tlirn^fiirr  what  the  |Mitidi*<'!ii  of  Jut«tiiiian.  or  the  d«x*rrtaU  oT 

Gn*i;<»rv.  Uiiw  imluiiii-il.  T1*«'V  art-  lu-n'  oi  imi  iiKin*  iiitriii^k*  authority*  tl«jui  tk« 
lawn  4  it  Sfliiii  uinl  l«\i  iirifU!* :  ninuuf*  |K*rlia|w*  ti»r  tin*  i  rant  ii|uity,  rv*|M:ttat4c- lur 
lbi*ir  i-(|uitv.  uiiti  lri-t|iii>ii(h  •'!'  :i«iniiraliio  um*  in  il I u**t rating  a  |Miint  •*!  kii*i«4} 
Xor  if*  i(  ai  ail  niau-riui  in  wliat  li^lil  (fthcr  naliunn  may  cunnnirr  tkiU  luatlrr*/ 
juriiulirlU'n.  Kv«*ry  nu(ii>ii  nui^t  and  uill  aMiio  hy  itM  own  niunH*i|«al  la«». 
whirli  varitiUK  a(<id«*nti»  con-^iiiri*  ti»  rt*iiili*r  dillcrcnl  in  alniiwt  ovon*  i«>uotr\  la 
Euri>|Nv  Wr  iHTiini  rM»iiu*  kiinl^ot  ftuiti»  t«>  )k'  iiI  iH-(-li>«iai»ti«-al  ro^niuin*  r.  « ItK^ 
otlitT  natioim  iiavi*  r«*l«Tn*(l  mtircly  ti*  tin*  t«'in|Mirul  ((lurta;  aaconccniin^  «ilU 
atid  nuitvMiiiiifi  tt>  intrMtatft'  (liattt'ln;  and  |M'riiaiir«  wi*  may  in  nur  turn  |»ndiiUl 
theui  lr«»iu  intrrttTin^  in  iMiinr  «-i*iitnA«'n«it'rt,  ultii-h  on  tin*  rontinvnt  nta\  \m 
loviktti  u|H>ii  ai«  nirri'U  ii|»intiiul.  In  nliorl,  thi*  «'«iiiiMioii  law  i»l'  Kn^land  i»  tk« 
one  unitiinii  rtllo  t«»  di'trrniiiu*  tin*  juriMln  tiun  ot  nur  i'<mrtf*:  ami.  il  any  tri- 
bunaU  uhaiMu'^rr  utt(*ni|i(  tn  fxr«'t'«l  tl»t*  liinitn  *mi  |»n*M.'nlHil  tlirni,  ihv  kinr't 
courts  «»l  <  «ininioii  Uu  luay  ami  d*»  |inihiliil  tlu'iu ;  and  in  ^»mv  laM.-*  puuM 
tbrir  jud^r«.<^i 

lla\in^  |»n*miMMl  thin  p'nmd  raulion.  I  |»nN'i>iil  m»w  to  ronndrr, 

1.  Thr  wnm^fi  or  injuru*^  (i';:nixaM«*  l>y  thr  «i-iU*niaAtii-al  «iiurt«  I  mraa 
■Uch  a^  an' ntlvrrd  tti  |»n\at«'  |Kr-**»tit  «ir  imlividiiaU  ,*  ulii«h  an-  nij^niiLalflr  hj 
till*  o«-i-lt*!*iaftli(*al  (iMirt,  mit  ii^r  r«-hirnialitin  o|  thv  otlrndrr  himiH'lt  or  |*anr 
liyMriMy.  , /ifti  fiiilutt  fifii/itir.  af«  m  thi*  «'aM*  uith  imnioralitifi«  in  ^-t«i>ral.  «hca 
Qnroiiiitn  t4*i|  with  private  iigurii-fi. »  hut  lor  tlu*  nako  ot'  tht*  iiarty  thj^r'U,  to 
*KH1  '"*'^*'  '**"*  ^  '•atif>ta<  tii'ii  and  n-drt-n^  t'ur  *tlii'  dama^t*  wliich  hr  ha^  ^a^ 
^  tainiti.  And  th«-«M'  1  t«hall  nilin-r  umli-r  thrcv  i^fiicral  hvadni  ot  causct 
pecunhtr^,  i-aiiM'ii  9n*ttnnvinuil^  and  caiiM-i*  ti.*ttimi ntiiry. 

I.  1*1*1  Hillary  4'aiiM'<i,  (-ii;;iii/.al'lf  in  tin*  i*i-<  l<-»ia'«iit-al  «*(»tirtf»,  an*  ikuch  a*  ariM 
rith«>r  !n*iii  \Uv  ui(hli*i|ilin;;  t-i  i  liMa.-ti«al  *Uiv^,  i>r  th«*  d«iiii^  nr  nt*f;h*c  tini;  MtOM 
fti't  n-laiiiii;  ti»  thr  rliiin  li,  u  hfrfhy  i*4»mi*  damac^*  aitrm-M  to  tht*  |ilaiiitiff. 
towanlt  ••hiainin^  a  Katl^ta«  tinn  l*>r  uhiih  Uv  i^  |H-rmittod  to  iiiKtitutc*  a  nuit  la 
the  (*|>i ritual  murt. 

Till*  |inm-i|ial  «>t*  thcM*  in  the  r*uhtnirtion  or  withlmllinf;  of  tttkr*  fri»iii  tk« 

J»an*'*ii  «>r  M«ar.  wlu*th«T  thr  t'i'rmrr  U*  a  rU'r;;ynian  or  a  lay  a|>|ini|iruit<*r  • 
lut  hiTcin  a  dif*tini-tinii  iiiu-t  U*  tak«*n  :  t<»r  th«*  «'ivl<*»*ia**ti4-al  i-ouri!*  ha\«  t*- 
juri-iiii  ti'iu  to  try  th«*  rojU  «•(  ttthi-^  unit*****  U*tw«*fii  ii|iiritual  |M*rMiii%;  ./  |i«t, 
in  onliiiar\  laM*^  lK-(ur«it  »itiritual  tni-n  and  lav  mi-n.  art' oidv  t«»ciini|i«-I  xhe 
|Niymi*nt  <*t  ihriu.  uht-n  tht*  ri;:lit  !••  n«»t  di*i|»utt*d.  r:  liy  tht*  Hi^itutv,  nr  rather 
writ,   f    <'t  « ir>  u/fi.wf .fr  .;.;./•''•,  -;    it  in  ditlari-*!  that  tht*  (uurt  Christian  ^hall  ik*4 

*  •  V  * 

<•    ll*t    llul    •      L   r    J  •     .•ib«t    .»4.  4"W.  4# 

I*    -«•(     .  li.n   \  III   r  r  '    «-»  Htrr.Mfi  «.  Ui     1  rrvtt  9m   SA 

('•  •  I..I4I    tt.f     iw.  .111!      ari   AU  r  y«nafi.n«   •'•  #    1 .  K.t«    I   M.  i.  •«  t«lW«  »  I4»    l« 

'  S-«'.   Ill   ^••rit  ral.    r<.ii     A^r    lit    «'-.iirt»   Fit  t  lf«i.i*ti<  .il.    I».  ati<l   l»t    SUij»hr  .  < '.»m    I*t^ 
Pr«ihi(if.<tt  .  w)i.  r*-  ••■•'  <i    M 111  II  th«*  •  •-«  Ii*u*ti«-al  ••mirt   U**  jiiri*«h<-ti«<fi  •mi  m^**!!  tkr< 
rhi*  !■«>  l**».«at:iMl  rtrtirt   ]ix»   ii«»  ]iiri»<lti  ti'ifi  i»\«'r  tni*T«.    aii-l  lht*rrf.»r»*.  •h'T**  •   |«rlf 
iti«**l  ••  .»  trii-l«'«»  m  %.*  ,irr*  *tt-i  nn  •  wnl  ■'«    '••'i/nr-.    •  r /  ■  *■.  t  .  tliricHirt  "f  Kiii|;»   |Wr»ra 
dlM'ltart:*  •!  Iiiiii  oiit  111  •  ii«tt«l\        I   It    A  <'   ('••'t-'i. 

>iiit*  t"r   .'-»i-".j'    ■    *    V    ■    I  •  .•.•/  t<i  till*  ilir*-*' ImmiU  iit-i\f  <  «»ii»ji|it»-<I.      A«  1«f  ikr*^  :a 

frikfrul.  ••  •■  IViirii.  f^  •  I    I.    1>«  t-tiiiaTi<iii     <'i>fii    h.tf    |'i*>tt:r.iti<«ii.  <•    14.     |U«<    Al-f.  >i«i»<ftrt. 
'.  l*.    MAfik  ••!!  >Uii-ifr,  .I'J    4*'4      \\i<i>i<  iiii|t(i!.ii^  all  it||i-tii<*  iiifr*-U  «;•'  '*9t*  mr^   n-4  .a 
lli«*m««'Uf-«  tk*  iiofi.illf  .\i  lu.\    uitl*  '-  |i>ll«iu«-«i  )>\  •!••  •  .^l  •i.*iiiA|Ei-.  Aiiii  thf  |^r:%  •Lix.  i#-r««i 
ran  **t\\\  iii*iiiui«-  .%  •ust  iii  (i.«   «|-:rifiiAl  <^>iiri     itipl  t).<>ii^'i  fh**  Iam  dtM-iHir  f*i^  •*iit*  •  f 
till*   kili'l.   \*t   r«-<lr<  ••   t>>r   ii.«    iii*iiit   nift   iiiMir\  i*  n'>t  •lt*rii«'<i.     -  Phil    Kr.  i's0rm    |t»' 
H'lm^  mill-  il  iiiiput**  .III  oti*  If  •■  iiM-r*  1\  t iifiiii.il-lf  III  •  •{•iritUAl  riNirt  mav  lir  fiutiwL^i 
in  ihul   «t»iirt.  A*  t«lliiii;  A  p-r-'-ii   iififtii-.  •liiilitTt- r.  ti<iiii«-Attir,  wli4«r«*.  Ar. ;  \amX  if  tW 
Wonl*  AM*  t«>u|-U'«l  with  ••ll«*-r*  I<>r  wiiii  ti  .aii  mtiiMi  at    U«i   wmild   lir.  a*  raliiti^  a  «*4Bfta 
a  wlii'Ti-  Aiiii  m  ihiff.  liii-  *••  1  .1  •..i>i.<  .li  •••urt   liA*  im*  jur.«*li<  ii<*ii.  aiiil  a  |*r«»litlHti*-ci   L*«. 
*i  Ki'tl    Air    '.'.*:.     1  >;•!    I«*4      ..  ^I-l    74      1  lUct;    lk.i>    4«>.;.  ;ii  m>N-«.     Si»  a  •uit  «-4r.»^4 
Im*  in*:iliil«-*l   lit   tht   vi'iiTtLil  •••ur:   l<<r  «  wr:li*it   iii^..  t«i*4iu>«-  aii>  •Un'lff  !•!  •  |^r«k« 
r«*<hi«  t^l   iiilii  t«r:^.ti«;.  aii-1  wliiili  •  .in   U-  tli«  aiil  ;•  i  t  •>!  aiiv  |>r««'*^'*lin^.  !•  artic*iMl  !#  <v 
indi*  tal-lv.      «*iful.     71        lUr      Al-r     «"«iir!»    t^  •  li'-..i»:.. -il.    I».       I  hr   | *••••?  of    thr    ^rri^ 
ua»li<  al  «-«Mirt  i«  ifiit:iit-i|  til  itic  iiillii  !.•  ft  iif  {-•  t  JiiH  •    :  ■     >-i  *.'«  ar  i»' au*!  awaf^htt^  o(»ti^ 
fiiii|  i|.M«  tint  t  \trnd  !••  Ill*'  jiiiiAr*lixi^  «iaii»at:*-t  ti»  :i.*   .ti^tir«d  iNftrii .    4  (*o.  V>^    :2  laa^ 
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be  prohibited  from  holding  plea,  "  ei  rector  petat  versus  parochianos  oblationes  et 
decimas  debitas  et  consuetas :"  bo  that  if  any  dispute  arises  whether  such  tithes 
be  due  and  accustomedj  this  cannot  be  determined  in  the  ecclesiastical  court,  but 
before  the  king's  court  of  the  common  law ;  as  such  question  affects  the  tem- 
poral inheritance,  and  the  determination  must  bind  the  real  property.  But 
where  the  right  does  not  come  into  question,  but  only  the  fact  whether  or  no 
the  tithes  allowed  to  be  due  are  really  subtracted  or  withdrawn,  this  is  a  tran- 
sient ])er8onal  injury,  for  which  the  remedy  may  properly  be  had  in  the  spiritual 
court ;  viz.,  the  recovery  of  the  tithes,  or  their  equivalent.  By  statute  2  &  3 
£dw.  VI.  c.  13,  it  is  enacted,  that  if  any  person  shall  carry  off  his  predial  tithes 
(viz.,  of  com,  hay,  or  the  like)  before  the  tenth  part  *is  duly  set  forth,  pj^gg 
or  agreement  is  made  with  the  proprietor,  or  shall  willingly  withdraw  ^ 
his  tithes  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of  the  tithes,  or  his 
deputy,  from  viewing  or  carrying  them  away;  such  offender  shall  pay  double  the 
value  of  the  tithes,  with  costs  to  be  recovered  before  the  ecclesiastical  judge,  ac- 
cording to  the  king's  ecclesiastical  laws.  By  a  former  clause  of  the  same  statute, 
the  treble  value  of  the  tithes,  so  subtracted  or  withheld,  may  be  sued  for  in  the 
temporal  courts,  which  is  equivalent  to  the  double  value  to  be  sued  for  in  the 
ecclesiastical.  For  one  may  sue  for  and  recover  in  the  ecclesiastical  courts  the 
tithes  themselves,  or  a  recompense  for  them,  by  the  antient  law;  to  which  the 
suit  for  the  double  value  is  superadded  by  the  statute.  But  as  no  suit  lay  in  the 
temporal  courts  for  the  subtraction  of  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there;  in  order  to  make  the  course  of  justice 
nniform,  by  giving  the  same  reparation  in  one  court  as  in  the  other.(A)*  How- 
ever, it  now  seldom  happens  that  tithes  are  sued  for  at  all  in  the  spiritual  court; 
for  if  the  defendant  pleads  any  custom,  modus,  composition,  or  other  matter 
whereby  the  right  of  tithing  is  called  in  question,  this  takes  it  out  of  the  juris- 
diction of  the  ecclesiastical  judges :  for  the  law  will  not  suffer  the  existence  of 
such  a  right  to  be  decided  by  the  sentence  of  any  single,  much  less  an  eccle- 
nastical,  judge;  without  the  verdict  of  a  jury.  But  a  more  summary  method 
than  either  of  recovering  small  tithes  under  the  value  of  40^.  is  given  by  statute 
7  A  8  W.  III.  c.  6,  by  complaint  to  two  justices  of  the  peace;  and,  by  another 
statute  of  the  same  year,  c.  34,  the  same  remedy  is  extended  to  all  tithes  with- 
held by  Quakers  under  the  value  of  ten  pounds.' 

Another  pecuniary  injury,  cognizable  in  the  spiritual  courts,  is  the  non-pay- 
wtent  of  other  ec*clesiastical  dues  to  the  clergy ;  as  pensions,  miortuaries,  compo- 
sitions, offerings,  and  whatsoever  falls  under  the  denomination  of  surplice-fees, 
for  marriages  or  other  ministerial  offices  of  the  church  :  all  which  injuries  are 
redressed  by  a  decree  for  their  actual  *payment.  Besides  which,  all  t^qa 
offerings,  oblations,  and  obventions  not  exceeding  the  value  of  40^.  may  ^ 
be  recovered  in  a  summary  way  before  two  justices  of  the  peace.(i)  But  care 
must  be  taken  that  these  are  real  and  not  imaginary  dues;  for,  if  they  be  con- 

(*)  2  Inst  250.  (<)  8tat7*8W.ni.e.& 

'  This  statute  enacts  that  every  person  shall  justly  divide,  set  out,  yield,  and  pay  all 
manner  of  predial  tithes  in  such  manner  as  they  have  been  of  right  yielded  and  paid 
within  forty  years,  or  of  right  or  custom  ought  to  have  been  paid,  oefore  the  making  of 
that  act,  under  the  forfeiture  of  treble  value  of  the  tithes  so  carried  away  ;  and  in  an 
action  upon  this  statute,  in  which  the  declaration  stated  that  the  tithes  were  within 
forty  years  before  the  statute  yielded  and  payable,  and  yielded  and  paid,  it  was  held 
that  evidence  that  the  land  had  been,  as  far  as  any  witness  knew,  in  pasture,  and  that  it 
was  never  known  to  pay  in  predial  tithe,  was  not  sufficient  to  defeat  the  action.  The 
Mune  action  might  also  be  supported  to  recover  tithes  of  lands  enclosed  out  of  wastes, 
which  never  paid  tithes  before.    Mitchell  vs.  Walker,  5  T.  R.  260. — Christian. 

•The  53  G€H).  III.  c.  127  extends  the  jurisdiction  of  the  two  justices  to  tithes,  obla- 
tions, and  compositions,  of  the  value  of  10/. ;  and  in  respect  of  tithes  and  church-rates, 
dne  from  Quakers,  to  50/.,  see  statute  and  proceedings,  Burn,  J.,  Tithes.  The  54  Geo. 
m.  c.  08  extends  the  same  provisions  to  Ireland. — Chitty. 

It  is  hardly  necessary  to  observe  that  the  commutation  of  tithes,  under  the  provisions 
of  the  statute  6  &  7  W.  IV.  c.  71  and  numerous  subsequent  statutes,  will  eventually  put 

end  to  all  suits  for  the  subtraction  of  tithes. — Stewart. 
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trmn'  to  the  rommon  Uw.  •  prohibition  will  imue  oat  of  the  t^mporml  rovrti 
to  M«i|»  aH  nuitii  r«»n«vniitii;  Ihfni.  An  wheit*  a  I'eo  wmm  Urmantlrd  hr  Ubr 
inirii«l«T  of*  tht>  fMiriiih  ti»r  tin*  l»ttfi!ii»in  ot'  a  rliild.  which  wan  •dmim^trrrd  in 
Atiotlirr  pljii*«*  ;i  I »  thi«,  h<>wi*v«*r  aiithonju*<l  hv  the  mtion,  in  dmlrmn*  to  c^>niiH« 
nf(ht  :  h>r  •>!'  ri*tiini«iti  ni;ht.  im  tit*  in  ilue  t(i  tlu*  niinlfttrr  even  lt>r  |irrf«*rmBc 
inch  hmiirhofl  of  hif«  «ltity.  timl  it  c*aii  only  In*  HU|>|iorttM|  by  s  fk|)eriftl  rontoin.*! 
but  nil  ru^tom  run  nuniHirt   thr  drnianci  ol*  a  tin*  without  iwrlomiinit  tbrm  M 

For/rrji  al**!,  m*ttl(*«|  an«l  nrknowK^^l^ocl  to  In*  due  to  the  ofirera  of  the  eerl^> 
mafktioul  cviurtN.  a  i»iiit  will  li«*  tli<*n*in:  but  nt»t  it'  the  naht  of  the  fee»  t*  at  ail 
diit|iiiiat*io;  tor  ih<*n  it  niu**t  U*  ilrriiKMi  by  thv  I'tminion  faw.i/)  It  ia  ai«i  aani, 
that  It'  a  rarate  In*  liconiMNl.  antl  Win  tmlnry  ap|M»int«si  by  the  bi«hon.  anil  hr  bp 
not  iMii«l.  the  cumto  huM  a  n'HKilv  in  the  tH*«-U*^iaitti«'al  4'ourt  ;im)  hot.  it  br  km 
Dot  iK'vnMHl.  or  littth  n«»  i«urh  halar}*  np|Miiiit<*<l.  or  hath  macb*  a  a|iei*ial  ainv^ 
ment  with  the  rt*«*iiir.  he  niu**t  «u«*  for  a  MttiMin'tion  at  i*omnion  law  ;i  a « either  br 
proving;  fttirh  fi|N-«'ittl  a^nM*in«*nt.  <>r  elM*  by  lonvini;  it  to  a  jury  in  ipve  tljimaie«« 
ttpon  a  quitmtttm  mtrukt,  that  i^.  in  «'oni>ii«leralioh  ot  mhal  he  n*aMinably  «ie»r rvtii 
in  jin»iM>rtion  to  the  fM*r\'i<-v  |H*rt(irMu*«i. 

I'ntirr  thifi  hiMiil  of  tN*«*iiiii.irv  injuries  may  alfM>  be  reilnoefl  the  aererml  Bttt- 
tern  f»f  f»|M)lialii>n,  tlilapifliitinn**.  and  nei;U*('t  of  rr|>airini;  the  ehnreb  and  tbinc^ 
thereunto  Udon^in^ ;  t'lr  u  hirh  a  Mili^ifaction  may  In*  Huetl  for  in  tbe  rerie- 
■iaMti«':tl  oMirt. 

S|Hiliiitli*n  ii«  an  injiir\'  ibino  by  one  (derk  or  ineuniln^nt  to  another,  in  tAkiBf 
^911  ^^***  ^^^^^  "'  ''***  l***io>ti('<*  without  any  'riirht  then*unto,  but  umler  a  pc^ 
-'  tend<*«l  tit  It*.  It  i«  n'tiH-'lit'd  by  a  d«-<'rfe  to  a(*e<»unt  lor  the  pmttUi  w 
taken  Thin  injury,  when  tin*  jha  ^mtroHtifuM  nr  ri^ht  of  advowM>n  lUt^m  Aol 
come  ill  d«diate.  in  roi;iiijutlde  in  the  f»|iiritiinl  eourt :  an  if  a  fiatroii  dmt  pr^ftJ 
A.  to  u  lH*neti<v.  who  i«  iii«tittit«-d  mid  iriflut-ltMl  thert*to;  and  then,U|x>n  firvtettet 
of  a  vai-ancy.  fAi"  ^imf  |iittn>n  pn-M*ntM  li.  to  the  unnie  living;,  and  be  abm  o^ 
tainA  iiiHtitution  ami  iiidii<*(iiiii.  Now«  if  the  fiiet  of  the  vacancy  l>e  diftpvtcd. 
then,  that  clerk  who  in  kept  out  of  the  pri>tlt<«  of  the  livint;.  whichever  il  br. 
may  *»\u*  the  other  in  the  «pinttml  court  for  Mndiation.  or  takinif  the  pp4lt«  o^ 
bin  U-iit^ricc.  And  it  •»liiill  then*  !•••  tried,  whether  the  livim;  were  «>r  werv  »o« 
vacant  :  u|Hin  whiih  the  viili«liiy  of  the  Mf-tind  «-lerk'A  preten«i<>nA  muM  *U^ 
|M*nd  '•  Hut  if  till*  ri:;lit  **t'  p:itptna:;i*  c«»ni«-**  at  all  inti»  di»|iute,  aii  il  noe 
patn*ii  |*r«*i*cntcd  A  .  itiid  aiioihiT  patn>ii  pr«*««>ntcd  H..  there  the  e<M*le«kiaalara* 
court  I1.1M1  ito  i-oiftn/jiiHi*.  oniMit. .)  the  tiili**^  -iUtil  for  amount  to  a  foortli  psn 
of  tli«-  v.'iidc  «if  tIi«>  li\in^'.  KtiT  i!>:i\  U<  pr<i|iihit«*d  nt  the  iuf^tamv  ui  the  patr«« 
bv  tKf   kihu''*  writ   **\   ,t.  i..  tr,f    ?, .     St  ii1>m>  it  a  clerk,  withimt   anv  cubiar  nf 

•  •  • 

title.  tj«t  I-  aii'iThtT  iHM'i  II.-*  |'.ir*'»ii:ij;e.  tlii**  injur}"  mu«»l  In*  nnlntMed  la  lb* 
tem|M'ral  «-iinrt<« :  t<«r  ii  •!•  )m'ii<N  ii]>i>ii  iio  i|iie*»tioii  tietcrminable  by  tbe  •|»intaaA 
lau .  :t«  lijuraliiv  of  Uiii-hi  • «  i^r  no  iiiiirahiv,  \acancv  or  nu  vacancy.  I«t  a« 
nieriU  a  <  i\  li  iiiiurv 

For '/i  i^'i /'ff* 'ft*.  wliH-li  are  a  kind  of  ei  i-l«>-ia<»tieal  waMe.  eitln^r  Vidunlari . 
by  pMllin:^  iliiwn  :  **r  |Mrriii^»ive.  I«\  ^iitb-ntii;  the  chancel.  |kanM»naKe-b«»a«e.  afrt 
otln  r  i'litl  lini**  treniiniii  U|iii'i.'!n  j.  to  i|i-ea\  ;  an  netioii  bU«»  li«*«,  either  ii»  tfc* 
apiritiial  lotirt  l<y  if.«  «ati>>n  !.iu.  nr  in  tlie  ftiiiri'*  of  4*oinm<>ii  law.'ryi  an«l  it  ma^ 
Ih*  bri'U^ttt  li\  tilt  ».i<ii««'>r  a^.iiii^t  tilt-  !>[•  •!•  • « ••^I'f.  ii  li\iii;;.  or.  if  iSea*!,  tLea 
a^aiii^l  ill*  «-\ii  (t!<ir*  it  !•  aUi*  «.i:l  t*i  I  e  ;^tHHl  1  aii<M*  i*|  deprivatii»n.  if  t)**' 
bifihop.  par«M»n.  \  i«  ar.  «ir  ••sin-r  ei  1  !•  *>ia-*ti«a!  |Mi*Min.  ililapMlate^  the  buihlin,^  c^ 
•€)•!  1  «  ut«  lioHii  tiiiiUr  ;.'rii\\tii.'  till  the  p.tCinHMiy  i»f  *th«*  churtdi.  unir**  l«*r 
*  * ''  ni«>e*»4ar%'  n^pain*  •  and  t^at  n  nrit  ft  |ir«ilid>iti<in  will  alM>  lie  acatoftt 
him  in  the  i nurt-  "t  «  -tr.*  1  •!.  !:iw  «  \\y  -rnt'i*.-  IK  Kh/.  c  lo,  if  any  •pfntiu. 
pt»r*»'»n  iiiake«  o\*r  '^r  a':-  :..i'«  •  I.-  .;'»«"N  ^^^{\^  :r.l»  u*.  \**  ilefcat  hi»  »U«t^e*(»ifH  c: 


•  II  a  .4     i.«^  «•«»  i>  .  : 
•  I   I  \-««r  i<w- 

I*  I  1  MIA.  I«vl    L*«.  4^ 
■•    1  Ir-m  *  - 
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their  remedy  for  dilapidations,  the  Buccossor  shall  have  such  raraedj  against 
the  alienee,  in  the  eeclesiastieal  court,  as  if  he  were  the  executor  of  his  prede- 
cesm>r.  And  by  statute  14  Eliz.  c.  11,  all  money  recovered  for  dilapidations 
0hali  within  two  years  be  employed  upon  the  buildings  in  respect  whereof  it 
was  recovered,  on  penalty  of  forfeiting  double  the  value  to  the  crown. 

As  to  the  neglect  of  reparation^  of  the  church,  ciiurchyard,  and  the  like,  the 
spiritual  court  has  undoubted  cognizance  thereof  ;(t)  and  a  suit  may  be  brought 
therein  for  non-payment  of  a  rate  made  by  the  church-wardens  for  that  pui'pose. 
And  these  are  the  principal  pecuniary  injuries,  which  are  cognizable,  or  for 
which  suits  may  be  insiftuted,  in  ecclefiiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage,  arc 
another,  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical  jurisdiction 
Though  if  we  consider  marriages  in  the  light  of  mere  civil  contracts,  they  dt 
Bot  seem  to  be  properly  of  spiritual  cognizance.(u)  But  the  Romanists  having 
very  early  converted  this  contract  into  a  holy  sacramental  ordinance,  the 
church  of  course  took  it  under'  her  protection,  upon  the  divimon  of  the  two 
jurisdictions.  And  in  the  hands  of  such  able  politicians,  it  soon  became  an 
^gine  of  great  importance  to  the  papal  scheme  of  a  universal  monarchy  over 
Christendom.  The  numberless  canonical  impediments  that  were  invented,  and 
occasionally  dispensed  with,  by  the  holy  see,  not  only  enriched  the  coffers  of 
the  church,  but  gave  it  a  vast  ascendant  over  princes  of  all  denominationa; 
whose  marriages  were  sanctified  or  reprobated,  their  issue  legitimated  or  has- 
iardixedy  and  the  succession  to  their  thrones  established  or  rcDdered  precarious, 
tecording  *to  the  humour  or  interest  of  the  reigning  pontiff:  besides  a  r^c^o 
thousand  nice  and  difficult  scruples,  with  which  the  clergy  of  those  ages  ^ 
puzzled  the  understandings,  and  loaded  the  consciences  of  the  inferior  orders  of 
the  laity ;  and  which  could  only  be  unravelled  and  removed  by  these  their 
ipi ritual  guides.  Yet,  abstracted  from  this  universal  influence,  which  affords 
io  good  a  reason  for  their  conduct,  one  might  otherwii^e  be  led  to  wonder  that 
the  same  authority,  which  enjoined  the  strictest  celibacy  to  the  priesthood. 
should  think  them  the  proper  judges  in  causes  between  man  and  wife.  These 
causes  indeed,  partly  from  the  nature  of  the  injuries  complained  of,  and  partly 
from  the  clerical  method  of  treating  them,(r)  soon  became  too  gross  for  the 
modesty  of  a  lay  tribunal.  And  causes  matrimonial  are  now  so  peculiarly  eccle- 
siastical that  the  temporal  courts  will  never  intei*fere  in  controversies  of  this 
kind,  unless  in  some  particular  cases.  As  if  the  spiritual  court  do  proceed  to 
call  a  marriage  in  question  after  the  death  of  cither  of  the  parties ;  this  the 
courts  of  common  law  will  prohibit,  because  it  tends  to  bastardize  and  disinherit 
the  issue ;  who  cannot  so  well  defend  the  marriage,  as  the  parties  themselves, 
when  both  of  them  living,  might  have  done.(ti7) 

Of  matrimonial  causes,  one  of  the  first  and  principal  is,  1.  Cavsa  jactitationis 
matrimwiii ;  when  one  of  the  parties  boasts*  or  gives  out  that  he  or  she  is 
married  to  the  other,  whereby  a  common  reputation  of  their  matrimony  may 
ensue.  On  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual 
court ;  and,  unless  the  defendant  undertakes  and  makes  out  a  proof  of  the  actual 
marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that  head ;  which  is  the 
only  remedy   the  ecclesiastical  courts  can  give  for  this  injury.*    2.  Another 

(*)  CircwmMpfcU  agatU.    6  Rep.  68.  Innrunge  nre  those  written  by  tbtt  popish  clergy  on  th« 

(■}  Warb.  Anianec,  173.  sulijcrtM  ofmatriinony  and  dirorce. 

(*)  8ome  of  Um  iaa^rect  boolu  that  are  extant  i»  any         («)lmt,6U. 


*  But  the  boasting  must  be  malicious;  for  where  lord  Hawko  had  permitted  the  party 
to  assume  herself  to  be  lady  Hawke  in  bis  presence  and  had  itktvoduiced  and  acknow- 
ledged her  to  be  clothed  wiih  that  character,  the  covirt  dismissed  the  suit.  Lord  Uawke 
w.  Corn,  2  Dr.  Hagg.  220.— Cbiity. 

*  It  is  not  enough  for  the  maintenance  of  this  suit  that  one  party  falsely  "boasts  or 
give*  out  that  he  or  she  is  married  to  the  other:"  the  boasting  must  be  malicious  as  well 
M  false.  In  the  case  of  Lord  fiawke  vs.  Corri,  the  learned  judge,  in  stating  the  defences 
which  may  be  made  to  such  a  suit,  says,  ''A  third  defence  of  mure  rare  occurrence  is  that 
though  no  marriage  has  passed,  yet  the  pretension  was  fully  authorized  by  the  complain- 
ant ;  and  therefore,  though  the  representation  is  false,  yet  it  is  not  malicious,  and  caaaot 
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^re»(y)  inay  seem  at  first  view  a  little  oddly  ranked  among  matters  of  a  spiritual 
cognisance.  And  indeed  (as  was  in  some  degree  observed  in  a  former  book,)(^) 
they  were  originally  cognizable  in  the  king^s  courts  of  common  law,  viz.,  the 
county-courts  ;(a)  and  afterwards  transferred  to  the  jurisdiction  of  the  church, 
by  the  favour  of  the  crown,  as  a  natural  consequence  of  granting  to  the  bishops 
the  administration  of  intestates'  effects. 

(V)  Wtflmrt  AlUaoca,  173.  (•)  Book  H.  ch.  82.  («)  Hicke»*s  Ditteri,  EpiaMar.  p.  8,  &8. 


the  testament,  the  execution  of  tru-sts  is  never  refused  by  courts  of  equity,  1  P.  Wms. 
644,  575.  Theae  courts,  indeed,  in  some  other  instances  which  frequently  occur  upon 
the  present  sulject,  exercise  a  jurisdiction  in  exclusion  of  the  ecclesiastical,  inasmuch 
as  the  relief  given  by  the  former  is  more  efficient  than  that  administered  by  the  latter. 
One  of  these  cases  happens  when  a  husband  endeavours  to  obtain  payment  of  his  wife's 
legacy:  equity  will  oblige  him  to  make  a  proper  settlement  upon  her,  before  a  decree 
vrul  be  made  for  payment  of  the  money  to  him ;  but  this  the  ecclesiastical  court  cannot 
io:  therefore,  if  the  baron  libel  in  that  court  for  his  wife's  legacy,  the  court  of  chancery 
will  grant  an  injunction  to  stay  proceedings  in  it,  he  not  having  made  any  settlement  or 

r>vi»ion  for  her.  1  Dick.  Rep.  373.  Also  1  Atk.  491,  516.  2  Atk.  420.  Prec.  Cha.  548, 
P.  Another  of  those  instances  occurs  when  legacies  are  given  to  infants;  for  equity 
will  protect  their  interests,  and  give  proper  directions  for  securing  and  improving  the 
fond  for  their  benefit,  which  could  not  be  effected  in  the  ecclesiastical  court.  1  Vem.  26. 
It  has  been  already  observed  that  the  probate  of  wills  belong  exclusively  to  the  eccle- 
siastical court,  except  in  the  instance  above  adduced  ;  whence  it  follows  that,  if  a  probate 
has  been  granted  of  a  will  obtained  by  fraud,  the  ecclesiastical  court  alone  can  revoke 
it,  (2  Vem.  8.  1  P.  Wms.  388;)  and  a  person  cannot  be  convicted  of  forging  a  will  of  a 
deceased  person  of  personal  property  until  the  probate  thereof  has  been  sealed  by  the 
eoclesiastical  court.    3  T.  R.  127. 

Although  a  court  of  equity  cannot  set  aside  a  will  of  personal  estate  the  probate  of 
which  has  been  obtained  from  the  spiritual  court,  yet  the  court  will  interfere  when  a 
probate  has  been  granted  by  the  fraud  of  the  person  obtaining  it,  and  either  convert  the 
wrong-doer  into  a  trusUe,  in  respect  of  such  probate,  or  oblige  him  to  consent  to  a  repeal 
or  revocation  of  it  in  the  court  from  which  it  was  granted.  1  Ves.  119,  284,  287.  A 
oourt  of  equity  will  also  interfere  and  prevent  a  person  from  taking  an  undue  advantage 
by  contesting  the  validity  of  a  probate,  when  such  person  has  acted  under  it  and  admitted 
^teU  material  to  its  validity.    1  Atk.  628. 

The  jurisdiction  of  the  ecclesiastical  courts  is  confined  to  testaments  merely,  or,  in 
other  words,  to  dispositions  of  personalty :  if,  therefore,  real  estate  be  the  subject  of  a 
devise  to  be  sold  for  payment  of  debts  or  portions,  these  courts  cannot  hold  plea  in 
relation  to  such  bequests,  but  the  proper  forum  is  a  court  of  equity.  •  Dyer,  151,  b. 
Palm.  120,  8.  P.  But  the  ecclesiastical  courts'  jurisdiction  may  extend  to  affect  interests 
arising  out  of  real  property,  when  those  interests  are  less  than  freehold,  as  in  devises 
of  terms  for  years,  or  of  rents  payable  out  of  them;  for  such  dispositions  relate  to  chattels 
real  only,  2  Keb.  8.  Cro.  J.  279.  Buls.  153.  If  a  legatee  alter  the  nature  of  his  demand, 
and  change  it  into  a  debt  or  duty,  as  by  accepting  a  bond  from  the  executor  for  payment 
of  the  legacy,  it  seems  that  the  effect  of  the  transaction  will  be  either  to  deprive  the 
ecclesiastical  court  of  its  jurisdiction,  or  to  give  an  option  to  the  person  entitled,  to  sue 
in  that  or  in  a  temporal  court,  at  his  discretion.    2  Roll.  R.  160.    Yelv.  39.    8  Mod.  327. 

Cases  have  occurred  in  which  courts  of  common  law  have  assumed  jurisdiction  of  testa- 
mentary matters,  and  permitted  actions  to  be  instituted  for  the  recovery  of  legacies, 
upon  proof  of  an  express  assumpsit  or  undertaking  by  the  executor  to  pay  them.  Sid.  45. 
11  Mod.  91.  Ventr.  120.  2  Lev.  3.  Cowp.  284.  But  it  seems  to  be  the  opinion  of 
modem  judges  that  this  jurisdiction  extends  to  cases  of  specif c  legacies  only;  for  when 
the  executor  assents  to  those  bequests,  the  legal  interests  vest  in  the  legatees,  which 
enable  them  to  enforce  their  rights  at  law.  3  East,  R.  120.  It  seems  to  be  the  better 
opinion  that  when  the  legacy  is  not  specific,  but  merely  a  gift  out  of  the  general  assets, 
and  particularly  when  a  married  woman  is  the  legatee,  a  court  of  common  law  will  not  en- 
tertain jurisdiction  to  compel  payment  of  such  a  legacy,  upon  the  ground  that  a  court 
of  common  law  is,  from  its  rule«,  incompetent  to  administer  that  complete  justice  to  the 
parties  which  courts  of  equity  have  the  power,  and  are  in  the  constant  habit,  of  doing. 
5  Term  Rep.  K.  B.  690.  7  T.  R.  667.  2  P.  Wms.  641.  Peake's  C.  N.  P.  73.  There  is 
one  case  in  the  books  where  the  declaration  states  that,  in  consideration  of  a  forbearance 
by  the  plaintiff  to  sue,  the  executor  promised  to  pay  the  legacy,  and  the  court  held  that 
the  action  might  be  maintained;  but  the  circumstance  of  that  action  being  brought  on  a 
promise,  in  consideration  of  forbearance,  shows  that  it  was  understood  that  the  bare 
possession  of  assets  was  not  alone  sufficient.  5  T.  R.  693.  2  Lev.  3.  But  it  has  been 
suggested  that  it  should  seem  that  upon  an  express  promise  and  admission  of  assets  an 
ezecntor  may  be  sued.    2  Saund.  by  Patteson,  137,  note  a. — Cb  itty. 
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I  •!•■•«{  \  •  X.  !••  ii  i?!^  tit  t  lit'  «  •  •  t<  ">i.t«l  ti  .li  «  >  iiii  !••  "iff    .  •/!  «-if  f 'r/i/if    .lr«  r/i-r.  •  /  ••<.-'       • 
#«  ri  •■!  r«  ;■  ■  • '  •■!    r'j/ii   y«'  -t  ■  /  -i  #1  im    fi/f  •'••<•■;'•  .iii.'*  7'j«  •   .n-f  'j^  •  "     ^  I  In"    •»:..•     ma* 

til't'iii  a  '(iiTiti'i  l-«l><ii-.  \%-t\  ii|ii  i.l\  |i|iiti*»<i«-ii  III  a  rah'iii  nl  art'litM"^**|i  .**'ri< 
l<<Pl.  M/..  tliut  t Im- uiliiiit.i<*ti-.il.<iti  fi|  iiitt  •*(:ii«-«i'  •r«iiti|«  Han  "ii^  ••^m  '  ^rjr.Tf^i  t 
till  •'r<liiiar\,  ■■  • 'i»i«»  n-'j  :•  /■  ■  if  *u  i.ju.ttHin  r-  ;tn  .If* /'•.!. "  i"i  Thv  i^>ri<it:!  nii  :  •  •< 
rar>iiii:ii  (MlpiiHiii  .iNi>  ti-«!itv  litat  tlii«*  |ini\  i-itiu  ••  .tltm  •!  yrirltit*/^  •  h..%  i'r'  ^" 
\k  »ut  r» /.*  rf  f:ir--uun  '/.  "''ir  f ;»,  (M.»*^  "'. ./  Aii'l  arf-lil»iit)Mi|»  l*arki*r.  ■  11.  •,.*«-q 
Kit/^ilH-ih'^  tiiut.  allinii^  in  ••v|irf«H  Uiirl*.  that  <>ri:;iiiall\  in  iiiallfP*  t«<»L«i..<  hi 
Ar\   "ri-'fi    uUi'n  /ii|/» ^'li'if  f^ ^ii    ii'ifA-'rifiif''//!.  yntttr  f,iin  *j*ttitn  d  r<^/'  •!•    ';-^ib 

•^      (lift  tn  ■M'-yjr  i/i /»  /•!••   fi"M  f--(fniuf." 

At  ulial    |ivniH|  lit   tiiiif   ti -I  i*"* la** lira  1  Jiiri'«ili«  ti«»ii  of   totarii«*nt«  ar«  I   *n 

t«"«tai  u*«  lM-;^aii  III  Kii;:l.iii'i.  t-*  n«*t  :i-*iiTiaiiu-il  liy  any  ufitiftit  mnli-r:  ati<l   !..% 
(lrw«*«l«'    r     \fr\   t:iiri\   <  ••iti«-«<««-««.  "rv/u*   r* /'*   f«;;iifiri^u.«  A**'   nrtiiHUtum    ■4f.   a  • 
fr-yrio"      \Vi-  tin-i  It  iii>lii<l  tr«-i|iiriit ly  a*»K'i'rtv'l  in  "tir  1 '•innioii-law  l^fuWs.  iKai 
it  10  )>ut  n|   i.itf   !/•  ff«  tli.il  tilt- (ii  null  liatli  lia>l  lli«*  iipiliatr  <*l  wilU.'/i      Hut  it^« 

niu«(  <Mi!\   U-  iiri'ltT^i 1  ?••  ii.i-an  tlial  it  liain  ii<>t  •i/i/My*  Itail  iIiIm  iir%*ri>^rmtn^ 

fttr  i-frtaiiilv   it    i«  t>t   \ii\   1111:11   aiiri<|iiilv       I.iiiiIi-wimIi*.  wt*   Imvi*  «tM'ii    ilr*  i^rv^ 
lliat  It  \«a«  " 'f^'  •fn''Y'i  ■.     >tr.itt"r'l.  iii  tin-  m^ii  i>l   ktn^  K.'lwanl  III  .  iu<-n:)"A« 
it  a-*  ">;'•  ■•'•  n  'T /ifi ;' .  '<  ;'   aiil  <  at  i.n.il  (MIi'iIhim.  m  tli«*  '*!  \h-u    III  .  aIiv-aL*  ^•f 
it  a«  all  aiitniit  lra<l  '. .  'ii       Ifr:i<  Ikii  Ip^IiN   it  l^r  1  U-ar  law.  in   tkit*  f^tiiv  n  :^  k-( 
l|i'iir\    III  .  that  inalii-i-*  !•  •t.iiiiriitarv  U'ltm -ril  ttittn*  Munliial  •-•»iirt    A      Ar^l. 
\vX  lariiiT.  till-  iii-|>"»ii  I-  ii  t-'i  tiiti  -tati  «'  ;r<NMU  ''y^r  v^utn  »•  •  /#  -nr  '  «  a»  mir  i>t  \i^ 
art  .1  .«  -  •  ••iiliniii 'i  to 'III- pi.  ,a*i  »  l-\  t^.U'^  ,\*iUn'-^  u,,t  /u.i  r.trfii     1        Matltirw  Parv* 
al«'i  :ii!>'riii»   ii«  tiiat    k  !■.'    Km  li:ir  I    I    <*pl:iiii«-tl   in    N<'rt!iaii<ly  "y«i'-i   '/iC'i'^*. 
r»"i*M  Y'''  ■•»  f.  .';■...'.  ■  f  I  f'iuf'fw  iii'-.ri'i''  f     'f  "nr  fj'-f  "      An»l  •■vt-n  iKi*   -rli 
nah'  •'  ••!    Iv^n.;  U.<  '•  tr<l  \\.i^  ••'ii\   an  iiitn»l«i'-ti<iii  ii|    tin*  «aru<-  law  lul'i  h:«   1.  aI 
i|>Mii.rii<>n«.  \«  I.K  1 1  U  i<<i  •   ]•!•  \  .it.t-'l  111  till-*  kiiiiC'l'iiii ;  h*T  iii  tlit*  r«'i;;ii  nl  Li«  ffati>cf 
111  iir\    11    <itan\it  i«  •  \[>ii«-*.  ti.at  "  •!  yiii.* 'I.'iY'I'i/ ./i.f 'rtf  i-'/i/fii  t'.*t'fiHffkttim,  f—A 
I'lf  •  ..    f  ".I    '•..I*    ;  . '. '    •'    lu'if'*     tu  itrt    Jt  f"f  *t  t»  ruMiiuirt    "t  J  K      \u*\    XUv  S»  :• 
Imm.U.  •  .1 t  ■'  ;    r»  >-•  :     >' '*'    >.  :i_:ri  r«  i>-'  /'-rfi  \«  it  li  <  iiaiix  il  in  tliift  |Mi]nl    « 

It  api'i  .1**^  iii.it  till*  !  'rt-rjii  •-lfr'i;\   \%rr«*  |iri*?T\   «-arl\   aiii)*itti»n«  nt   llii«  Itm^  h 
••|-  I      "'    I'*'"*:.    '''1*    lii«  .:■  .ilti  !!ijr««    t'<  a-'*iitli'-   "it  "ll    tlir  f  (■lltllii-rit   « t*l^*  f  5'«  > 

'     ti;.i..v  iiirl<i>ll>\   tr.i  i-rii<<t   till' t-ni{'i  piir  J ii-tin.  / 1  w  III!  ti  rx'«tru:t.r«l  t:<c 

lll-.h:;.!!.  'li  'T  |  r-il-ali-  ■-!    '•  -'i.ilii'  lit*     a*    l«tr!ii'Tl\      t«»   tin*  nftiii*  i»|"  tin-    p  i  4   *f   ' 
I'l;.    •,.       l.ir  uliiii  rli.    ■  fii|.»  i.'i"  -II'  I'liii-    lliii   ri'.i-Mi  :    ■■.i'.»'jr.ltj/ri    ft  #Rir.     ..-     .t 
r*f.  I'n*  .     f ».  »»  ,     I  /  '  -'■       ••■•.-     J-  '.'  ■•   •#    r»  /<fif    ••'•  ii  /»  r»-   -h*.  -y-f  rfi>qum  r**r   f   -  ^ 
«i'«''i  liiit  a;ti  I M  .11  •!*•    l-\    ii.i    '.iii-'ii    iau    '•     1:  ua-   aljo^^fl    tkiat    tht*    !•.«.'    7 

luiL'l't  •    •iiij-  !  I  \   •'!..-  .I-I-.  .11   I  •■ri«.iri-*  tin*  |m  rt'>rfiiaiM  «■  ••!   a  li««|ij«''*l    t"  j-    %.• 


u.»»  •        An  1  tii<-ti  :  •- >     a"'.'!.!*   w  a-  ■  "11  ••.■i«Ti-'i  a*  a  «-ai|'»i'  ■/''*"'"••'»*'"  '■^'»   •%  •  «t 
ry    '     ;  J '•/;■•    r  ••..    .  ■    iFii  y.'^^'l  '.  it  |i-il  uiliiih    ihr  juri««li< '.     b  •  ' 

tlii-   «|-i.!-ia!   •   •.:*<•    l\    t:.'    •  \{ii-> --  \%>ii>t«  '•:    tlii-   I  liarti  r  III'  km^  Witli^ci  1 
u  )..•  Ii  «.  |i.ti.itt  •!    t!.>-»    •    '.r'-troiii    till    ti-!ii|i<'ral        Xii'l  alti-rwanU.  « Lrn    k.r.f 
III  iir\    1    l-\  ii:-  •  <<r-  ri.i*     n  •  ik.t?  r<  I  -hm  ii-<i  t  liaT  tin-  ^••-i«  ••!'  an  iLt*  ^tatr  •t.  ->•.  1 
III'  ii  \  .'!•  '1  t'*r  lli<-  J-*-*  1  ■•!    i.  «  «  >  il    ••     tliii  III  I  !•■  ail  :rit«***tai'ii*«  ininit^iialcU  •y. 
riiiial  I  aii-»  •.  n-  n.  .•  ti  a*  a  i«  j.i«  \  t'»  |»:tiiii  u-*  *  l.a  1  I -on  l»t'li»rv      Tin*  thrf\I'.«fv. 

■/■•-..■•  I     ■..*  ^  /  ■      • 

■  •        ■•.■...-.  •  /   ,.      • 

«      .    .  •  •  .1  -      4: 

^«  •>  •     J     -  .-  1:    i.-n^  B«y  SH.  s& 

4W    !■'«'!  «'«'■•■■    «-<^i^i    •■v^  Afl^    W 


•    »    •    •    '    I  '   ''fjM'v:  |l  I 


..    *'r  ;■•      #  R-p 
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Chap.  7.]  PKIVATE   WRONGS.  97 

we  may  probably  conjecture,  was  the  era  referred  to  by  Stratford  and  Othobon, 
when  the  king,  by  the  advice  of  the  prelates  and  with  the  consent  of  his  barons, 
invested  the  church  with  this  privilege.  And  accordingly  in  king  Stephen's 
charter  it  is  provided  that  the  goods  of  an  intestate  ecclesiastic  shall  be  dis- 
tributed pro  salute  aninue  ejus,  ecclesue  consilio;(o)  which  latter  words  are  equi- 
valent to  »er  visum  ecclesiae  in  the  great  charter  of  king  John  before  mentioned. 
And  the  Danes  and  Swedes  (who  received  the  rudiments  of  Christianity  and 
ecclesiastical  discipline  from  England  about  the  beginning  of  the  twejflh  cen- 
tary)  have  thence  also  adopted  the  spiritual  cognizance  of  intestacies,  testaments, 
ind  legacies.^ />) 

This  jurisaiction,  we  have  seen,  is  principally  exercised  with  us  in  the  con- 
sistory courts  of  every  diocesan  *bishop,  and  in  the  prerogative  court  of  ri^^d 
the  metropolitan,  originally ;  and  in  the  arches  court  and  court  of  delegates  ^ 
by  way  or  appeal.  It  is  divisible  into  three  branches;  the  probate  of  wills,  the 
granting  of  administrations,  and  the  suing  for  legacies.  The  two  former  of 
which,  when  no  opposition  is  made,  are  granted  merely  ex  officio  et  debito  justitice, 
and  are  then  the  object  of  what  is  called  the  voluntary,  and  not  the  contentious, 
jurisdiction.  But  when  a  caveat  is  entered  against  proving  the  will  or  granting 
administration,  and  a  suit  thereupon  follows  to  determine  either  the  validity  of 
the  testament,  or  who  hath  a  right  to  administer;  this  claim  and  obstruction  by 
the  adverse  party  are  an  injury  to  the  party  entitled,  and  as  such  are  remedied 
by  the  sentence  of  the  spiritual  court,  either  by  establishing  the  will  or  granting 
the  administration.  Suotraction,  the  withholding  or  detaining  of  legacies,  is 
also  still  more  apparently  injurious,  by  depriving  the  legatees  of  that  richt  with 
which  the  laws  of  the  land  and  the  will  of  the  deceased  have  invested  them: 
tod  therefore,  as  a  consequential  part  of  testamentary  jurisdiction,  the  spiritual 
court  administers  redress  herein,  by  compelling  the  executor  to  pay  them.  But 
in  this  last  case  the  courts  of  equity  exercise  a  concurrent  jurisdiction  with  the 
ecclesiastical  courts,  as  incident  to  some  other  species  of  relief  prayed  by  the 
complainant;  as  to  compel  the  executor  to  account  for  the  testator's  effects,  or 
assent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's 
courts  to  be  merely  ancillary  to  other  inferior  jurisdictions,  the  cause,  when  once 
brought  there,  receives  there  also  its  full  determination.' 

These  are  the  principal  injuries  for  which  the  party  grieved  either  must,  or 
may,  seek  his  remedy  in  the  spiritual  courts.  But  before  I  entirely  dismiss  this 
bead,  it  may  not  be  improper  to  add  a  short  word  concerning  the  method  of  pro- 
ceeding in  these  tribunals,  with  regard  to  the  redress  of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of  the  spiritual 
courts,  that  though  they  continue  to  this  *day  to  decide  many  questions     ri^qq 
which  are  properly  of  temporal  cognizance,  yet  justice  is  in  general  so     ^ 
ably  and  impartially  administered  in  those  tribunals  (especially  of  the  superior 

(•)  Lord   Lyttlet.  Hen.  II.  rul.  L  636.    Ue^irno  ad  GuL  (p)  Stiernhook,  <U  jurt  Sueon.  7 .  S,  c  8. 

N'mkr.  711. 

•  No  action  at  law  can  be  maintained  against  an  executor  for  a  legacy  where  there  is 
no  further  proof  of  bis  assent  to  the  legacy  than  wbat  the  law  can  infer  from  an  acknow- 
ledgment by  him  of  assets  sufficient  to  pay  it.  Convenience  is  much  in  favour  of  this 
rule,  because,  if  the  person  who  was  legally  entitled  could  recover  at  law^  he  would  do  so 
ajtmohitehf  and  for  his  own  use ;  and  though  the  legacy  might  have  been  intended  for  the 
^<»nefit  of  another,  a  court  of  law  would  have  no  means  of  compelling  the  legatee  so  to 
apply  it,  a*  in  the  case  of  a  legacy  to  the  wife,  which  would  become  the  husband's  abso- 
lutely :  and  the  court  of  law  could  not  oblige  him,  as  a  court  of  equity  now  will,  to  make 
provision  for  his  wife  out  of  it.  Decks  vs.  Strutt,  5  T.  R.  690.  But  where  the  executor 
admitii  aw^ets  and  expressly  promises  to  pay  in  the  case  of  a  pecuniary  legacy,  or  where 
the  legacy  being  specific  he  assents  to  it,  such  promise  and  assent  vest  the  property  in 
the  legatee,  and  he  may  maintain  an  action  against  the  executor.  Atkins  v^.  Hill,  Cowp. 
2K4.    Lord  Say  and  Sele  vs.  Guy,  3  E.  R.  120. 

It  is  omitted  to  be  observed  in  the  text  that  causes  of  defamation  are  within  the  juris- 
diction of  the  ecclesia-stical  court.  Suits  of  this  kind  are  entertained  for  the  use  of  words 
which,  not  importing  or  producing  any  temporal  danger  or  loss,  are  not  actionable  in 
the  court/*  of  common  law;  and  the  use  of  them  is  punished  by  penance  with  or  without 
oosttf,  at  tae  discretion  of  the  court. — Coleridge. 
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kiii'l    :iii'l  ()!•'  I>*'iii)'l:irii<*  ••!   tin  ir  |Miui*r  nn- ti'iw  *•»  mrli  kii<'^«  ii  .iii<l  •'•tal  •  •* '•! 

tliat  ii"  iii.'iSt  ri.il  ihi  "111  i-iiit-iii  •   .it  [ipi  »i-iit  :ii  i»i-"  tr>iiu  llti*  jiii  i<i««it  lii>ti  *!.  .  <    - 

tiiniiii;:  .:i  iIm- :ii.i  :■  lit  i  liaMii  I       A  ii>l.  -ii'Xil-l   :iri  :tlt«  r:il  !«iii    Im*  ;ittiiii|iti  •!    ^'-  ■*'. 

«  ••iilu-.'iii  U"iii't  )«i*'l'.i(-:\   :ifi«*-.  Ill  I'l «  Miiriiiii:^  ii'ii;;  I  »lal-ii^)ti  >l  t*'rtii«.  tti-  :  :*^ 

Iii'm1«  iiiri;;  it  t  fill  »•■  ••!    |ii  •>•  «  •  •t:r.^<i  1  iiat  liu^  ii«iu   jii'i'\  :itli-«l  ti*r  >m-\i-|i  •  •  iit*.r  •  • 

Ilii-  •  ^'.it-lioliii.i  III  «•!   t III-  i  i\  .1  I.I \\   jii'tN  !•■•«   Ill  all   t ill' •■i-t-ii-*iii«lii-al  •'••iir*«  m  &• 

iiii|i'«  •!  ;i  ti>:i«i<  I]    •  •  •    ••!    |i:i|i.ii  'ii«i  i  riiiiii'iit,  ;i^  it   iii:i«ii'  a  t  ••alitiitu  iiii|trat  t-    j' 

Ih'Iu  •  •■II.  1  Ik  111  :i.i>l   tlif  ii.i:i<iii.ii   1  liliiiii.iU.  \«iiliiiiii    iiiaitil<-«t    :iH-tiii\fiiit  r*  *    at   . 

hii/anl        AimI    lln^   i  ••ii'*i  It  r:it i<>ii    liinl    iiitil«*iil>l«-t|l\    it«    xifiirht    iii    •  au»iri j    * 

III!  .i-ui--  !••  !••    ii'iopt*  •!.  riixii^'ti  iii.i'iiv   ■•!  I.i-r  I  :i!i-«  -  •••iiiuri**!       'I'lii-    tirii«    mi'  . 

itif  )i.ii.'li  i  I-  ••!   .lii*Mrt.iii  W'-v   «li<-«  ill  iTi  •!  :itri— Ii.  timl  rf>4-ii«tl  tn*ni   the  -in*'*, 

aiiti>|u.t\.    iIh-    •':i.:<i'Ii«^«    uiili    wiiii-li    tlH'\    uiTt-    •tfii'lii**!    Iiy    tli«*    |Mi|ii»ti    ••  ■    - 

iiia»th  -.  aii'l  tin   I  iiii-i  iini  iif  •li--«ij*iiii*  U'tUciii  till-  •  iiTi:\  aiiil  tin-  l:iit\  •■!   }.'  . 

laii'l.  Ii:i\'    l<<*-!ihrl\    Y    l>i  •  II  <-|»tikt-ii  !•»  at  Liri^i-       I  •*liail  ttnlx   iit»vr  ri-!.iark  up  -. 

\\i*»-»M-  1 1*;!. .  t.«iii-.  ih.ii  ili'ir  Im  iiii»  untli-it  111  tin*  l.;iiiii  t<iii'^'iif.  .tii'l  rrit  rr.ii^  *■ 

liiili  ii  !••  l'i«'  wiii  ••!    tin-   |iriiMi'  aii'l    lii«  'li'li'i^.tti'tl  •ittinT^  nf  jii*tiii-.  •ulfl'  ht.t  * 

Mmiiiiiiih  ifiitl  1  in  III  \t*  t  in-  •   'liri  ot    III 'fill*,  i-xi  tu<*i\  ■■  ••!  !  ill  ir  iiiirin*:*   in*  ni      I  • 

ki'i']*  till*   Ia.i\    lit   t  ill'  il.irki  ••t    i:;ii'ir:iiH  •*,  alii]    tn  iiiiiiiii|iiiii/.t*   \\f'    iitlit*    im  i«  r  •  • 

nhiili  lln-ii  i\i-t.«l.  «iit.|-il\    aiii-!i^  tin*  liii«iiki«li  «  iiTkTJk ,  Wi'ff  ill  f|i  n«ttt«i   |.r  ». 

4'i|t|i'<i  til    pajiui    [••>l:i  \         Aii'i.  :i«   lli«-   lii«lii»|i«  I'l    Kiiim-  alli-rtiil    m   ai!    |ii'ii  *.•   !  • 

iiiiiiiH-  till    iMi|>«r!.ii  L'i'-iii'l-  >ir.  a^  ti*-  -|iiriliial  {iri-niirativi-^  wiTf  iii<iiilili-*l  mi  \*  ■ 

|iatti'rii  ••!   tin-  ti  tiiix'i^il.  -><•   till-  I. ii. 'Ill  law  |iriMt'«»  \va**  V»rui*-\  **u   tin*  rntBi* 

till'  I  i\  li   law  :    llif  |>ri  i:ifi  •*  •■iiil>r:ii  ih:^  uilli  tin-  iitiiti*ol  anlmir  a  iiii'tKi"!  *>{  rj*! 

rial    |iiiH  It  .|tii  J-   V.  liii  )i    \\,i<.   I  :iM  i«  •!   nii    in   a   laii::iia;:i'   iiiikii"Uri   tn   iL^    f  .» 

lit'  tip*    |ii-<i|il<'.    'aI.hIi    li.iii!«':M''|    till-    iiit«'r\  •  iiti'iii    nt    a  J>irv.     tdat     hiilw^iri 
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•HHi  J       .  ,         ■  *  •    ' 
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cladea,  thoy  are  referred  to  the  consideration,  not  of  a  jury,  but  of  a  single  judge ; 
who  takes  information  by  hearing  advocates  on  both  sides,  and  thereupon  forms  liis 
interlocutory  decree  or  definitive  sentence  at  his  own  discretion  :  from  which  there 
generally  lies  an  appeal,  in  the  several  stages  mentioned  in  a  former  chapter  ;(^) 
though  if  the  same  be  not  appealed  from  in  fifteen  days,  it  is  final  by  the  statute 
25  Hen.  VIII.  c.  19. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is  that  of 
enforcing  their  sentences  when  pronounced ;  for  which  they  have  no  other  pro- 
cess but  that  of  excommunication ;  which  is  described(u)  to  be  twofold;  the  less, 
and  the  greater,  excommunication.  The  less  is  an  ecclesiastical  censure,  ex- 
eluding  the  party  from  the  participation  of  the  sacraments;  the  greater  proceeds 
farther,  and  excludes  him  not  only  from  these,  but  also  from  the  company  of 
all  Christians.  But,  if  the  judge  of  any  spiritual  court  excommunicates  a  man 
for  a  cause  of  which  he  hath  not  the  legal  cognizance,  the  party  may  have  an 
action  against  him  at  common  law,  and  he  is  also  liable  to  be  indicted  at  the 
suit  of  the  king.(io)** 

Heavy  as  the  penalty  of  excommunication  is,  considered  in  a  serious  light, 
there  are,  notwithstanding,  many  obstinate  or  profligate  men,  who  would  despise 
Che  brutum  fulmen  of  mere  ecclesiastical  censures,  especially  when  pronounced 
by  a  petty  surrogate  in  the  country,  for  railing  or  contumelious  words,  for  non- 
payment of  fees,  or  costs,  or  for  other  trivial  causes.  The  common  law  there- 
fore compassionately  steps  in  to  *the  aid  of  the  ecclesiastical  jurisdiction,  r^-i  aq 
and  kindly  lends  a  supporting  hand  to  an  otherwise  tottering  authority.  *•  "* 
Imitating  herein  the  policy  of  our  British  ancestors,  among  whom,  according  to 
C»sar,(x)  whoever  were  interdicted  by  the  Druids  from  their  sacrifices,  "m 
numero  impiorum  ac  sceleratorum  habentur :  ab  iis  omnes  decedunt,  aditum  eorum 
sermonejnque  defugiunt,  ne  quid  ex  contagione  incommodi  accipiant :  neque  iis  peten- 
tibus  jus  redditur,  neque  hones  ulliis  communicatur/*  And  so  with  us  by  the  com- 
mon law  an  excommunicated  person  is  disabled  to  do  any  act  that  is  required 
to  be  done  by  one  that  is  probus  et  legalis  homo.  He  cannot  serve  upon  juries, 
cannot  be  a  witness  in  any  court,  and,  which  is  the  worst  of  all,  cannot  bring  an 
action,  either  real  or  personal,  to  recover  lands  or  money  due  to  him.(y)  Nor 
is  this  the  whole  :  for  if,  within  forty  days  after  the  sentence  has  been  published 
in  the  church,  the  offender  does  not  submit  and  abide  by  the  sentence  of  the 
spiritual  court,  the  bishop  may  certify  such  contempt  to  the  king  in  chancery. 
Upon  which  there  issues  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the 
bishop's  certificates,  a  significavit ;  or,  from  its  effects,  a  writ  de  ejccommunicato 
capiendo :  and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him 
in  the  county  gaol,  till  he  is  reconciled  to  the  church,  and  such  reconciliation 
certified  by  the  bishop;  under  which  another  writ,  de  excommunicato  deliberando, 
issues  out  of  chancery  to  deliver  and  release  him.(2)  This  process  seems  fouflded 
on  the  charter  of  separation  (so  often  referred  to)  of  William  the  Conqueror. 
"  Si  aliquis  per  superbiam  elatus  ad  justitiam  episcopalem  venire  noluerit,  vocetur 
semel,  secundo,  et  tertio:  quod  si  nee  ad  emendationem  x^enerit,  excommuniceter ;  etjSi 
opus  fuerity  ad  hoc  vindicandum  fortitudo  et  justitia  regis  sive  vicecomitis  adhibeatur. 
And  in  case  of  subtraction  of  tithes,  a  more  summary  and  expeditious  assistance 

(•)  Ch.  ft.  (*)  Df  Min  Gall.  L  6. 

(*)  Co  Litt.  1.33.  (P)  Litt.  J  201. 

(•)  2  Inst.  iS'£\.  (•>  F.  N.  B.  62. 

"The  recent  act,  53 Geo.  111.  c.  127,  prohibits  excommunication  and  the  writ  di'  excom- 
municato  capiendo  as  a  mode  of  enforcing  i)erformance  or  obedience  to  ecclesiastical  orders 
and  decrees ;  and,  instead  of  the  sentence  of  excommunication  in  those  causes,  the  court 
is  to  pronounce  the  defendant  contumacious,  and  the  ecclesiastical  judge  is  to  send  his 
tijn'tfirard  in  the  prescribed  form  to  the  chancery,  from  which  a  xcrit  de  contumace  capiendo 
is  to  i>-«ue  in  the  prescribed  form,  and  which  is  to  have  the  same  force  as  the  ancient 
writ.  There  is  a  simihir  act  as  to  IrelHnd,  54  Geo.  III.  c.  68.  In  other  cases  not  of 
diso>>e<lience  to  the  orders  and  decrees  of  the  court,  there  may  be  excommunication, 
and  a  writ  de  excommunicato  capiendo^  as  heretofore.  In  the  proceedings  under  this  statute, 
it  must  clearly  api>oar  that  the  ecclesiastical  court  had  jurisdiction,  and  that  the  form 
of  pn>ceeding8  has  been  duly  observed.     5  Bar.  &  Aid.  791.    3  Dowl.  &  R.  570,  ante,  87, 

note  1. — CuiTTir. 

71 


r 


hri  PRIVATK   WHoN^iS.  [!!«-.»   HI 

m  ^'iv.ii  t>y  i)ir  «l:iiiit«-«  tit  27  Mm  VIII.  c  *Ji*.  himI  3.!  Ili-n  VIII  •-  7  «iK'*i 
«*ii:it  I .  tli:it  ii|»*>n  i-«tiii|»l.itrir  ■>!  :iii\  i-tiiiti*rii|it  i^r  iiii«>In-Ii:i\  liiiir  <•!  !)••■  t^  •  i*-*  a*>- 
iK'ul  iii'ijc  l'\'  ill'-  •li*lfti<l:ifil  ill  iiiiv  «iiit  t*'V  titli«-«.  aii\  |iriv\  f-itiiii«  .i><»  -r 
^1  ,.  aii\  •  luii  jii«»i  «••••*  ••!  fill*  |m';ii  «■  **r,  in  ••ji'-f  «•!  iii*t»lH-t|i«-iii  «■  !•»  a  •l»-TiiiiT  \^ 
"^  •*t<!iri'iii-i*.  :i!i\  I  W'l  jii*!  ir^  wl  tin-  |H':u"i'.  iii:i_v  ('••iiiniii  liii-|iariv  !••  pr:«*  •; 
H'ltlti-'ir  ^.I'i  ill'  !ii.iiii|iri/.".  til!  Ii<-  •  Iff*  r-«  iiit-t  :i  r*'  •':^Tii/..iiii  ••  u  ifti  oiiilfii  ifi*  «.i.'> 
III**     III    ;^:\i'    «|ili'    iiK 'Iii'iii  f    T««    tli«'    Iir<Mi  ■•••    iili'l     "i-fili-Iir*'  •»!    itii'iiiiirt  I  !.•■■• 

Iiriit!\  n\'i'*.  wliirti  tlif  i-iiinnioii  aii'l  «t;iliili'  iauo  liii\f  ii*ri1  to  tin*  «'•  i  lf-».a«t.ia. 
jun»<iii  ti"!i.  may  •••■r\f  t>i  ri-tut*'  ttiat  lt^'HImIN  ««  iiotinii  w  Im  h  Miriif*  art-  ttMia|i| 
|fi  «'iir«Tiaiii.  that  tin-  i  ••iirt«  af  W  t— iiinii**?!  r  liall  an*  at  i*|N-ii  vanariii*  h  :th  tK*^r 
at  tl«ii  Sir-  I  •iiiifif'ii-  It  iH  frill-  ttiat  tlii*y  an*  ••••iiirtinii'*!  (»l>li:^*«l  \»*  ii««*  •  i«. 
ri*lit:ii  ant iii'T!! \ .  ill  « ••rn*' t iii_;  iIh*  I'xri-i*!'*  ••!   ihr^i-  iiiti*rii'r  f-niirt^.  aii'l  k*-«  piiif 

thrill  u!tliiii    tlii-ir   i*-;;ai    (•••nii'N;   Imf.  mi    ll thtT   tiiitMl,   lli«*y  ulfunl    tii^'ii.   a 

|ian'iir.il  a**oi«i:ini  i*  in  r«-|in-*«iii  j  tlif  iii^ili-iM-f  nt  riiiitiiriiai-i<iii<*  i|«*liiii|!irii:*  ar.-l 
n*«4-riiri/  liii-ir  |iif'i*»i:i-iiiiii  li-i'iii  tiiat  i-iiiiti-Tii|it  w  Itii-li  ti»r  want  t»l'  ••uAii  U'lit  •••m- 
iiiiU'Xi    |i'iui-rx  u>-ui<l  ••1  l.i-i'^v  :*•-  !•«    •^iin-  <•■  att*  inl  it  *' 

II     I  am  iii'Xt  til  •  iiii«i>li'r  tl.t*  ii:|iir:«**i  «'iii;iii/aMi*  in  I \i ***',,*! rt  thi(tf.tni.i*r  fni 
fi|'  •■/.<•  I  >r/        rtii-   i-in<»lii-riiiii  III    uIihIi  i»  ilf«-Iari-ii  ^\   «tatiit<*  |:{  iSii'    II    ■     '*  i„ 

tit*tli!-<      "tli:il  it  li.it  h  I  ••  Jill/ ti I   I  iiiit nif  I**  f 'iiif'liiiii; 'i«M*i]i«  III  nnii«i  tif  ••!  «  ap. 

fiiit  I't  \\\f  n-aiiii.  aiiit  :iUii  III  tli.ii;;-  wl.'.ih  t*Hii  )i  uar  witliin  tin-  ri'alin.  «}"K 
i-aiihiil  Ih-  lit  i«-ri:t;ni '1  i-r  'ii<-i  ii««i  i  Ky  tin-  (-■•rurnun  law;  tii;;«'tli«T  %i  :Th  ofliv-r 
iinaiji  -  aii'l  I  u^f'trii-  !•!  till'  **.iriii'  luat  t«  r«  a{i|ii  rt.iiiiini:."  >••  tliat  u  hvn\  •  r  ?t-» 
niiiiMfii  i.i\«  I  an  ;:.\i-  ri-iri-«  t'l*  i"iirt  li.ith  n<i  |iirio<lti  linn  ;  uliirlt  )ia«  t(.r-«i. 
it  •■nt»r»-l\   •III!  i»!    !.■••■  a*  t-i  tin-  Mi.iMi-r  "t   •■••iitrai '■•.  all    ••ih  li    li«-ifii;   ii«iiaii\   i"j 

fiir.:il-ii-  Ml    fl iitt-i  •■!   \Vi -Tiniii-.'.  r  I  ;iil.  i!    fi«.!  •ijriit!\.al   li*a«»t    }>\    t:i  r  ..|.  -.1 

law  ;i-  it  a  •••fit  rait  |..  m.i.li  :ir  <  i:l--.i!f  :ir.  t  In  ]il;iiniif!  iiia\  «ii]i|piHM'  ;t  ti..i  if  b! 
Ntir:  ii  I'll  {•tun  :  l>'r  tin  !•••  :i!it  \  .  >•:-  |>!.ii  ■•  •■!  mak  in  j  ::.  i-*  •»}  tin  t  iiii-vtiiiii-iH  «-  «  :S£i 
n-iranl  i-i  till-  \.ili'l.t\   i.t    til.    .     I  'iMi  t 

'I  ll'-    \\..r-l^   "i'Tlnr   u  ".!_:•'   :ii    i    I  ii-Sifii.."  •j||.|"'rt    tin-   i  laiiii  ••!'  tl.i«   i"tirV    1 
Ti»  i:i*  •   ri-.ii"f  t'l  ••U'  ll  III   till   I.  ■'   i:*\  aifl  j;«-iitr\  a-  Miink  tlnrii«M-l\i»  tkiS^sr.*  •■•• 
111    ma*'ir«i   i»l    lii»!i"ir.    aii-l   "J      I"    k«i  p    nji    tin-    iji-iini  tinn   nl.  ili  jr»«  -    arrS 

•  1..I'      'm'':*'!'^        Will  In  •■  It  t.'ll  -u  *.  lli.it  fill-  I  ;■.   l  jiin*ii!t  tiiifi  III    tKi*i-    .ri    ■• 
I*'  I  ,  •^, 

*      iii\.ilr\    I-  |<:  III!    {Ml.;    in  t  U"  |«iiiT»  :    'in-  ri-iln  »«iiii;  iioum-*  nt    \     t.    «.• 

aii«l  .  ■■rri  I  tiiij  I  In  r  -.n  iiin.  h!-  .ii  maMi  r*  ..|  i  ".kt  ariipi'ir.  pn  •  •  •!•  in\  .  aii-l  •  !t.'  • 
ill*!  Ill'  :  L"ii"  "!    taiii-  i.i  — 

A*  a  '  '-iit  •••    l."ii"Mr    !t  :•  tn  !;••.•■  -.ili-fa'"!  i"n  Si  all  ■•tii  }i  n*  an*  a;;:;r:»"\*  i 
that   |-'iiit.   a  I'-'iril  ■.!    a    i.i*  ifi     •■•    ii!' i-    :iffj    'It  i:.:iti*.    iLat    it*   wpiii^j*    :tT   ;     r. 

iiiTi' *  •  »«  aiii-   tin-   I. ••Ill  I   •!    tr M.I',  'll    Liu,   ami    \  it   an-   fit    to  l«  n«in«M<: 

•itfiH  v\  1.1  ri-  >  J'  ll.  t  r  ir-  "'.I'.'  i  .  a-  i  a  .iiii:  a  !ii:iM  a  i  "W  ap|.  i-r  Lri\  ill  j  lniu  » :..  t  •  . 
I'lir  w  I  :•  ll.  .1*  til'  \  :ii«-  p!'-'l  .  *  \  •■  "I  ll"  iiiiti.i  'i-riti-  ijafnai^i-  !••  Iii*  Im  r*.>ri  ■•» 
tini|V  rt  \  .  n  i  I-  t  !..!i  \i  •;■  11.-  'I  » •..  i  M-irto  at  W  i--tmiii*!i'r ;  an'I  \  ft  !hf\  aft  •c'^fc 
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court  of  chivalry  can  at  most  only  order  reparation  in  point  of  honour ;  as,  to 
compel  the  defendant  mendacium  sibi  ipsi  imp^nere,  or  to  take  the  lie  that  he  has 
given  upon  himself,  or  to  make  such  other  submission  as  the  laws  of  honour 
may  rcquire.(^)  Neither  can  this  court,  as  to  the  point  of  reparation  in  honour, 
hold  plea  of  any  such  word  or  thing  wherein  the  party  is  I'elievable  by  the 
courts  of  common  law.  As  if  a  man  gives  another  a  blow,  or  calls  him  thief  or 
murderer ;  for  in  both  these  cases  the  common  law  has  pointed  out  his  proper 
remedy  by  action. 

*Ajs  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  of  en-  r 4^1 05 
croachments  and  usurpations  in  matters  of  heraldry  and  coat-armour :  ^ 
it  is  the  business  of  this  court,  according  to  Sir  Matthew  Hale,  to  adjust  the 
right  of  armorial  ensigns,  bearings,  crests,  supporters,  pennons,  &c.;  and  also 
rights  of  place  or  precedence,  w-liere  the  king's  patent  or  act  of  parliament 
(which  cannot  be  overruled  by  this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way;  and  the 
trial  not  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat.(e)  But  as  it 
cannot  imprison,  not  being  a  court  of  record,  and  as  by  the  resolutions  of  the 
superior  courts  it  is  now  confined  to  so  narrow  and  restrained  a  jurisdiction,  it 
has  fallen  into  contempt  and  disuse.  The  marshalling  of  coat-armour,  which 
was  formerly  the  pride  and  study  of  all  the  best  families  in  the  kingdom,  is  now 
greatly  disregarded  ;  and  has  fallen  into  the  hands  of  certain  officers  and  attend- 
ants upon  this  court,  called  heralds,  who  consider  it  only  as  a  matter  of  lucre, 
and  not  of  justice:  whereby  such  falsity  and  confusion  have  crept  into  their 
records,  (which  ought  to  be  the  standing  evidence  of  families,  descents,  and  coat- 
armour,)  that,  though  formerly  some  credit  has  been  paid  to  their  testimony, 
now  even  their  common  seal  will  not  be  received  as  evidence  in  any  court  of 
justice  in  the  kingdom.(/)  But  their  original  visitation  books,  compiled  when 
progresses  were  solemnly  and  I'egularly  made  into  every  part  of  the  kingdom, 
to  inquire  into  the  state  of  families,  and  to  register  such  marriages  and  descents 
as  were  verified  to  them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi- 
grees.(^)  And  it  is  much  to  be  wished,  that  this  practice  of  visitation  at  certain 
periods  were  revived ;  for  the  failure  of  inquisitions  post  morteniy  by  the  abolition 
of  military  tenures,  combined  with  the  negligence  of  the  heralds  in  omitting 
their  usual  progresses,  has  rendered  the  proof  of  a  modem  descent,  *for  r^in^ 
the  recovery  of  an  estate  or  succession  to  a  title  of  honour,  more  difficult  ^ 
than  that  of  an  antient.  This  will  bo  indeed  remedied  for  the  future,  with 
respect  to  claims  of  peerage,  by  a  late  standing  ordor(A)  of  the  house  of  lords; 
directing  the  heralds  to  take  exact  accounts,  and  preserve  regular  entries,  of  all 
peers  and  peeresses  of  England,  and  their  respective  descendants ;  and  that  an 
exact  pedigree  of  each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  garter  the  principal  kincr-at-arms.  But  thcj 
general  inconvenience,  affecting  more  private  successions,  still  continues  without 
a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are  the 
next  object  of  our  inquiries.  These  courts  have  jurisdiction  and  power  to  try 
and  determine  all  maritime  causes ;  or  such  injuries  which,  though  they  are  in 
their  nature  of  common-law  cognizance,  yet  being  committed  on  the  high  seas, 
out  of  the  reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be  remedied 
in  a  peculiar  court  of  their  own.  All  admiralty  causes  must  be  therefore  causes 
arising  wholly  upon  the  sea,  and  not  within  the  precincts  of  &ny  count v-(0" 
For  the  statute  18  Ric.  II.  c.  5  directs  that  the  admiral  and  his  deputy  shall  not 
meddle  with  any  thing,  but  only  things  done  upon  the  sea ;  and  the  statute  15 
Ric.  II.  e.  3  declares  that  the  court  of  the  admiral  hath  no  manner  of  cognizance 
of  any  contract,  or  of  any  other  thing,  done  within  the  body  of  any  county, 

O  1  Roll.  Abr.  128.  (#>  Comb.  63. 

(•)  Ca  Lin.  J^ll.  (*)  11  May,  17«7. 

(/)  2  Koll.  Al>r.  fiSfl.    2  Jon.  224.  (<;  Co.  Utt.  260.    Hob.  79. 

"See  much  learning  respecting  the  jurisdiction  of  the  court  of  admiralty  in  the  case 
of  Le  t^-aux  vs.  Eden,  Doug.  072.--Ciiristian. 
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And  also,  as  the  courts  of  common  law  have  obtained  a  concurrent  jurisdiction 
with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by  supposing  them 
made  in  England;  so  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contract,  really  made  at  sea,  was  made  at  the  r(»yal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance  of  the  suit  from  the  courts  of  admiralty 
to  those  of.  Westminster  hall.(/>)  This  the  civilians  exclaim  against  loudly,  as 
inequitable  and  absurd;  and  Sir  Thomas  Ridley(^)  hath  very  gravely  proved  it 
to  be  impossible  for  the  ship  in  which  such  cause  of  action  arises  to  be  really 
at  the  royal  exchange  in  Oornhill.  But  our  lawyers  justify  this  fiction,  by 
alleging  (as  befoi*e)  that  the  locality  of  such  contracts  is  not  at  all  essential  to 
the  merits  of  them ;  and  that  learned  civilian  himself  seems  to  have  forgotten 
how  much  such  fictions  are  adopted  and  enc*ouraged  in  the  Koman  law  :  that  a 
son  killed  in  battle  is  supposed  to  live  forever  for  the  benefit  of  his  parents  ;(r) 
and  that,  by  the  fiction  of  postliminium  and  the  lex  Cornelia^  captives,  when 
freed  from  bondage,  were  held  to  have  never  been  prisoners,(d)  and  such  as  died 
in  captivity  were  supposed  to  have  died  in  their  own  country. (^) 

*  Where  the  admiral's  court  hath  no  original  jurisdiction  of  the  cause,  r^tiAo 
though  there  should  arise  in  it  a  question  that  is  proper  for  the  cogni-  ^ 
sance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  exclusive  juris- 
diction of  the  common  law.(ti)  And  so,  vice  versa^  if  it  hath  jurisdiction  of  the 
original,  it  hath  also  jurisdiction  of  all  consequential  questions,  though  properly 
determinable  at  common  law.(i7)  Wherefore,  among  other  reasons,  a  suit  for 
beaconage  of  a  beacon  standing  on  a  rock  in  the  sea  may  be  brought  in  the 
court  of  admiralty,  the  admiral  having  an  original  jurisdiction  over  beacons.(u7) 
In  case  of  prizes  also  in  time  of  war,  between  our  own  nation  and  another, 
or  between  two  other  nations,  which  are  taken  at  sea,  and  brought  into  our 


(P)  4  lost.  134. 

(ff)  View  of  the  CfrU  Law,  b.  Ul.  p.  1, 1 8. 

(•■>  Iiwt.  1,  tit.  25. 

(•)  F/.  49, 15, 12,  2  6. 


(«)/•/.  49, 15, 18. 

(«)  Comb.  402. 

(•)13Rep.5a.    2  Lot.  25.    Hardr.  183. 

(•)lSi(L158. 


cases,  the  right  of  a  common-law  remedy  where  the  common  law  is  comp>etent  to  give  it. 
Act  Sept.  24,  1789,  1  Story's  Laws,  56.  Act  of  June  5,  1794,  1  Story's  Laws,  353.  Sea- 
men's wages  are  there  also  recoverable;  and  a  summary  method  of  compelling  payment, 
by  application  to  the  district  judge,  or,  in  case  of  his  residence  being  more  than  three 
miles  from  the  place,  or  of  his  absence,  to  any  judge  or  justice  of  the  peace,  is  given  by 
the  act  for  the  government  of  seamen  in  the  merchants'  service;  saving  to  them  the 
right  of  maintaining  an  action  at  common  law.    Act  of  July  20,  1790,  1  Story's  Laws, 

m. 

It  was  at  first  questioned  whether  the  district  courts  had  jurisdiction  under  the  act 
of  Congress  as  pri^  courts,  in  virtue  of  the  clause  vesting  in  them  all  civil  causes  of 
tdmiralty  jurisdiction.  The  Supreme  Court  of  the  United  States  settled  this  question 
by  deciding  that  the  district  courts  of  the  United  States  possessed  all  the  powers  of 
courts  of  admiralty,  whether  considered  as  instance  or  as  prize  courts.  Glass  vs.  The 
Sloop  Betsy,  3  Dallas,  6. 

In  regard  to  the  powers  of  the  district  courts  as  instance  courts,  it  seems  to  be  settled 
that  the  federal  courts,  as  courts  of  admiralty,  can  only  exercise  such  criminal  juris- 
diction as  is  expressly  conferred  upon  them  by  acts  of  Congrcvss.  United  States  vs, 
Hudson  &  Goodwin,  7  Cranch,  32.  United  States  vs.  Coolidge,  1  Wheaton,  415.  The 
Judiciary  Act  of  1789  provides  that  the  trial  of  all  issues  in  fact  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admiralty  and  maritime  jurisdiction,  shall  be  by  jury. 

In  regard  to  the  extent  of  the  powers  of  the  district  courts  in  civil  causes  of  admiralty 
jurisdiction,  it  was  held,  in  De  Lovio  vs.  Boit  and  others,  2  Gallison,  398,  that  the  admi- 
ralty has  jurisdiction  over  all  maritime  contracts,  wheresoever  the  same  may  be  made  or 
executed,  and  whatever  may  be  the  form  of  the  stipulntions ;  that  it  has  also  jurisdiction 
over  all  torts  and  ii\juries  committed  upon  the  hi^h  seas  and  in  ports  or  harbours  within 
the  ebb  and  flow  of  the  tide;  and  that  the  like  causes  are  within  the  jurisdiction  of  the 
district  courts  of  the  United  States,  by  virtue  of  the  delegation  of  authority  in  all  civil  causes 
of  admiralty  and  maritime  jurisdiction.  The  doctrines  of  this  case  have  been  denied, 
and  the  question  has  been  much  discussed  in  subsequent  cases.  Ramsay  v*.  Allegre,  12 
Wheat.  038.  Bains  vs.  The  Schooner  James  and  Catherine,  Baldwin,  544.  Waring  vs, 
Clarke,  5  Howard.  441.  New  Jersey  Steam.  Nav.  Co.  vs.  Merchants'  Bank,  6  ibid.  344. 
Cutler  vs.  Rae,  7  ibid.  729.  United  States  vs.  The  New  Beiiford  Bridge,  1  Wood  and 
Hinot,  401.— SuAHswooD. 
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qaently  by  arrest  of  the  defendant's  person  ;(2)  and  thev  also  take  recu^^tiizancos 
or  stipulations  of  certain  fidejussors  in  the  nature  of  bail,(a)  and  in  case  of  de- 
fault may  ^imprison  both  them  and  their  principal. (^)  They  may  also  r*iAu 
fine  and  imprison  for  a  contempt  in  the  face  of  the  court. (c)  And  all  ^ 
this  is  supported  by  immeraonal  usage,  grounded  on  the  necessity  of  sup- 
porting a  jurisdiction  so  extensive ;(rf)  though  opposite  to  the  usual  doctrines 
of  the  common  law :  these  being  no  courts  of  record,  because  in  geneml  their 
process  is  much  conformed  to  that  of  the  civil  \aw.{e) 

IV.  I  am  next  to  consider  such  injunes  as  are  cognizable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
passible  injuries  whatsoever  that  did  not  fall  within  the  exclusive  cognizance  of 
either  the  ecclesiastical,  military,  or  maritime  tribunals,  are,  for  that  very  rea- 
son, within  the  cognizance  of  the  common-law  courts  of  justice.  For  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England,  that  every  right  when 
withheld  must  have  a  remedy,  and  every  injury  its  proper  redress.  The  defi- 
nition and  explication  of  these  numerous  injuries,  and  their  respective  legal 
remedies,  will  employ  our  attention  for  many  subsequent  chapters.  But  before 
we  conclude  the  present,  I  'shall  just  mention  two  species  of  injuries,  which  will 
properly  fall  now  within  our  immediate  consideration :  and  which  are,  either 
when  justice  is  delayed  by  an  inferior  court  which  has  proper  cognizance  of  the 
cause ;  or,  when  such  inferior  court  takes  upon  itself  to  examme  a  cause  and 
decide  the  merits  without  a  legal  authority. 

1.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied  either 
by  writ  of  procedendo^  or  of  mandamus.  A  writ  of  procedendo  ad  judicium  issues 
out  of  the  court  of  chancery,  where  judges  of  any  subordinate  court  do  delay 
the  parties;  for  that  they  will  not  give  judgment  either  on  the  one  side  or  the 
other,  when  they  ought  so  to  do.  In  this  case  a  writ  of  procedendo  shall  be 
awarded,  commanding  them  in  the  king's  name  to  proceed  to  judgment;  but 
without  specifying  any  particular  judgment,  for  that  (if  erroneous)  may 
♦be  set  aside  in  the  course  of  appeal,  or  by  writ  of  error  or  false  judg-  r*itA 
ment :  and  upon  further  neglect  or  refusal,  the  judges  of  the  inferior  ^ 
court  may  be  punished  for  their  contempt  by  writ  of  attachment  returnable  in 
the  king's  bench  of  common  pleas.(/) 

A  writ  of  mandamus  is,  in  general,  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  king's  dominions,  requiring  them  to  do 
some  particular  ihmg  therein  specified,  whic-h  appertains  to  their  office  and  duty, 
and  which  the  court  of  king's  oench  has  previously  determined,  or  at  letist  sup- 
poses, to  be  consonant  to  right  and  justice.  It  is  a  high  prerogative  writ,  of  a 
most  extensively  remedial  nature ;  and  may  be  issued  in  some  cases  where  the 
iiyured  party  has  also  another  more  tedious  method  of  redress,  as  in  the  case 
of  admission  or  restitution  of  an  office  ;'^  but  it  issues  in  all  cases  where  the 

(*)  Clerfce  prax.  eur.  adm,  {  13.  (•)  1  Ven^.  1 . 

(•)  Ibid.  9  11.    1  Roll.  Abr.  631.    Rarm.  78.  Lord  Rayin.  (<)  1  Keb.  562. 

mi  (•)  Bro.  Abr.  tit  JSrrvr,  IH. 

(»)  1  RoU.  Abr.  &31.    Godb.  193,  280.  (/)  F.  N.  B.  163, 164,  210. 

**  Supposing  the  injured  party  to  have  a  complete  and  specific  redress  by  suit  at  law, 
it  is  conceived  that  the  circumstance  of  its  being  a  more  tedious  method  will  not  be 
sufficient  to  warrant  the  court  in  granting  a  mandamus.  But  where  the  remedy  is  inade- 
quate, the  writ  may  issue.  Thus,  where  a  party  refuses  to  do  some  act  which  by  law  he 
ought  to  do,  and  the  nonfeasance  of  which  is  iryurious  to  the  public,  though  this  be  an 
indictable  offence,  that  will  not  prevent  the  issuing  of  a  mandam\Ls,  for  the  indictment 
will  not  directly  compel  the  performance  of  the  act:  the  offender  may  be  fined  or  im- 
prisoned, but  if  he  be  obstinate,  the  party  injured  has  no  complete  remedy.  Rex  vs. 
oeyern  and  Wye  Railroad  Company,  2  B.  &  A.  646.  Neither  does  the  instance  put  of  an 
admission  to  an  office  seem  to  be  in  point ;  for  though  a  mandamus  will  undoubtedly  lie 
for  such  a  purpose,  yet  it  does  lie  specifically,  because  the  party  without  it  would  have 
no  legal  remeay  by  action.  It  is  proper  also  to  add  another  qualification.  If  the  right 
in  dispute  be  strictly  and  wholly  private,  the  court  will  not  interfere:  a  mandamus  is  pro- 
perly a  writ  to  compel  the  performance  of  public,  or  at  least  official,  duties ;  and  there- 
fore the  court,  considering  the  Btmk  of  England  as  a  mere  corporation  of  private  traders, 
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2.  The  other  injur}'',  which  is  that  of  encroachment  of  jurisdiction,  or  calling 
one  coram  non  judice,  to  answer  in  a  court  that  has  no  legal  cognizance  of  the 
CHQse,  is  also  a  grievance  for  which  the  common  law  has  provided  a  remedy  by 
the  writ  of  prohibition. 

*A  prohibition  is  a  writ  issuing  properly  only  out  of  the  court  of  king's  r  ♦i  -i  o 
bench,  being  the  king's  prerogative  writ;  but,  for  the  furtherance  of  ^ 
justice,  it  may  now  also  be  had  in  some  cases  out  of  the  court  of  chancery,(A) 
common  pleas,(t)  or  exchequer ;(/:)  directed  to  the  judge  and  parties  of  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  the  prosecution  thereof, 
upon  a  suggestion  that  either  the  cause  originally,  or  some  collateral  matter 
arising  therein,  does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of 
some  other  court.  This  writ  may  issue  either  to  inferior  courts  of  common  law; 
as,  to  the  courts  of  the  coqjities  palatine  or  principality  of  Wales,  if  they  hold 
plea  of  land  or  other  matters  not  lying  within  their  respective  franchises ;(Z)  to 
the  county -courts  or  courts-baron,  where  they  attempt  to  hold  plea  of  any  matter 
of  the  value  of  forty  shillings  :(m)  or  it  may  be  directed  to  the  courts  Christian, 
the  university  courts,  the  court  of  chivalrj^  or  the  court  of  admiralty,  where 
they  concern  themselves  with  any  matter  not  within  their  jurisdiction  5  as  if 
the  first  should  attempt  to  try  the  validity  of  a  custom  pleaded,  or  the  latter  a 
contract  made  or  to  be  executed  >vithiu  this  kingdom.  Or  if,  in  handling  of 
matters  clearly  within  their  cognizance,  they  transgress  the  bounds  prescribed 
to  them  by  the  laws  of  England;  as  where  they  require  two  witnesses  to  prove 
the  payment  of  a  legacy,  a  release  of  tithes,(n)  or  the  like;  in  such  cases  also  a 
prohibition  will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual 
payment,  is  not  properly  a  spiritual  question,  but  only  allowed  to  be  decided  in 
those  courts  because  incident  or  accessory  to  some  original  question  clearly 
within  their  jurisdiction;  it  ought  therefore,  where  the  two  laws  differ,  to  be  decided 
not  according  to  the  spiritual,  but  the  temporal,  law ;  else  the  same  question 
might  be  determined  different  ways,  according  to  the  court  in  which  the  suit  is 
depending:  an  impropriety  whicli  no  wise  government  can  or  ought  to  endure, 
♦and  which  is  therefore  a  ground  of  prohibition.  And  if  either  the  r*iiq 
judge  or  the  party  shall  proceed  after  such  prohibition,  an  attachment  ^ 
may  be  hud  against  them,  to  punish  them  for  the  contempt,  at  the  discretion  of 
the  court  that  awarded  it;(o)  and  an  action  will  lie  against  them,  to  repair  the 
party  injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical  state 
was  wholly  independent  of  the  civil,  great  struggles  were  constantly  maintained 
between  the  temporal  courts  and  the  spiritual,  concerning  the  writ  of  prohibi- 
tion and  the  proper  object  of  it ;  even  from  the  time  of  the  constitutions  of 
Clarendon,  made  in  opposition  to  the  claims  of  archbishop  Becket  in  10  Hen. 
11.,  to  the  exhibition  of  certain  articles  of  complaint  to  the  king  by  archbishop 
Bancroft  in  8  Jac.  I.,  on  behalf  of  the  ecclesiastical  courts:  from  which,  and 
from  the  answers  to  them  signed  by  all  the  judges  of  Westminster  hM,(p)  much 
may  be  collected  concerning  the  reasons  of  granting  and  methods  of  proceeding 
upon  prohibitions.  A  short  summary  of  the  latter  is  as  follows:  The  party 
aggrieved  in  the  court  below  applies  to  the  superior  court,  setting  forth  in  a 
suggestion  upon  record  the  nature  and  cause  of  his  complaint,  in  being  drawn 
ad  aliud  examen^  by  a  jurisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom;  upon  which,  if  the  matter  alleged  appears  to  the  court  to  be 
sufficient,  the  writ  of  prohibition  immediately  issues;  commanding  the  judge 
not  to  hold,  and  the  party  not  to  prosecute,  the  plea."    But  sometimes  tho  point 

(»)  1  p.  Wm».  476.  ("•)  Finch,  L.  451. 

(*)  Hob.  15.  (»)  Cro.  Klla.  666.    Hob.  188. 

(*)  Palmer,  523.  (•)  F.  N.  B.  40. 

(«)  Lord  Ray  in.  1408.  {P)  2  ln«t.  601-618. 


Tlie  Supreme  Court  of  the  United  States  has  power  to  issue  writs  of  mandamus,  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed  or  persons  hold- 
ing office  under  the  authority  of  the  United  States.  Act  of  Congress,  Sept.  24,  1789,  1 
Story's  Laws,  59. — Sharswood.  • 

"  T'he  general  grounds  for  a  prohibition  to  the  ecclesiastical  courts  are  either  a  defect 


I  in  PRIVATK   WROXfJS  [Buuft  III 

iiiii\  !•«•  f<t«>  i)if*«'  :iri«I  ilfMtlitt'iil  t**  U*  <li>«-iil«>il  tiii'n*)y  ii|inii  a  fn'>ti(»n :  «n*l  xh^^ 
t**r  n>*    iii'itr   -'•It-itiii  «l<'t«Tiiiiri:ili<>ii  «»!   tin*  i(ii<*«ti«>h.  tli«*   |»urtv  a|i|»l\  in^  !  ^r  t'«- 
|ir<>ii.l>t  :<tii  i«  •|int|i'«|  l*v  t)i«*  t'(»iirt  l**  'i"ftirr  a  |tn>ftiMli«>ii  ;  th:il  i*.  !•■  |ir  •*««<r-i«« 
titi  ;i<  1  :■  >*i.  i\    tit  t»  J  a  •{•■'  l:ir:iti"fi.  :i;.Miii^t  tin*  >>l)i*-r.  ii|mi||  n  »ii|i|K><»itii»fi  ^r  n*  -?.-  ■'. 
I  will*  ii  (*•  ti"(  lra\fn«at'li*    '/•  tli:it  Im*  ha**  |in'i'<'«**liNl  \u  th«*  •»uil   In*1i»«i.  tt«>t«.!r. 
**l:iiMl:itj   till'  writ  **l    prt»hil«it ii>ri       Ari<l  it.   ii|>mii   'li'iniimT  iiihI  arifiiriM'tit.  ir,« 
(*«iiirt   ^iiall   tiii;ill\   In-  «•!   M|iiiiiiiti    that   thi*  iii:itt«*r  ■•  n jx ;.'«•«! •■< I   i^  i%  ie<it»il  an*!   ^u* 
*11it     *'' i''"l    L'r<»iiii<l  tit   ')it-<>iiiKitM«ii    ill    |i«»iiit   «•!    law.   tln-ii   jufluiiifiil    «ii' 
*      iioiiiiiiai  «laniai;i*«  f»l.ail    Im-  iriv«*ii   l^r  llir  party  i-viiiiiilainiiij;.  aii*!  ihr  •!« 
t'fn«larir.  aii«l  aU«»  tin*   ttifV*ri«>r  finrt.  «liiill   !»•*   |iri'liihil«-<l   tn»m    |»nM>t*«<«|irii;  am 
t'lirihi-r        <  *li  tht*  otln  r  ti.iti*!.  it    tlir  HiiiHTlor  cMiirl    ^hilll    ihifik    it    rM»  ii»lli|irtriit 
^niiiii'l  l*>r  ri otraiiititi;  tlir  iiit«*rhir  jiiri<««lirtiiiii,  tlini  jiiilifiiHMit  vhall   \»v  c^vrr. 
ai^aitiot   li.iii  \^li<i  applirtl  t«ir  tin*  |»n*liitiili(»ii  in  thr  itnirl   uImivi*.  aii«l  ■  wnt  f4 
^t•f|.••<|^|^••fl   ftliali    \*f  auapl«'ii  ;  *•«>  fallr*!,  In'«*;iii*«'.  ii|Niii  ilrliltiTalititi  anil  c«rfk««i 
tati*iii  liail.  till*  jii<l:;«><«  riii'l   lh«*  pr«>liil>iti«>ii   tt»  Ik*  ill  loiirnliM.  aii«l  tlirrvtofv  k« 
thin  urit   tiny  n'tiirii   tin*  caii-M'  (o  itn  original  jurimlirtitni.  |i»  lie  th^n*  <|rc«ff 
niiiM-tl.  Ill  tin*  Ulterior  f-«iiirt      .\ii«l.  «*V(*ii  in  onltnary  ('a^«•«.  tht-  writ  ••!  pr^luki 
tioh  i**  n<ii  almi>hittly  tiiml  uimI  tiMMJiiiAivt*.      F*»r  thou*;!)  the  |fn>iinti  U*  a  |»r«»|«T 
oiH*  ill  iM'ilit  ni  I'ttr,  t«ir  t^raiitiii;;  tht*  pnihihili<in.  y«'|  it'  tin*  M«'f  that   ipaTr  n^r 
to  it  U*  altfruttnlf*  taUiti«'«l.  tin*  t-aiiM*  nhull  U*  n*!iiaii<li*il  t«»  tin*  prior  jun«(linftiifft 
\\\  t**r  iii«*taiM-f.  a  <-iiii<ini  U*  pl«*att«**l  in  tin*  •«piritiial  nnirt  :  a  pn>liil>iti«»n  «Miirbt 
to  ;;••.  U*iaii*H'  that   i  tHirt   ha*«  ii*>  authority  ti»  trv  it  :  hut,  it  tin*  tart  •»!  Mich  a 
cuMimii  U'  hpiuirht  (•>  a  <«>iii|M-i«'iit  triui.  niMl  In*  thiTi*  t'ouinl  talM*.  a  writ  of  r«ia 
aultath'ti  will  In-  i;raiit«'<l       Fi^r  thi-  puqxtH^-  ih**  party  pn»hilMt«il  may  af»f<rar  t** 
th«*  pn>liihiii<>ii.  aii'l  tnki*  a  •hclaratitm.  tuhirh  iiiu«t  always  pun«u«*  tin*  *«i;o^ 
tioii.  I  aii'l  oi*  pira«l  l<i  i^nin*  iiim*ii  it  ;  <li*iiyiii:;  tin*  c>«»iiti-iitpt.  ami  travrnMfiit  tbr 
ru**t<itii   ii|N»it  \%l)i«li   till*   pri*hil>itM>ii  Hat  i;niuinh*«|  ;  mikI  it*  that   i^ur  l«  luaft^t 
for  till*  «l«*li-ii<laiit.    hi*   •»liail    tln-n   havt*  a  urit  o|'  <'><riji*i//.fffon.      Thi*  writ  uf  ^a- 
nuititft  t%  nia\  a!*'»  U*.  an*!  i^  tr«-i|ii«*iitlv,  ifmnttMi  |»v  tln*«*ourt  without  an\  ant««r 
l»riMi:;lit  ;  uli«-ii.  atl«*r  n  pn*liihiiiMti  i*»«ut-«l.  ii|h»ii  niort*  niatim*  f'oii»jii«»rmlHMi  tb* 
(Miurt  :ir«*  "t  opifiiofi  that  tht*  matter  MULriri'^t***!  i«  not  a  t;"**'!*!^!  ouffirirtit  i*T«*ai»'i 
t<»  ■•t'tp  till*  pr<><  ««i|iii;^'.»  U'low       ThiM  ran*t*iil    ha*«  tli«*   lau    Ih*«*ii.  in  r«iiii|^*hinK 
th«*   liiti-ri'ir  I  «'urti»   to  «!••  aiiiph*  aixl   ^|N■t*ilv  jiiMn**;  in   pr%*v«*titiiii;  lh«*iu   Wmk 
fraiioi^rr^^Mii;  thfir  tin*' InhiiiiI^  :  aii'l   in  aliouiii:;  th«-fn  tht*  iin<li*tarli«*«l  r<ic«*' 
minri'  «•!  t^iit  li  I  .iii*>i  -  a**  h\   ri^'ht.  |iiiiii<|i't|  nii  tht*  ii«a:;<*  ot  tin*  kiikfcilom  or  act 
of  pariiaiiniit .  tin  pr««pvrl\  l*«*l<>ii^  to  tlit*ir  juri«ilu'tion  ** 

f    llirn    ^  4    4|.     u« 

of  j!ir.-"!.«  !i..!i.  lir  .1  «|.  f.t  t  In  tin-  rn-h-Mf  iriil  If  .mi  f.i- 1  l--^  p!f*Ailt*«i  in  th^  rr^rt 
|i«*hiw.  :iii'l  !li«>  I  .irtH-«  .«•-•  .i(  i«-ii*-  thil  I  f Mirt  h.i*  !i«>  jitrt*  lii  t.*Mi  ti«  trr  it.  li^^nauM^  ■! 
r«nii'*f  ]-iito  «-•■•!  .11  •  or-liiij  !••  ihi*  riil*-«  ••!  thi*  •'•Hntiftti  Iam  Mn<l  in  •ti*'h  rm^w  m  |ir«»hiKtor^ 
h^»  **t  wii<r«-  ttif  •p:rituil  •••■irt  h.i«  iio  ••rit;iii.il  piri-lit  ti«-ti.  •  pr«*hil»ili<ifi  nuv  k^ 
|ir»nti  «1  •  ^I'li  uit>r  ••  nit  it- •-  lint  whiT^-  it  h*/»  juri*'ii«  ti'*ii.  an*!  |fi%t'<  ■  wr^ia^  ju*lnuj»at 
It  I*  ihi*  Miii'M  •  t  111  iii<  r  •'!  .t|  I  •  It  4ii'l  ti'it  i*t  pr«>h.l'*:t«*ii  l^*r*l  Keii)i«ik.  ^l  T.  It  4.  IWt 
wht'ti  <*  proii.'*  .';  II  :-  »T.ki.!«<l  .i*!i  r  ••  iir«ii*  ••.  tli«-  «.irit  ••(  iur>*h'-ti«in  iiiki*t  a|«|«i*f  o|«« 
thi- tA Ml.'    ]r -l.ii.'-  ••>  tl.*   -I  .niii.il  I  flirt      IK  1  '\>Mp.  4irJ.    S«<«<  al«n  |  T.  R  ^*t 

s«*«*  jI->  J  II  r.i  •  •.  !"•'     .  i.i-t.  *:j    «*iiRi*TMN 

**  Tlii*  :iif-,<  rit   I  r  !•':••     i*   I*  t\.*   \%rii  t*f  pr<'l.  ^i;:--!!  It.k«  l«*«*n  mnrh  •impliftMl  ftft^ 
imprii%«-l  l-v  •t.it    I  W    IV    i-   'Jl      >ti«%kt. 

Th«-  >ii|-rt  rii<   *  .-ijrt  "t   th>>  rniti-l   "^r.iti*   hath   l-iWi-r  to  i«»u«*  writii  nf  proliiUtMl  I* 
tli«*  fi-^h'r.il  'l.-tri' t  ••••irt*.  wImii   |  r>"  •  ••<liii|t  A«i*>'irt-  of  a«liuirmlty  mt%d 
tiitti'  n      Ait  ••!  •  ••ii^rr*.*.  **.|  t    J*.  17».'.  I  >i..r\  -  !-»»•.  V.*.-^<aia»vuu». 
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CHAPTER  YIII. 
OF  WRONGS,  AND  THEIR  REMEDIES.  RESPECTING  THE  RIGHTS  OF  PERSONS. 

*The  former  chapters  of  this  part  of  our  commentaries  having  been  em-  r  »i  1 1; 
ployed  in  describing  the  several  methods  of  redressing  private  wrongs,  L 
either  by  the  mere  act  of  the  parties,  or  the  mere  operation  of  law;  and  in  treat- 
ing of  the  natare  and  several  species  of  courts ;  together  with  the  cognizance  of 
wrongs  or  injuries  by  private  or  special  tribunals,  and  the  public  ecclesiastical, 
military,  and  maritime  jurisdictions  of  this  kingdom ;  I  come  now  to  consider  at 
large,  and  in  a  more  particular  manner,  the  respective  remedies,  in  the  public  and 
general  courts  of  common  law,  for  injuries  or  private  wrongs  of  any  denomination 
whatsoever,  not  exclusively  appropriated  to  any  of  the  former  tribunals.  And 
herein  I  shall,  first,  define  the  several  injuries  cognizable  by  the  courts  of  com- 
mon law,  with  the  respective  remedies  applicable  to  each  particular  injury;  and 
shall,  secondly,  describe  the  method  of  pursuing  and  obtaining  these  remedies 
in  the  several  courts. 

First,  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  common  law, 
with  the  respective  remedies  applicable  to  each  particular  injury.  And,  in  treat- 
ing of  these,  I  shall  at  present  confine  myself  to  such  wrongs  as  may  be  com- 
mitted in  the  mutual  intercourse  between  subject  and  subject;  which  the  king, 
as  the  fountain  of  justice,  is  officially  bound  to  redress  in  the  ordinary  forms  of 
law:  reserving  such  *injuries  or  encroachments  as  may  occur  between  r^iio 
the  crown  and  the  subject,  to  be  distinctly  considered  hereafter,  as  the  '• 
remedy  in  such  cases  is  generally  of  a  peculiar  and  eccentrical  nature. 

Now,  since  all  wrongs  may  be  considered  as  merely  a  privation  of  right,  the 
plain  natural  remedy  for  every  species  of  wrong  is  the  being  put  in  possession 
of  that  right  whereof  the  party  injured  is  depnved.  This  may  either  be  eftected 
by  a  specific  delivery  or  restoration  of  the  subject-matter  in  dispute  to  the  legal 
owner;  as  when  lands  or  pernonal  chattels  are  unjustly  withheld  or  invaded;  or, 
where  that  is  not  a  possible,  or  at  least  not  an  adequate,  remedy,  by  making  the 
BufTerer  a  pecuniary  satisfaction  in  damages;  as  in  case  of  assault,  breach  of  con- 
tract, &c. :  to  which  damages  the  party  injured  has  acquired  an  incomplete  or 
inchoate  right  the  instant  he  receives  the  injury ,(a)  though  such  right  be  not 
fully  ascertained  till  they  are  assessed  by  the  intervention  of  the  law.  The  in- 
struments whereby  this  remedy  is  obtained  (which  are  sometimes  considered  in 
the  light  of  the  remedy  itself)  are  a  diversity  of  suits  and  actions,  which  are 
defined  by  the  Mirror(6)  to  be  "the  lawful  demand  of  one's  right;"  or,  as  Brac- 
ton  and  Fleta  express  it,  in  the  words  of  Justin ian,(c)Ju^  prosequendi  in  judicio 
quod  alicui  debetur. 

The  Romans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in  their 
law,  after  the  example  of  the  Greeks;  and  made  it  a  rule,  that  each  injury  should 
be  redressed  by  its  proper  remedy  only,  "  Actiones,**  say  the  pandects,  "  compositce 
sunt,  quibus  inter  se  homines  disceptarent :  quas  actiones,  ne  populus  prout  vellet  m- 
stituerety  certas  solennesque  esse  volueruntJ\d)  The  forms  of  these  actions  were 
orii^inally  preserved  in  the  books  of  the  pontifical  college,  as  choice  and  inesti- 
mable secrets;  till  one  Cneius  Flavins,  the  secretary  of  Appius  Claudius,  stole  a 
copy  and  published  them  to  the  people. (e)  The  *concealment  was  ridicu-  r*i  17 
loiis ;  but  the  establishment  of  some  standard  was  undoubtedly  neces-  *- 
sar^',  to  fix  the  true  state  of  a  question  of  right;  lest  in  a  long  and  arbitrary 
process  it  might  be  shifted  continually,  and  be  at  length  no  longer  discernible. 
Or,  as  Cicero  expresses  it,(/)  "5w/if  jnra^  sunt  formnhx,  de  omnibus  rebus  consti- 
tut(F,  ne  quis  ant  in  genere  injuries,  nut  in  ratione  actionis,  errare  possit.  Expressce 
enim  sunt  ex  uniuscujusque  damno,  dolore,  incommodOy  calamitate,  injuria,  publiece  a 
prcetore  formulce,  ad  quas  privata  lis  accommodaturJ*     And  in  the  same  manner 

(•)  8«»  book  ii.  ch.  29.  (rf)  F/.  1,  2,  2.  f  6. 

(»)  0.  2,  }  1.  (•)  Cic.  pro  Mur$tna,  H  11,  de  oroL  I,  c.  41. 

(»)  Inst  4,  6,  pr.  (/)  /Vo  (^u.  Jivtcio.  I  8. 
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iMir  Iii.i>r<«ii,  ••|M:iUii.;:  "f  tilt  I't-;;;!!!:!!  Mrito  ii)iori  ulijili  all  «ii:r  a<t.>r«  a*« 
l"iii.-i.  ■!.  'ji  •  :.ii .  <*  till  ill  t<*  U-  ti\i  •!  aii'l  iiiiiiiutal'i*  .  iiiili"*'*  1*\  ant li*>r!* \  •:  •  jkr 
li.iiiMtit  ;  Aii-1  .111  tin*  iii'M|«-nt  i«  .:;^l.»t<ir«  <>l  KiirM|M>  liuvt-  imiii'l  it  i  \|«  '■  •  ■  *.. 
li'Khi  till  -.iiiii  J  <-.i-«iii».  t"  t.iil  II:!"  till-  ••aiiH'  "T  a  '*iiiii!ar  tm-tlii"!  W  itl.  :.*  ;. 
Kti^laii'l  tin-  »«  \i  ral  »iiit«.  *>r  ri-iii<->i:al  iii«triiiiit'iil«  •>!  jii«ti«  r.  un'  tp>in  ll.«  •u^- 
ji-i  I  ••!    tif-iii  •!.«:  ih;^iii«)ii-<l  !ii*i«  llii"«-i-  Uili'N  :    :i<  t:ii|i"»  yi.  '•■./i.f/.  T'  / ',  aii  I  '  ■■ 

J''-   •■./ '  a«  I  pih-  :ir«-  -111  li  u  In  ri  l'\    a    iiiaii  «  [aiiii«  a  'ii-i'l.  tir  |Hr^<<ti;tl    •!!;•%     -  r 

•  latti.i:^!  -  III  lirii  t)i«  r«-'*!  ;  ah>l.  !:!%•  \%  i«*'.  u  In-n  l'\  a  man  <  laiiit*  »  -^ati-ta*  f  -u  .i* 
'laiii.i^'i-  Iiip  *  'Mm  Jiijiir\  'l»'in-  u>  111*  |M  r«iiii  .n-  |»r>>|N-rly  Tin*  ti«riiifr  atr*  •*  i 
Im  l>f  |-<iitiiit-<t  ••II  <  ••III rai  t<*.  t  I.f  iaMir  ii)mi|i  ^.7'<•  nr  u  rmiLTo  :  aii«l  tlii-\  nr*-  tl.r 
«jiliii  w  li.i  li  t  In-  I  i\  il  lai\  •  ali*  •■  ■'  '''.•!»•  "ft  y**  r-'-'i  fi/».  Y'l.f  ii  ii;  r**t*  '  un*  i»i'» »  *•»% 
tur.  •!**•  •  I  '  'i.*t  I-  f't  •  • '  /./..*  i  ■■'■'•/»'•/•»  'f  i//"y«i(  /  '/./r*  r'»  /  ■  -.im  *  /»  r»  '  ft  •  •!  •  •  • 
I'TiiM  r  tiaiiii'i  ail-  all  iiMk^ii^  ii|h.|i  lii  hi  «ir  |in^iiiioi  •• ;  nl  tlif  tallt-r.  all  a''i-r* 
|f»r  tr« 'pa— •• -•.  iiu.^aiH  )'-.  a-^.inl^-.  •i<-tainal*>r\    uni^l-.  ai^l  tin*  lik«* 

/•'•  /■'  aiti"ii-.  ••!■.  a*  llii_\  ai^  •alli'l  in  tin*  Mirr««r.  i  tf—f-tl  atd'in*.  *i  *.  •  L 
riiiH  <rii  ii-al  |»ni|"  rt  \  ••iii\  .  an-  *!»•  Ii  wliriil'V  tlir  |>laiiiiit1.  Iii-rt-  t  alli  •]  t;  ■  i*-- 
iiiaini.iiit.  I  laiiiio  I  itM-  t«i  lia\  •■  aii\  iaifN  or  tiiM-iiH-iit-*.  rt-iit'*. « ••iitiit*>ti-.  ••r  ■!?•  r 
•ll«»l      'I"  ri 'liLijiH  lit-.  Ml  II  ■   -.ii.pU.  Ii-i'-lail.  «»r   t"rliiiii«'l  hit*       |t\   lin—   .i« - 

^      l;<»i.-    !"ini»il_\    ail    •:.-!  iit in»rii.liu'    nal    i-tali-Wrn*   'l*  •  :•!■ -1 .    • '.I 

tli<'\  arc  ivw  pt«Tt\  i:iiM-iall\  lai-l  a-i*ti-  iii  |ira<lM«*.  il|Mi|i  ai«*^iittl  ••!  \\.*  j^u*. 
Iiiiti\  !'•  <{iiir^  >1  III  tli'ir  riiaiiaj^iiM  lit.  ainl  till*  iii(-iiii\  I'liifnt  tt-ii;;tli  ••!  l^t:f  j  r**. 
«'«'•»'•:  a  iiiiji  II  iii>>ri-  *  \|>i  >l.t  i"i.-  Ill*  t  l,"il  <•!  (r\  111;;  titii'-  U*iii;;  kiiii  f  iiitr*-i.  ••!. 
|iV  ••lint'  a<  thui-  |>i  r-^iiai  ai  •!  iiiix^  •! 

.l/'.i'  /  ai  i:<*ii-  all-  -ii:!-  partakin j  •<('  tli«-  natiit'i-nt  llii*iitlt«r  tun.  «  I  •  r<  -. 
hi'iin-  ital  |<ii'|Hrt\  I-  •ji-iiiaifi' •!.  aii-i  a!-*>  i^t  r-*'iial  <laiiia:;«'-  l>>r  a  Hn>i>j*-.«> 
laihi  <1  A-  t"i'  iti-raini-  all  a<(.-'ii  t*!  ua-ti-:  ulm  li  i-  hniiit:)il  ^v  hit!)  m  ri*- 
liatli  ;1m-  iiiIm  i  ilaiK  •■  III  ri'iiiatii<l<  r  iir  ri'\i'r-i<iii.  ai;aiii-l  tin*  tfiiaiit  i**r  !;!•-  «  (r 
hafli  *  ••iiiiiiiiri  •!  \\a«ti-  t  In  r< m.  t"  ii  i  ••\it  ii<>t  ••ii.\  tin'  laiiil  ua-(«'il.  m  htt  ii  «  l.  : 
liiuki-  It  iiii-ri-i\  a  Tf  i/  m  ti'ii  .  I'Mt  al-i*  tn-Mi'  ilatiia:;f<».  m  |iiiniiiaritf*  ••!  !tj« 
fitatiiti- ••!  <  iloiii  • -ti-r.  A  wIimIi  i-  a  f'*r.*'h'il  rr(-ii!ii|»i'ii-«* ;  ami  *»i*  IniiIi,  N  .:.^ 
jiiiiii  •!  t«'^t  f  !••  r.  •!•  tiiiiii:hati*  il  a  /■••  /•  /  a«  ti«»ii  ' 

I'lilir  till*!-    ti.fit-    III  .i-i«    iiia\   t\ir\   n|m*<-:<-«   nf  n-iiii*<lv  )>v  Hiit  'if  a«  t.-r.    r. 
till- « "iirTx  ••!   •••Liiii>>ii    la\\   !-•■  t  •niijii  i*fl        Hut  :ii  ••i'iIit  <  l1i<  tiiall\   !••  a|>|-ii   *.l.r 
n'liM'l;    ir   I-  ti!-»t   lit  «  • --arx    t'»    .i"  •  ita;ii   tin-  t  ■■iii|>'a:iit        I    |inM  •■.-.!.  !l..r» !    p*-. 
lii'M    to  •  liK'in  ral<    (III-  -•  \«  lal    kil.il-.  aii'i    !••    lli«|ii.l'i'  iiiti*  tli**  r«*»|N-t  !;\i    i  a?  jr« 
III   all   |'r.\ai«    wi-i.'-.  i-r  •:•..!    iimii  !• -,  w  liH  ii   iiia\   !•••  iit!*-ri-»l  In  tin-  r.  ■•♦.?••  t 

•  iMi' T-  .1  iii.ir,  ^  j"  r--  ii  'T  i..-  |«i'|»«i!\  ;  r»  •  •••lilt  .ii;;  at  tin-  -aim-  I:|im-  tl-  f» 
►In  .  !  \,  ii  Ml* -:.•  «  \\ ),!' il  .in-  f.iM.-t.i '1  lt\  il.i-  l.iw  I'lrrViTv  iii!n»»  t  H  •»!  •  •!  r  ^* '. 
Jiiit  1  Ti.ii-*  r.»*T  1.^  i'a'.t  t-.  |*n  ini'i'  that  ail  ii\j|  injiiru'- art'  ••!  tut.  k  •  !•. 
tin-  ■  i.<-  •'  .'  .'  i.i  \  :■  li-iM  I  .  a-  -iafi'l«-r  i-r  l-n-ai  li  ••!  «i»iilrart;  il.,-  . 'Kt 
nmi'lt-;  ".  •  aii'i  \  ."li  t  •  I  .  a-  l-aT t«-ni-- i^r  tai-i'  iiii|iriMintiH-iil  /  Wr,  iK 
jntti  r  -|»  •  .-  -.I'.-'ur  -•■rii' *i.;iij  ••!  fii<  •  I'liu.iial  kiml.  Im-iii;;  alwa\  •  a!l«  •  :••! 
witli  •■■rill-  \  .■.:.iT  ..i,  ..t  Tii.-  [■•  .1- -■  .  t^r\%liif-li  III  -t ni-tiM'*- III  law  a  fiin-  ■  ■-^•" '. 
•llMl      *"    '"     }'•'■•    ^■'  t 'i*    kill  J.  a-  '  \\i  11   a-  a  |»r;\ati-  -ati-fai-tn»ii  III  iKr  J  *•*! 

*  II.  in«l  '.  At.  i  t|,  •  •!  of  ill*  t:>-ii  ••!  |iM\  ati-  H  n>ii;;-.  ititi*  iiiMir-it  «  •-  '\ 
ati'l  If'',  i't'iii  ^^  •  -i.aii  tn.-l  t  >  r  ii.  t  I.I"'1l:1i  a!i  tin-  xaru-tv  i»l  « lni  h  »•  *r* 
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down  and  explained,  it  will  follow  that  this  negative  ByBtem^  of  wrongSy  mast 
correspond  and  tally  with  the  former  positive  system,  of  rights.  As  therefore  we 
divide(n)  all  rights  into  those  of  persons  and  those  ofthingSy  so  we  must  make  the 
same  general  distribution  of  injuries  into  such  as  affect  the  rights  of  persons^  and 
Bucli  as  affect  the  rights  of  property. 

The  rights  of  persons,  wo  may  remember,  were  distributed  into  absolute  and 
relative :  alfsolute,  which  were  such  as  appertained  and  belonged  to  private  men, 
connidered  merely  as  individuals,  or  single  persons;  and  relative,  which  were 
incident  to  them  as  members  of  society  and  connected  to  each  other  by  various 
ties  and  relations.  And  the  absolute  rights  of  each  individual  were  defined  to 
be  the  right  of  personal  security,  the  right  of  personal  liberty,  and  the  right 
of  private  property,  so  that  the  wrongs  or  injuries  affecting  them  must  conse- 
quently be  of  a  corresponding  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  individuals,  they  are 
either  injuries  against  their  lives,  their  limbs,  their  bodies,  their  health,  or  their 
reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of  man, 
they  do  not  fall  under  our  present  contemplation;  being  one  of  the  most  atro- 
cious species  of  crimes,  the  subject  of  the  next  book  of  our  commentaries.' 

*2,  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies  r:KinA 
of  individuals,  I  shall  consider  in  one  and  the  same  view.    And  these    *- 

t")  See  book  i.  ch.  1. 

*  For  iryury  to  life,  in  general,  cannot  be  the  subject  of  a  civil  action,  the  civil  remedy 
being  merged  in  the  ofience  to  the  public.  Therefore  an  action  will  lie  for  battery  of 
wife  or  servant,  whereby  death  ensued.  Styles,  347.  1  Lev.  247.  Yelv.  89,  90.  1  Lord 
339.  The  remedy  is  by  indictment  for  murder,  or,  formerly,  by  appeal,  which  the  wife 
might  have  for  killing  her  husband,  provided  she  married  not  again  before  or  pending 
her  appeal ;  or  the  heir  male  for  the  death  of  his  ancestor,  and  which  differed  principally 
from  an  indictment  in  respect  of  its  not  being  in  the  power  of  the  king  to  pardon  the 
offender  without  the  appellor's  consent.  See  post,  4  book,  312,  6.  5  Burr.  2643.  Bui 
appeals  of  murder,  treason,  felony,  and  other  offences  were  abolished  by  59  Oeo.  III.  c. 
46,  8.  1.  In  general,  all  felonies  suspend  the  civil  remedies,  (Styles,  346,  347;)  and 
before  conviction  of  the  offender  there  is  no  remedy  against  him  at  law  or  in  equity,  (id. 
ibid.  17  Ves.  331 ;)  but  after  conviction  and  punishment  on  an  indictment  of  the  piurtj 
for  stealing,  the  party  robbed  may  support  trespa^  or  trover  against  the  offender.  Styles, 
347.  Lat<;h.  144.  Sir  Wm.  Jones,  147.  1  Lev.  247.  Bro.  Abr.  tit.  Trespass.  And  after 
an  acquittal  of  the  defendant  upon  an  indictment  for  a  felonious  assault  upon  a  party 
by  stabbing  him,  the  latter  may  maintain  trespass  to  recover  damages  for  the  civil  injury, 
if  it  be  not  shown  that  he  colluded  in  procuring  such  acquittal.  12  East,  409.  In  some 
cases,  by  express  enactment,  the  civil  remedy  is  not  afi'ected  by  the  criminalitv  of  the 
offender.  Thus  it  is  provided  by  52  Geo.  III.  c.  63,  s.  5,  that  where  bankers,  ac.  have 
been  guilty  of  embezzlement,  they  may  be  prosecuted,  but  the  civil  remedy  shall  not  be 
affected.  The  21  Hen.  VIII.  c.  11  directs  that  goods  stolen  shall  be  restored  to  the 
owner  upon  certain  conditions, — namely,  that  he  shcdl  give  or  produce  evidence  against 
the  felons,  and  that  the  felon  be  prosecuted  to  conviction  thereon.  Upon  performance 
of  these,  the  right  of  the  owner,  which  was  before  suspended,  becomes  perfect  and  abso- 
lute ;  but  he  cannot  recover  the  value  from  a  person  who  purchased  them  in  market 
overt  and  sold  them  again  before  the  conviction  of  the  felon,  notwithstanding  the 
owner  gave  such  person  notice  of  the  robbery  while  they  were  in  his  possession ;  but  he 
must  proceed  against  the  original  felon,  or  against  the  person  who  has  the  chattel  in  his 
po!$se$sion  at  the  time  of  the  conviction.  2  T.  R.  750.  And  the  above  act  does  not 
extend  to  goods  obtained  by  false  pretences.  5  T.  R.  175.  See,  further,  1  Chitty's  Grim. 
L.  5. — Chitty. 

By  the  common  law,  the  wife  or  husband,  parent  or  child,  of  the  party  killed, 
cannot  recover  any  pecuniary  compensation  for  the  injury  sustained  by  the  death  of  the 
relative,  (Baker  vs.  Bolton,  1  Camp.  493 :)  and  this  was  the  law  till  the  stat.  9  &  10  Vict, 
c.  93  enacted  that  whenever  the  death  of  a  person  shall  be  caused  by  such  wrongful  act, 
neglect,  or  default  as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  for  damages,  the  person  who  would  have  been  liable  to  such  action 
may  be  sued  by  the  executor  or  administrator  for  the  benefit  of  the  wife,  husband, 
parent,  or  child  of  the  person  deceased.  The  jury,  in  any  such  action,  may  give 
damages  proportionable  to  the  ii\}ury  resulting  from  the  death,  to  be  divided  among  the 
parties  for  whose  benefit  the  action  is  brought,  in  shares  as  the  jury  shall  direct.  Blake 
«f.  Kidland  Railway  Company,  21  L.  J.  R.  233,  Q.  B.    S.  C.  18  Ad.  t  £1.  93.— Stbwaet. 
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of  an  office,  as  that  of  church-warden  or  beadle,  a  man  may  lay  hands  upon 
another  to  turn  him  out  of  church,  and  prevent  his  disturbing  the  congrega- 
tion.(f)  And,  if  sued  for  this  or  the  like  baftery,  he  may  set  forth  the  whole 
case,  and  plead  that  he  laid  hands  upon  him  «;ently,  molliter  manus  imposuit,  for 
this  purpose.  On  account  of  these  causes  of  justification,  battery  is  defined 
to  be  the  unlawful  beating  of  another;  for  whif;h  the  remedy  is,  as  for  assault, 
by  action  of  trespass  vi  et  annis:  wherein  the  jury  will  give  adequate  damages. 
4.  By  wounding  ;  which  consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  battefy.  5.  By  mayhem;  which  is  an  injurj' still 
more  atrocious,  and  consists  in  violently  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight.  This  is  a  battery  attended  with  this 
aggravating  circumstance,  that  thereby  the  party  injured  is  forever  disabled 
from  making  so  good  a  defence  against  future  external  injuries,  as  he  otherwise 
might  have  done.  Among  these  defensive  members  are  reckoned  not  only  arms 
and  legs,  but  a  linger,  an  eye,  and  a  foretooth, (ti)  and  also  some  others.(y)  But 
the  loss  of  one  of  the  jaw-teeth,  the  car,  or  the  nose,  is  no  mayhem  at  common 
law,  as  they  can  be  of  no  use  in  fighting.  The  same  remedial  action  of  trespass 
vi  et  armis  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (when 
wilful)  no  motive  can  justify  but  necessary  self-preservation.*  If  the  ear  be 
eut  off,  treble  damages  are  given  by  statute  37  lien.  VIII.  c.  6,  though  this 
is  not  mayhem  at  common  law.  And  here  I  must  observe  that  for  these  four 
last  injuries,  assault,  battery,  wounding,  and  maj'hem,  an  indictment  may  be 
brought  as  well  as  an  action,  and  frequently  both  are  accordingly  prosecuted, 
the  one  at  the  suit  of  the  crown  for  the  crime  against  the  public,  the  r 4^102 
♦other  at  the  suit  of  the  party  injured,  to  make  him  a  reparation  in  *-  '^ 
damages.^ 

(«)  1  Sid.  301.  («)  Pinch,  L.  204.  (•)  1  Hawk.  P.  C.  111. 


•  This  is  expressed  with  great  correctness  and  caution  :  it  is  not  intended  to  convey 
the  notion  that  no  mayhem  can  be  justified  under  tlie  plea  of  soji  assault  demesne,  except 
where  that  assault  threiitened  the  lite  of  the  party,  but  that  no  mayhem  can  be  justified 
except  under  such  circumstances,  if  it  was  wilful  and  deliberate.  In  the  case  of  Cock- 
roft  vs.  Smith,  stated  in  I  Lord  Rayra.  177,  and  reported  in  Salkeld,  G42,  and  11  Mod.  43, 
the  piaintitf  had  either  tilted  up  the  form  on  which  the  defendant  was  sitting,  or  run 
his  finger  towards  his  eye,  and  the  defendant  immediately  bit  otf  his  finger:  son  assault 
demesne  was  held  to  be  a  good  plea ;  and  lord  ilolt  there  laid  down  the  principle  thus: — 
*'If  A.  strike  B.  and  B.  strike  again,  and  they  close  immediately,  and  in  the  scufiie  B. 
mayhems  A.,  that  is  son  assault;  hut  if,  upon  a  little  blow  given  by  A.  to  B.,  B.  gives  him 
a  blow  that  mayhems  him,  that  is  not  son  assault  demesne."  To  this  Powell,  J.,  agreed. 
It  seems  that  the  party  must  always  intend  to  act  in  self-defence,  which  intention  is  to 
be  collected  from  the  circumstances,  in  the  blow  which  he  gives  to  the  piaintitf. — Cole- 

KIDOE. 

Son  assault  demesne  is  a  good  defence  to  an  indictment  for  mayhem ;  but  the  defence  can 
only  be  sustained  by  proof  that  the  resistance  was  in  proportion  to  the  ii\jury  otiered. 
Hayden  vs.  The  State,  4  Blackford,  546. 

Any  thing  attached  to  the  person  partakes  of  its  inviolability.  A  blow  on  the  skirt 
of  one*s  coat,  when  upon  his  person,  is  an  assault  and  battery.  So  of  striking  one's  cano 
while  in  his  hand.  Kespublica  vs.  Longchamps,  1  Dall.  114.  State  vs.  Davis,  1  Hill,  46. 
So  to  strike  tlie  horse  which  a  person  is  riding  or  driving  is  an  assault.  De  Marentille 
r*.  Oliver,  1  Pennington,  380.  No  words  of  provocation  will  justify  an  assault,  nlthough 
they  may  constitute  a  ground  for  the  reduction  of  damages.  Cushnian  vs.  Ryan,  1  Story, 
91. — Sharswood. 

One  remarkable  property  is  peculiar  to  the  action  for  a  mayhem, — viz.,  that  the 
court  in  which  the  action  is  brought  have  a  discretionary  power  to  increase  the  damages, 
if  they  think  the  jury  at  the  trial  have  not  been  sufticiently  liberal  to  the  plaintitt";  but 
this  mast  be  done  super  vimm  vulnerls,  and  upon  proof  that  it  is  the  same  wound  concern- 
ing which  evidence  was  given  to  the  jury.  1  Wils.  5.  Barnes,  106,  153.  3  Salkeld,  115. 
1  LkI.  Raym.  176,  339.  — Ohristian. 

'  The  party  ii\jured  may  proceed  by  indictment  and  by  action  at  the  same  time,  and 
the  court  will  not  compel  him  to  stay  proceedings  in  either.  1  Bos.  &  P.  191.  But  in 
general  the  adoption  of  both  proceedings  is  considered  vexatious,  and  will  induce  the 
jury  to  give  smaller  damages  in  the  action.  The  legislature  has  discouraged  actions  for 
triuing  injuries  of  this  nature,  by  enacting  that  in  all  actions  of  trespass  for  assault  and 
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physicians  or  snrgeons, ''  culpce  adnumerantuTy  veluti  si  medicus  curationem  dereh- 
queritf  male  quempian  seeuerit,  aut  perperam  ei  medicamentum  dederit"  Theso  are 
wrongs  or  injaries  unaccompanied  by  force,  for  which  there  is  a  remedy  in 
damages  by  a  special  action  of  trespass  upon  the  case.  This  action  of  trespass,  or 
tnmsgression,  on  the  case,  is  a  universal  remedy,  given  for  all  personal  wrongs 
and  injuries  without  force;  so  called  because  the  plaintiff's  whole  case  or  cause 
of  complaint  is  set  forth  at  length  in  the  original  writ.(a)  For  though  in  general 
there  are  methods  prescribed,  and  forms  of  actions  previously  settled,  for  re- 
dressing those  wrongs,  which  most  usually  occur,  and  in  which  the  very  act  itself 
is  immediately  prejudicial  or  injurious  to  the  plaintiff's  person  or  property,  as 
battery,  non-payment  of  debts,  detaining  one's  goods,  or  the  like ;  yet  where 
^any  special  consequential  damage  arises,  which  could  not  be  foreseen  and  ^  ^^  ^q 
provided  for  in  the  ordinary  course  of  justice,  the  party  injured  is  allowed,  '• 
both  by  common  law  and  the  statute  of  Westm.  2,  c.  24,  to  bring  a  special  action  on 
bis  own  case,  by  a  writ  formed  according  to  the  peculiar  circumstances  of  his  own 
particular  grievance.(6)  For  wherever  the  common  law  gives  a  right  or  pro- 
lilbits  an  injury,  it  also  gives  a  remedy  by  action  ;(c)  and,  therefore,  wherever  a 
new  injury  is  done,  a  new  method  of  remedy  must  be  pursued.(^)  And  it  is  a 
lettled  distinction, (^)  that  where  an  act  is  done  which  is  in  itself  an  immediate 
iniury  to  another's  person  or  property,  there  the  remedy  is  usually  by  an  action 
M  trespass  vi  et  armis;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
non;  or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence  and 
collaterally;  there  no  action  of  trespass  vi  et  armh  will  lie,  but  an  action  on  the 
special  case,  for  the  damages  consequent  on  such  omission  or  act.*  ^ 

5.  Lastly;  injuries  affecting  a  man's  reputation  or  good  name  are,  first,  by 
malicious,  scandalous,  and  slanderous  words,  tending  to  his  damage  and  deroga- 
tion. As  if  a  man  maliciously  and  falsely  utter  any  slander  or  false  tale  of 
snother ;  which  may  either  endanger  him  in  law,  by  impeaching  him  of  some 
heinous  crime,  as  to  say  that  a  man  hath  poisoned  another,  or  is  perjured  ;r/) 
or  which  may  exclude  him  from  society,  as  to  charge  him  with  having  an  inrec- 
tions  disease ;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to  call  a 
tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave.(^)  Words 
spoken  in  derogation  of  a  peer,  a  judge,  or  other  great  officer  of  the  realm,  which 
are  called  scanaalum  magnatum,  are  held  to  be  still  more  heinous  :(A)  and  though 
they  be  such  as  would  not  be  actionable  in  the  case  of  a  common  person,  yet 
when  spoken  in  disgrace  of  such  high  and  respectable  characters,  they  amount 
to  an  atrocious  injury  :* which  is  redressed  by  an  action  on  the  case  tjiciqj 
founded  on  many  antient  8tatutes,(i)  as  well  on  behalf  of  the  crown,  to  ^  '^ 
milict  the  punishment  of  imprisonment  on  the  slanderer,  as  on  behalf  of  the 
party,  to  recover  damages  for  the  injury  sustained.**  Words  also  tending  to 
scandalize  a  magistrate,  or  person  in  a  public  trust,  are  reputed  more  highly 

(^  Por  example:  **  Rex  vieeeomiU  folitfem.  Si  A,  feeerU     brtve,    l\esU  imeipto  apud  Wuhiuma$Urium,**  Ac.    RegiMtr. 
Ag  teemrum  de  daimcre  sua  prosequendnt  tune  pnmt  par     Bret.  105. 


Mdfaoik  c(  mdto$  pUgiot  B.  quod  tU  nram  justitiariis  no*-  (*)  See  page  52. 

Wit  ap^  Wk$lmfima9terium  in  octabU  mncti  MichaeHt,  oeten-  (•)  I  Salk.  20.    6  Mod.  54. 

lanu  quart  emm  idem  B  ad  dextrum  oeulum  iptiue  A.  {*)  Cto.  Jac.  478. 

nmaiiter  Urtwn  betu  et  onmpetenUr  curandum  apud  S.  pro  (•)  11  Mod.  ISO.    Lord  Raym.  1402.    Stra.  686. 

nmdam  peeumte  tumma  prm  manibut  toltda  Oitsumptiuel,  {/)  Finch,  L.  185. 

MMi  S.  emram  $uam  circa  oeulum  pnedictum  tarn  negliffenttr  (#)  Finch,  L.  186^ 

rt  imprande  appotuUj  quad  idem.  A.  dffectu  ipnu*  B.  visum  (*)  1  Ventr.  00. 

temU  pnedieti  tntaliter  amisit,  ad  damnum  ipriuM  A.  riginti  (<)  Wettm.  1.    3  Edw.  I.  c.  34.    2  Rio.  11.  c.  6.    12  Bie.  n. 


hVariii,  ut  didt.    Et  habeat  ibi  nomina  pUgiurum  ft  hoe     c.  11 


•See  the  author's  celebrated  judgment  in  the  case  of  Scott  v*.  Shepherd,  2  Bl.  Rep. 
B92,  the  principle  of  which  has  been  since  repeatedly  recognised.  No  distinction  arises 
from  the  lawfulness  or  unlawfulness  of  the  act.  If  one  turning  round  suddenly  were  to 
knock  another  down,  whom  he  did  not  see,  without  intending  it,  no  doubt,  said  Mr.  J. 
Lawrence,  the  action  must  be  trespass  vi  et  armis.  Neither  will  it  vary  the  case  that 
besides  the  immediate  iryury  there  is  an  ulterior  consequential  iiyury ;  for  it  is  the  former 
on  which  the  action  is  supported:  the  latter  is  merely  in  aggravation  of  the  damages. 
Leame  vs.  Bray,  3  East's  Rep.  593. — Coleridge. 

■•This  action  or  public  prosecution  (for  it  partakes  of  both)  for  seandalvm  magrnatum  is 
totally  diflTerent  from  the  action  of  slander  in  the  case  of  common  persons.  The  scat^ 
db&un  magnatum  is  reduced  to  no  rule  or  certain  definition,  but  it  may  be  whatever  the 
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iniuriKii-  rli.'iii  wlnii  -j-tK^  ri  ••!  a  |iriv:i?i'  inan  /.  ■  It  i««  ^ai*!.  tlmf  l«»mn-rlt  ro 
ui  ti  Ml-  Ui  i>  l-ri>ii;;itl  l*>t'  i\"r>l-.  i]iiii-<*'<  th«-  »i.iii*ii  r  \«:i'«  "iiH  ti  ii<«  i  it  tni«-  «>•;«•: 
«*ifl:iii;^i  r  :i.>  i. [<■••!  tin  •ili>i  r  ••[  it  /  lint,  itM»  v:r«*ait  i*ih  •nira^;!  tm  tit  t«  t\s 
l^iVt'ii  i'\  flux  ii*iiti\  t<i  t.i.^<  .ir.  1  liiaii*  i<'il<«  oiali'lrii  r-*.  it  I**  iiou  In  l^l  tl.a!  I  >r 
fit  aii-i.ii-*ii«  v\tirii«  ••(  tli«-  •*•*.  «t.ii  oiN-i  Ir-  ImIiii-i  iiii-iit  {••ii«-il.  that  tit  i\  «*ii«Iaii.:«  r  a 
liiiiii  l'\  -til-i*  •  t  iiij  ii.iii  I"  til*   Ix-icilt  If-**  III  t  ii«-  ia\«  .  iiia\  rXiluili-  iiiiii  Iriiiii  •<«    •  !\ 

I  ■  • 

liiav    iii.^M.r  ill-  fiMili-     'f  iitiiv    ;il!i-<  f  a  |M-i-r  **\    iIh-  nMiiii.  a  tiiav:i'*traiiv  fir '-i  • 
iMiMn    !Mi«t.     all  aili"ii  iiii  lit*    •  .i-'    iiia\    !•«•  iia*!.  uitli'itil   |»r<i\  iii j  iiii\   |iar*.-    i.at 
ilaiii.iji   I"  li:i'.  •    ii.i|<|**-ti>  'i.  t'ljf  lip  K-.v   ii|Hiii  IM    |in')ia)>iii1\  tiiut  it  iiiiijiit  I'Afl*  I* 
Hut   uiiii  I'/.it't    to  Uffi-    Miat   •!••  ii'-T    ll.ii**   a|>|i:ir*iitl\  .  xiii«l    ii|ni||    t)i«-  |.ii  ■    ■.; 
tluiii.  !iii|>*'t   «■:•  ii  •!«  fai.ia' i'-ii  .i-  uiii  itl  <«iiir-«'  >*•■  itijiiri'ii;**.  it  i**  iii<-«««ar\    ti.sl 
lli«    I*  . I  III  I*    -!i>>iii-i    .i\<i   ^"iii«    )i.ii't  •  ijiar  •l:iiiiaji'    l«>   lia\i*   )ia|>|i«-iM-<l  .    wi.i  « 

ri\\\'  •!  ..i\  iii:^  III-  .!«  I  i<<ii  w  illi  .1  /••  r  '^  <■•-/  A-  it  I  "ia\  t  Imt  "iU>  h  a  i  I*  r:j\  iita*  :• 
■  )M">lai'<l.  Ill  <  aiiiM't  Vt  il..-  I'f.ii;^  aii\  :i«  tii'ii  ai^aiii-t  iih*.  iiiili*«*>  In*  •  an  Mi-xw 
Hull,.  -|..i::il  i.— -  i<\  If  ;  Ml  wIikIi  I  :i-«-  In-  tiia\  i'Mii;;  In**  attitifi  n;^'aiti*t  rtii  :  r 
ita\iiij  it*  ^*ii-  a  I'.i^t.irtl.  f-'  -/•!■  /  in-  l«i-l  tin  |>r«  ••■iiTat  t<iii  In  -ip  h  a  L\  lU;;  ^. 
111  i.K*  III  ii.in  r.  t"  •/•' ■  ?.'.;/.''.'.'  r>it>  ^  f*r'* .  \*\  -{in'a'iiii  J  »ii<  It  .iijiiri><i:-  ri  {-•r** 
»••.  i!  fru--,  W'Ui  1  -li  jiii\«-  ii.iii  ••!  Ill-  i-^tati'.  a-  to  fall  tin-  i*»*Tif  .n  ta.i.  i-r  -^t 
wifhiilii  l.iii  1  l'\  •!•  «•' •■I.!' .  a  iM-i.ii'i.  1- a*  1  ii'ii.ii'lt-.  |ir'>\  hliil  aM\  *>|m-<  ct.  •:a::.:ij«^ 
n<'i-riii  -  i<'t(;i  |>i  ••|>?  :i  I*'!'  I  Ik  tii>\  .  a«  It  lt<*  t*"***-*  ah  ••|i|Nirtiiiiif  \  ••!  <m  .i:r.j  *•■*' 
IuikI  r.  liiif  Hull  -<  iirr  i.i  \  .  ••!•  ••|.|»r-il*ri*>ii-»  u  ••nl'*.  u  ill*  h  lit- iilit-r  III  tin  rii««-.\ «  • 
iiii|»ii  t ,  ii<>r  ai  •  111  t:ii  '  :ift*ii<iiil  \«iili,aii\  iiiMii  M'Mo  i;ti  I  t-  \«  lit  iKit  •III  |«-ri  an 
iai>li..ii  **.•  -1 .11  •i.ii-.  \\|,"i|,  i-iiiji.rii  iiiatti-r-  fiit-nlv  ■•pirtiial.  .!••  !«•  la..  a 
,..,  .  'iii.ii.  Ii>i*r:i  i-r  a<|iii*  •  ii-r.  ar«-  « ••uTiu/aM*-  ••iil\  ih  tlx-  i  t-i  i«-«  .i**  ■  a< 
^  •■•ml.  iiii«--aiiV  ••  iiij-"i  ;ii 'iaiiia;^*  •  ii-ii»  *.  u  lin  li  Hia\  U  a  l"iii;-!.«'  '. 
i**r  a  /-  '  /'•  I  \\  "I'l**  "I  ii>  :it  aii't  |iao'*i*>ii.  a-*  !••  *  ai.  a  tnait  a  r*iL*ii«-  aii>l  ni««  Ji.. 
it  |»r«-rj«  !  i\  •  «»I  U"  III  « 'iii-i  •j'lifH  ■  aii'l  ii'i!  "!  aii\  »t|  thf  tiaii.'i  n<ii«i  •;_  •  .^ 
In'I'im  ii.i  lit .  III!  •!,  ai'i-  li"*  a*  ti--i:.il-M  .  iMifiittaii-  \«iir<l-«  -|i'ik«  ii  in  a  !r  •  '  ■;% 
inaiiiitr.  :i-  l-\  w.w  «•!  :iil\  n  •-,  :fiiii<>iiit  :>iii.  itr  •  ••im  •  i  h.  u  itlpiiit  ali\  lii.' 1<ir>  •■r 
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thoagh  there  may  be  damage  sufficient  accraing  fV*om  it,  yet,  if  the  fact  be  tme, 
it  is  damnum  absque  injuria;  and  where  there  is  no  injury  the  law  gives  no 
remedy.  And  this  is  agreeable  to  the  reasoning  of  the  civil  law  :(t)  "  eum  qui 
nocentem  infamat,  non  est  cequum  et  bonum  ob  earn  rem  condemnari;  delicta  efiim 
nocentium  nota  esse  oportet  et  expediV^ 

A  second  way  of  aftecting  a  man's  reputation  is  by  printed  or  written  libels, 
pictures,  signs,  and  the  like;  which  set  him  in  an  odious  or  ridiculous(!i)  light, 
and  thereby  diminish  his  reputation.  With  regai*d  to  libels  in  general,  there 
are,  as  in  many  other  cases,  two  remedies :  one  by  indictment,  and  the  other  by 
action.  The  former  for  the  public  offence ;  for  every  libel  has  a  tendency  to  the 
breach  of  the  peace,  by  provoking  the  person  libelled  to  break  it:  which  offence 
is  the  same  (in  point  of  law)  whether  "^the  matter  contained  be  true  or  r^ioB 
iaise ;  and  therefore  the  defendant,  on  an  indictment  for  publishing  a  I- 
libel,  is  not  allowed  to  allege  the  truth  of  it  by  way  of  justification.ru?)"  But  in 
the  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  aamages  for 
the  injury  done  him,  the  defendant  may,  as  for  words  spoken,  justify  the  truth 
of  the  facts,  and  show  that  the  plaintiff  has  received  no  injury  at  all.(x)  What 
was  said  with  regard  to  words  spoken  will  also  hold  in  every  particular  with 
regard  to  libels  by  writing  or  printing,  and  the  civil  actions  consequent  there- 
upon ;  but  as  to  signs  or  pictures,  it  seems  necessary  always  to  show,  by  proper 
innuendoes  and  averments  of  the  defendant's  meaning,  the  import  and  applica- 
tion of  the  scandal,  and  that  some  special  damage  has  followed ;  otherwise  it 
cannot  appear  that  such  libel  by  picture  was  understood  to  be  levelled  at  the 
plaintiff,  or  that  it  was  attended  with  any  actionable  consequences.^' 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him;  which,  under  the  mask  of 
justice  and  public  spirit,  are  sometimes  made  the  engines  of  private  spite  and 
enmity.  For  this,  however,  the  law  has  given  a  very  adequate  remedy  in  damages, 
either  by  an  action  of  conspiracy y{y)  which  cannot  be  brought  but  against  two 
at  the  least;  or,  which  is  the  more  usual  way,  by  a  special  action  on  the  case 

(«)  Ff.  47, 10, 18.  («)  Hob.  63.    11  Mod.  ». 

(••)  2  Show.  3U.    11  Mod.  99.  (y;  Fiucb,  L.  305. 

(•)  6  Rep.  12.5. 

"  But  now,  by  stat.  6  &  7  Vict.  c.  96,  s.  6,  on  the  trial  of  any  indictment  or  information 
for  a  libel,  the  defendant  having  pleiided  such  plea  as  therein  mentioned,  the  truth  of 
the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a  defence  unless  it 
wa»  for  the  public  benefit  that  the  matter  charged  should  be  published.  To  entitle  the 
defendant  to  give  evidence  of  the  truth  of  the  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  is  nocassary  for  the  defendant,  in  pleading  to  the  indict- 
ment or  information,  to  allege  the  truth  of  the  said  matters,  and  also  that  it  was  for  the 
public  benefit  that  the  matters  charged  should  be  publislied, — to  which  plea  the  prose- 
cutor may  reply  generally;  and  if  after  such  plea  the  defendant  is  convicted,  tlie  court 
may,  in  pronouncing  sentence,  consider  whether  the  guilt  of  the  defendant  is  aggravated 
or  mitigated  by  the  plea. — Stewart. 

In  an  action  of  slander,  the  defendant  was  not  allowed  to  give  in  evidence,  in  miti- 
gation of  damages,  facts  and  circumstances  which  induced  iiim  to  believe  that  the 
charges  which  he  made  were  true,  when  such  facts  and  circumstances  tended  to  prove 
the  charges  or  formed  a  link  in  the  chain  of  evidence  to  establish  a  justification,  though 
the  defendant  expressly  disavowed  a  justification  and  fully  admitted  the  falsity  of  the 
charges.  Purple  vs.  Horton,  13  Wend.  9.  Petrie  vs.  Rose,  5  Watts  &  Serg.  304.  Regnier 
M.  Cal>ot,  2  Oilman,  34.  Watson  vs.  Moore,  2  Gushing,  133.  It  has  been  since  held, 
however,  that  the  defendant  may  prove,  in  mitigation  of  damages,  circumstances  which 
induced  him  erroneously  to  make  the  cliarge  complained  of.  and  thereby  rebut  the  pre- 
sumption of  malice,  provided  tlie  evidence  do  not  necessarily  imply  the  truth  of  the 
charge  or  tend  to  prove  it  true.    Minesinger  vs.  Kerr,  9  Barr.  312. — 8u.\rswood. 

**The  printer  or  publislior,  a.'<  well  as  tlie  writer,  is  liable  in  an  action  for  damages. 
It  is  no  defence  that  the  printer  did  not  know,  or  had  no  personal  malice  against,  the 
party  libelled,  nor  that  he  did  not  know  of  the  publication,  nor  that  the  libel  was 
accompanied  with  the  name  of  the  autlior.  Rundle  r^.  Meyer,  3  Yeate^**.  51S.  Dexter  vs, 
fcjpear.  4  Mai^on,  115.  Andre  vs.  Wells,  7  .Jolins.  200.  Dole  vs.  Lyon,  10  Johns.  447.  The 
publication  in  a  newspaper  of  rumours  is  not  justified  by  the  fact  that  such  rumours 
existed ;  but  such  fact  is  admissible  in  mitigation  of  damages.  Skinner  vs.  Powers,  1 
Wend.  451. — Sharswood. 
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fMrn  I'iiIm*  an-l  m:ilit-ii»n<*  |>pi««*t-iiti<iii  r  In  t»p|iT  ti»  tarr}*  on  tho  f«»rmrr.  i»h'  b 
^i\i-<«  ii  i-<i  ••ni{H'ii>i«>  fur  till'  i|:ifiji-r  \»*  ulmli  th«*  ]>:irty  lia<*  U*«*ri  «-3i|ii»«i  •].  ■!  .« 
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Chaf.8.]  private  wrongs.  128 

The  means  of  removing  the  actual  injury  of  false  imprisonment  are  fourfold. 
1.  By  writ  of  mainprize.  2.  By  writ  de  odio  et  atia}'^  3.  By  writ  de  homine  reple- 
giando.    4.  By  writ  of  habeas  corpus, 

1.  The  writ  of  mainprize^  manucaptio,  is  a  writ  directed  to  the  sheriif,  (either 
generally,  when  any  man  is  imprisoned  for  a  bailable  offence  and  bail  has  been 
refused ;  or  specially,  when  the  offence  or  cause  of  commitment  is  not  properly 
bailable  below,)  commanding  him  to  take  sureties  for  the  prisoner's  appearance, 
nsually  called  maxnpemorSy  and  to  set  him  at  large.(^)  Mainpernors  differ  from 
bail,  in  that  a  man's  bail  may  imprison  or  surrender  him  up  before  the  stipulated 
day  of  appearance ;  mainpernors  can  do  neither,  but  are  oarely  sureties  for  his 
appearance  at  the  day :  bail  are  only  sureties  that  the  party  be  answerable  for 
the  special  matter  for  which  they  stipulate ;  mainpernors  are  bound  to  produce 
him  to  answer  all  charges  whatsoever.(A) 

2.  The  writ  de  odio  et  atia  was  antiently  used  to  be  directed  to  the  sheriff, 
commanding  him  to  inquire  whether  a  prisoner  charged  with  murder  was  com- 
mitted upon  just  cause  of  suspicion,  or  merely  propter  odium  et  atiam^  for  hatred 
and  ill  will ;  and  if  upon  the  inquisition  due  cause  of  suspicion  did  not  appear, 
then  there  issued  another  writ  for  the  sheriff  to  admit  him  to  bail.  This  writ, 
according  to  Bracton,(i)  ought  not  to  be  denied  to  any  man,  it  being  expressly 
ordered  to  be  made  out  gratis^  without  any  denial,  by  magna  carta,  c.  26,  and 
statute  Westm.  2, 13  Edw.  I.  c.  29.  But  the  statute  *of  Gloucester,  6  Edw.  p  ^ ^og 
I.  c.  9,  restrained  it  in  the  case  of  killing  by  misadventure  or  self-defence,  ^ 
and  the  statute  28  Edw.  III.  c.  9  abolished  it  in  all  cases  whatsoever :  but  as  the 
statute  42  Edw.  III.  c.  1  repealed  all  statutes  then  in  being,  contrary  to  the  great 
charter.  Sir  Edward  Coke  is  of  opinion(A)  that  the  writ  de  odio  et  atia  was  thereby 
revived. 

3.  The  writ  de  homine  replegiando(V)  lies  to  replevy  a  man  out  of  prison,  or  out 
of  the  custody  of  any  private  person,  (in  the  same  manner  that  chattels  taken 
in  distress  may  be  replevied,  of  which  in  the  next  chapter,)  upon  giving  security 
to  the  sheriff  that  the  man  shall  be  forthcoming  to  answer  any  charge  a^inst 
him.  And  if  the  person  be  conveyed  out  of  the  sheriffs  jurisdiction,  the  sheriff 
may  return  that  he  is  eloigned,  dongatus;  upon  which  a  process  issues  (called  a 
capias  in  withernam)  to  imprison  the  defendant  himself,  without  bail  or  main- 
prize,(m)  till  he  produces  the  party.  But  this  writ  is  guarded  with  so  many 
ezceptions,(n)  that  it  is  not  an  effectual  remedy  in  numerous  instances,  especially 
where  the  crown  is  concerned.  The  incapacity  therefore  of  these  three  remedies 
to  give  complete  relief  in  every  case  hath  almost  entirely  antiquated  them,  and 
haul  caused  a  general  recourse  to  be  had,  in  behalf  of  persons  aggrieved  by 
illegal  imprisonment,  to 

4.  The  writ  of  habeas  corpus,  the  most  celebrated  writ  in  the  English  law.  Of 
this  there  are  various  kinds  made  use  of  by  the  courts  at  Westminster,  for 
removing  prisoners  from  one  court  into  another  for  the  more  easy  administra- 
tion of  justice.  Such  is  the  habeas  corpus  ad  respondendum,  when  a  man  hath  a 
cause  of  action  against  one  who  is  confined  by  the  process  of  some  inferior  court; 
in  order  to  remove  the  prisoner,  and  charge  him  with  this  new  action  in  the 
court  above.(o)  Such  is  that  ad  satisfaciendum,  when  a  prisoner  hath  r^ioA 
^had  judgment  against  him  in  an  action,  and  the  plaintiff  is  desirous  to  ■- 
bring  him  up  to  some  superior  court  to  charge  him  with  process  of  execution.(p) 
Such  also  are  those  ad  prosequendum,  testificandum,  d€liberandin)i,&Q.',  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute  or  bear  testi- 
mony in  any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the  fact  was 

^)  ¥.  N.  B.  260.    1  HaL  P.  C.  141.    Coke  on  Bail  and         (•)  Nisi  caphu  *tt  per  fpfriaU  pnrerptttm  nostruwij  vd 

Mafair.  ch.  10.  eapUalit  jwUtiarii  nostri,  vrl  pro  uunU  Aomtnit,  wl  pro 

(*;  Coke  oo  Bail  and  Mainp.  ch.  3.    4  Inst.  107.  foretta  noitray  vel  pro  aliifuo  alio  relto,  quart  $ect$ndmm 

(<)  L.  3.  tr.  2,  c  8.  ooniUftuJinrm  Angliie  non  sit  rrpUgiabHis.    RtgiUr.  77. 

r»)  3  iMt.  43,  56,  S15.  (•)  2  Mod.  198. 

(t)  r.  N.  B.  6<L  {P)  2  Lilly  Pnic.  Reg.  4. 
(•)  Bajrm.  474. 

"  Of  the  two  first-mentioned  writs  nothing  is  now  known  in  practice,  their  use  and 
spplication  being  entirely  superseded  by  summary  resort  to  magistrates,  or,  upon  their 
refosal,  to  a  judge  of  the  court,  as  the  case  may  require. — CniTrr. 
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pearance  in  the  court  of  king's  bench,(<2r)  which  *occa8ioned  the  common  rwiQo 
pleas  for  some  time  to  discountenance  such  applications.  But  since  ^ 
the  mention  of  the  kind's  bench  and  common  pleas,  as  co-ordinate  in  this  juris- 
diction, by  statute  16  (Jar.  I.  c.  10,  it  hath  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entitled  to  the  benefit  of  the  common-law  writ,  in  either  of 
those  courts,  at  his  option.(a)  It  hath  also  been  said,  and  by  very  respectable 
aathorities,(6^  that  tho  like  habeas  corpus  may  issue  out  of  the  court  of  chancery 
in  vacation;  out  upon  ^he  famous  application  to  lord  Nottingham  by  Jenks,  not- 
withstanding the  most  diligent  searches,  no  precedent  could  be  found  where  the 
chancellor  had  issued  such  a  writ  in  vacation  ;(c)  and  therefore  his  lordship  re- 
fbsed  it.* 

(•)  Carter,  221.    2  Jon.  13.  (»)  4  Tn^t.  182.    2  Hal.  P.  C.  147. 

(«)  2  Siud.  1»K.    Wood's  Cmae,  C.  B.  UUI.  11  Geo.  TIT.  («)  Lord  Nott.  MS8.  Kep.  July,  1676. 

•  It  was  determined,  after  a  very  elaborate  investigation  of  all  the  authorities  by  lord 
Eldon  in  Crowley's  case,  that  the  lord  chancellor  can  issue  the  writ  of  habeas  corpus  at 
common  law  in  vacation,  overruling  the  decision  in  Jenks's  case.    8ee  2  Swanst.  1. 

By  two  modern  statutes,  the  43  G-eo.  III.  c.  140  and  44  Geo.  III.  c.  102,  the  habeas 
corpus  €ui  testificandum  has  been  rendered  more  efficient.  By  the  first,  a  judge  may  award 
the  writ  for  the  purpose  of  bringing  any  prisoner  from  any  gf^oi  in  England  or  Ireland 
•0  a  witness,  before  any  court-martial,  commisnioners  of  bankrupt  or  for  auditing  publio 
accounts,  or  other  commissioners,  under  any  commission  or  warrant  from  his  majesty: 
(the  statute  has  the  same  application  to  the  habeas  corpus  ad  deliberandum.)  By  the 
other  statute,  a  similar  power  is  given  for  bringing  up  any  prisoner  as  a  witness  before 
any  of  the  courts,  or  any  justice  of  oyer  and  terminer,  or  gaol-delivery,  or  sitting  at  nisi 
|Hniis,  in  England  or  Ireland. 

The  benefit  of  the  writ  of  habeas  corpus,  which  was  limited  by  the  former  acts  to  cases 
<rf  commitment  or  detainer  for  criminal,  or  supposed  criminal,  matter,  has  been  still 
ftirther  extended  by  the  59  Geo.  III.  c.  100,  which  enacts  that  any  one  of  the  judges 
may  issue  a  writ  of  habeas  corpus  in  vacation,  returnable  immediately,  before  himself  or 
any  other  judge  of  the  same  court,  in  cases  other  than  for  criminal  matter  or  for  debt ; 
and  the  non-ooservance  of  such  writ  is  to  be  deeme(i  a  contempt  of  court.  But  if  the 
writ  be  awarded  so  late  in  the  vacation  that  the  return  cannot  be  conveniently  made 
before  terra,  then  it  is  to  be  made  returnable  in  court  at  a  day  certain.  And  if  the  writ 
be  awarded  late  in  term,  it  may  be  marie  returnable  in  vacation  in  like  manner.  The  act 
applies  to  Ireland  as  well  as  England,  and  the  writ  may  run  into  counties  palatine,  cinque 
ports,  and  privileged  places,  &c.,  Berwick-upon-Tweed,  and  the  isles  of  Guernsey,  Jersey, 
or  Man. 

The  writ  of  habeas  corpus  is  the  privilege  of  the  British  subject  only,  and  therefore 
cannot  be  obtained  by  an  alien  enemy  or  a  prisoner  of  war.  See  the  case  of  the  three 
Spanish  sailors,  2  Blk.  1324.  2  Burr.  765.  Tlie  relief  in  such  cases  is  by  application  to 
the  secretary  at  war.  On  a  commitment  by  either  house  of  parliament  for  contempt  or 
breach  of  privilege,  the  courts  at  Westminster  cannot  discharge  on  a  habeas  corpus, 
although,  on  the  return  of  the  writ,  such  commitment  should  appear  illegal ;  for  they 
have  no  power  to  control  the  privileges  of  parliament.    2  Hawk.  c.  15.  s.  73.     8  T.  R.  314. 

The  writ  of  habeas  corpus,  whether  at  common  law  or  under  31  Car.  II.  c.  2,  does  not 
issue,  as  a  matter  of  course,  upon  application  in  the  first  instance,  but  must  be  grounded 
CD  an  affidavit,  upon  which  the  court  are  to  exercise  their  discretion  whether  the  writ 
shall  i«sue  or  not.  3  B.  &  A.  420.  2  Chitty  R.  207.  A  habeas  corpus  cum  causa  does  not 
lie  to  remove  proceedings  from  an  inferior  jurisdiction  into  the  court  of  King's  Bench, 
unless  it  appears  that  the  defendant  is  actually  or  virtually  in  the  custody  of  the  court 
below.  1  B.  &  C.  513.  2  Dowl.  &  R.  722.  The  court  of  King's  Bench  will  grant  a  habeas 
corpus  to  the  warden  of  the  Fleet,  to  take  a  prisoner  confined  there  for  debt  before  a 
magistrate,  to  be  examined  from  day  to  day  respecting  a  charge  of  felony  or  misdemeanour. 
5  B.  «fe  A.  730.  The  court  of  exchequer  will  not  grant  a  habeas  corpus  to  enable  the 
defendant  in  an  information,  who  is  confined  in  a  county  gaol  for  a  libel  under  the  sen- 
tence of  another  court,  to  attend  at  Westminster  to  conduct  his  defence  in  person  :  the 
application  should  be  made  to  tlie  court  by  whom  the  defendant  was  sentenced.  0  Price, 
147.  Nor  will  the  court  of  King's  Bench  grant  a  writ  of  habeas  corpus  to  bring  up  a 
defendant  under  sentence  of  imprisonment  for  a  misdemeanour,  to  enable  liim  to  show 
cause  in  person  against  a  rule  for  a  criminal  information.  3  B.  &  A.  ()70.  n.  Where 
there  are  articles  of  separation  between  tlie  husband  and  wife,  if  the  husband  afterwards 
confine  her,  she  may  have  a  habea.«»  corpus  and  be  set  at  liberty.  13  Rist,  173,  n.  A  ha- 
beas corpus  will  be  granted  in  the  first  instance,  to  bring  up  an  infant  who  had  absconded 
from  his  father  and  was  detained  by  a  third  person  without  his  consent.  4  Moore.  3G0. 
The  court  will  not  grant  a  habcjis  corpus  to  bring  up  the  body  of  a  feme-covert  on  on 
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cau8e,(A)  and  therefore  hath  a  right  to  be  delivered,  the  writ  of  habeas  carpus  is 
then  a  writ  of  right,  which  **  may  not  be  denied,  but  ought  to  be  granted  to 
every  man  that  is  committed  or  detained  in  prison,  or  otherwise  restrained, 
though  it  be  by  the  command  of  the  king,  the  privy  council,  or  any  other."(i) 

In  a  former  part  of  these  commentaries(A')  we  expatiated  at  large  on  the 
personal  liberty  of  the  subject.  This  was  shown  to  be  a  natural  inherent  right, 
which  conld  not  be  surrendered  or  forfeited  unless  by  the  commission  of  some 
great  and  atrocious  crime,  and  which  ought  not  to  be  abridged  in  any  case 
without  the  special  permission  of  law.  A  doctrine  coeval  with  the  first  rudi- 
ments of  the  English  constitution,  and  handed  down  to  us  from  our  Saxon 
ancestors,  notwithstanding  all  their  struggles  with  the  Danes  and  the  violence 
of  the  Norman  conquest ;  asserted  afterwards  and  confirmed  bv  the  Conqueror 
himself  and  his  descendants ;  and  though  sometimes  a  little  impaired  by  the 
ferocity  of  the  times,  and  the  occasional  despotism  of  iealous  or  usurping 
princes,  yet  established  on  the  firmest  basis  by  the  provisions  of  magna  carta, 
Mnd  a  long  succession  of  statutes  enacted  under  Edward  III.  To  assert  an 
absolute  exemption  from  imprisonment  in  all  cases  is  inconsistent  with  every 
idea  of  law  and  political  society ;  and  in  the  end  would  destroy  all  civil  liberty 
by  rendering  its  protection  impossible :  but  the  glory  of  the  English  law  con- 
sists in  clearly  defining  the  times,  the  causes,  and  the  extent,  when,  wherefoi>3, 
and  to  what  degree,  the  ^imprisonment  of  the  subject  may  be  lawful.  r«iQ4 
This  it  is  which  induces  the  absolute  necessity  of  expressing  upon  every  *- 
commitment  the  reason  for  which  it  is  made :  that  the  court  upon  a  hnheas 
corpus  may  examine  into  its  validity,  and,  according  to  the  circumstances  of  the 
case,  may  discharge,  admit  to  bail,  or  remand  the  prisoner." 

And  yet,  early  in  the  reign  of  Charles  L,  the  court  of  king's  bench,  relying 
on  some  arbitrary  precedents,  (and  those  perhaps  misunderstood,)  deter- 
mined(0  that  they  could  not  upon  a  habeas  corpus  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned,  in  case  he  was  com- 
mitted by  the  special  command  of  the  king,  or  by  the  lords  of  the  privy 
ooancil.  This  drew  on  a  parliamentary  inquiry,  and  produced  the  petition 
€f  righty  3  Car.  I.  which  recites  this  illegal  judgment,  and  enacts  that  no  free- 
man hereafter  shall  be  so  imprisoned  or  detained.  But  when,  in  the  following 
year,  Mr.  Selden  and  others  were  committed  by  the  lords  of  the  council,  in 
pursuance  of  his  majesty's  special  command,  under  a  general  charge  of 
'^  notable  contempts  and  stirring  up  sedition  against  the  king  and  government," 
the  judges  delayed  for  two  terms  (including  also  the  long  vacation)  to  deliver 
an  opinion  how  far  such  a  charge  was  bailable.  And  when  at  length  they 
agreed  that  it  was,  they,  however,  annexed  a  condition  of  finding  sureties  for 
the  good  behaviour,  which  still  protracted  their  imprisonment,  the  chief  justice. 
Sir  Nicholas  Hyde,  at  the  same  time  declaring(m)  that  <*  if  they  were  again 

(A)  2  Tost.  615.  (»)  Book  L  ch.  1. 

(<;  Cum.  Jour.  1  Apr.  1628.  (0  State  Tr.  tU.  136.  (•)  IMd.  240. 

°  It  has  been  decided  by  the  Supreme  Court  of  the  United  States  that  that  tribunal 
has  authority  to  issue  a  habeas  corpus  where  a  person  is  imprisoned  under  the  warrant 
or  order  of  any  other  court.  It  is  in  the  nature  of  a  writ  of  error  to  examine  the  legality 
of  the  commitment.  As  it  is  the  exercise  of  the  appellate  power  of  the  court  to  award 
the  writ,  it  is  within  its  jurisdiction  to  do  so.  It  is  revising  the  effect  of  the  process  of 
the  inferior  court  under  which  the  prisoner  is  detained,  and  is  not  the  exercise  of 
original  jurisdiction.  But  the  Supreme  Court  has  no  appellate  jurisdiction  in  criminal 
cases  confided  to  it  by  the  laws  of  the  United  States,  and  hence  will  not  grant  a  habeas 
corpus  where  a  party  has  been  committed  for  a  contempt  adjudged  by  a  court  of  compe- 
tent jurisdiction,  nor  inquire  into  the  sufficiency  of  the  cause  of  commitment.  Ex  parte 
Kearney,  7  Wheat,  38.  Ex  parte  Tobias  Watkins,  3  Peters,  193.  S.  C.  7  Peters,  56«. 
But  neither  the  Supreme  Court  nor  any  other  court  of  the  United  States,  nor  judge 
thereof,  can  issue  a  habeas  corpus  to  bring  up  a  prisoner  who  is  in  custody  under  a  sen- 
tence or  execution  of  a  State  court  for  any  other  purpose  than  to  be  usea  as  a  witness. 
JSr  parte  Dorr,  3  Howard,  103.  The  court  on  a  habeas  corpus  cannot  look  behind  the 
sentence  where  the  court  had  jurbdiction.  Johnson  vs.  The  United  States,  3  McLean, 
89.— Shaxswood. 
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ftbled  to  hold  his  office.  5.  That  no  person  once  delivered  by  habeas  corpus 
shall  be  recommitted  for  the  same  offence,  on  penalty  of  500^.  6.  That  every 
person  committed  for  treason  or  felony  shall,  if  he  requires  it  the  first  week  of 
the  next  term,  or  the  first  day  of  the  next  session  of  *oyer  and  ter-  r*iq- 
miner,  be  indicted  in  that  term  or  session,  or  else  admitted  to  bail :  *-  * 
unless  the  king's  witnesses  cannot  be  produced  at  that  time  :  and  if  acquitted, 
or  if  not  indicted  and  tried  in  the  second  term  or  session,  he  shall  be  dis- 
charged fi'om  his  imprisonment  for  such  imputed  offence :  but  that  no  person, 
mfler  the  assizes  shall  be  open  for  the  county  in  which  he  is  detained,  shall  be 
removed  by  habeas  corpus,  till  after  the  assizes  are  ended,  but  shall  be  left  to  the 
justice  of  the  judges  of  assize.  7.  That  any  such  prisoner  may  move  for  and 
obtain  his  habeas  corpus  as  well  out  of  the  chancery  or  exchequer  as  out  of  the 
king's  bench  or  common  pleas;  and  the  lord  chancellor  or  judges  denying  the 
Mune,  on  sight  of  the  warrant  or  oath  that  the  same  is  refused,  forfeit  severally 
to  the  party  grieved  the  sum  of  500/.  8.  That  this  writ  of  habeas  corpus  shall 
run  into  the  counties  palatine,  cinque  ports,  and  other  privileged  places,  and 
Ihe  islands  of  Jersey  and  Guernsey.  9.  That  no  inhabitant  of  England  (except 
persons  contracting,  or  convicts  praying,  to  be  transported,  or  having  committed 
some  capital  offence  in  the  place  to  which  they  are  sent)  shall  be  sent  prisoner 
V>  Scotland,  Ireland,  Jersey,  Guernsey,  or  any  places  beyond  the  seas,  within  or 
without  the  king's  dominions,  on  pain  that  the  party  committing,  his  advisers, 
aiders,  and  assistants,  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than 
500/.,  to  be  recovered  with  treble  costs ;  shall  be  disabled  to  bear  any  office  of 
trust  or  profit;  shall  incur  the  penalties  of  j^rtipmtinire;  and  shall  be  incapable 
of  the  king's  pardon. 

This  is  the  substance  of  that  great  and  im])ortant  statute :  which  extends  (we 
may  observe)  only  to  the  case  of  commitments  for  such  criminal  charge,  as  can 
produce  no  inconvenience  to  public  justice  by  a  temporary  enlargement  of  the 
prisoner :  all  other  cases  of  unjust  imprisonment  being  left  to  the  habeas  corpus 
at  common  law.  But  even  upon  writs  at  the  common  law  it  is  now  expected 
by  the  court,  agreeable  to  antient  precedents(r)  and  the  spirit  of  the  act  of  par- 
liament, that  the  writ  should  be  immediately  obeyed,  without  waiting  for  any 
^alias  or  pluries;  otherwise  an  attachment  will  issue.  By  which  admirable  r^c-ioo 
regulations,  judicial  as  well  as  parliamentary,  the  remedy  is  now  com-  ^ 
plete  for  removing  the  injury  of  unjust  and  illegal  confinement.  A  remedy  the 
more  necessary,  because  the  oppression  does  not  always  arise  from  the  ill 
nature,  but  sometimes  from  the  mere  inattention,  of  government.  For  it  fre- 
quently happens  in  foreign  countries  (and  has  happened  in  England  during  tem- 
porary sn8pensions(8)  of  the  statute)  that  persons  apprehended  upon  suspicion 
Lave  suffered  a  long  imprisonment,  merely  because  they  were  forgotten." 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment,  is  by  an  action 

{^)  4  Burr.  K&6.  (•)  See  book  L  page  IM. 

"  Besides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberating  the  subject  from  illegal 
confinement  in  a  public  prison,  it  also  extends  its  influence  to  remove  every  unjust 
restraint  of  personal  freedom  in  private  life,  though  imposed  by  a  husband  or  a  father; 
bat  when  women  or  infants  are  brought  before  the  court  by  a  habeas  corpus^  the  court 
will  only  set  them  free  from  an  unmerited  or  unreasonable  confinement,  and  will  not 
determine  the  v<alidity  of  a  marriage,  or  the  right  to  the  guardianship,  but  will  leave 
ihem  at  liberty  to  choose  where  they  will  go;  and  if  there  be  any  reason  to  apprehend 
that  they  will  be  seized  in  returning  from  the  court,  they  will  be  sent  home  under  the 
protection  of  an  officer.  But  if  a  child  is  too  young  to  have  any  discretion  of  its  own, 
then  the  court  will  deliver  it  into  the  custody  of  its  parent  or  the  person  who  appears  to 
be  its  legal  guardian.  See  3  Burr.  14o4,  where  all  the  prior  Ciisos  are  considered  by  lord 
llanstield.  In  a  late  case  (Moore  and  Fitzgibbon)  the  court  refused  to  permit  an  inquiry 
whether  a  child  born  during  wedlock  was  the  offspring  of  the  former  or  the  latter,  but 
on  a  writ  of  habeas  corpus  directed  that  tJie  child,  an  infant  under  three  years  of  age, 
•hould  be  restored  to  the  former,  who  was  the  husband  of  the  child's  motlier.  M.  T. 
1825,  K.  B. 

If  an  equivocal  return  is  made  to  a  habeas  corpus,  the  court  will  immediately  grant  an 
attachment.    5  T.  R.  89.— Christian. 
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marriage. (6)  The  third  injury  is  that  of  heating  a  man's  wife,  or  otherwise  ill 
using  her;  for  which,  if  it  be  a  common  assault,  battery,  or  imprisonment,  the 
law  gives  the  usual  remedy  to  recover  damages,  by  action  of  trespass  vi  et  armis, 
which  must  be  brought  in  the  names  of  the  husband  and  wife  jointly ;  but  if  the 
beating  or  other  mal-treatment  be  very  enormous,  so  that  thereby  the  husband 
18  deprived  for  any  time  of  the  company  and  assistance  of  his  wife,  the  law  then 
gives  him  a  separate  remedy  by  an  action  of  trespass,  in  nature  of  an  action  upon 
the  case,  for  this  ill  usage,  per  quod  consortium  amisit;  in  which  he  shall  recover 
a  satisfaction  in  damages.(c) 

II.  Injuries  that  may  be  offered  to  a  person  considered  in  the  relation  of  a 
parent^*  were  likewise  of  two  kinds:  1.  Abduction,  or  taking  his  children  away; 
and,  2.  Marrying  his  sou  and  heir  without  the  father's  consent,  whereby  during 
the  continuance  of  the  military  tenures  he  lost  the  value  of  his  marriage.  But 
this  last  injury  is  now  ceased,  together  with  the  right  upon  which  it  wa«  grounded; 
for,  the  father  being  no  longer  entitled  to  the  value  of  the  marriage,  the  marry- 
ing his  heir  does  him  no  sort  of  injury  for  which  a  civil  action  will  lie.  As  to 
the  other,  of  abduction,  or  taking  away  the  children  from  the  father,  that  is  also 
a  matter  of  doubt  whether  it  be  a  civil  injury  or  no;  for,  before  the  abolition  of 
the  tenure  in  chivalry,  it  was  equally  a  doubt  whether  an  action  would  lie  for 
taking  and  carrying  away  *any  other  child  besides  the  heir;  some  hold-  r^-ii-i 
ing  that  it  would  not,  upon  the  supposition  that  the  only  ground  or  ^ 
cause  of  action  was  losing  the  value  of  the  heir's  marriage;  and  others  holding 
that  an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  parent 
hath  an  interest  in  them  all,  to  provide  for  their  education.(rf)  If,  therefore, 
before  the  abolition  of  these  tenures,  it  was  an  injury  to  the  father  to  take  awav 
the  rest  of  his  children,  as  well  as  his  heir,  (as  I  am  inclined  to  think  it  was,)  it 
still  remains  an  injury,  and  is  remediable  by  writ  of  ravishment  or  action  of  tres- 

(*)  Burr.  2067.  (•)  Cro.  Jac  601,  638.  (*)  Cro.  EUx.  770. 

*  See  in  general,  Bac.  Abr.  Master  k  Servant,  0.  Selw.  N.  P.  Master  k  Servant.  It  has 
been  disputed,  but  the  better  opinion  is,  that  the  father  has  an  interest  in  his  legitimate 
child,  sufficient  to  enable  him  to  support  an  action  in  that  character,  for  taking  the  child 
away,  he  being  entitled  to  the  custody  of  it.  Cro.  Eliz.  770.  23  Vin.  451.  2  P.  Wma.  1 16. 
3  Co.  38.  5  East,  221.  No  modern  instance,  however,  of  such  action  can  be  adduced; 
and  it  is  now  usual  for  the  father  to  bring  his  action  for  any  injury  done  to  hb  child,  as 
for  debauching  her,  or  beating  him  or  her,  in  the  character  of  master,  per  mwd  servitium 
amisit,  in  which  case  some  evidence  must  be  adduced  of  service.     5  T.  R.  360,  361. 

In  an  action  for  debauching  plaintiff's  daughter,  as  his  servant,  it  is  necessary  to  prove 
her  residence  with  him ;  and  some  acts  of  service,  though  the  most  trifling,  are  suflicient. 
See  2  T.  R.  167.  2  N.  R.  476.  6  East,  387.  It  is  unnecessary  to  prove  any  contract  of 
service.  Peake's  R.  253.  But  if  the  seduction  take  place  while  she  is  residing  elsewhere, 
and  she  in  consequence  return  to  her  father,  he  cannot  maintain  the  action,  (5  East,  45,) 
unless  she  be  absent  with  his  consent,  and  with  the  intention  of  returning,  although  she 
be  of  age,  (ib.  47,  n ;)  or  if  the  defendant  engaged  her  as  his  servant,  and  mduced  her  to 
live  in  his  house  as  such,  with  intent  to  seduce  her.  2  Starkie  Rep.  493.  If  she  live  in 
another  family,  the  person  with  whom  she  resides  may  maintain  the  action,  (11  East,  24. 
5  East,  45.  2  T.  R.  4 ;)  and  the  jury  are  not  limited  in  their  verdict  to  the  mere  loss  of 
service.  11  East,  24.  The  daughter  is  a  competent  witness,  (  2  Stra.  1064,)  and,  though 
not  essential,  the  omission  to  call  her  would  be  open  to  observation.  Holt's  R.  451.  Ex- 
penses actually  incurred  should  be  proved,  and  a  physician's  fee,  unless  actually  paid, 
cannot  be  recovered.  1  Starkie  R.  287.  The  state  and  situation  of  the  family  at  th«> 
time  should  be  proved  in  aggravation  of  damages,  (3  Esp.  R.  119;)  and,  if  so,  that  the 
defendant  professed  to  visit  the  family  and  was  received  as  the  suitor  of  the  daughter. 
5  Price,  641.  It  has  been  said  that  evidence  to  prove  that  defendant  prevailed  by  ii 
promise  of  marriage  is  inadmissible.  3  Camp.  519.  Peake  L.  E.  355.  See  5  Price,  641. 
And  no  evidence  of  the  daughter's  general  character  for  chastity  is  admisi^ible,  unless  it 
i^  impugned.  1  Camp.  460.  3  Camp.  519.  The  defendant  may,  in  mitigation  of  da- 
mages, sulduce  any  evidence  of  the  improper,  negligent,  and  imprudent  conduct  of  the 
plaintiff  himself;  as  where  he  knew  that  defendant  was  a  married  man,  and  allowed  his 
visits  in  the  probability  of  a  divorce,  lord  Kenyon  held  the  action  could  not  be  main- 
tained. Peake  R.  240.  And  evidence  may  be  given,  on  an  inquisition  of  damages  in  an 
action  for  seduction,  that  the  defendant  visited  at  the  plaintiff's  house  for  the  purpose 
of  paying  his  addresses  to  the  daughter,  with  an  intention  of  marriage.    6  Price,  641.— 

Chitty. 
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ptt*.*  n  ft  ttrmiA,  lir  /:*»•..  »••/  /;.'   i.  r*;'  •  r*t  ti^'  tu-  f  t ;  r^i   in  lln»  ■:ifiit»  mann«-r  a-  ;h« 
Iiu»l':iii<l  iii:iv  h:i\r  i(  ••it  :ii-r<iiiir  at    thf  al»<l«i<-ti>iii  'if    h  «  wile 

III  Ui  ii  •■miliar  ii.it iin*  l<i  ()i>-  l.f*t  i<*  lli<*  ri-t:it:i>ii  ••!  t/u,ifiuiH  ari<l  tr  "  ; .  3;««i 
till*  llkr  ui  ((••li«  u,uf'tff^  ihu'itU't'^,  :i-  iiff  ^iviii  !••  latliiTo,  tin*  ^lianliaii  a.«>  i  m 
fi»r  rt'i'iMTV  lit  ihiinau'****.  ^vhi-n  In**  \%:tnl  i^  xliiH'ti  nr  ntvi*lii  •!  :ihuv  ir*'ni  t.:ri.  f 
Ami  iIhmijIi  ^^uanliaiioiiiii  m  i|.i\a!r\  in  i\**\\  (••!a!l\  al'tili^lu  il.  wlii«  L  »a>  ::.« 
only  iN'hrtit  lal  kiii<i  ••!  L'tiarihaif^liip  (<»  tin'  :;ii:ir«li.iii.  _\i*t  th«*  ^uanJiuii  ifi  ^'  a^ 
WiiM  alu  av  ••■  7  i  uihI  ii  «*till  i-rttitlt-<t  t«<  an  at  ti«iti  *i\  in  K/.rfif  n/.  ii  \%\%  wani  ^r  \  i  .: 
In*  lakrii  thiiii  liiiii  .  hut  t  III  11  lit- iiiii-t  atitiiitii  !••  Iii*«  |iu|iil  lur  (In- ilaiii^;;*  •  »  mH 
hi*  Ml  n*t-iivrn«  I  A  •  .\ii<l.  a**  a  ;;Maril;aii  in  i^*^\\.i^*  ua^  aU«i  i-tilillrd  al  •-  i  .*.  r. 
biw  tti  II  writ  III  fi'fhf  "f  U'ir'i.'h  *  W'tt^'lui  ttrttt  *t  Aifrri/'*,  m  imii  r  tn  n'f«-\ir  :..r 

puf«rtt*tw«itiii  aiit|  ritittMK  i.t  till*  ihtaiit.i  * '  M»  I  a|')ir«-L«-iiiJ  tliat  In*  i<*  fktill  tn: ;  tu 

■uo  tiiit  tlii*«  aiiti«(iiati  tl  t\\i\\\  Itiii  a  iiiurr  ^|<t  i  'Iv  ainj  Miiiiinur\  iiu  tht-t  or  rv^ 
Un*t*i«iii:^r  i&ll  ( iiiii|ilaiiit!«  ri-lativi*  (n  \%aril*«  aiitl  ;;iiaitii.iiii  liath  i*t  latt*  oiita;r.i«}  \  \ 
•n  tt|»|iiit  ulHiii  til  till'  I'liiirt  n|  I'liaiii-t'ry  ;  ulthii  i-*  tlit*  fiU|in*iiir  ^uanltuii  ab>J 
hmn  ttif  -ii|iiTiiitfiiti4'iit  jiiriftlit  tit>ii.  Ill  all  tin*  iiilahln  in  tin-  Uin^ltim  Ai><l  :  i« 
9X|irvr>^ly  |»n»vitUil  l>\  r»tatiit«'  \'l  4'ar.  II  r.  J4  tiial  ti'»ttani«*ntury  ifuanlian*  r.jt 
•14**1     >"iA*iit^*'>  "11  ai-thin  lit  ruvt^liini'Ut  or  t rri|iaHi«.  inr  r^-K-stwry  mI  *af>>  «  f 

'•l     thfir  wupI",  antl  alfMi  l«>r  tiaiiia^i*?*  t4>  U*  a|i|>licil   In  the  u*k>  aii«i  l«iftbt 
of  the  infant^  •  k  ) 

IV  Tt>  till*  n-latjtin  iH-iwcfn  ma^frr  und  .^'-rvtint,  ami  tin*  rii^hta  anniift^ 
t}it*r«'t'nitii,  tlit'n*  an*  tui»  •i|HM-ir'4  «if  injurifn  iii«  iilont.  Tlio  (in<»  ia,  rviaiinof 
•  itinn'h  liin*ii  ^TVant  In'tori*  In**  tiiiii*  i»  vxptriHl ;  t ho  other  iw,  bi*atifiK  «>r  loo* 
filling  him  in  itiith  a  niannt-r  that  ho  in  mil  ahii*  tn  |H»rt4inii  bi»  wurk  A* 
to  tho  tin»t.  till*  n-tainiii;;  aiifilhrt'  jM-nMinV  mT^ant  liuriiii;  thr  time  hrli— ai^iwd 
to  M*rvf  hin  jm-fM-iii  nia<*tfr ;  tlu-t.  a^  it  in  an  un^vntlriiuiiiiiki}.  no  it  i*  aiw  aa 
illo^ai.  at't  r*or  fV«T\  iiia^tvr  ha**  hy  hin  mntmrl  |iiiri-haMiHi  li»r  a  valoalilr  c«i^ 
ai«it-rat it'll  tht*  m-r^  i«r'*t  lu'*  •Itiim-^tit  »  tt>r  a  liiiiitml  tiini* :  th«-  in%'«*i^liti^or  hinn^c 
bia  M-rvant,  whnh  inilint— a  hnat  h  nt  thLn  i-i*ntni«-t.  in  thvrt'ton?  an  iiijur^  iu 
thf  niii>i«*r;  ami  Inr  thai  injiir\  tin*  law  hai«  ^ivm  biiu  a  rvnuniy  by  a  »|ir«tal 
action  I'll  th«*  rail* ,  aii«l  li«'  iiia\  aUn  haw  an  artit»n  n^jaiimt  thi*  iK«rraDt  U»r  xkm 
noil  |M'rti>rinanrr  nt'  hi-  a^rtt-nit  nt  ■/;  Hut,  it  tlu*  iirw  niai*t«T  wan  im>I  a|i|»n«c«i 
of  th«*  ti*riiii-r  (iinlrart.  nti  ai  tii'ii  Ih-**  a^aiiiht  him,  in  •  uiih'Mi  lit*  r%*fuiM-»  t«»  r^-»iurt 
tbr  MTvant.  ii|hiii  ih  nian*!  Tin*  tifhiT  |MMiit  tit  injury  ii»  that  of  lii*atinK.  i«*- 
finiii:;.  i>r  iliiahlin^  a  luaii^  MT\ant.  \%hii-h  ih-iii'mU  u|Hin  the-  ikamc  print i|>ic  m 
tlu*  la*«t  .  \i/.  ,  till'  |irti|Kii\  whirli  tin*  niaf*tfr  ha**  hy  hih  L-oiitnKt  att|uirv^  ii«  t^ 
lalNiur  t«t'  till*  tHTxanl.  In  lhi'<  «  a*M*,  In'Milrn  thr  rriiu*<l\  of  an  action  u|  t%llrrT 
or  iin|iri-*i»niiirnl.  hIihIi  tht-  M'r\ani  hiniM*!!  a<*  an  indivitliaal  niay  bare  aica.iMt 
till'  a^'icrv^^iir,  tin*  niafitiT  aUi>.  a**  a  n*t-Miii|N>n«4*  twr  htM  intmotliati*  i(«a,  may  ma*^ 
tain  an  at-ti«in  o|  tn-jianf*  ii  if  tirn**.*;  in  whith  ht*  miiKt  allf^r  anti  itn^vr  tW 
•iNfial  lianiat^*  hr  ha*  fu**tainrti  h\  thr  U*atin^  iif  hit*  m*r\'ant. ^f  ^iiod  arTT«f««A 
ami«if;.  n<  atitl  thru  tin'  jiir\  uill  niakt*  him  a  |tni|N>rti«inahltf  |»«*caniarj  i«ti^ 
fiM-tiuii  *     A  similar  {iraititf   to  Hhiih  wv   tinil  aN»  t<i  have  obtainrJ  int"**^ 

••IS  I.  «>  •  :  r  uiM  ii^ 

/  t  s  h  \.j  •  I   N  Ii  1  : 

«    II-*!  •   11*1     »i»b  M 

•  11  !•   ti  r  ^  a  1.9  •  /t.t|i  lU    iw  i>^  aa^ 

•  I  \  ii  ■  /• 

**  K%i*n  in  ta«i«*ti|  lii-lMii.  titiij.  !•«  it:ii;*.  of  iiijiirin;;  at'liiM.  iho  falhrr  nuinot  wu^mjth- 
out  alit'iEintf  nifl  |  mt  tn:  tl.tit  Im-  -ii*;.iiiM*il  mni*v  lti-»  nl  »«T¥i«  •*.  cir  at  lAa»(  that  L«  via 
c«lil:i;tii  til  til' nr  I  x|  •  ii-<-  III  I  ti'l*  •»%•  iir  iif(  tti  iiiri'   li.«  •  Inltl.     .'i    IU*I.  4&.     6  Hi^t     Vl 
11  Ki»l.  '.  •       >.r  T    lL»\iii    '.  *•  ■       An-I    t   it  uUMMr  in  t^.^li'tut*  ihjil  ih^  rhilil  waa  of  •«»  fc 
trii'l*  r  \*-Ar«  a**  !«•  )■•-  iii<  .t|  il-i«  -i!'!:'!.!!^  un\  .i-o^l.itit  ••.  t)ii  ti   hf*  rabttcH  »tt»tA.b  ACf 

ai-l.tifi       Thf  riilt'«  .in  i  i-  n   i|>!<  •    n  -'ipfNirl  i>f   tl.i*  '{•*■  ;i  n«*  wi-rr  rlurML«lM|   la   tf  •  •«- 

«^*iii  I  1 f  ll.iil  1 1    ii    li.iipi'  r   •!•  •  .•■•  'I  Mtli  Ni'Vi  iiii«  r.  1**.  ■'•.  M.  T..  anil  m  wKm-^  -is 

|iUtii!  rl  tii-i  l.ir*il  in   tri  -|  .i--  ;   r  li'.i  n,;  .i  fL.i. ii  :!■•    lii;;liW4V  A|r4in«l  |^la&nufl  •  ««a 

aii*l  ••  riiint.  )•>   in*-.iii«  m  !.•  ri-i-l    I.*-  m  ««  ltir<iwii  ti  i^^n  .ifi'l  In*  f>kull  frarliir^^l 

*\  lit-  i'-r-l  t  r  :•■(  jii^l.t  •■  n  .t*  ■•:  i-i  .n.  n  '  lut  t  \f  ji  ! .  -ii  i  miM  nul  \im  tnMltlXmxnt^  tM  lii  9 
|«iriii.  iiia-rii>ii  )i  a*  tl.f  •!•-•  i  ir.iri'ii  ».i«  }•■  •ii'lf-i  n}  ort  tl.i*  Iima  of  ih^  >»Miow»  tnf  a  ft  ^ 
w)i«i  lri>iii  li.«  ii-n  li-r  \i-ir«.  l"-.i'.r  •■'.!*■  !«%••  \t-.ir-  ■■*  !.*•  .  m.\.*  ini"a|«al)tr  of  |vf4t>*rr  a^ 
any  «■  !•«•>  m-iv,*  «•,  mpl  tiirn  :<>ri-  *{.:•  \  .<  -1  j  ii'iU''iJi'.  .  i*i..t  It  i*aii  «'\iiifimi^  by  tMCKwil  — 
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the  Athenians ;  where  masters  were  entitled  to  an  action  against  such  as  beat  or 
ill  treated  their  servant8.(^o)'* 

♦We  may  observe  that  m  these  relative  injuries,  notice  is  only  taken  r*i4Q 
of  the  wrong  done  to  the  supei'ior  of  the  parties  related,  by  the  breach  *■ 
and  dissolution  of  either  the  relation  itself,  or  at  least  the  advantages  accruing 
therefrom ;  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded. 
One  reiison  for  which  may  be  this :  that  the  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  superior,  as  the  superior  is  held  to 
have  in  those  of  the  inferior;  and  therefore  tne  inferior  can  suffer  no  loss  or  in- 
jury. The  wife  cannot  recover  damages  for  beating  her  husband,  for  she  hath 
no  separate  interest  in  any  thing  during  her  coverture.  The  child  hath  no  pro- 
perty in  his  father  or  guardian ;  as  they  have  in  him,  for  the  sake  of  giving  him 
education  and  nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  ba 
slain,  have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature 
of  a  civil  satisfaction ;  which  is  called  an  appeal,^  and  which  will  be  considered 
in  the  next  book.  And  so  the  servant,  whose  master  is  disabled,  does  not 
thereby  lose  his  maintenance  or  wages.  He  had  no  property  in  his  master;  and 
if  he  receives  his  part  of  the  stipulated  contract,  ne  suffers  no  injury,  and  is 
therefore  entitled  to  no  action,  for  any  battery  or  imprisonment  which  such 
master  may  happen  to  endure.^ 

(•)  Pott  Antlq.  b.  I.  c.  2«. 

"  It  appears  to  be  a  remarkable  omission  in  the  law  of  England,  which  with  such  scm- 
pulous  solicitude  guards  the  rights  of  individuals  and  secures  the  morals  and  good  order 
of  the  community,  that  it  should  have  afforded  so  little  protection  to  female  chastity. 
It  is  true  that  it  has  defended  it  by  the  punishment  of  death,  from  force  and  violenoe^ 
but  has  left  it  exposed  to  perhaps  greater  danger  from  the  artifices  and  solicitations  of 
•eduction.  In  no  case  whatever,  unless  she  has  had  a  promise  of  marriage,  can  a  woman 
herself  obtain  any  reparation  for  the  ii\jury  she  has  sustained  from  the  seducer  of  her 
virtue.  And  even  where  her  weakness  and  credulity  have  been  imposed  upon  by  the 
f  most  solemn  promises  of  marriage,  unless  they  have  been  overheard  or  made  in  writing, 
■he  cannot  recover  any  compensation,  being  incapable  of  giving  evidence  in  her  own 
eause.  Nor  can  a  parent  maintain  any  action  in  the  temporal  courts  against  the  person 
who  has  done  this  wrong  to  his  family,  and  to  his  honour  and  happiness,  but  by  stating 
and  proving  that  from  the  consequences  of  the  seduction  his  daughter  is  less  able  to 
Assist  him  as  a  servant,  or  that  the  seducer,  in  the  pursuit  of  his  daughter,  was  a  tres- 
passer upon  his  premises.  Hence  no  action  can  be  maintained  for  the  seduction  of  a 
daughter,  which  is  not  attended  with  a  loss  of  service  or  an  ir\jury  to  property.  There- 
fore, in  that  action  for  seduction  which  is  in  most  general  use,  viz.,  a  per  quod  savUhtm 
mnidL,  the  father  must  prove  that  his  daughter,  when  seduced,  actually  assisted  in  some 
degree,  however  inconsiderable,  in  the  housewifery  of  his  family  ;  and  that  she  has  been 
rendered  less  serviceable  to  him  by  her  pregnancy ;  or  the  action  would  probably  be  sus- 
tained upon  the  evidence  of  a  consumption,  or  any  other  disorder,  contracted  bv  the 
daughter,  in  consequence  of  her  seduction,  or  of  her  shame  and  sorrow  for  the  violation 
of  her  honour.  It  is  immaterial  what  is  the  age  of  the  daughter:  but  it  is  necessary  thai 
at  the  time  of  the  seduction  she  should  be  living  in,  or  be  considered  part  of,  her  father'fe 
family,  4  Burr.  1878.  3  Wils.  18.  It  should  seem  that  this  action  may  be  brought  by  a 
grandfather,  brother,  uncle,  aunt,  or  any  relation  under  the  protection  of  whom,  in  loco 
parentis^  a  woman  resides,  especially  if  the  case  be  such  that  she  can  bring  no  action 
herself;  but  the  courts  would  not  permit  a  person  to  be  punished  twice  by  exemplary 
damages  for  the  same  injury.    2  T.  R.  4. 

Another  action  for  seduction  is  a  common  action  for  trespass,  which  may  be  brought 
when  the  seducer  has  illegally  entered  the  father's  house ;  in  which  action  the  debauch- 
in  <^  his  daughter  may  be  stated  and  proved  as  an  aggravation  of  the  trespass.  2  T.  R. 
U'l ».  Or  where  the  seducer  carriers  off  the  daughter  from  the  father's  house,  an  action 
might  be  brought  for  enticing  away  his  servant, — though  I  have  never  known  an  instance 
of  an  action  of  this  nature. 

In  the  two  last-mentioned  actions  the  seduction  may  be  proved,  though  it  may  not 
have  been  followed  by  the  consequences  of  pregnancy. 

These  are  the  only  actions  which  have  been  extended  by  the  modern  ingenuity  of  the 
courts  to  enable  an  unhappy  parent  to  recover  a  recompense,  under  certain  circum- 
stances, for  the  injury  he  has  sustained  by  the  seduction  of  his  daughter. — Christian. 

**  Now  abolishcKl,  by  statute  59  Geo.  III.  c.  40. — Chitty. 

"  The  wife  or  the  child,  if  the  husband  or  parent  were  slain,  had,  indeed,  until  lately, 
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riiArTi:i:  ix. 

^       Ulli  t  lr<«    (1,1-   ri_;li'-.  <•!   |it  |o4ih-«.  iltlitT  i  •  •li«i-li'n-<i    U-   lli<l:\  I'luai^.  I'T   A*    ' 
la(t  il    tiir.kili    iiIIk  I  .    ;il.*l   aif    al    |i|i«t-|it     I"   «-lili-r    U|mi||    tin*    iJtM  ii^«l*i|i  •»*    -.     i 

iiijuiLi^  :i«  attii  t  tilt-  1 1^1. to  «>l   |>i<>|mt(\ ,  lo^i-tliir  Hiili  the  ri'iiti-tlu-H  «!•:•       :   r 
ln\«  li.i-  u'i'»*  II  I**  >'  )''^=i  '1'  I'  •>!'  ^'*  tilt  111 

Aii'l  luTi"  aiTuiii  wi-  li.ii-i  iiii.'iu  i»iir  itiriiiiT  <livi*«iMii  </ ,  of  |in>|>i*rty  iiiV  ;• -. 
iMiii.il  aiiti  n.il.  /-•  ■-  i>>k'.  wi.nii  i<iii<>i-t*«  in  ;;immU,  iiihih-v.  uikI  all  ultii  r  i.»  •  .' 
cliattfU.  tiiMl  ttiiii^'*  tlii-ri-uiih»  iiii  I'ivui  ;  a  |iri<|HTt\  }^Ul^  h  tnuy  attt-nU  a  r  .  i.v  • 
|N-i*'«<i|i  uhtrr\ir  l.\'  ^tH"*.  aii'l  tr<'iu  tlifiiir  rt «  fixri*  it»  «l«iiii|iiiiiali'*ii  :  ai  .  *' «. 
|»n')H  i-(\ ,  u  }ii«  Il  t  ••ii«.<«i«  III  r*iii  li  tiiiii;;'^  an  an*  |N*rii«aiirht.  ti\«*il.  aiitl  iiuiD-'.  ^*  ■ 
n-t  l.iinl**.  tfiii-iiii  III-,  aifl  li«  II  «ii(.iiiii-iit*«  «•!'  all  kiii«l'*.  ulinh  art'  aiiiit-x«--l  *.  i;.c 
|M*rM*ii,  nor  « all  t'i-  iMi'\i-i  Iji'iii  llti-  I'laiA*  in  uliii  h  tltf\   hiili«i«t. 

•  It'  1         "1' ir-;.  (I.t-ii.  ui-  art-  i if<iiliT  tin*  injurirh  iltal  ina\  In*  nffi-n*!  !••  ::« 

^      ri;:lit*  "I   ^    /»  ;.  ,/   |.i-i>|irt\  ;  aii'l.  *•!    llir-*-,   lii>t   tlit*  n^'lil*  «»l    |- :•-  r.A. 
|in>)MTty  III  /    '«' ai.il  till  II  tl.*-**'  that  an*  in  urtf,fi  I'lily.  Ai 

1  '1  ho  richt-*  ••!  I"  i-'-nal  I'p'i*'  ity  in  y-....»«.^w.i/i  arr  liahU*  Ut  tH«i  •j-^  .■  •  -  : 
injiiru  !« :  thf  aiui'Ui'ii  •'!' «li-pri\aii<*ii  «i|  that  |iii'*.<H'<*«ii*n  ;  anil  tht*  ahiiM*  "r  ■ijii.a.?^ 
it|  ihi*  « llattv!^  \%iiiU-  titf  !»«••>*•  o^-ii Ml  I  tiiiliiiuf*  in  thr  Iri;ul  iiwntT.  T!i«-  l--rr.  •r 
or  ti«>|ir;valH'n  **i  |m">*<i^-i.iii.  i-  ai"**  tlivi^ihif  in(i>  t\%<i  hranilim ;  tin*  uii^u-:  a:  : 
unlaw  t(«t  fsiK.f  J  (hi  111  aua\  ;  ainl  (h«-  uiiju-t  d'f'in.thj  thrin.  thuUi^h  iht*  **f.j,^'x 
taking  niijht  h<-  lauiui 

I    Ah-l    lip»l  ••!'  ah  Milan  t'ui   t  }•  t  f      Thr  ri::lil  «»r  |irnN-rty  in   all   r\:.  •*! 
tliinj'^    !••  iiij    -••il  i\    a-wM'  1     l'\    «'•  •  upaii*  V,    ai     ha«»     U-i'ii    iMnnvrlv    ••!"    I 
liii«l    I'lt-ii^nl   alii    Irai.^!' 1  !• '1   l\    ::raii^*>.  •!•  ■  •!-,   ati'l  hIIN.  uliMh  an*   a 
lintialH'ii  ••!  that  ••!  ■  .:|iaiH-v  ;  il  t'<.i<<n-«.  a**  a  Ikii— <«^ir\  ri>iioti^u«ni  •*,  thai  «:>.*.  I 

liaxi-  tifii  I    ^.4iMi-ii  a  M^hlliil  }*<-^<>i  "-.nil  III  aii\  ;; N  *»r  (  hattfN.  f:thi*r  I  \  a     .*; 

iN-«  ti|.aiH  \  i-r  h\  a  h^/al  traij-ili:.  wIpm-mt  lillnr  hy  traml  fir  li»ni'  tli*|--»*.-<i««^ 
ni«*  lit  ihtii).  t-  jii)ir\  I't'  a  (laii^u'r* -oiofi  a::aiii**C  (h«'  la%%  «*t'  MKTH'ty.  »!.:•  t.  i*  a 
kitfl  <•!  -t  I  ••!.-!ai  \  tau  ••!  iKi'iin*  V**r  (Imti-  iiitiit  Ix*  an  cnil  ot'  all  «*i«!al  f*^ 
lilt  r»  t  !■•  iwi  .  Il  It. alt  ai.'i  itiait.  iiiil«  --  |ii'ivat(*  |m  •■•«•«•  *«»ii  inn  U*  fMiun>il  In-m  v.r  c*". 
in\a*«i<*n«  :  aii<l.  il  au  a>  •|iii*«ili>'h  ••!  ;;<mhU  hy  ritht-r  tnr«'«*  «»r  trau<l  wrr\«  9ft..  •«'^: 
tti  Im«  a  Millit  II  it:  Mil  .  aii  }  r-'i  ■  itv  wmiiil  ••■"•fi  li*  i-«if»tini*il  t*i  tin*  iiiii*l  •tr  r  . 
nr  (ill*  iii<i-t  •  iiiii.iii^' .  aii't  ili>  \\<ak  ai><l  -.n.i'Ii-  ininili'il  |iart  tit'  ntankiti*!  »:..  .. 
i>  1  \  lar  tin-  ii.-iHt  I.  .1  .•  r<i..-  'lix  i^.iiii    rniil.l  ii«*\rr  U*  ^Tun*  «*!'  thrir  |pm^  «•:  -r.* 

'I  III-  \\  P'M;;!  ;1  :..»,: Il  r  •  I I*  I  •  .nj  \  hi:-  III'  -t  i-ii'arlv  an  in|iir\'.  ll»«"  I.**\^  f  r- 

^i«ll  ra::<-ti  :-.  u  I.;  •   i-ii-    :\    •'.■    !.im   •■!    !\?.^*laii-l  ha*  L'lVrii  fur  It        Afi«l  th-.«    •     • 
thi<  lir-l  |>l.ii  •  .  (hi    !•  •'.  'ui.   J.  ••!  ::.i   ;:  •••!•.  t hi  i..<.i  |\(— <mi  \%p>n;;tul]y  tak*  r    ■«  •• 
•Ili'l   *'^*'"*i»^'' '    '"'■  '•''■   »'-"   y."'.»:in-il    h\    -lull  nnju-t    tn\a*i«>n  ;   ^  J.  • 
*   i-|Ii<:i>l    l'\    a>  :  'It    ••    •   /        -'<;    !iii    iii-(iti|{:Mii    u  hirli    tlu'    MirT^-r  ■       ^•^ 
c  nit-  ti>  I  iiaii\  :1.  I  ill' :   p.  ■*••   (  ■  i\  '.^  IIi  i<i'\   (hi-  Sii  iin>l.     Tln^  tihiain*  •  i    . 
t'lir  in-taii*  •-  <•(  a  .  uiii.iu:..i   *...i. .::.,  ti.a'i  ••(  a  w  pinj^l'ul  tlif»tn*?Mi :'  anti  t^-«   a> 
.                                 1-.  i  I    .    -                              ■  •'  ^  |C 

a   !•••*  uii.ir   -|^  - •  :.".  I.    .    I  :    ••     ».  ••n   .»\\"\\*  1   thi*!ii.  ;ii  I  hi*  nalurp  i>f  a  i .« .     «-»  ,» 

l.i.  1; 'U.  *i.    Il  »  »■  •  i.i    I    .1.  ■*  -    I'll'-..'   \\  t  i.j«.  \«»l    IT.  r.  ;rr.    A*h:  ^.  I 

11..  !i.*.»i..   II     A    A     r    • 

li    •     •   !..■■%   .i"-  ..  ii   »         •  •  •       1 1!  J'-      Ki!   !ii«\  •  .III   n-i  nT.-r  c|«rRa£«<«   '^  i   • 

III    •-  ^    '  .  :  .  ii*   I    I  ■    :.      ■ .    .     ■  ...      Il    i     :   {   .:  ■  i.; .  ui.  ii  r  (hi*  'J  X  I'>  \  i-t    «      - 

\V  I    ..    '.   ..    ^■.  I..  :    :    r  ..      .       •         I   :    •     I    *»"  »'■  •  .i.  ■  ■  :  i-  ti  .l!i    th**  Uw  a*  f^U^  I.»."  ■• 
Kri.-..ii.  1    ?■.  i;  r-     .i  .  .i,    :.  •     _  .  ;  i  •..•...  •  .|-,«r,-.«  i.ir  ri-iil,  nr'.*  !.••-  • 

iJi'  ■•    1.1-    I  •  ■  Il   .III   i.i  ..»■■:  ..    •  .     I  .-       I   .1.  ■■     • !.  I  t'r    !,-••.  7  .fMliti*    1  i"!.     Ki  • 

«»M.i..  I.     I    1.   }    I.I.    «:     ♦■:       !•....    :  l:   ■      ■       J   r.  I. 'sf    4l*i.     U*rj*ii   ■       I 

»lr-  I.,"    1     .1.    I     •      l»..r    ■         •  :  .  \  ..  I    NI  ...    ^.'  :ii  •••iiit«  •*!  tha*  >:a:««        • 

aIi*>Mi  «1  4i.  i  u-«  'i  «.«  A  II  III'  •i\  It  II'      .  1 1  -I.    i.t.tii  •  i.i  Hi*  f:<  «''U  lu  tLr  |«»«a«i»iA  'V  *  ■ 
II. 
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the  action  of  detinue  (of  which  I  shall  presently  B&y  more)  are  almost  the  only 
actions  in  which  the  actual  specific  possession  of  the  identical  personal  chattel 
is  restored  to  the  proper  owner.  For  things  personal  are  looked  upon  by  the 
law  as  of  a  nature  so  transitory  and  perishable,  that  it  is  for  the  most  part  impos- 
sible either  to  ascertain  their  identity,  or  to  restore  them  in  the  siune  condition  as 
when  they  came  to  the  hands  of  the  wrongful  possessor.  And,  since  it  is  a  maxim 
that "  lex  nemitiem  cogit  ad  vanUy  seu  impossibiUa/*  it  therefore  contents  itself  in 
general  with  restoring,  not  the  thing  itself,  but  a  pecuniary  equivalent,  to  the 
party  injured ;  by  giving  him  a  satisfaction  in  damages.  But  in  the  case  of  a 
distress,  the  goods  are  from  the  firet  taking  in  the  custody  of  the  law,  and  not 
merely  in  that  of  the  distrainor;  and  therefore  they  may  not  only  be  identified, 
but  also  restored  to  their  first  possessor,  without  any  material  change  in  their 
condition.  And,  being  thus  in  the  custody  of  the  law,  the  taking  them  back  by 
force  is  looked  upon  as  an  atrocious  injury,  and  denominated  a  rescous,  for  which 
the  distrainor  has  a  remedy  in  damages,  either  by  writ  of  re8cou8,{d)  in  case  they 
were  going  to  the  pound,  or  by  writ  de  parco  fractOy  or  pound-breachy^e)  in  case 
they  were  actually  impounded.  He  may  also  at  his  option  bring  an  action  on 
the  case  for  this  injur}';  and  shall  therein,  if  the  distress  were  taken  for  rent, 
recover  treble  damage8.(/)  The  term  rescous  is  likewise  applied  to  the  forcible 
delivery  of  a  defendant,  when  arrested,  from  the  oflicer  who  is  carrying  him  to 
prison.  In  which  circumstances  the  plaintiff  has  a  similar  remedy  by  action  on 
the  case,  or  of  rescous :{g)  or,  if  the  sheriff  makes  a  return  of  such  *res-  ri^x/rr 
cous  to  the  court  out  of  which  the  process  issued,  the  rescuer  will  be  ^ 
punished  by  attachment.(/i) 

An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  upon  a  distress  taken  wrongfully  and  without 
sufficient  cause  ;  being  a  re-deli veiy  of  the  pledge,(t)  or  thing  taken  in  distress, 
to  the  owner,  upon  his  giving  security  to  try  the  right  of  tne  distress,  and  to 
restore  it  if  the  right  be  adjudged  against  him  :(j)  after  which  the  distrainor 
may  keep  it  till  tender  made  of  sufficient  amends;  but  must  then  re-deliver 
it  to  the  owner.(/:)  And  formerly,  when  the  party  distrained  upon  intended  to 
dispute  the  right  of  the  distress,  he  had  no  other  process  by  the  old  common 
law  than  by  a  writ  of  replevin,  replegiari  facias ; (I)  which  issued  out  of 
chancery,  commanding  the  sheriff  to  deliver  the  distress  to  the  owner,  and 
afterwards  to  do  justice  in  respect  of  the  matter  in  dispute  in  his  own  county- 
court.  But  this  being  a  tedious  method  of  proceeding,  the  beasts  or  other 
ijoods  were  long  detained  fmm  the  owner,  to  his  great  loss  and  damage.(m) 
For  which  reason  the  statute  of  Marlbridge(n)  directs  that  (without  suing 
a  writ  out  of  the  chancery)  the  sheriff  immediately  upon  plaint  to  him 
made  shall  proceed  to  replevj^  the  goods.  And,  for  the  greater  ease  of  the 
parties,  it  is  further  provided,  by  statute  1  P.  &  M.  c.  12,  that  the  sheriff  shall 
make  at  least  four  deputies  in  each  county,  for  the  sole  purpose  of  making 
replevins.     Upon  application  therefore,  either  to  the  sheriff  or  one  of  his  said 

(^  F.  N.  B.  101.  (J)  Co.  LItt.  145. 

(•)  Ibid.  100.  (»)  8  Rep.  147. 

(0  SUt.  2  W.  and  M.  Sf«i.  1,  c.  5.  (»)  F.  N.  B.  68. 

(#)  6  Mod.  211 .  (•»)  2  Inst  139. 

(»)  Cro.  Jac.  419.    Salk.  586.  (»>  52  Uon.  III.  c.  21. 
(^  See  page  13. 


other  and  seeks  to  recover  them  specifically.   Weaver  vs.  Lawrence,  1  Dall.  15C.   Cullum 
w.  Bovans,  6  Har.  &  J.  469. 

It  is  either  in  the  dctinct  or  dctinuit.  Where  the  sheriff  delivers  the  goods  to  the  plaintiff 
the  declaration  is  in  the  ddnwit,  and  the  plaintiff  recovers  only  damages  tor  the  detention. 
In  such  civse,  if  the  defendant  recover,  there  is  a  general  verdict  for  the  defendant  and 
damanes  for  the  detention,  on  which  there  is  a  judgment  pro  retomo  habcndo  and  for  the 
daniaires.  Easton  vs.  Worthington,  5  8erg.  &  R.  130.  Where  the  goods  are  not  delivered 
to  the  plaintiff,  but  are  allowed  to  remain  in  the  defendant's  possession  upon  his  claim 
of  property  and  giving  a  bond  for  their  forthcoming,  or  where  the  goods  have  been 
eloigned,  the  declaration  is  in  the  detinet.  The  plaintifi'  recovers  the  value  of  the  good8 
in  damages;  or,  if  the  defendant  recovers,  it  is  by  a  general  verdict  in  his  favour.  Bower 
M.  Tallman,  5  Watts  &  Serg.  550. — Sharswood. 
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«l«'|'i;'  •  "•  -•  •  iiriTv  i^  til  In-  i:i\.ti.  in  pur^iiarii'i'  tif  ||n»  >>t:i'ijti-  •-!'  \\i-?ii.  J  1  » 
y^i'\  1  '  _•  I  1  l..il  l\\"  |Mi!\  n  |'lf\  \  J!»^  ujil  |iui-^iu'  hi-*  :n  li"ii  ;i^.i  r.-:  •■# 
ill*! •■,i:i.-ir.  !■ -I"  %\  iiii  :i  |iiir|><ti«i  ii«  y\i*.^  in  y  ;•■  •  i/*  j  r.  *M,^tt.  n-i  •.  *-r  !*■■■►  ■  '•• 
|iri  •«••■:*•- .  .il.-i.  J  i  l.:it  it  11. I*  l...-iit  hi-  til  !•  I  liiirii  i  :i;:;itii'*l  liiiii  i.i  M  1.  :•  Ti 
till'  'l;-*!i--  :i^':»;ri  .  I'-r  wli;i"'i  |iiir|H'-i'  In*  i-  :il— •  l-iiHi'l  l«i  tiiiil  y/»  <  .  *.  r.  -j 
p.  .     .       "'.  /'f  ■.  ;•         lii-Hi-li  *  ill  ^1    |i|i  il^i  —  .  tin-  -I. flit  ifiH  \  <•!    >^  ii:>  )•    I*  .1.-.  '■  • 

*  .11  \  ai 'i  at  till'  |><ril  •  (  t  ii«-  fiii-r.tf.  tin-  -t.ititti-  1 1  4it  ••  11  «  IVrt-,.  -  « 
that  til-  I'f!!!  i-r  ;^'r;ir.tin^  a  it  [-li  \  in  t»n  a  «ls*t  ri"-*  lur  niil  *liali  laUt-  a  t-  ;.-.  •«  ;* 
tWii  -lin-iitti  in  a  oiifn  itt  liK'.Mi*  lin-  \aliir  nl  tin-  ^tMN|t  ih«tr.iih*  •!.  i  ff.ti  t  t  -  •! 
to  |ii -loi  <  iiti-  th«<  »iiit  utiij  <:!i  I  t  an«l  %%ilh<>iit  tli  ).i\-.  imil  l^r  tin*  ri-turi.  ••:  '*.* 
I^nmI- ,  u  lilt  li  hiintl  ••liall  l-f  a«"*i^ni-t|  tti  tin*  a\*'uaiit  «ir  |h'i*^i|i  inwk  ii^  *■  j- 
ni/.iiH  I-.  i-n  r<-i|iir->t  ni^'if  t<i  tin*  t'tliirr;  aiiii  it  turli-iti-tl  laav  U*  «ui  •!  .r>  :  .f 
iiUMkt'  ••!  thr  a-'^ijnri  '  Anil  i  i-rtainlv.  a**  itu*  «  ihI  i-t  all  fli*lr«  p-h  ^  i*  t  n  \  \,  .  .  r..- 
pi-I  tl.i-  |tart\  ili-lrainrti  ii)ii>n  tt>  **jiti«tv  (In*  <l(-ltl  ttr  liiity  nwin;;  tri'iii  i.:ti..  *•!..• 
rii«i  1^  a«  Will  ati»ui-rt-i|  hv  -inti  ••iiriitii-nt  •>iirr(ir«  an  \*\-  ri-taiiJin  '  tht-  %  t  r\  •;.»• 
tn-««.  \\  ii:i  li  nii;:lit  tri-i|iii-ntl\'  ••••a<«iitii  ^n-at  tnri'nvfnifiii  (•  tn  tin*  ituin  r .  <u?id 
that  till*  \i%\\  nf%'cr  Mantiinl\  irit1irt*«  Tin*  ^iirrill  mi  n-ifiMH;;  »iii  ti  •«■«  .r  *x 
in  inniii'itati-U  .  I>\  \ti'*  i>tfiii-r^.  tn  iuiim*  tin*  rliatd'U  takcii  ili  ili->tn«»«  t<*  (•  rx- 
■t«»r<  tl  Mitii  tin*  |iit'*<M'-«it  III  III' till-  iiarl  y  liNtraMM  il  ii|iiih;  iiiii«-«««  (lir  lifim  r-^T 
c*hiini-  u  |ini)M  rt\  in  (iir  i^immJ-  -«•  takrn.  F«>r  it  \»\  tint  iii«-(hiM|  nt  ili^tn  ••  ().•  '\.^ 
tniin*>r  iia)<|M-ii«  ti>  i  i>nii*  ajam  intu  |ri*<*««-<»i»ifii  nt  \an  hh  ii  |*ni|i«Tt\  in  ^■••'•to  m  !.  •  h 
U'liit-i-  ill-  liail  lit^t.  (Ill*  \a\\  all'iu-  liiiii  (ti  kii-|i  (lii-ni.  witliitiit  aii\  r«  ft  n  i.«  •  tn 
thi*  iit.iiiin  r  li\  uli.ili  In*  t!.ii<*  li:io  :::iiiif<l  {••■•*oi -•'inn.  Inihi;:  a  kintl  i>|  ]■  r—  :.a1 
r#'«i.''-r  ..  It  t  l.t-nriifi-  li.-  •!.-•  r.i.ii«'r  i  l.r.in-  anv  *ii«  !i  |trt-|irrl\  .  tii*-  |*-*rty 
n*|»l' \  \ 'II' inii-t  -III'  iiiii  a  wr.t  'f  y'yr,#',/f,  y>r.->.//. /w.  in  \\  Kh  h  thi-  ■>!•«  r.r!  .•  :•» 
tr\.  I>\  .in  iiiiiuiHt.  in  ulitirn  iii<  |ip«|M'rt\'  |in'\i>>tit  tti  itii'  ili«(rf-<i  t*!!!**!-;*  •;  ^ 
Ait'l  :t  it  t'l*  tiiuii't  III  !•«■  .n  ti.i-  tii«(i-aMii>r.  tin-  »):<  rit)  i-an  |inM«*i-il  h*i  Iuni.fr, 
hut  ini;<'(  I't  II' ii  t  In-  I  i.-ii.'i.  Ill  )>ri|>trt\  tn  tin-  •  <>ii|-(  nl  kilii^  «  U'Ih  li  t-r  « •  t;.  *  a 
|iha-.  t<i  I  •■  tl.iif  tiiiti.ir  j-io-i  i  ti!t  il.  i|  tlii<u:;li(  ail\  i*>ai  Ir.  afi>l  thi  r«  t.i.A.y 
drtiin  lilt  •!     y 

Hut  :t  !:••  <  iaiii  nf'  |tni|>i  rt  \  !>•*  |>rit  in.  itr  it'  i:|Mtii  trial  tlii-  -Kt-rit*  «  in«|'i«  •!  -.c* 
t4*rn.iiii  -  .t  a  J. I.I  I- 1  t  III  ti-iraii'ir .  tlii-n  lln-  -lii-nil  i*  (••  rt|il«".  \  (Im-  j»""i-  tt*Am  r  • 
•  li*il      •»■*•■  "f  •  ^  •■?' '"f*  t  .  '  .1  I  ill*  li.-i  raiimr  iiiaki  -  n-i-taiti  I*     r    in  i  a^i  ti  ••  ^-  ••!• 

*  l»t  fxiitt  1  uitli.h  h  -  i..ii!,f\  hit  it  lljf  iii*in  *•«  If  i  arrit  •!  ••%»'.  •  :  : '.e 
r«»iiiif  \ .  i-r  I  ••III  «a!«  <l.  thi  imI  •■  -l.t-r  t!  nia\  nliirii  lliat  tin-  ::• --N.  i^r  U-a*:»  art 
ri'"  ;*•  /.  •■'  ';■'/.  I  .i»::«'i  tn  a  •!  -'am  i*.  tn  |iLi«i-*  tit  hiiii  iiiiki.«iw  ii  .  aii-l  t .  - -^■- 
tl|M>ii  ill-  |.iiT\  rt  I'.i  \  *.  n/  -I  .i.i  l.:i\i'  a  wiM  i-l  •  ■/y-i/.«  i/i  r  ■'/••  r/.  ir.-i.  ..  ;.•" 
iiir  III-  -I'  jii  ••|M  1 1\  I '  I  '*■*  !.  I.  ;  a  tt-i  111  w  ).!i  li  ■•ii^iiilit  t  a  *•!  i  iiifl  ('T  n  •  I}-*'*  Ai 
tli*»tri  '••'  '  III  !.•  II  III  tl.i  t'.i"'  uli;i  I,  '.\a«»  «-!ti\jiii-'l  It  i«  tlii't^  (-•rt-  n  *  '  •.•..t...k:  1 
ti>  ti.i-  -!i'  r  !l    !«•  lal*^*  'irin*:*  ^'  •■■i'  ••(    tin*  tli'iraiii'tr  in   lu-ii  «•!   tiir  •l»*trf^*  :    r 

•■«..;«,-■•  •     ;  lii«»     I  f 

»    >    I    .    I        ■  •    Ti  ■■■  •  I    «if»  urn   i    .^  '    1        i  l^   !•!      lit  ^.«% 

•    ■       i    ir      •        I  -    '.    I     •  7    •    I  .      :    • 

*  1'.  .'       :  !/i.    /■•  .1*.  !  •  •  •  ..*  tl,.    J  ."  .  .  .:  .<•  ii'i*  I  r  iii'lfl.  I\  -Lkt    I  •  A  :►»'  \'.  •    .     '.  ■• 
II  •-.  '*   k*    *!.•     r>  .'  "'.t  %:  i  !    r!..    i      i\\*\   ,     urt  ••:   tl.i    •l.-tr;'  t    iti  itbl<  li    lk«-   •!. •■?.-«    jt 

tAk<  I.  • '.  I  .  »v  111!  r-  j  ',i  i  r  -•  (  I  ••II  i[  t  ;.'  i!  "li  t*.t  »•  f.tff  (••  tl.f  rt-|ri*tr.ir.  ••^  «•?  : i  .•■-■> 
In-  i.*  .■  I.  r  *  •'  •  ?•  f  "•  \  •■  '  1-r  -•,!  !i  .ifi  it;,  'iiit  .i-  iKf  rt  .fi»tr.ir  •h.tll  ilii-m  •ui?;  .  i  -  •% 
^■,,\  .  •  1  ■  .-  ».  tl*  .  ■  .|  !•!  I  J.  .r  rt  .|  1  .  t  .  •  .%  I  .  )i  T  lii  •!  -ir»  -^  « .*•  iii-i-lt*  m:  1  lli**  ••-•:•  -  ■  •  •  ♦ 
•f  r,  'i  w  r  .  ?i  .-!.•.....*  M  I*  '  •  ■.*  .i  I  .:  •■.•■  I..-  .!•  •  •  II  .i»-i.ii-l  (!»•  •U«(r»;n«-r  •  ,-.■  r :  & 
oii«-  ■  :  !ri.    -  .'.  r  ■  r  ■•■■»•••■  ■!   1  .  .*    i-  .n  •  .•■  •  ••'•nu  i    ■■»:! 

1"    •    .    ■    ■    •         .-...■     ■  •.    .       •  .       ?■■■.*    • '  •    !  ■  Til   n    .  t   I-   I  •  r.il  1 .-  r  •■  I 

tha?    •  •  .     I   ••    .    r  ■       .     ■    1  .'         •  .  •■    ill    I.  •  ■  n  ■  ■•    ft  ;  .•  '•  .11  "  .!:i.i»  •i||.    w  . .  ik 

tif ■■    •'•    .■■«".:'.:  .    -;      .r  'h  !  i\     ".    i:.i!    i.ii.- •-   'u  i«';i,«  ti;  t  •         r  i 

•\  ■!■         •    •  .    .     ,      •  ■      .  ■  .  .•  ;  I  I   .*. -    i   ,'    'it.  I   !■■?   >-  1  •■*  nj  !i,.»j   :    . 

•••»'  t-  .  1    .  »      '.         I  \       .     ■    .  ■    ri  .  ii'     ■■!    f :;••    !■■!     lii  i:  In  I.   !a.r    ff    'r  .|  ^ 

11  A>  '  '  •;..•■'..-■■  :.:-...•  fi  ?•  -1  ■*.••?«!■  li  !!.•■  •i.«lr«--«  w  *-  -  .  * 
rx.    .    ■     1    •.%■'.    I  .    . •    ,.      i{,  1         -  .  .*    :.i    ■ :.  .il  : .i  :•*?!! i»  ■•:    iKt*  ^- <•  *!•.;!«  ri     .-m 

Of  f«      ■•.».'■      I   1   ■,  ;  ■■    i 

l!    '  ■  i      .  •  :.  ■...••.....      •.   •'  .    .       :r  '\    •  -    ::r     'V.-  )     f<i   •).  i!|    («•  omtl:!  ••tif  i        I 

In  •     '  ■     .     •  ..       .  '      •    w   ■  r    I    '  ■   T  •  ■  '•  •  -r*-   ■  l.i"  •alxir  «itL«<w&  »Ai  .fti  - 

uiii.  ^'   !■■  !:i4K*-  a  ri  tiiiii  ••:  ilf  ^'     f.  .:  a  ft  tiiiii  i-**  (iitlt-titl. — Kr 
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merly  taken,  and  eloigned,  or  withheld  from  the  owner.(^)  So  that  hero  is  now 
distress  against  distress:  one  being  taken  to  answer  the  other  by  way  of  repri- 
sal.(u)  and  as  a  punishment  for  the  illegal  behaviour  of  the  original  distrainor. 
For  which  reason  goods  taken  in  withernam  cannot  be  replevied  till  the  original 
diistress  is  forthcoming.(t;) 

But  in  common  cases  the  goods  are  delivered  back  to  the  party  replevying, 
who  is  then  bound  to  bring  his  action  of  replevin,  which  ma}'  be  prosecuted  in 
the  county -court,  be  the  distress  of  what  value  it  may.(u?)  But  either  party  may 
remove  it  to  the  superior  courts  of  king's  bench  or  common  pleas,  by  writ  of 
rtcordari  or  pone;{x)  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
cause  ]{y)  and  also,  if  in  the  course  of  proceeding  any  right  of  freehold  comes 
in  question,  the  sheriff  can  proceed  no  further  ,(2:)  so  that  it  is  usual  to  carry 
it  up  in  the  first  instance  to  the  courts  of  Westminster  hall.*  *Upon  r*iKA 
this  action  brought,  and  declaration  delivered,  the  distrainor,  who  is  now  ^ 
the  defendant,  makes  avowry ;  that  is,  he  avows  taking  the  distress  in  his  own 
right,  or  the  right  of  his  wife;(a)  and  sets  forth  the  reason  of  it,  as  for  rent-arrere, 
damage  done,  or  other  cause:  or  else,  if  he  justifies  in  another's  right  as  his 
bailiff  or  servant,  he  is  said  to  make  cognizance;  that  is,  he  acknowledges  the 
taking,  but  insists  that  such  taking  was  legal,  as  he  acted  by  the  command  of 
one  who  bad  a  right  to  distrain ;  and  on  the  truth  and  legal  merits  of  this 
avowry  or  cognizance  the  cause  is  determined.  If  it  be  determined  for  the 
plaintiff;  viz.,  that  the  distress  was  wrongfully  taken;  he  has  already  got  his 
ffoods  back  into  his  own  possession,  and  shall  keep  them,  and  moreover  recover 
aamages.(6)  But  if  the  defendant  prevails,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  writ  de  retomo  hahendOj  whereby  the  goods  or 
chattels  (which  were  distrained  and  then  replevied)  are  returned  again  into 
his  custody,  to  be  sold,  or  otherwise  disposed  of,  as  if  no  replevin  hath  been 
made.  And  at  the  common  law,  the  plaintiff  might  have  brought  another  re- 
plevin, and  so  in  infinituMy  to  the  intolerable  vexation  of  the  defendant.  Where- 
fore the  statute  of  Westm.  2,  c.  2  restrains  the  plaintiff,  when  nonsuited,  from 
suing  out  any  fresh  replevin,  but  allows  him  a  judicial  writ  issuing  out  of  the 
original  record,  and  called  a  writ  of  second  deliverance^  in  order  to  have  the  same 
distress  again  delivered  to  him,  on  giving  the  like  security  as  before.  And,  if 
the  plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  has  judgment 
upon  verdict  or  demurrer  in  the  first  replevin,  he  shall  have  a  writ  of  return 
irreplevisable;  after  which  no  writ  of  second  deliverance  shall  be  allowed. Tc) 
But  in  case  of  a  distress  for  rent-arrere,  the  writ  of  second  deliverance  is, 
in  effect,((i)  taken  away  by  statute  17  Car.  II.  c.  7,  which  directs  that  if  the 
plaintiff  be  nonsuit  before  issue  joined,  then  upon  suggestion  made  on  the  record 
m  nature  of  an  avowry  or  cognizance;  or  if  judgment  be  given  against  him  on 

(*>  F.  N.  B.  09,  73.  areria  earuat^  eapta  in  vHitn  namiOy  rint  irrtplfffihilia,** 

(•)  In  the  old  northern  Ungu«igM  the  word  toiOirmnm  ii     whether  benstfl  of  tlie  plough,  taken  iu  withemaniy  are  iik»> 


as  eqaivalent  to  repritalt.    Stiemhook,  de  jure  Stteon.  pable  of  helng  repleried.    UoddeML  o.  6. 

I.  I.e.  10.  (*r-2  Tn«t.  130. 

(•)  Ritjrm.  475.    The  rabeUnoe  of  this  rule  oompoaed  the  («)  Ibid.  23. 

tttrma  ot  that  fitmoiw  question  with  which  Sir  Thomsia  More  {»)  F.  N.  B.  09,  70. 

(when  a  stodent  on  hie  tniveln)  is  said  to  hrire  pucsled  a  (■)  Finch.  L.  317. 

pragnxtical  prx>feaM>r  in  the  University  of  Bruges,  in  Flan-  (•)  2  Saund.  196. 

dera.  who  gave  a  universal  challenge  to  dispute  with  any  (*)  F.  N.  B.  69. 

pfrauo  in  any  science;  in  omni  srun'U,  et  de  quotibet  ente.  (•)  2  lust.  340. 

Upoa  which  BIr.  More  sent  him  this  question,— **  v/rum  («<)  1  Yentr.  M. 

•  Now,  however,  by  stat.  9  &  10  Vict.  c.  95,  8.  1 19,  all  actions  of  replevin  in  cases  of 
dL«tres8  for  rent  in  arrear  or  damage-feasant  shall  be  brought  without  writ  in  the  New 
County  Court  and  (s.  120)  in  the  court  holden  for  the  district  wherein  the  distress  waa 
taken.  But  (s.  121 )  in  CAse  either  party  declare  to  the  court  that  the  title  to  any  heredi- 
tament or  to  any  toll-market,  fair,  or  franchise  is  in  question,  or  that  the  rent  or  damage 
in  respect  of  which  the  distress  was  taken  exceeds  20/.,  and  becomes  bound  with  two 
sureties  to  prosecute  the  suit  without  delay  and  to  prove  that  such  title  wa«  in  dispute, 
or  that  there  was  ground  for  believing  the  rent  or  damage  to  exceed  20/., — then  the 
action  may  be  removed  before  any  court  competent  to  try  the  same,  which  is  done  not 
by  recordari^  but  by  writ  of  certiorari,  the  new  county  courts  being  courts  of  record,  which 
the  Bchiremotes  were  not. — Stewart. 
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-,.,,      •!•  riinrri  r.  T^•  M.  \\  ;' li'«i:T   :ifiv  -N'Ii   -m  j 'i-»!'iti.  |!h»  iIi  I'l  ri  !;inl    f:...\    •  -.■. 
'       '.I  \i  I   '    t"   iJti.'jifi     '.iif-i   till-   \;iliii"  ••!   ilii-  'I;-!!-!--*   \»\    :i   !iir\  ,   :it    .    •    . 
ri'i'-'.'T    l'.  •     :i:ii'"iiil    ••!     i!     Ill   •i.iii».i,:t«.    If     li  "»•    II. .in    ll.i*   :irpur  ••!     i»     ' 
if   fiiM    ,  I  i.i  '•    -■•   n  'ji  li  .1"  -ri.iil   !••   •  •|.i.il   !••  -u"  ii   arri  .ir.  u  iMi  «"•!'.   •■  •      :    ' 
Ij'th  ■  ..I    '  '.  :■    .*-  ,.■    ■•■.'.'    1.  "1    ii    :»  \i  :l  '  ?    Im-    .i^.».ii't    tin*    |«l:i:iit-r*    •■  •  •.  • 

jiii\  ■"  J- ii- ..•  •!  f'»  '!\  ll.i-  •  ,i':*i-  -li:i!i  :i«i-i  ■•«.  *'|i  K  ai'ri':ir«  !«ir  ttn' •]•  ?•  -  ..*■  " 
nii'l  il  .1  ;iii\  "'I  (iii  *•■  I  ;i*i  -•  I  :if  il."*!  i"i'«*  In-  in-.Kli  :■  :it  I'l  afi*rt«T  til'-  .4'"  .*• 
ill*-!..  ■■•I  f'-r.  »i..  •!•  N  ri'l.iiil  iii:i\  takf  :i  fi:r: ).«  r  •i-l  ii  «•-•  tir  ili^tn  *•*  •  •'  t  .". 
litlf  r  .\  .<*•  .  ;:  |- I.  iiii^  a  ti  ]il<-\  III  fop  a  !>>i  IIP  r  •ii'*Tr*-«-  a  iiiati  •Ji'*tra!ii-  a^.*  '  '.  r 
flu-  ■  II  .'  r- ijJ  ■•!■  -.-rx  n  •  .  ll.^ii  Ir.i-  |i:irl\  i-  in»l  •iriviii  fn  lij^  a-t'-r  -r  •" 
jii« '.  ■.  lijT  -:i.»il  l.a\«-  a  unl  ••?  r»..ry '■.•!.  f  aii'i  rt-«.iviT  tlaina;;*  ^  :  r  •.?•■ 
lilt-  ■    t.ir,*   !!,■■  r."  •!  'iiMitiir  -  iiiii:iiii|t!  .if  ili.-  |ir<<i-i  -••  iif    tli**  law 

I::    i  .»•■    rii.irii.<r.  •■till  r  r'-irn-ili*  •  I-tr  'itln  r  i:i.!.tu:.il   f.ii»ii»j*  ••!"  a  mari-    '  --i- 
t**i.     -I    ■>:..%    Ill    fi-i 'iv  I  rili;^    :i    •-ati'-ta' ton  in  •i.inia::i"<        .\li*l  it    ■  riiali  laki  •  :^r 
pi  .  i«  . .t   aiioflii  r  "lit  <it'  li-.o  a«-tii.tl  or  virtri.il   |H.<«..t«><«i>iii,  uittniut    lia\  inj  a  .am 
till    '  :!•    -•  X>*  •!••.  it  i«  all  n  inrv.  uIim  Ii    tlM'i:L:li    i(    ilt'ili    n^if    aup'iiiit    !<•   !•      ri 

•  ■  • 

lini<  -'   l!    J-f  'i-ilif    ./;nij.'i     r-tr  n*  h,   !•«     lnVt-rt  In  liii    a     !  raii^.jrr^^Mtli    hir  *i  I.   ■     ,     Af 

Alt  ••II  ••!  fr.  y  .i.  ■  i-i  it  ,/ri/i  *  u  ill  hi- :  u  iii-r»-in  llir  |iaintif)  ^liail  rii't  r*'«  •-'.  ■  r  !r.r 
tiling  r-^ilt.  I«iit  ••iilv  <laniaL:«*»  l"r  tin-  I"-**  ff  it  '  < 'r.  it  •  •■niinitli'l  «.'..'.-: 
fun  I*,  tin-  |i.irt\    iiia\.  at    !■•«  •  li*>iti-.  liavi-  a:i  'tli*  r  rt-nutlv  in  ilahtu  ji «  )\   a  :••?. 

of"  ?."■.•■■  r  aii'l  '■••i'-.'' ,  ••!  wliuli  I  ••iiall  lifi  -   iitl\  ^:\\  nH«n** 

H     I  *•  |'n\  a'p'ii  •'!  J..  i".-."-"t»»ti  nia\  al"'»  l»»    aii  niiiu-t  '/  '/'N' r  n|*  iiii«itli«T'»  i;  •  •!• 
ill"  i^'li  till"  ••Mi.'Mial  '^•.'1.  ;  W.I*  i.iw  lul  *     ,\"»  It  l<i:<>trarii  afi'*thir  »  f  ntl!*-  ':..f.  \^ 
It.i-.in',  ali-i  i-«-|>t|i    tli>-\    ;*:•'  ilii|'«>i|h.iii|    In-  ft  i.>!i  i-*  lii<-    -(if!!'  :•  nt  .iiM  li^!*  .    I.    « 
t!i"  i.rli  t  i.i-  ••r  ;jii.al  tai^.ri  j  \\a-  law  I r, I,  in \  «ii*-^i  •,  i<  ii!  'Ii  !aii.iiti  lit  "t  !!••  r.-.  .i"»r 
!•  ii  !■  r  ••!   aMi<-ri>i-  !<•  \\  {"ii  jtiii.  aiii  If  ^Itail  lij'.  f  an  a>  t  :-iii  nf  :>  ^  hi  >  .  a«:a:.  -*.  t.  - 
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"  *      a  Ml. Ill  a  li'»r-i'.  .ii.  1  In*  atti  i  w  at  ■;-  |i  :  ;  -■  ■«  !■•  f»  -tiTf  it.  t lii-  iii'iir\  .  -  ■  -  -•• 
i'l  !»  ••  -i-  'ai'i.ri^  an  1    ii^i'     n  tin-  ■•!.  :;m.i1   t..l»  :i_'.  ,;;.  i  fl.i    r-  :  Jar  i..i  tK--:   !    '  ?.  ■ 
(■  ...    .\  ir  {■■'•->•  ■*^;<  ••'.  i«   I  \    a-  f  ;•  Ii  •I   '/• '  ■  '.'     '         It;    :  I  i-   .4t  •.■■ii  ••!•!•*■»■  ■     •     * 
I.'       --.I' \    »■  .i-^  I  rr.iiii  til'-  t  i.-.i.-    i*.i'i...l.   ii.    -1.1  :.    i.iiihi  i  r  a*   iK.iT    :T    r     . 
•»;•••  .In  a  .\    kiixwiiah'l    ri«"\irt'l        I  Inn  I'-p'-  it  i  a'.:.*  I    l-i-   hniiijl.l  l-.r  i.     •    • 
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Chap.  9.]  PRIVATE  WliONGS.  152 

tiff  have  a  property ;  3.  That  the  goods  themselves  be  of  some  vahie ;  and  4. 
That  they  be  ascertained  in  point  of  identity.  Upon  tliis  the  jury,  if  they  find 
for  the  plaintiff,  assess  the  respective  values  of  the  several  parcels  detained,  and 
also  damages  for  the  detention.  And  the  judgment  is  conditional;  that  the 
plaintiff  recover  the  said  goods,  or  (if  they  cannot  be  had)  their  respective 
values,  and  also  the  damages  for  detaining  themJjy  But  there  is  one  disad- 
vantage which  attends  this  action,  viz.,  that  the  defendant  is  herein  permitted 
to  wage  his  law,  that  is,  to  exculpate  himself  by  oath,(A')  and  thereby  defeat 
the  plaintiff  of  his  remedy :  which  privilege  is  grounded  on  the  confidence 
orit^inally  reposed  in  the  bailee  by  the  bailor,  in  the  boiTOwer  by  the  lender, 
and  the  like ;  from  whence  arose  a  strong  presumptive  evidence  that  in  the 
plaintiff's  own  opinion  the  defendant  was  worthy  of  credit.  But,  for  this 
reason,  the  action  itself  is  of  late  much  disused,  and  has  given  place  to  the 
action  of  trover .• 

This  action  of  trover  and  conversion  was  in  its  original  an  action  of  trespass 
apon  the  case,  for  the  recoveiy  of  damages  against  such  person  as  had  found  an- 
other's goods  and  refused  to  deliver  them  on  demand,  but  converted  them  to  his  own 
♦use;  from  which  finding  and  converting  it  is  called  an  action  of  trover  r+i^o 
and  conversion.  The  freedom  of  this  action  from  wager  of  law,  and  the  *- 
less  degree  of  certainty  requisite  in  describing  the  goods,(0  gave  it  so  consider- 
able an  advantage  over  the  action  of  detinue,  that  by  a  fiction  of  law  actions  of 
trover  were  at  length  permitted  to  be  brought  against  any  man  who  had  in  his 
possession  by  any  means  whatsoever  the  personal  goods  of  another,  and  sold 
them  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver  them 
when  demanded.  The  injury  lies  in  the  conversion ;  for  any  man  may  take 
the  goods  of  another  into  possession,  if  he  finds  them ;  but  no  finder  is  allowed 
to  acquire  a  property  therein,  unless  the  owner  be  forever  unknown  :(m)  and 
therefore  he  must  not  convert  them  to  his  own  use,  which  the  law  presumes 
him  to  do  if  he  refuses  them  to  the  owner :  for  which  reason  such  refusal  also 
is,  prima  faciCj  sufficient  evidence  of  a  conversion. (n)  The  fact  of  the  finding  or 
trover  is  therefore  now  totally  immaterial;  for  the  plaintiff  needs  only  to 
suggest  (as  words  of  form)  that  he  lost  such  goods,  and  that  the  defendant 
f(»und  them;  and  if  he  proves  that  the  goods  are  his  property  and  that  the 
defendant  had  them  in  his  p>ossession)  it  is  sufficient.  But  a  conversion  must  be 
fully  proved ;  and  then  in  this  action  the  plaintiff  shall  recover  damages,  equal 
to  the  value  of  the  thing  converted,  but  not  the  thing  itself;  which  nothing 
will  recover  but  an  action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  personal  while  in  the  posses- 
sion of  the  owner,  as  hunting  a  man's  deer,  shooting  his  dogs,  ])oisoning  his 
cattle,  or  in  any  wise  taking  from  the  value  of  any  of  his  chattels  or  making 
them  in  a  worse  condition  than  before,  these  are  injuries  too  obvious  to  need  expli- 
cation.   I  have  only  therefore  to  mention  the  remedies  given  by  the  law  to  redress 

(y)  Co.  Entr.  17u.   Cro.  Joe.  081.  (*)S<>o  book  i.  ch.  8 ;  book  iL  ch.  1  and  26. 

(A)  Go.  Litt.  2M.  (•»)  10  Rep.  M. 

(0  8iak.6&4. 

^  Formerly  the  defendant  in  an  action  of  detinue  always  had  it  in  his  power  to  retain 
the  chattels  upon  payment  of  the  value  b»  assessed  by  the  jury.  The  remedy  at  law  was 
in  this  respect  incomplete,  and  it  became  usual  to  apply  to  the  court  of  chancerj*,  which 
from  a  very  early  period  interfered  to  compel  the  return  of  the  chattels  themselves. 
This  jurisdiction  seems  originally  to  have  been  confined  in  its  exercise  to  cases  where 
the  chattels  were  of  peculiar  value  to  the  owner»  as,  for  instance,  heirlooms,  jewelry, 
articles  of  curiosity  or  antiquity,  family  pictures,  &c.  But  latterly  it  has  been  decided 
that  the  right  to  be  protected  in  the  use  or  beneficial  enjoyment  of  property  in  specie  is 
not  confined  to  articles  possessing  any  peculiar  or  intrinsic  value.  The  damages  re- 
covered in  an  action,  although  equal  to  the  intrinsic  value  of  the  article  detained,  may 
be  infinitely  less  than  that  at  which  it  is  estimated  by  the  owner,  so  that  damages  may 
not  be  any  thing  like  adequate  compensation  to  him  for  the  loss.  And  accordingly  the 
courts  of  common  law  have  now  (by  a  j>eculiar  process  of  execution)  the  same  powers  as 
the  court  of  chancery  to  compel  the  return  of  the  chattel  itself.  Com.  Law  Proc.  Act, 
1854.  8.  79.    lUguLB  Generates,  Michaelmas  Vacation,  1854. — Kerr. 

•  Wager  of  law  was  abolished  by  stat.  3  &  4  W.  IV.  o.  42,  s.  13. — Stewart. 
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(l>«iii.  uii:i}i  :i!'«'  ill  i\\t»  "li;!!!!*;  \'\  nrti«>n  •»!"  tn*f»iAi  vi  *f  'inm*.  ul.ir*-  •'  ^-t 
,.  .  .  ."  .  I  i:<*tii  11.1,1'  iit-  1/ *  iriinrh'ii**  (<•  :i!ii*tlMT  <•  |»rii|NTty.  aipI  tti-'ri :  '•  r»*i 
^  I  I--. II. IV  :iri  •iiii|t;iii:i  •!  uilli  «iiiiic  ili'^n-i*  i»t  lun'r  ;  uipi  \*\  •!■•■«  i.ii  a  'i->ii 
0i\t\.  I  \\i  •!•■  fill'  ill  ;  I*  III  itoiit  iiiilitlin  lit.  mill  tin*  injury  ••hi  \  f-'M*  ^v  «'  •., 
ninl  (I.I  i-«i<>ii-  .iii-iii:;  wiiiiiiiti  ;iii\  tin-ai'li  «•!  \\\v  \nrw\*  In  IniiIi  «•!  m  Iih  i.  •..u 
IIm*  |>;:iii.tiii  -ii;!!!  n-i  iiViT  •I:ifii:i:^i  •«.  in  |iri*|H<rtiiin  |ii  tti«*  irijiiry  w  Im  li  tt«-  i-*-*  ir<« 
th.il  ii  •*  )•(••;•  I  r\  )i:i«  «iiilaiiir't  AihI  ll  l-*  \vt\  inattTlal  win-thrr  itir  iljfi.a^'«  (v 
«Jt>iti-  I  \  tin  iiiii  hihiiit  liirriM-M.  nr  lim  M-rxunt^*  hv  liir*  «lir«MtHin  ;  |t»r  !!>•  «••  -  -^ 
%iiil  !.<■  .ij.tiii«i  tlji'  nta^li-r  ii*i  mi  II  a>«  tin*  •••■naiit  "i  Aim!,  il  a  man  k«-«-]«»  ^  'S-i;* 
or  I'liM  r  I'luii-  iiniiiKii.  ii-f'i  (iiiln  nu<M-tiirl.  :t^  \*\  wivrryini;  plii*f|i.  f»r  lli«-  Lk?  .  tb« 
ow  hi  r  iiiii-l  :t!i-\\i-r  l<>r  I  he  i-iiii<H*i|iii*iif-ci».  il   hi*  kufiWii  «it  mii-h  i*vil  Kat-il  * 

11  lliiin-itii  III  ihiuni-i  aflritiii^  tli«*  n^lit  111  thiii;;n  |H*pMinal  in  y-««v«i.  « 
Mr  all'  III  \t  III  riih-»iiiiT  iIm'M'  h  lilt  Ii  H'^unl  tliin^*i  \%\  tit'ttuH  only  :  or  mh  Ii  rr.-t»u 
•m  a:-i-  {••iii;<iiil  nil.  aiul  ari-i-  in'iii.  *'»/»( nirt.i ;  the  nutun*  mimI  M-%'«*rml  cli\i*iitfi«  <4 
will!  ll  Urn*  f\|ilaiiM*«l  in  ili«'  |irf<-r*|in);  vulunuMy)  Tlu*  violaiit»n.  or  n<»n-|«-r 
loriiiaiM  I'.  •>!  ilifM'  iniiirai  t**  iiti;:lil  U*  fxtfnilnl  into  un  ^rvat  a  vanrly  of  «  r*-r£^ 
ftjt  (In-  ri^rhi^  uiii«li  Hr  ttii-n  i-on»itlfn-«j  :  Imi  1  »tlinll  now  iiiniiii|«T  tli4*fii  in  a  nt^-rt 
c«»iii|tr«')ii'n<*i\«*  \ii*u.  I<y  li<-iv  niaUiii^  only  a  Iwotold  ili\ ihioii  f»|  cvmtrm^  i*  .  \  i. 
c*on(i-:ii  1^  f  j/'ffx.  aii'l  4-tintrai'tt  tfhfiftfi;  ximi  |Miintiii^  out  lti4*  injiin«ii  that  an«t 
ffiMn  till*  \iiiiatitiii  •>!  I  ai  it.  uiili  tlirir  r«*N|K*rtivf  n<niiMh«*ft. 

K.\|i!-*-«*i  riihiru' In  iiK  lu<lt*  thn*t*  (lipitin«-t  »i|ii*<-u*ti ;  cJt'htM.  rovenant«.  an*l  yr*^ 
nil***"' 

1  rill*  lr;:al  at-i  i'|it:i{iiiii  **\'  iltht  i^t,  a  Mini  «•!  nmnfy  «lii«*  l»y  ('«*nain  ainl  rt|  *v^i« 
•i^n*«-iiii'nt  '  a«.  \*\  u  IniihI  fur  »  «li(iTriiiimt«'  r»iiin  ;  a  lull  «>r  rH>t«* ;  a  «!«■•  >:•,  ^  j^p. 
f(uiii .  Mf  a  ri-iit  i-<«i-r\i'il  on  a  l«-a«>i' :  u  ln-n*  iIm*  ijiiantiiy  i«*  lixi*tl  aiHt  •j--  ^'. 
aiifl  i|iN-*  iittt  litiM  imI  ii|i<in  any  -iiii<H-i|iii-nt  \aliiaiitiii  t«»  ^I'ttli*  it  Tli«*  i.<>ri  ;  ^t- 
%*• '  1  iiH-ni  ••!  (lii-<*f  i«  ail  injury.  ti*r  hIihIi  tli**  |ini|N*r  n'iiii-«ly  *i*  l*\  a*  \  % 
J     m|  i/. '7.  r    t<iiiin«)>f|   ilii*  |MTtiirniaiii-<- ••!'  tin*  (^•iilrart   anil   n«^«\iT    ve 

li|M'«  ilii  .ll    "iuiu    iliK-    .«  >      1  III!*   !•«  till'   ^li'trii'-t    ami   Min-^t    n-iiM-<ty  :  |«art.i •% 

hIiiti'  I  111'  ililit  ari-i>-»  ii|riiti  a  ^|i<  t  ialt\  .  that  i;*.  ii|ii'ii  a  •  !«*«■«  1  or  iii*(niiiii  i  t  i. '  r 
■t*al  N*  aUn.  It  1  \iTl-aliy  aLTt-i-  !••  pay  a  man  a  itTtaiii  |irii'r  ti>r  u  i  •rtu.ii  t  •  : 
o\  «;i»«Nli«  :ii|.l  tail  in  tin'  iHTtnrniatn  i*.  an  ai-tii'ii  o|  ih-ht  In-*  a^'mii^t  ni«- .  !  r  • 
inal«i*a  *•  f'  r fi.,h.tt>  inhtlait:  hilt  it  I  n;jrct'  t'T  ho  M*tt li  <1  prii'i'.  1  am  li***  . 
ii»  ail  .!•  t:>iii  lit  lii  ht.  hilt  a  "\**'t  lal  ai  tinfi  nfi  tin'  la^f.  u«  *  oitiiii;^  In  thi*  fiat  .-«  '4 
ni\  ii-iitr.iit  AimI  iimIi-i '1  a<  ti'ifio  lit  tlrht  arr  ihiw  m'1i1i>iii  i>n<tj'ht  I  >.:  .:•  r. 
ii|N-i  lal  ••■iiiiai!^   iiii'ii  r  -i-al  .   Hiiin-in  tin'  »uiit  liui*  i**  rlriirl\  ainl  itrt^v  i-i-.\  •  i« 

tin-^i  il  fi'r.  Ill  I  :i-«-  nf  ^m  h  an  m  lion  ii)i<n  a  ••iiij|il«-  roiitruil.  ihr  |>ia  :  -i^ 
ilMiiipo  iiIpIi  r  luii  iMlii  nil  :«■«  Kii^*!.  thf  iliti-inlaiit  lia->  lii*n-  thf  *aini"  a<l%  ai  *a.T 
fta  ih  an  a>  iii'ii  ^t  i-*'h^t  .  that  ••!  ua::iii:;  !.:«  lau ,  or  |iiirL'iriL'  h!Mi*«'lt  ••!  I'.t-  ..-M 
by  ••at!i.  It  In-  th.hk^  I  ri'i  •  r  ■' •  >ii«iii<Ii\.  in  an  ai-tinii  ••!  i|i  (•!  tiN-  y^  r  •:  5 
iuu*«i  }if<\i  (Ik-  \%  i.'>ii- ill  li(  hi  I  laiiii'*.  <-r  n  •  liXi  r  iii'thiiii:  III  all.  Kor  Uh  -)*(•!:• 
ouv  oiiijir  la'i-i'  i'l  u<  7i'-ii.  liM-il  aiiil  •li-ti-riii:ni  •! ;  ami  uhiili  lhi*r^*|i>rt- .  ii  \h0 
priM.t  \  .kT.i^  ll'i'lii  I  hi'  I  1. 1.  Til  1  ah  III  it  hi-  l""ki  •!  i||»i!:  If*  thr  *i;iliii'  <  i*ntra«  I  n  !  •  **•  f 
tlu'   |M  il"i!iiaiii  «'  I-  -Jti  >1   !*ir       ll   thi'i'i  toll-  I  hnii;;  all  a«  tion  ol'  debt  lot  m-  .  .  I 

•     \    .  .  Mn        *l  •    •    \    II    U  I 

»    •  r       i   .r    .    »    •••  •    •.*    «l|.  f^li,  \.v  lit    I  I 
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Rtit    ll  •■  xHiii  r   i-   n«  1   .iri»Mi  r  •*  l*-  •■  »   u  •■  fir-*    fji  •■  h.^t  ihirM'  h\  a  *l«»tr.  •  ^■^ll!.  ■*  i  'b^r 
lani>'  .tfi  Ml  11      Uu'l    \     I'    T:       rj  M-i     .     .       I  •!    IIumi   »**"*       Y^t  if  hr  thiitiM  r  ■••!  ^ « 
•  l-i;:     •l^•.lr     l<|u^>-ri     t  •     ■    -    ■•  i*     <•    I  *   •■•I   I--*  '      ir.'l    ihi*  ih'tr  •h'iiiM    kill   ahf*-*      •  ^  i« 
lh-"M.'  .  'lit    f.'-i  i-Tli  T  ■  •■    I      ■  .?    i«    •'.i".-i    Mi-i    f-    -.i'l    i«  111!  .-ii;»*r4«Al:"n  ••!   I li«*  ••*-••  *«• 
I'l.JT     ."    _■       "J    I  ••%      I  ,' .*        ).'   wi.    !■      I    •:■  r   .     .ir    1    I  'I*   •!••.•    ,«    kf|l    i-h*  n««i    ••:'■* 

■h  '•  r     •    of    :■.•■    I  r*  rti  ••■*       !    i     n.v   ■  i.<      ii-   .'iT  •  r   ii'>l    kf'iiHinf  nf  It    ah    ti!  I    .-^    mi 

n*-  I  »'•■'.  .1  w  •  -i  \  %  *  T  ■  ' .  ?.■.!.  I  -  T  .  .  •  '  .  !i-  •!  I*  tln'  |*'r»«ii  in**irv"l  i  ■  -j,-% 
li>-Mf  ,  .  ^^  \  /  • :  ,  •  \*  *  ,-*  ss  '  I.  \\  ■  •.  ■•  <iil).|..«  Ki:i-*ii<  ri«l'i«*  M  r  I  ~  *  .a 
III!  K  f  ,■  i-  i,<  fi  I'  I  n>  I.  -.'•.■'.'  -  f  I  .  .  •  •  .•■  -iipf*.  )  ll!  )4i:li*«l  mth  au  L  ••'-  r  f 
N'«-ri'»*  I     .11 '  ■    •  •    .»•   .1  .'I'*'   %'.  •     ii-    .•'  I  ■  I.'   r   ;    ■!■  .*•  fu    t  !.••   f  r*  iii:-*^   «»f  lh«-  ttmt*"^    •^ 

'r>  ".  '    «  •'.  '     *i  •    •   .« f.-  ■   ■  '    .1    .      •     t    -.r'  it    •     I-.    I  .  i  I.*  i.li   iiii  M-'t**!!  Il|«-Ii  ll.r  •-»«. 

4  Kdi^:.  ...     1  ui  ••  •'  iioi  I  •   W  .tf^t «.   .  1..  I    A  A.-i.   •■  •.-  -LuiTii. 
lan 
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am  not  at  liberty  to  prove  a  debt  of  20Z.  and  recover  a  verdict  thereon  :(u)  any 
more  than  if  I  bring  an  action  of  detinue  for  a  horse  1  can  thereby  recover  an 
ox.  For  I  fail  in  the  proof  of  that  contract,  which  mj'  action  or  complaint  has 
alleged  to  be  specific,  express,  and  determinate.*®  But  in  an  action  on  the  case, 
on  what  is  called  an  indebitatus  assumpsit^  which  is  not  brought  to  compel  a  spe- 
cific perlbrmance  of  the  contract,  but  to  recover  damages  for  its  non-perform- 
ance, the  implied  assumpsit y  and  consequently  the  damages  for  the  breach  of  it, 
are  in  their  nature  indeterminate  ;  and  will  therefore  adapt  and  proportion  theni- 
iielves  to  the  truth  of  the  case  which  shall  be  proved,  without  being  confined  to 
the  precise  demand  stated  in  the  declaration.  *For  if  any  debt  be  proved,  r*i  -fs 
however  lees  than  the  sum  demanded,  the  law  will  raise  a  promise  L 
pro  tantOy  and  the  damages  will  of  course  be  proportioned  to  the  actual  debt, 
oo  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in  30/.,  undertook 
or  promised  to  pay  it,  but  failed;  and  lay  my  damages  arising  from  such  failure 
at  what  sum  I  please :  and  the  jury  will,  according  to  the  nature  of  my  proo^ 
allow  me  either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions 
of  debty  where  the  contract  is  proved  or  admitted,  if  the  defendant  c*an  show  that 
he  has  discharged  any  part  of  it,  the  plaintiff  shall  recover  the  residue.(t7) 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinetj  and  some- 
times  in  the  detinet  only:  that  is,  the  writ  states,  either  that  the  defendant  oirea 
and  unjustly  detains  the  debt  or  thing  in  question,  or  only  that  he  unj\i»t\y  detains 
it.  It  is  brought  in  the  debet  as  well  as  detinet,  when  sued  by  one  of  the  original 
contracting  parties  who  personally  gave  the  credit,  against  the  other  who  peiv 
•onally  incurred  the  debt,  or  against  his  heirs,  if  they  are  bound  to  the  payment; 
as  by  the  obligee  against  the  obligor,  the  landlord  against  the  tenant,  &c.  But, 
if  it  be  brought  by  or  against  an  executor  for  a  debt  due  to  or  from  the  testator, 
this,  not  being  his  own  debt,  shall  be  sued  for  in  the  detinet  ox\\y.{w)  So  also  if 
the  action  be  for  goods,  or  corn,  or  a  horse,  the  writ  shall  be  in  the  detinet  only; 
for  nothing  but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name)  have 
personally  contracted,  is  properly  considered  as  my  debt.  And  indeed  a  writ  of 
debt  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more  nor  less  than  a 
mere  writ  of  detinue)  and  is  followed  by  the  very  same  judgment.(a:) 

2.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act  or  to  omit  one,  is 
another  species  of  express  contract,  the  violation  or  breach  of  which  is  a  civil 
injury.  As  if  a  man  covenants  to  be  at  York  by  such  a  da}^,  or  not  to  exercise 
a  trade  in  a  particular  place,  and  is  not  at  York  at  the  time  appointed,  r«ie<T 
or  *carries  on  his  trade  in  the  place  forbidden,  these  are  direct  breaches  ^  ' 
of  his  covenant )  and  may  be  perhaps  greatly  to  the  disadvantage  and  loss  of 
the  covenantee."     The  remedy  for  this  is  by  a  writ  oi  covenant  :{y)  which  directs 

(")  Bro.  Ug  ga^er,  93.    Dyer,  219.    2  RolL  Abr.  706.    1         (•)?.  N.  B.  119. 

8hov.  216.  («)  RMt.  £ntr.  174. 

(•)  1  RoU.  R«p.  257.    Salk.  664.  (»)  F.  N.  B.  145. 

^  This  is  no  longer  the  ca»e ;  for  it  is  now  completely  settled  that  the  plaintifi'  in  an 
action  of  debt  may  prove  and  recover  less  than  the  sum  demanded  in  the  writ.  See  Bla. 
R.  1221.    1  Hen.  Bla.  249.    11  East,  G2.— Archbold. 

The  judgment  being  final  in  the  first  instance  (suing  a  writ  of  injury  and  wager  of 
law  having  become  almost  obsolete)  renders  debt  on  simple  contract,  as  well  as  specialty, 
a  favourite  form  of  action,  and  it  is  of  daily  occurrence.--CHiTTY. 

"  By  an  express  covenant  a  man  is  bound  to  perform  what  he  covenants  at  all  events. 
Thus,  where  in  a  lease  there  is  an  express  unqualified  covenant  on  the  part  of  the  tenant 
to  pay  rent,  he  is  obhged  to  {)ay  it  during  the  term,  although  the  house  be  burned  down 
■nd  he  do  not  enjoy  the  use  of  it.  Shudbrick  v*.  Salmond,  3  Burr.  1637.  Belfour  w. 
Weston,  1  T.  R.  310.  This  is  certainly  a  great  hardship  to  lessees  where  they  are  not  by 
the  provisions  of  their  lease  obliged  to  rebuild ;  and  in  such  cases  we  accordingly  find 
that  recourse  has  been  had  to  a  court  of  equity  to  obtain  an  injunction  against  tho  lessor 
proceeding  at  law  for  the  recovery  of  the  rent, — which  has  generally  been  granted,  on 
eondition  of  the  lessee's  surrendering  the  lease.  Cambden  tu.  Morton,  in  Cane.  £.  4  Geo« 
III.  MS.  Selw.  N.  r.  472.    Brown  vs,  Quilter,  Ambl.  619. 

The  covenantor  is  also  answerable  for  even  the  act  of  God,  as  damage  by  lightning, 
Ac.,  if  he  have  not  excepted  it  in  his  covenant.  Brecknock  and  Abergavenny  Canal 
Havigation  va.  Pritchard,  6  T.  R.  750. 

It  may  not  be  unnecessary  to  point  out  a  distinction  between  covenants  in  general 


•  ^  . 
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tilt'  "l.t  rilT  Im  f  nriirii:ii '1  iln-  •(•■ffiiilHiit  iffiMTallv  !••  k*  *  y  |.i«  r<ivitiaiit  w  ■:.  t.\« 
|ii.i.i.;.:l      iv:riii>,ii    -|i>.;\   n^   tin-  iKitiir**  "t   iii<-  « ••\<  ii.u.l.    «'r  fitH>\%  ;:•«■«     ^  .•« 

(■•  M iilr.ii'v      aii>l  ti    :i iif.iii]!'*   ri'Irait'ii'v.  «*r   (iit-  liiirituiit    i*  .»•:•.»..    •• 

|i|<'n    ii  ii..i{   i-   ■   ii.ii'-t    ii"A    h<-    -pi  •  ilii  aii\    |n-i  |i>i-ii.i  •!.  till  ii    thi*   *ii^«i -i'*'  I.:    :  "• 
«i-i  •.;!._•*  fit    l>>|-;ii    U|[ii    |>!ii:«iii|i    (III-    I  iiM  lt:ili{.  I  l.t*   l>|i-.|i  h.  lllnl    itn*    i- ••«    w 
liif  i.  >|i|M  In  •!  ir.i  ti  (  \  .   u  if  ii  ii|Hiii  thf  jiir\    wiii  ^i\f  •;.iiii;ij^r«  ih  |*n>|->f'. 
tin    M  .u:\    •••i-l.i.iK  •!   I'\    !iii     |i..iLii!  III.  ainl   •••  I  :i».i<ii<  •!    I\    »»n*  U    l>rt*ai  h  ••!    If*     i^ 
li-ii'.  I.  ;  ••  « ifti' r.ii  t 

'1  i.i  I «-  \m  ••If    -pi  •  i««  i-i   I  ox  iiiaiit  lit  II  iiil!i-n'rit  ii;i{  iir«-  Iriiiii  l}it*  r***!  ;   :«;.  «  ' :  aI 

■•  a  •  ■•'.•  ii:iii(  r/./i.  I ii-.i\    i-r  iit-|.n«.i'  nt    l:ii  -l-.  ulih  li   -i  i  iit«  In  \f  |ar'.\    ■  :   a 

|M!--  :  .il  .iihI  |i.ir:.\  •  I  .1  Ti:ii  iiadiir  I .' •  \'*'r  ili.*  if.«-  ii  iiit-ily  !•  J'\  u  •;-•  a. 
uiifi'i  I  iiM  ii.iiii .  t< -i^i  "I'l  •  u«  |- !  l«irn»ah«i- "1  ili«-  liiiiir.nl  ••♦imrii.i.j  ••r'aa 
luii<i«  )*.ii  ti>  iM.it  ■%  •ii-'x  r  (•••liiiiiii  Mril.  It  tin  Ti  I>in-  ii.p  t  t«  itif  <i|it  r*:!  '-  •  ;li- 
iii.iiil  liii-  <li  l<  iiil.iiil.  I.iri  I  ;iili  •!  fill'  lit  ti>ri  Mill.  !••  Ivi  I  I*  ihi'  liiXiiLiii:  i:.^ir 
In-Iuii-ii    llif    |ii.i]ii;;ll    ]||..1    iiiiii    •  i'lii  t-riiili:^  IIk-  Milit:i.4i   i.ili'i-  III  i{<lf  «'..-•:.  .    .\!   1 

U|Hiii  li.i.o  |ii --^  i(  1^  that    iiiii*«  «*t   iaiiil  ar**   i.*>Ma.i\   l'\ii«l  at   i  ••iitiiii<i.    .t^ 

till-  |Maililil1.  ••r  |M|-«»i|i  («i  ulfiii  liti'  lilir  !•«  Ii\lr«l.  I'llii^'ili^  u  M  rit  ••{  I  •  -■  •  ..:  :. 
ill   ulitili   hf  hUuTl'*'**!^    ••••lilt-    ai^Ti'i'liii'lit   t«*  ti:ft\f    K-i  li   lii.tin-   ltlHi-«-|i   inlii   u:    •   'r 

ilrfiifi  iuiil.  t«iui  itiiij    li. •••>•-    )>arfiiiiLir   lafi«l-.  i'-r    (ii inpii  tp^it   iif     m:  . 

Iiriii^o  ltii*«  a«(i<>ii  AimI.  l<ir  (!••'  tini  nt  ihi^  oiiiipi'-i  •!  iiiit<T«  h«-«*.  th*  t.r  •  r 
/Iriijii  *  I  «Mr>ir>/'. I  i>«  iii:ii|f.  uiirrt-iiv  (In'  iii-l<iri  i.iiit  i:'iv\  i  al:i  ■!  thi*  •  "jii  /  r  ^- ■ 
kii*>vi  Iiilji*>«  ilif  hrii  11(1  III*  t'l  I'l'  liii'  riL'li'  *'l  fii*'  |>i.iii<';!!.  ii"W  taiii*!  ::•  «*- 
liix«-f       Ariil  iii'iri-ii\  I  I*.  a«  ••  .!••  •*  l*'r  \t.ii-«t  Mt-n-  I'liimiiV  i  liiioi'lfn-*!  ••i.i*.  .»•  > 

•  «  • 

tru«  (•«  /'  -  nr  t(i\. 11:11,;^  !..|    il.f  «  ii:i>\  111!  Ill  ••!  tlii-  fi  tiT-  a:.>i  lit  ••til*,  ainl  1.-  '.  .4*  ' :  •- 

•  I'hI      <  ('itVi-\  am  •- ■•{    :\u\   r*  .1!  iiili:!-!  111  ttii*  ..iii'i.  *l  in    .iiitu-ht  rt-tii«-:v  :    r  'c 

•'      li  f*«i-4'.  It  i-|.  .  J.  .1.  i\  ,1-  i'\  a  w  Ml  •»!  I  ••\  tiiiii.r  a^a.!i-l  tin'  it***ir.  !■•  r»  •  •  . « f 

till'  Ifrili     It    III  l^t-iiij     arnl    •i.tii..!  .'• -.  Ill    i  a*i     rtii-   nii-dT   u  ;f«   •  Kinfiiitli  •!    !--.  \*ur 

m 

lfw»iir  liiiiiHi  it  «ir  .!  (i.i-  iii'itt  u.i»  I  \|i:i-i  ii.  or  ifn-  mioti  r  ua*  f-«iiiiii..::i'>.  *  _\  a 
►Iraiij'  r  i  laiiimu'  \'\   aii  •  .-i'  r  i.'i'-.  (In  n  !'•  U'  "\*  r  •laiiia;.'!  ■•  ••iii\     ■ 

N<i  |N-r**«iii  t^'iiM  a'  «  ■•ti.iin'h  i.i  A  laki'  ati\  :itti.i;;r  ••!  aii\  i**\t-i«aiit  *-r  •«  :.-lf 
tii*ii.  •  \i  <  |ii  ••lit  It  a*  u  •  n  |..ii .  .•  -  "r  I'l'ix  i«-  tlnrirn.  aij-l.  t.i  1  ••iir*f.  ii"  i:*^.4:.'ir 
i»r  a--i  'h I    aii\    r«\«:-.  'ii    '-r   r^  iit       'l«»    riim  <1\    u  im  ii.  aini    lii'-r*-  •  t!- •  *  .a.  \ 

tii«ti||r«'    tiill.t-    k   »i^'  -     jfaii'-t*     I  In-     -.|n.:I«.  i.t     :l.i-    IIP  lia-T»rH'?»    thili     lnA.\      :  •- 

iMi|\i -i,  (III-  xiatntr  .iJ  Ihti  \11I  I  •1ft  l:ivi  *  tin-  a««>::ii«  <- ••!  ar«-\«r«.ii  x:\*r 
iiiitMt'  III    aiiii  ti   ao'-.^'ritiM  1  *  (In*  •oatiH-  rt-iit«-<i.<-«  a:^a:ii>t  tLr  part:«  ular  '•  r.Aiit. 

IfV   i-iitr\    Mr   a' !h'ii.   l-r    u.i»;f  fp  ftln  r  fi'ilt  itur* '•.   ii'*ii  iia\  fin-itl   "I   n  ■.'.    .k;*l 
In  III  |Hi  i<ir  main  1    <•(   1  ••n  ii'.ii  ri-«.  1  i-vt  naiit-*.  ainl  ajt*  t  fiii-r.T«.  a«  (In-  a***:^?!*  r  !    r^ 
M*it    iiiii^ht  l..i\i-  i.i'i.   ainl    n.aki  -  I. tin  i-i{iia!l\    l.aMi-.  ••ii  tin-  iitli«-r  liaifl.  I  -r  a  '.» 
B;;r«  f«l  III  t<i-   |ii|-I<iMin    I   i'\    I  In-  a*-i::in»r.  i"\«  ij'T    lit  tin"  1  a»i'  «»t    HarRlfil\ 

>{  A  |irMiiii-<-  :•<  :ii  !'■•  1..1;  irt-  i-t  a\irl'al  <  "V*  i.aiit.  ainl  Maiit*  ii<>t:..?  ^  ^  &; 
tin'  ^''U  inriif  \  ■•!  \i  r  '  Il  '  ainj  ••  aliii  J  !<•  niak<-  |f  a^'-i'iiT*  l\  ttn*  •^fii*'  It  '.t>»  rr- 
|nn'  It  ti*  !«•  •!••  ati\  *  \|  ■  '  t  ait.  :t  i«  aii  <-\|  n -«  <  «<rtlrai-t.  a*  tiiu<  i.  »•  xr\ 
rn\tr.aii(  .  ami  tin-  I  r<  i«  '.  ••!  >;  •«  an  i-t|iial  iiiiur\  'Ilii  n  iiii*«lv  iiiti«-« -J  .*  :.  ' 
i-x:»''l\  li.i  -..Ti:.  -  -..  .  .  :i.-*^  ;ii|  i|  all  aMi"ii  «'l  1  •  •>!  iiaiit.  1  Li-n*  ••fii\  !.•■*  ir 
■i1i<-li  ii|'ti|i  Hi  I.t-'  I-  I  u  ii.iT  .-  •  ain  •!  ll.t-  -/•-•^y*'  ••r  lllnftTtak  :.J  <?  ',:*■ 
ilrli  li'i.llil  .    ll.i-   l.i...il<     •■•     J"  I  ! -r '...li.:   W  lii'  h     ;*    T  li-   W  P -li^  nf   IDjUnk'  «!"I.t     "       V.s 

Iila-ii?:*l.    tin-    '..f    .1  ■■  "    u!..  ••■■I    :i    iiir\    art-    i.i    • -t  ii.;»:i    aii'i    •M-llii'        A*    .:    * 
Miii'h-r  I  in  •It    •.•■*..  I.    ■ ,    -  •    ,  •  «    or  .i-«Mi.i  -  Tf  (  :i  ii«  f  i  .1?  li**  m  ill   (•uiM   nrfl  •  •  rrf 
|i!*i  in>ii-<-  \\    • !  :i,  :i  •  •        .  •     *.    j    ..|    |  i.t:!«   T<  •  •!  •    t  .   <  '.i.M»    lia*   alt    Bt  ti«i|i    •■:.   lt< 
I'a-i    a^.i:r.-:  :!.•    •    .         ■    !    .    r.  -  I:. ..   !.  ..:    I.>  i-Niir.  •■•  }-n>fiii^*.  un«l<-rtak.v^   •? 
•  K  '     >.  >  \  >     .-  -   I  -»•■■-*•••-•■    r  \  fc  «•#. 

•  «  •  I    -      .  *'      f    •   •      I  r      Jfc-    l4- 

•      ..     .     k 

•n'l  '^ .-.   i    I  ■     .   •  • 'i.Ti-       III   •  ■  •    i.i!!»  r  •  .*-••  ilir  lit'Iv***   '■  *•  i- * 

•    I.     ■  •    -  •:..   I .  '   ■■  \    i  r  ?•■  I  r  •  i*"!  ii}->n  i;  •     •!■••.»?: 
r.    •'..    ^.!  ■     ■  .   lut    l.n.jii:'      •.    •  Ai« 

•  :    .        ■ -       *•■  •     *.  ,t::.' :       ii  1  •'iiHAiit*.  .1.  likfc    k 
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assfnnp.sif;  and  shall  recover  a  pecuniary  satisfaction  for  the  injury  sustained  by 
8uch  delay."  So  also  in  the  case  before  mentioned,  of  *a  debt  by  simple  r*-iRQ 
contract,  if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of  ^ 
pmiuise  entitles  the  creditor  to  his  action  on  the  case,  instead  of  being  driven 
to  an  action  of  debt.  (^)  Thus,  likewise,  a  promissory  note,  or  note  of  hand 
not  under  seal,  to  pay  money  at  a  day  certain,  is  an  express  assumpsit;  and 
the  payee  at  common  law,  or  by  custom  and  act  of  parliament  the  cndorsee,(/) 
may  recover  the  value  of  the  note  in  damages,  if  it  remains  unpaid.  Some 
aj^reements  indeed,  though  never  so  expressly  made,  are  deemed  of  so  im- 
portant a  nature  that  they  ought  not  to  rest  in  verbal  promise  only,  which  can- 
not be  proved  but  by  the  memory  (which  sometimes  will  induce  the  perjury) 
of  witnesses.  To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 
II.  c.  3,  enacts,  that  in  the  five  following  cases  no  verbal  promise  shall  be  suf- 
ficient to  ground  an  action  upon,  btit  at  the  least  some  note  or  memorandum  of  it 
shall  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith : 
1.  Where  an  executor  or  administrator  promises  to  answer  damages  out  of  his 
own  estate.  2.  Where  a  man  undertakes  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  3.  Where  any  agreement  is  made  upon  consideration 
of  marriage.  4.  Where  any  contract  or  sale  is  made  of  lands,  tenements,  or 
hereditaments,  or  any  interest  therein.  5.  And  lastly,  where  there  is  any 
agreement  that  is  not  to  be  pertbrmed  within  a  year  from  the  making  thereof. 
In  all  these  cases  a  mere  verbal  assumpsit  is  void." 

O  4  Rep.  99.  (/)  See  book  U.  ch.  30. 

"  It  is  worthy  of  remark  that  the  leiirned  commentator  has  not  either  named,  de- 
scribed, or  even  alluded  to  the  consideration  requisite  to  support  an  assumpsit ;  and, 
what  is  more  remarkable,  the  example  put  by  him  in  the  text  in  order  to  illustrate  the 
nature  of  the  action  is,  in  the  terms  in  which  it  is  there  stated,  a  case  of  nudum  pactum, 
(See  1  Roll.  Abr.  9,  1,  41.  Doct.  &  Stud.  ii.  ch.  24,  and  5  T.  R.  143  that  the  action 
will  not  lie  for  a  mere  non-feasance  unless  the  promise  is  founded  on  a  consideration.) 
This  remark  ought  not — neither  was  it  intended — to  derogate  from  the  merit  of  a  justly- 
celebrated  writer,  who  for  comprehensive  design,  luminous  arrangement,  and  elegance 
of  diction  is  unrivalled.    Selw.  N.  P.  45. — Chitty. 

**  These  provisions  in  the  statute  have  produced  many  decisions,  both  in  the  courts  of 
law  and  equity.  See  3  Chitty 's  Com.  L.  per  tot.  It  is  now  settled  that  if  two  persons  go 
to  a  shop,  and  one  order  goods,  and  the  other  say,  "  If  he  does  not  pay,  I  will,"  or,  **I 
will  see  you  paid,"  he  is  not  bound  unless  his  engagement  is  reducea  into  writing.  In 
all  such  cases  the  question  is  who  is  the  buyer,  or  to  whom  the  credit  is  given,  and  who 
is  the  surety ;  and  that  question,  from  all  the  circumstances,  must  be  ascertained  by  the 
I'ury ;  for  if  the  person  for  whose  use  the  goods  are  furnished  be  liable  at  all,  any  promise 
by  a  third  person  to  discharge  the  debt  must  be  in  writing,  otherwise  it  is  void.  2  T.  R. 
HO.  H.  Bl.  Rep.  120.  1  Bos.  &  Pul.  158.  Mutual  promises  to  marry  need  not  be  in 
writing :  the  statute  relates  only  to  agreements  made  in  consideration  of  the  marriage. 
A  lease  not  exceeding  three  years  from  the  making  thereof,  and  in  which  the  rent 
reserved  amounts  to  two-thirds  of  the  improved  value,  is  good  without  writing ;  but  all 
other  parol  leases  or  agreements  for  any  interest  in  lands  have  the  effect  of  estates  at 
will  only.  Bull.  N.  P.  279.  All  declarations  of  trusts,  except  such  as  result  by  impli- 
cation of  law,  must  be  made  in  writing.  29  Car.  II.  c.  3,  ss.  7.  8.  If  a  promise  depends 
upon  a  contingency  which  may  or  may  not  fall  within  a  year,  it  is  not  within  the  statute, 
as  a  promise  to  pay  a  sum  of  money  upon  a  death  or  marriage,  or  upon  the  return  of  a 
ship,  or  to  leave  a  legacv  by  will,  is  good  by  parol ;  for  such  a  promise  may  bv  possibility 
be  performed  within  tlie  year.  3  Burr.  1278.  1  Salk.  280.  3  Salk.  9,  &c.  Partial  per- 
formance within  the  year,  where  the  original  understanding  is  that  the  whole  is  to 
extend  to  a  longer  perio<i,  doe^  not  take  the  case  out  of  the  statute.  11  East,  142.  But 
even  a  written  undertaking  to  pay  the  debt  of  another  is  void,  unless  a  good  considera- 
tion appears  in  the  writing ;  and  the  consideration,  if  any,  cannot  be  proved  by  parol 
evidence.  5  East,  10.  If  a  growing  crop  is  purchased  without  writing,  the  agreement, 
before  part  execution,  may  be  put  an  end  to  by  parol  notice.  6  East,  602.  But  a  court 
of  equity  will  decree  a  specific  [)erformance  of  a  verbal  contract  when  it  is  confessed  by 
a  defendant  in  his  answer,  or  when  there  has  been  a  part  performance  of  it,  as  by  pay- 
ment of  part  of  the  consideration-money,  or  by  entering  and  expending  money  upon  the 
estate;  for  such  acts  preclude  the  party  from  denying  the  existence  of  the  contract,  and 
prove  that  there  can  be  no  fraud  or  perjury  in  obtaining  the  execution  of  it.  3  Ves.  Jr. 
^9,  378,  712.     But  lord  Eldon  seems  to  think  that  a  specific  performance  cannot  be 
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they  stand  excused.  But  otherwise  the  party  robbed  is  entitled  to  prosecute 
them  by  a  special  action  on  the  case,  for  damages  equivalent  to  his  loss.  And 
of  the  iiame  nature  is  the  action  driven  by  statute  9  Geo.  I.  c.  22,  commonly  called 
the  black  act,  ai^ainst  the  inhabitants  of  any  hundred,  in  order  to  make  satis- 
faction in  damages  to  all  persons  who  have  suffered  by  the  otfences  enumerated 
and  made  felony  by  that  act.  But  more  usually  these  forfeitures  created  by 
statute  are  given  at  largo  to  any  common  informer;  or,  in  other  words,  to  any 
Rucli  person  or  persons  as  will  sue  for  the  same :  and  hencQ  such  actions  are 
called  popular  actions,  because  they  are  given  to  the  jwople  in  general. (7/i)  Some- 
times one  part  is  given  to  the  king,  to  the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  *informer  or  prosecutor:  and  then  the  suit  is  called  r*ij»9 
a  qui  tarn  action,  because  it  is  brought  by  a  person  ^^qni  tarn  pro  domino  ^  "* 
rege,  &c.,  quam  pro  se  ipso  in  hoc  parte  seqnitur."  If  the  king  therefore  himself 
commences  this  suit,  he  shall  have  the  whole  forfeiture. (n)  But  if  any  one 
hath  begun  a  qui  tarn,  or  popular  action,  no  other  person  can  pursue  it :  and 
the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all  others, 
and  conclusive  even  to  the  king  himself.  This  has  frequently  occasioned 
ofTenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to  forestall  and 
prevent  other  actions :  which  practice  is  in  some  measure  prevented  by  a  statute 
made  in  the  reign  of  a  very  sharp-sighted  prince  in  penal  laws,  4  Hen.  VLI.  c. 
20,  which  enacts  that  no  recovery,  otherwise  than  by  verdict,  obtained  by 
collasion  in  an  action  popular,  shall  be  a  bar  to  any  other  action  prosecuted 
hona  fide.  A  provision  that  seems  bori'owed  from  the  rule  of  the  Roman  law^ 
that  if  a  person  was  acquitted  of  any  accusation  merely  by  the  prevarication 
of  the  accuser,  a  new  prosecution  might  be  commenced  against  him.(o) 

A  second  class  of  implied  contracts  ai-o  such  as  do  not  arise  from  the  express 
determination  of  any  court,  or  the  positive  direction  of  any  statute;  but  from 
natural  reason,  and  the  just  construction  of  law.  Which  class  extends  to  all 
presumptive  undertakings  or  assumpsits;  which  though  never  perhaps  actually 
made,  yet  constantly  arise  from  the  general  implication  and  intendment  of  the 
courts  of  judicature,  that  every  man  hath  engaged  to  perform  wliat  his  duty  or 
justice  requires.     Thus, 

1.  If  I  employ  a  person  to  ti-ansact  any  business  for  me,  or  perform  any  work, 
the  law  implies  that  1  undertook  or  assumed  to  pay  him  so  much  as  his  laboitr 
deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  remedy  for  this  in- 
jurj'  by  bringing  his  action  on  the  case  upon  this  \m\y\\(id  assumpsit ;  wherein  he 
is  at  liberty  to  suggest  that  I  promised  to  pjiy  him  as  *much  as  he  r*i«o 
reasonably  deserved,  and  then  to  aver  that  his  trouble  was  really  worth  L 
SQch  a  particular  sum,  which  the  defendant  has  omitted  to  pay.  But  this  valua- 
tion of  his  trouble  is  submitted  to  the  determination  of  a  jury;  who  will  assess 
such  a  sum  in  damages  as  they  think  he  really  raeritecl.  This  is  called  an 
assumpsit  on  a  quantum  meruit. 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valeboty  which  is  very  simi- 
lar to  the  former,  being  only  where  one  takes  up  goods  or  wares  of  a  trades- 
man, without  expressly  agreeing  for  the  price.  There  the  law  concludes,  that 
both  parties  did  intention  all}'  agree  that  the  real  value  of  the  goods  should  be 
paid;  and  an  action  on  the  case  may  be  bi*ought  accordingly,  if  the  vendee  re- 
fuses to  pay  that  value. 

3.  A  third  sj)ecies  of  implied  afisurnpsits  is  when  one  has  had  and  receive<l 
money  belonging  to  another,  without  any  valuable  consideration  given  on 
the  receiver's  ])art;  for  the  law  construes  this  to  be  money  had  and  received 
for  the  use  of  the  owner  only;  and  implies  that  the  person  so  receiving  pro- 
raised,  and  urdertook,  to  account  for  it  to  the  true  proprietor.  And,  it*  Ik-  un- 
justly detains  it,  an  action  on  the  case  lies  against  him  for  the  breach  of  such 
implied  promise  and  undertaking;  and  he  will  be  made  to  rej)ay  the  owner  in 
damages,  equivalent  to  what  he  has  detained  in  violation  of  such  his  promise. 
This  IS  a  very  extensive  and  beneficial  remedy,  applicable  to  almost  every  cast^ 
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(•)  S«  book  li.  ch.  20. 
(•;  2  Uawk.  P.  C.  268. 


(•}#/.  47, 15,  a. 


113 


h\:\ 


im:ivatk  wi:on<;s. 


[U-.K    III 


\\  In  n  f  )i«-  ill  :•  n  I:iiif  ',»-•  TiMi  =\  •  •!  Tii««in'y  w  \,n\i  .  i  ifY*/  -  • '  '•-.fi-.  In*  ii-i  j'  r  •  f». 
tiiici  It  )••  «  r-'T'  iii-'iii  \  ji.ii  •  \'\  iii:«{aUi  .  «ii'  iifi  II  «-«tii«tiili-ru!pffi  ul..  '..»■  :-  - « 
lit  i.ii!  i'T  inrti-i/ti  :!U|i- -:ti  •II.  •  \tiirii'iii.  t'l"  ••j'|»ri—-mii.  «»r  wln-n-  if  \  •  :  .- 
Mflv  .iii'.i^*-   1-  (.«K'  II  ••!    liii-  |il.i:iil  .:T  *•  «  ;  iKitmlt.     t 

I    Will  ri*  :i  |it  r-iii  iiu*>  Lii-i  ••■it  aipl   i-\|it-ii>li  <i    )ij>«  muh    rii'iiify  t-r  ;*•    i.««    '! 
ftiiiitlit-r.  at    ii'-    ii>jiii«;.  tin-   ::iu   inipln"- a  |iP*iim<-i'  «•!    ri')ia\  itn-iit.  .u.  1  a'l  ^   '     r. 

Ulli   ill-  itii    ll.i*   .r».«j  .•^.••'     y    ■ 

.,  .,  ,  .'i     'l,ikiv\!-'     Iiili''\.  iiii'Mi  :i  •.Tat»'*l  a'i'»'iiiif    IhImiiii    !«■•!!..  ri  r   i»  •• 

'      lip  MtJii-r   iti-r-'iii*.    ll.«     lav*    liiipiii—    lliaT    lir,   a^aiii**!   uliiifii    tli«     t.ii--.- 
ftp|ii-.ftl'-.  Iiji'«    i-nira^'i  "1    !••    |'a\    i'     !•»    iIh*  ••tlnr.    (iiiiil^'li    !li»'ri'    U'  !!••!    ;ji  \    .»•••.!. 

Iir*iiiii«t'       Aii'l    fi'iiiii  till**  :iii|ii.i  .tf  !-«ti  :t   1^  tri*if  iiftit  l<ir  iii  iiiiii'*  nii  thi    •  .i»«    t     t^ 
•r>>ii^'l.t ,  tli'i  l.inii  J   ti..it    (ill    |m.iiiiT,M    ainl  •(•  !•  ikKiiiT    liad    *>fltlr<l   Uf    r    a<  t .  ..•■• 
ti»:;«"!  ImT.  •#••"•■•</    ■     /I'^tN'i . «.  !•/.      wtii'li    :iM  «■-     li.itiM'  !••  I  lit*  •I.I-41I'*  «•!      r*','^-' 

ftiiil    tiiat    till-  •!•  fi  ii't.iiiT   I  fi_'.ik:t -I   t<i  pay  iIh-  |ilaiiititl   liii'  ^a2:iip  •■.  Kni    ki.i-  •hmt 

|l4w|ri-ri  •!   fit  ihi   ;t  }ti|r    it    im  a« '"••'III!    }|j|«t   l>it  h   ltia>li'  ll|*     fInTi   tlii-   Itj^nl   r»  r:  •    !t 

i^  |t\   l»i  iii:;iii:^  m  wiiriif    i      ■.•./  ./    .■   //ly  •// i ;   f     r>  •iiiiiiaifl;ii  J  llit- ilfli-iii:  iiit  I  ■  'iri.- 

«|iT  a  1 11*1  ii«  •  "lint  !•»  1 1.1'  pMiiilitl.  t.r  -linw  tin-  « ■•iirt  u i  I'aii^-  t«i  !i .•  "-^Ty 

III  llii*  ai"li«iii.  it  tfii'  jil.i'.iii  •?!  -.ni'i-ii'-l*.  thiT»' ari-  t\m  ii:l,;iin*ii!*  ?»!••  r: -•!  •. 
tliii!  tilt*  •li-|i-ii<latil  i(*i  ai  •-••liiiT  y/  -i  r..i.'.j.tif,*  dfiiin-  aii'i'*<ip»  a|<)<«>:i.T*  •!  f  \  ^ttt 
('tiiirt :  aii'l.  ulnii  •iiili  ;ii  riiiint  i«  tin'-iit '1.  tht-n  tli*-  ^i-i  uri-i  jiiit:*iiii'ii!  i«  I  i'  t^ 
(in  |ia\  tin-  )>i:iiiitifT  <••!  iiiii«  ti  a-  \\*-  i«  t'tini.l  in  ari'i-ar  Till'*  »t'*htii.  I  \  t '  •-  .•! 
('iimtifii  \a^\  .   »    la>  ••iil\  aj.iiii*f  fhf  i..iitii'-  lli«-t!i-i-l\f».  iiiiil  iii«t  tin  srt  \i'»  ;.*    r* . 

Ihm  aii-f   iiiaTii-r<*  ••(   a ml    ii*iii   •»n|i|\    <•!!    liirir  n%vii    kii"M  lisi^*-       );  ;•    ?■.• 

«li-t<-' T.  alli-r   iiiaii\    tniir:.  •-   ntf*  iii|>t«    :ii    |iariiaii.i  hi.  u  a*    a!    i  i*!    r«  Mi*-.  •    .    f; 
»lat  iiYi     I  Aliiii  .  <     I'i.  u  l.n  1 1  ^i\>  «  .til  at  ( :>'ii  ••!  iii  •  'njiif  ii;:a.!i«t  ll.i-  t  \i  •     '.-  r^  .«'  •! 
jNliuiiii-tral'*r«       KiK.  Ii<>v\  •■*.  •  r.  \*    i«  f'*iiiiil    )>\    i'\|>i  rii-iit  ••.  that    tin    tri'-**    r>  j-2jk 
aiiij   i-lli-t  Tii.il  \\  A\   ;••   -r;.i-    ti.i^i*   in.ittiT^  ti:   ai'Miiiit    i-   hi    ImII    in   a  •'■    .-«   ••! 
«iJUil\  .  ulitl't:!  ill*!  ••%  t!->    ii:.i\    l>i-  i..i<l  iiii  riif  •lid-ipjalil  •  ••atli.  \tir).<    i*   :•    *.   r.- 
INiTi-iN   i'L  liii*  i\  i>ji  h   •    wlii'li  t'.i    }:.iiiit:ri    tit.i\  U- aM«'  !••  lir*H|iii  •'       Wii. -•-.n 
Hi-lMli*.  ill  tff 'i'ljiit.  Tii  I    .riij'i  i   .1   .nail   tii  l-lit  -^  :il  ainl  <••  tlli-  fi  <•  ai  '-••itfiT-.  »'•    '    -« 
Xvvy    '••ll'tiii    I.*-- i  ;   ill-Ill. •),.  \i  I  III    :i«i    a'-'iit    :-   "in**-    ••fattti,   !ii-fl,  Tij    i-    •■     i* 
«'a*iiitiii<ii  tlijii.  :.'    a'  *i-»ii  ii|i-''i  *l.i    -;  .{•!!•  -t  -'    ■       y    -'  \'%  |ia\    rl.i-  h.ila[it  . 
,  J  . .  .  ••     •'!  i.i    I.I*?  •  i.i**  •■!   •  •  il'  I  ai  ♦««.  ri.jiii  i|  l'\    r»*.l— 'li  iili'l  ««•!.••'»•!      •     4 

*  l.i«  .  ai  --  i.i*-!!  !'.i*  oil  |-|--'-:t:>i|i.  tiiat  r\  iT\  ••ii-  u  li*»  i;ii<li  riakt -•  xu\ 
•flirr.  i'iiijnv\  ll.i  i*T  •  •  if-' .  '-r -li*!  i  .  I  ■■!.!  iM' r*  w  ji  Ii  li.ii-t-  ■.«:.<■  iiii|>Jii>  .ir  i-.r-a^t 
liiiu.    !«•   iM-'iiiMi    :;    V    ti     'iilijri!\.    •Iii:-'iiii  i\    aii'l    ••kiil       Afi'l.   il    t'\   h*   m  la*. 

•  •  • 

4ii  *:\\**  V  •  J  lit-  •-»■  •iii:it-\'  »  iiki)\  :i.!ii!'\  ai  •  lUi  «  \>*  i\i'li\  pliiaN.  th«'\  !••%#*  t^  •  r«  !•  rr 

■  ■  .  -  • 

il»«-ir  r*  III! 'Jv  :ii  >l.iri;.i_'>-*  !•%  j  •]•!■■  ,:ii  a<lt<'ii  ••li  iIm'  t'a**«'  A  !<*w  !it*1al»"««  «i.« 
1uJ\  il-u^'vali-  i'..  -  iii.i'Nt-  ii  .%ji  'illitfriil  tin-  {•uMm  :«  L'^rlty  ••!  ii«^-l-«t*aC 
ilut\.<r  .1  |f.up.il-.>  I  n  .!•  Il  ••!  .'.'t  iKiii  tiM-aiii-f  urn!  liii<>-l*-a'*.itii  t- .  a-  !  llir 
hIkt.iI  «l>ii-'»  ii'f  f  ^i-i  .ifi  .1  \\r,\  •••lit  tii  liiiii.  iir  it  li«*  \«iiIiilU  inakt  -  .%  *4.v 
n'lut'h    ti.rfi.i:.   iv    U»'ii    T!,..m-   «;!•.••    (hf   jiiirti    a:;;^rjr\nl   "iliali    lia\«-.i  •    ^. 

iifi  f/i'  ■ ..'  ■  i-'f  -li'iLiji*  ii'  ?  •■  a«N«  ^••-■i  l»\  a  Mir*  /  Il  a  •'ln-ril!  »*r  ija-  .■  •  •  •■  -^ 
B  j»ri*"t.'  r.  w  •,..  .^  r.iK«'ii  <ij«iii  r.n'-'.i  jiiin  i  •.«..  tS»:it  i*.  ilnrinj  tin-  \m  i.>i-  •  %  f  » 
nuit.  to  »-•.•;■■.  '.•  -.  ■.»■.•  fi  au  .i»-'i.»u  -u  *t'f  rMm'  «t  Hut  II.  al1«-r  iu  I  •  '  -  .'.  i 
jga>.lir  i'l  a  -I.'  :  "*  j--  ■  :i.  •'•  a  I-  '  '■  -r  !•*  r«t  ajt**.  i*  li-i  i*  i  ti;ir::t*«l  ill  r\i-«  u^  \  '  T 
M  •  t-rtaiii  »>ii-i.  "■'  •!•  '  '  *i  it:>  ..  i;«  .\  I*«->mii  •>  l.i*  niaii.  :umI  !•«'  i*  <  «*iii|m  •  if  •  * « 
HI  iu  II  iif  .'  *r  I  .■.■:••  .1  *  .11.  .-.J  I  i.ir.  I  tf  r,.]  a>..^TT;uni«i.  ti#  ^i1iM\  Un*  •  n-.  '  r 
lil-uli.i,<  •!•  ii.:ii.-J  u.  •  I  !  •':  I..  I-  _'P»ii'  -|f«i  «r  «i|i  iIh-  i^^l|ll\  ••tllii-  •*  \*  .  ' 
ul    \Vf.:iii     J.    I   .    J.-!u      J     •       11     .«:i  ;     1     J:  i       I J     I      \Z        All    liiJ%iM'alr  ••!   aV     ":     « 


I    ' 


\>  .  ■    I  ■      ■  ■  I «.     «• 
.1  •   ^     ■  I 

t   ■  t  .^   i  fe      M  .    '  k     :  Ib  •<  :  • 


■    ]  •   ,        .  ■  \  -      I  ■'        I  ■ 

fi'iii-    1    I  .:.»»■■• 
Ill    III     •  ir   ■  ■!-,■,. 

Ih»-    k    II  I      ;  *!         »      •     .     f." 

|lk.>.    !,.   -■.   ■  I        ■    *\.    ,    ,*    j  . 

*iT     K      I    "•  4    il.IM 
114 


I  •    • 


■  «.     I 


s 


1    1^    II-    \r\\\   r^  •»ifr  i!  *  i-  V   •  ■     ■ 

•  I  i  .III  I  i-lijiM't^i  i<   ?■  «   i-      ^    . 

•  T    i    ?  .-  -.i:<l  ihal  il.«'  i  "•      »•       ' 
i   *  .  ■    ■•    »'.•■  Ur»'   Mr    .1    '.   ■         •; 

•    -    .  ..:a'  .•■  I  rili«'l|'lra  **f  At.   .y«  -    «^ 


Chap.  9.]  PEIVATE  WEONGS.  1^5 

that  betray  the  cause  of  their  client,  or,  being  retained,  neglect  to  appear  at 
the  trial,  by  which  the  cause  miscarries,  are  liable  to  an  action  on  the  case  for 
a  reparation  to  their  injured  client.(j:)**  There  is  also  in  law  always  an  implied 
contract  with  a  common  inn-keeper  to  secure  his  guest's  goods  in  his  inn ;  with 
a  common  carrier,  or  bargemaster,  to  be  answerable  for  the  goods  he  can'ies; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming  him;  with  a 
common  tailor,  or  other  workman,  that  he  performs  his  business  in  a  workman- 
like manner;  in  which,  if  they  fail,  an  action  on  the  case  lies  to  recover  dam agea 
for  *8uch  breach  of  their  general  undertaking.(y)  But  if  I  employ  a  r^icui 
person  to  transact  any  of  these  concerns,  whose  common  profession  and  ^ 
business  it  is  not,  the  law  implies  no  such  general  undertalcing;  but,  in  order  to 
charge  him  with  damages,  a  special  agreement  is  required.  Also,  if  an  inn-keoj>er, 
or  other  victualler,  hangs  out  a  sign  and  opens  his  house  for  travellers,  it  is  an 
implied  engagement  to  entertain  all  persons  who  travel  that  way;  and  upon 
this  universal  assumpsit  an  action  on  the  case  will  lie  against  him  for  damages 
if  he,  without  good  reason,  refuses  to  admit  a  traveller.(2)  If  any  one  cheats 
me  with  false  cards  or  dice,  or  by  false  weights  and  measures,  or  by  selling  me 
one  commodity  for  another,  an  action  on  the  case  also  lies  against  him  for 
damages,  upon  the  contract  which  the  law  always  implies,  that  every  transac* 
tion  is  fair  and  honest.(a) 

In  contracts,  likewise,  for  sales,  it  is  constantly  understood  that  tlie  seller 
andertakes  that  the  commodity  he  sells  is  his  own;"  and  if  it  proves  otherwise, 
an  action  on  the  case  lies  against  him,  to  exact  damages  for  this  deceit.     In 

(•)  Finch,  L.  183.  (■)  1  Ventr.  333. 

(9)  11  Rep.  64.    1  Saund.  324.  (•)  10  Hep.  56. 

••The  authority  cited  for  this  position  falls  short  of  maintaining  it  to  its  full  extent. 
Finch  merely  lays  down  the  law  in  the  case  of  an  attorney  for  the  tenant  in  a  real  action 
making  default ;  and  F.  N.  B.  96,  which  is  Aw  authority,  goes  no  further.  As  the  advo- 
cate can  maintain  no  action  for  his  fees,  (see  atUe,  p.  28,)  there  would  be  some  hardship 
in  exposing  him  to  an  action  for  what  his  client  might  consider  want  of  proper  zeal, 
indui*try,  or  knowledge  in  the  conduct  of  his  cause.  In  two  cases  (Fell  vs.  Brown  and 
Turner  r*.  Phillips,  Peake's  N.  P.  C.  131,  160)  lord  Kenyon,  at  Nisi  Prius,  held  such 
actions  not  to  be  maintainable. — Coleridge. 

In  the  United  States  there  is  no  distinction  between  attorneys  and  advocates.  The  same 
persons  fulfil  the  duties  of  both.  Hence  no  difference  is  made  between  their  right  to 
recover  compensation  for  services  in  the  one  capacity  or  the  other.  The  attorney  is  liable 
for  want  of  ordinary  care  and  skill.  When  he  disobeys  the  lawful  instructions  of  his 
client,  and  a  loss  ensues,  for  that  loss  he  is  responsible.  But  a  client  has  no  right  to 
control  his  attorney  in  the  due  and  orderly  conduct  of  a  suit;  and  it  is  his  duty  to  do 
what  the  court  would  order  to  be  done,  though  his  client  instruct  him  otherwise.  Gilbert 
w.  Williams,  8  Mass.  67.  Holmes  vs.  Peck,  1  Rhode  Island,  245.  Cox  vs.  Sullivan,  7 
Georgia,  144.  Cox  vs.  Livingston,  2  W.  &  S.  103.  Wilcox  vs,  Plummer,  4  Peters,  172. 
Anon.,  1  Wendell,  108. — Sharswood. 

"  As  to  warranties  in  general,  see  Bac.  Abr.  Actions  on  the  Case,  E.  A  warranty  on  the 
ittle  of  a  personal  chattel,  as  to  the  right  thereto,  is  generally  implied,  (ante,  2  book,  451. 
3  id.  166.  3  T.  R.  57.  Peake  C.  N.  P.  94.  Cro.  Jac.  474.  1  Roll.  Abr.  90.  1  Salk.  210. 
Doug.  18;)  but  not  as  to  the  right  of  real  property,  (Doug.  654.  2  B.  &  P.  13.  3  B.  A 
P.  166,)  if  a  regular  conveyance  has  been  executed.  6  T.  R.  606.  Nor  is  a  warranty  of 
M)undness,  goodness,  or  value  of  a  hors«,  or  other  personalty,  implied,  (3  Camp.  351.  2 
East,  314,  448.  Ante,  2  book,  451 ;  and  see  further,  2  Roll.  Rep.  5.  F.  N.  B.  94,  ace.  Wood- 
de«*.  415.  3  Id.  199,  cont.i)  and  if  a  ship  be  sold  with  all  faults,  the  vendor  will  not  be 
liable  to  an  action  in  respect  to  latent  defects  which  he  knows  of,  unless  he  U8e<l 
wrae  artifice  to  conceal  them  from  the  purchaser.  3  Camp.  154,  506.  But  if  it  is 
the  usage  of  the  trade  to  specify  defects,  (as  in  case  of  sales  of  drugs  if  they  are 
!«ea-damaged,)  and  none  are  specified,  an  implied  warranty  arises,  (4  Taunt.  847;) 
and  a  warranty  may  he  implietl  from  the  production  of  a  sample,  in  a  parol  sale 
by  sample,  (4  Camp.  22,  144,  169.  4  B.  &  A.  387.  3  Stark.  32;  and  see  notes:)  and 
if  the  bulk  of  the  goods  do  not  correspond  with  the  sample,  it  would  be  a  breach  of 
the  warranty.  If  the  contract  describe  the  goods  as  of  a  particular  denomination,  there 
h  an  implied  warranty  that  they  shall  be  of  a  merchantable  quality  of  the  denomination 
mentioned  in  the  contract.  4  Camp.  144.  3  Chit.  Com.  Law,  303.  1  Stark.  504.  4 
Taunt.  853.  5  B.  &  A.  240.  In  all  contracts  for  the  sale  of  provisions  there  is  an  im- 
pUed  contract  that  they  shall  be  wholesome.     1  Stark.  384.    2  Camp.  391.    3  Camp.  286. 
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name,  and  then  sufferfl  a  nonsuit,  whereby  the  plaintiff  becomes  liable  to 
co.st.s;  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of  lands,  tene- 
ments, or  chattels,  to  the  prejudice  of  him  that  hath  ri^ht.  As  when,  by  col- 
lusion, the  attorney  of  the  tenant  makes  default  in  a  real  action,  or  where  the 
sheriff  returns  that  the  tenant  was  summoned  when  he  was  not  so,  and  in  either 
case  he  loses  the  land,  the  writ  of  deceit  lies  against  the  demandant,  and  also 
the  attorney  or  the  sheriff*  and  his  officers;  to  annul  the  former  proceedings, 
and  recover  back  the  land.(e)  It  also  lies  in  the  cases  of  warranty  before 
mL'ntioned,  and  other  personal  injuries  committed  contrary  to  good  faith  and 
honesty. (/:)*•  But  an  action  on  the  case,  for  damages,  in  nature  of  a  writ  of  deceit, 
is  more  usually  brought  upon  these  occasions,  (h  And  indeed  it  is  the  only(m) 
♦*remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  demesne,  to  reverse  r«j|ttfl/> 
a  fine  or  recovery  had  in  the  kind's  courts  of  lands  lying  within  his  iuris-  L 
diction ;  which  would  otherwise  be  thereby  turned  into  frank-fee.  And  this  may 
be  brought  by  the  lord  against  the  parties  and  cestuy  que  use  of  such  fine  or  re- 
covery ;  and  thereby  he  shall  Obtain  judgment  not  only  for  damages,  (which  are 
usually  remitted,)  but  also  to  recover  his  coui*t,  and  jurisdiction  over  the  lands, 
and  to  annul  the  former  proceedings. (n) 

Thus  much  for  the  non-performance  of  contracts,  express  or  implied ;  which 
includes  every  possible  injury  to  what  is  by  far  the  most  considerable  species 
of  personal  property,  viz.,  that  which  consists  in  action  merely,  and  not  in 
possession.  Which  finishes  our  inquiries  into  such  wrongs  as  may  be  offered 
to  personal  property,  with  their  several  remedies  by  suit  or  action. 


CHAPTEE  X. 

OF  INJURIES  TO  REAL  PROPERTY;    AND  FIRST    OF    DISPOSSESSION,    OR 

OUSTER  OF  THE  FREEHOLD. 

*I  COME  now  to  consider  such  injuries  as  affect  that  species  of  pro-    tul^m 
perty  which  the  laws  of  England  have  denominated  reaZ;  as  being  of  a    1- 
more  substantial  and  permanent  nature  than  those  transitory  rights  of  which 
personal  chattels  are  the  object  * 

(')  Booth,  Real  AcUona,  251.    Rast.  Eutr.  221,  222.    8«e         (0  Booth,  253.    Co.  Entr.  8. 
pi(Cr4ii5.  («»)3  Lev.  419. 

(*)V.N.  B.M.  (••)  Itaat.  Entr.  100,  b.    3  Ler.  415.    Latw.  711,  740. 

"The  writ  of  deceit  was  abolished  by  the  statute  3  &  4  Will.  IV.  c.  27. — Kerr. 
'  "The  different  degrees  of  title  which  a  person  dispossessing  another  of  his  lands 
•cquires  in  them  in  the  eye  of  the  law,  (independently  of  any  anterior  right,)  according 
to  the  length  of  time  and  other  circumstances  which  intervene  from  the  time  such  dis- 
possession is  made,  form  different  degrees  of  presumption  in  favour  of  the  title  of  the 
^ispossesiior ;  and  in  proportion  as  that  presumption  increases,  his  title  is  strengthened. 
The  monies  by  which  the  possession  may  be  recovered  vary :  and  more,  or  rather  different, 
pfoof  is  required  from  the  person  dispossessed  to  establish  his  title  to  rcHJOver.     Thus,  if 
A.  is  disseised  by  B.,  while  tlie  possession  continues  in  B.  it  is  a  mere  naked  posse^jnon,  un- 
*up|^)orted  by  any  right,  and  A.  may  restore  his  own  possession,  and  put  a  total  end  to 
the  possession  of  B.,  by  an  enfri/  on  the  lands,  without  any  previous  action.     But  if  B. 
•lie^.  the  pos<session  descends  on  the  heir  by  act  of  law.     In  tliis  case  the  heir  comes  to 
the  lanil  by  a  lawful  title,  and  acquires  in  the  eye  of  the  law  an  apparent  right  of  jwsjiession^ 
*bioh  is  so  far  good  against  the  person  disseised  that  he  has  lost  his  right  to  recover  the 
possession  by  entry,  and  can  only  recover  it  hy  an  artinnat  laic.     The  actions  used  in  these 
Pases  are  called  possessorjf  actions,  and  the  original  writs  by  which  the  proceedings  upon 
them  are  instituted  are  called  writs  of  entry.     But  if  A.  permits  the  possession  to  be 
withheld  from  him  beyond  a  certain  period  of  time  witliout  claiming  it,  or  suffers  judg- 
ment in  a  possessory  action  to  be  given  against  him,  by  default  or  upon  the  merits. — in 
ill  these  cas€»s  B.'s  title,  in  the  eye  of  the  law,  is  strengthened,  and  A.  can  no  longer 
iwover  by  a  possessory  action,  and  his  only  remedy  then  is  by  an  action  on  the  right. 
These  last  actions  are  called  droiturel  actions,  in  contradistinction  to  pofscMory  actions.    They 
the  ultimate  resort  of  the  person  disseised,  so  that  if  he  fails  to  bring  his  writ  of  right 
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in  a  Btate  of  nature,  which  is  effected  by  taking  possession  of  the  land  the  same 
instant  that  the  prior  occupant  b}'^  his  death  relinquishes  it.  But  this,  howevei 
agreeable  to  natural  justice,  considenng  man '  merely  as  an  individual,  is  dia- 
metrically opposite  to  the  hiw  of  society,  and  particularly  the  law  of  Eng- 
land ;  which,  for  the  preservation  of  public  peace,  hath  prohibited  as  far  as 
possible  all  acquisitions  by  mere  occupancy^  and  hath  directed  that  lands  on 
the  death  of  the  present  possessor  should  immediately  vest  either  in  some 
person  expressly  named  and  appointed  by  the  deceased  as  his  devisee,  or,  on 
default  of  such  appointment,  in  such  of  his  next  relations  as  the  law  hath 
selected  and  pointed  out  as  his  natural  representative  or  heir.  Every  entry, 
therefore,  of  a  mere  stranger  by  way  of  intervention  between  the  ancestor  and 
heir  or  person  next  entitled,  which  keeps  the  heir  or  devisee  out  of  possession, 
in  one  of  the  highest  injuries  to  the  right  of  real  property. 

*2.  The  second  species  of  injury  by  ouster,  or  amotion  of  possession  r^i^^n 
from  the  freehold,  is  by  intrusion  j  which  is  the  entry  of  a  stranger,  after  ^ 
a  particular  estate  of  freehold  is  determined,  before  him  in  remainder  or  rever- 
sion. And  it  happens  where  a  tenant  for  term  of  life  dieth  seised  of  certain 
lands  and  tenements,  and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  reversion. (c)  This  entry 
and  interposition  of  the  stranger  differ  from  an  abatement  in  this ;  that  an 
abatement  is  always  to  the  prejudice  of  the  heir  or  immediate  devisee;  an  in- 
trusion is  always  to  the  prejudice  of  him  in  remainder  or  reversion.  For  ex- 
ample; if  A.  dies  seised  of  lands  in  fee-simple,  and  before  the  entry  of  B.  his 
heir  C.  enters  thereon,  this  is  an  abatement;  but  if  A.  be  tenant  for  life,  with 
remainder  to  B.  in  fee-simple,  and  after  the  death  of  A.,  C.  enters,  this  is  an  in- 
trusion. Also  if  A.  be  tenant  for  life  on  lease  from  B.,  or  his  ancestors,  or  be 
tenant  by  the  curtesy,  or  in  dower,  the  reversion  being  vested  in  B.,  and  after 
the  death  of  A.,  C.  enters  and  keeps  B.  out  of  possession,  this  is  likewise  an  in- 
trusion. So  that  an  intrusion  is  always  immediately  consequent  upon  the  deter- 
mination of  a  particular  estate ;  an  abatement  is  always  consequent  upon  the 
descent  or  devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury  is 
'Mjually  great  to  him  whose  possession  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  freehold,  is  by 
disseisin.  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of  the  free- 
hold.(</)  The  two  former  species  of  injury  were  by  a  wrongful  entry  where  the 
possession  was  vacant;  but  this  is  an  attack  upon  him  who  is  in  actual  posset 
sion,  and  turning  him  out  of  it.  Those  were  an  ouster  from  a  freehold  in  law  ; 
this  is  an  ouster  from  a  freehold  in  deed.  Disseisin  may  be  effected  either  in 
corporeal  inheritances,  *or  incorporeal.  Disseisin  of  things  corporeal,  r*i7A 
as  of  houses,  lands,  &c.,  must  be  by  entry  and  actual  dispossession  of  the  ^ 
freehold  -Je)  as  if  a  man  enters  either  by  force  or  fraud  into  the  house  of  an- 
other, ana  turns,  or  at  least  keeps,  him  or  his  servants  out  of  possession.  Dis- 
seisin of  incorporeal  hereditaments  cannot  be  an  actual  dispossession :  for  the 
subject  itself  is  neither  capable  of  actual  bodily  possession,  or  dispossession ; 
bat  it  depends  on  their  respective  natures,  and  various  kinds;  being  in  general 
nothing  more  than  a  disturbance  of  the  owner  in  the  means  of  coming  at  or 
enjoying  them.  With  regard  to  freehold  rent  in  particular,  our  antient  law- 
books(/)  mentioned  five  methods  of  working  a  disseisin  thereof:  1.  By  enclosure; 
where  the  tenant  so  cncloseth  the  house  or  land,  that  the  lord  cannot  come  to 
distrain  thereon,  or  demand  it :  2.  Byforestallcry  or  l3'ing  in  wait ;  when  the  tenant 
beset teth  the  way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  attVightw 
the  lessor  from  coming:  3.  By  rescous;  that  is,  either  by  violently  retaking  a 
distress  taken,  or  by  preventing  the  lord  with  force  and  arms  from  taking  any 
at  all :  4.  B}'  replevin;  when  the  tenant  replevies  the  distress  at  such  time  when 
his  rent  is  really  due:  5.  By  denial;  which  is  when  the  rent  being  lawfullj'  de- 
manded is  not  paid.  All  or  any  of  these  circumstances  amount  to  a  disseisin 
of  rent;  that  is,  they  wrongfully  put  the  owner  out  of  the  only  possession,  of 


(•)  Co.  I.itt.  277.    F.  N.  B.  203,  204. 
{^)  Co.  LitL  *J77. 


(•^  TbM.  181. 

if)  Fioch,  L.  165, 1G6.    Litt.  {  237,  Ac 
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durin^j  the  life  of  the  feoffor;  but  if  he  retains  the  possession  after  the  death  of 
the  leottbr,  it  is  an  injury,  which  is  termed  a  discontinuance :  the  antient  legal 
estate,  which  ought  to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least 
suspended,  and  for  a  while  discontinued.'  For,  in  this  case,  on  the  death  of  the 
aJicnoi"s,  neither  the  heir  in  tail,  nor  they  in  remainder  or  reversion  expectant 
on  the  determination  of  the  estate-tail,  can  enter  on  and  pos.sess  the  lands  so 
alienated.  Also,  by  the  common  law,  the  alienation  of  a  husband  who  was 
seised  in  the  right  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate,  till 
the  statute  32  Hen.  VIII.  c.  28  provided,  that  no  act  by  the  husband  alone  shall 
work  a  discontinuance  of,  or  prejudice,  the  inheritance  or  freehold  of  the  wife; 
but  that,  after  his  death,  she  or  her  heirs  may  enter  on  the  lands  in  question. 
Formerly,  also,  if  an  alienation  was  made  by  a  sole  corporation,  as  a  bishop  or 
dean,  without  consent  of  the  chapter,  this  was  a  discontinuance.(^')  But  this  is 
now*  quite  antiquated  by  the  disabling  statutes  of  1  Eliz.  c.  19  and  13  Eliz.  c.  10, 
which  declare  all  such  alienations  absolutely  void  ob  initio,  and  therefore  at  pre- 
sent no  discontinuance  can  be  thereby  occasioned.* 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  freehold, 
where  the  entry  of  the  present  tenant  or  possessor  was  originally  lawful,  but 
his  detainer  is  now  become  unlawful,  is  that  by  deforcement.  This,  in  its  most 
extensive  sense,  is  nomen  generalissimum ;  a  much  larger  and  more  comprehen- 
sive expression  than  any  of  the  former:  it  then  signifying  the  holding  of  any 
lands  or  tenements  to  which  another  person  hath  a  right.(/:)  So  that  this  in- 
cludes as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as 
any  other  species  of  wrong  whatsoever,  whereby  he  that  hath  right  to  the  free- 
hold is  kept  out  of  possession.  But,  as  contradistinguished  from  the  former,  it 
is  only  such  a  detainer  of  the  *freehold  from  him  that  hath  the  right  r*i  70 
of  property,  but  never  had  any  possession  under  that  right,  as  falls  ^ 
within  none  of  the  injuries  which  we  have  before  explained.  As  in  case  where 
a  lord  has  a  scignory,  and  lands  escheat  to  him  propter  defectum  sanguinis^  but 
the  seisin  of  the  lands  is  withheld  from  him;  here  the  injury  is  not  abalenienty 
for  the  right  vests  not  in  the  lord  as  heir  or  devisee;  nor  is  it  intrusion,  for  it 
vests  not  in  him  who  hath  the  remainder  or  revereion  ;  nor  is  it  diniseisiny  for 
the  lord  was  never  seised ;  nor  does  it  at  all  bear  the  nature  of  any  species  of 
discontinuance;  but,  being  neither  of  these  four,  it  is  therefore  a  deforcement. {I) 
If  a  man  marries  a  woman,  and  during  the  coverture  is  seised  of  lands,  and 
alienes,  and  dies;  is  disseised,  and  dies;  or  dies  in  possession;  and  the  alienee, 
disseisor,  or  heir  enters  on  the  tenements  and  doth  not  as-sign  the  widow  her 
lower;  this  is  also  a  deforcement  to  the  widow,  by  withholding  lands  to  which 

(/)  F.  N.  B.  194.  (*)  Co.  Litt.  277.  (»)  F.  N.  B.  143. 

•Bacon  (New  Abr.  tit.  Discontinuance)  defines  it  to  be  "such  an  alienation  of  the  pos 
lession  whereby  he  who  has  a  right  to  the  inheritance  cannot  enter,  but  is  driven  to  his 
action."  The  question  whether  any  particular  act  has  this  effect  depends  not  so  much 
OQ  the  quantity  of  estate  which  the  wrong-doer  has,  as  upon  the  mode  of  conveyance  by 
which  he  has  done  it.  For  example,  by  the  old  law  the  disseisor,  wlio  has  but  a  naked 
possession,  might,  by  feoffment  and  livery  of  seisin  to  a  third  person,  discontinue  the 
lawful  estate  of  the  disseisee, — that  is,  take  from  him  his  right  to  revest  it  by  mere  entry ; 
on  the  other  hand,  the  tenant  in  tail,  who  has  all  but  the  fee-simple,  may  by  lease  and 
relea.«*e  profess  to  convey  the  inheritance  in  fee  to  one  and  his  heirs,  and  yet  discontinue 
no  estate,  the  form  of  the  instrument  operating  to  pa.ss  only  whatever  he  lawfully  can 
grant. 

In  order  to  effect  a  general  discontinuance,  the  alienation  must  be  made  witli  livery  of 
•eisin.  or  what  is  equivalent  to  it. — though  the  estates  of  particular  poisons  may  be  dis- 
♦sontinued  bv  other  modes,  in  order  to  avoid  circuitv.  iis  lease  and  release  bv  tenant  in  tail 
With  warranty  will  displace  the  estiite  of  the  issue  on  whom  the  warranty  descends.  See 
ante,  vol.  ii.  p.  301.     Litt.  s.  51)2.    Co.  Litt.  325,  a.,  n.  278,  &c. — Coleridge. 

*  But  now,  by  stat.  3  &  4  W.  IV.  c.  27,  s.  39,  no  discontinuance  shall  defeat  any  right 
of  entry  or  action  for  the  recovery  of  land  ;  and,  by  stat.  8  &  9  Vict.  c.  lOu,  s.  4,  a  feoff- 
ment made  after  October  1,  1845,  shall  not  have  a  tortious  operation,  so  as  to  create 
an  estate  by  vorong;  and  therefore  a  discontinuance  would  seem  now  to  be  impossible. — 
Stewart. 
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every  year  and  a  day,  (which  is  called  continual  claim,)  has  the/  aame  effect  with, 
and  in  all  respects  amounts  to,  a  le/^al  entry.(y)  Such  an  entry  gives  a  man 
Beisin,(^)  or  puts  into  immediate  possession  him  that  hath  right  of  entry  on 
the  estate,  and  thereby  makes  him  complete  owner,  and  capable  of  conveying 
it  from  himself  by  either  descent  or  purchase.* 

This  remedy  by  entry  takes  place  in  three  only  of  the  hve  species  of  ouster, 
viz.,  abatement,  intrusion,  and  disseisin ;(a)  for  as  in  these  the  original  entry  of 
the  wrong-doer  was  unlawful,  they  may  therefore  be  remedied  by  the  mere 
entry  of  him  who  hath  right.  But,  upon  a  discontinuance  or  deforcement,  the 
owner  of  the  estate  cannot  enter,  but  is  driven  to  his  action  ;  for  herein,  the 
original  entry  being  lawful,  and  thereby  an  apparent  right  of  possession  being 
gained,  the  law  will  not  suflfer  that  right  to  be  overthrown  by  the  mere  act  or 
entry  of  the  claimant.  Yet  a  man  may  enter(6)  on  his  tenant  by  sufferance : 
for  such  tenant  hath  no  freehold,  but  only  a  bare  possession ;  which  may  be 
defeated,  like  a  tenancy  at  will,  by  the  mere  entry  of  the  owner.  But  if  the 
owner  thinks  it  more  expedient  to  suppose  or  admit(c)  such  tenant  to  have 
♦gained  a  tortious  freehold,  he  is  then  remediable  by  writ  of  entry,  r*i7^ 
ad  terminum  qui  pneteriit  ^ 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where  entries 
are  generally  lawful,  this  right  of  entry  may  be  tolled^  that  is,  taken  away  by 
descent.*  Descents  which  take  away  entries(d)  are  when  any  one,  seised  by 
any  means  whatsoever  of  the  inheritance  of  a  corporeal  hereditament,  dies ;' 
whereby  the  same  descends  to  his  heir :®  in  this  case,  however  feeble  the  right 
of  the  ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 

(W)  Litt.  »  419, 428.  (*)  See  txwk  ii.  page  150. 

(•)  Co.  Litt.  15.  (•)  Co.  Litt.  57. 

{•)  Ibid.  237,  23S.  O  Litt.  {  385-413. 

*  But  now,  by  statute  3  &  4  \V.  TV.  c.  27,  8. 10,  no  person  shall  be  deemed  to  have  been 
in  possession  of  any  land  within  the  meaning  of  tnat  act,  merely  by  reason  of  having 
made  an  entry  thereon;  and,  by  s.  11,  no  continual  or  other  claim  upon  or  near  any 
land  shall  preserve  any  right  of  making  an  entry.  The  distinction  between  the  law  as 
laid  down  by  Blacks  tone  and  the  present  law  as  to  an  entry  is,  that  by  the  former  a  bare 
entry  on  land  was  attended  with  a  certain  effect  in  keeping  a  right  alive,  whereas  by  the 
latter  it  has  no  effect  whatever  unless  there  be  a  change  of  possession.  When  this  takes 
place,  the  remedy  by  entry  is  still  in  operation ;  when  not,  an  entry  is  of  no  avail,  and 
this  remedy  no  longer  exists. — Stewart. 

*  See  the  doctrine  as  to  descents  caM  clearly  explained  in  Adams  on  IJjectment,  41  to  45 ; 
and  see  H.  Chitty  on  Descents,  25,  43,  56.  Taylor  vs.  Horde,  1  Burr.  m.  12  East,  141. 
Watkins  on  Descents.  CJom.  Dig.  Descents.  Bac.  Abr.  Descents.  It  is  scarcely  possible 
to  suggest  a  case  in  which  the  doctrine  of  descent  c&st  can  be  now  so  applied  as  to 
pnwent  a  claimant  from  maintaining  ejectment.  Adams,  41,  note  e.  We  have  before 
seen  that  where  the  entry  of  the  party  or  his  ancestor  was  originally  lawful,  and  the 
continuance  in  possession  only  unlawful,  the  entry  is  not  tolleci.  See  Dowl.  &  R.  41. 
**  If  a  disseisor  make  a  lease  for  term  of  his  own  life,  and  dieth,  this  descent  shall  not 
take  away  the  entry  of  the  disseisee;  for  though  the  fee  and  franktonement  descend  to 
the  heir  of  the  disseisor,  yet  the  disseisor  died  not  seised  of  the  fee  and  frank  tenement; 
and  Littleton  saith,  unless  he  hath  the  fee  and  franktenement  at  the  time  of  his  decease, 
such  descent  shall  not  take  away  the  entry."  Co.  Litt.  239,  b.,  c.  It  was  laid  down  in 
Carter  r*.  Tash,  by  Holt,  C.  J.,  that  if  a  feme-covert  is  disseisee,  and  after  her  husband 
dies  she  takes  a  second  husband,  and  then  the  descent  happens,  this  descent  shall  take 
away  the  entry  of  the  feme,  for  she  might  have  entered  before  the  second  marriage  and 
prevented  the  descent.    1  Salk.  241.     See  also  4  T.  R.  300. — Chitty. 

'  He  must  die  seised  of  the  freehold;  for  if  disseisor  make  a  lease  for  life  of  the  premises, 
retaining  a  reversion,  and  die,  this  descent  does  not  take  away  the  entry  of  the  disseisee; 
betause  the  disseisor  died  not  possessed  of  the  freehold,  but  merely  of  the  reversion.  Co. 
Litt.  239,  b. — Archboi.d. 

*  This  descent  must  be  immediate;  for  if  any  other  estate  intervene  between  the  death 
of  the  disseisor  and  the  descent  to  the  heir,  it  will  not  he  a  descent  capable  of  tolling 
entry.  Thus,  if  a  woman  be  seised  of  an  estate  upon  which  another  has  a  right  of  entrv, 
and  she  marry,  have  issue,  and  die,  her  husband  remaining  tenant  by  the  curtesy, — if 
upon  the  husband's  death  the  i.ssue  enter,  this  descent  does  not  toll  entry,  because  ii 
is  not  immediate  from  the  mother,  the  estate  by  the  curtesy  intervening.  See  Litt.  s.  394. 
— Archbold. 
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accrue.^*  And  by  Btatute  4  &  5  Anne,  c.  16,  no  entry  shall  be  of  force  to  satisfy 
the  said  statute  of  limitations,  or  to  avoid  a  fine  levied  of  lan<l.s,  unless  an 
action  bo  thereupon  commenced  within  one  year  after,  and  prosecuted  ^ith 
effect." 

Upon  an  ouster  by  the  discontinuance  of  tenant  in  tail,  we  have  said  that  no 
remedy  by  mere  entry  is  allowed;  but  that,  when  tenant  in  tail  alienes  the  lands 
entailed,  this  takes  away  the  entry  of  the  issue  in  tail,  and  drives  him  to  his 
action  at  law  to  recover  the  possession. (m)  For,  as  in  the  former  cases,  the  law 
will  not  suppose,  without  proof,  that  the  ancestor  of  him  in  possession  acquired 
the  estate  by  wron^,  and  therefore,  alter  five  years'  peaceable  possession,  and 
a  descent  cast,  will  not  suffer  the  possession  of  the  heir  to  be  disturbed  by  mere 
entry  without  action;  so  here  the  law  will  not  suppose  the  discontinuor  to  have 
aliened  the  estate  without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail 
to  his  action  at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the 
alienee,  who  came  into  possession  by  a  lawful  conveyance,  which  was  at  least 
good  for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap- 
parent right  of  possession ;  which  is  not  allowed  to  be  devested  by  the  mere  entry 
of  the  claimant,  but  continues  in  force  till  a  better  right  be  shown,  and  recognised 
by  a  legal  determination.  And  something  also  perhaps,  in  framing  this  rule  of 
law,  may  be  allowed  to  the  inclination  of  the  courts  of  justice,  to  go  as  far  as 
they  could  in  making  estates-tail  alienable,  by  declaring  such  alienations  to  be 
voidable  only,  and  not  absolutely  void. 

In  case  of  deforcement  also,  where  the  deforciant  had  originally  a  lawful  pos- 
session of  the  land,  but  now  detains  it  wrongfully,  he  still  continues  to  have  the 
presumptive  prima  *facie  evidence  of  right;  that  is,  possession  lawfully  r+iyq 
gained.  Which  possession  shall  not  be  overturned  by  the  mere  entry  ^ 
of  another;  but  only  by  the  demandant's  showing  a  better  right  in  a  course  of 
law. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5  Ric.  II.  st.  1, 
c.  8,  in  a  peaceable  and  easy  manner;  and  not  with  force  or  strong  hand.  For, 
if  one  turns  or  keeps  another  out  of  possession  forcibly,  this  is  an  injury  of  both 
a  civil  and  a  criminal  nature.  The  civil  is  remedied  by  immediate  restitution; 
which  puts  the  antient  possessor  in  statu  quo:  the  criminal  injury,  or  publio 
wrong,  by  breach  of  the  king's  peace,  is  punished  by  fine  to  the  king.  For  by 
the  statute  8  Hen.  VI.  c.  9,  upon  complaint  made  to  any  justice  of  the  peace, 
of  a  forcible  entry,  with  strong  hand,  on  lands  or  tenements;  or  a  forcible  de- 
tainer after  a  peaceable  entry;  he  shall  try  the  tnith  of  the  complaint  by  jury, 
and,  upon  force  found,  shall  restore  the  possession  to  the  party  so  put  out :  and 
in  such  case,  or  if  any  alienation  be  made  to  defraud  the  possessor  of  his  right, 
(which  is  likewise  declared  to  be  absolutely  void,)  the  offender  shall  forfeit,  for 

(•)  Co.  LHt.  325. 

••  But  by  the  second  section,  the  same  exceptions  as  are  enumerated  above,  of  infancy, 
coverture,  imprisonment,  insanity,  and  absence  beyond  seas,  are  made,  in  which  case  the 
]>arty  entitled  may  enter  within  ten  years  after  the  disability  ceases,  notwitlistanding  the 
twenty  years  should  have  elapsed  after  his  title  first  accrued  ;  and  to  his  heir  tlie  statute 
gives  ten  ye^irs  after  the  death  of  such  party  dying  under  the  disability.  It  gives  the 
heir  ten  years  and  no  more,  whatever  disability  he  may  lahour  under  during  all  that 
time.  6  East,  85.  And  in  4  T.  E.  300,  it  was  agreed  by  the  court  that  in  every  statute 
of  limitations,  if  a  disability  bo  once  removed,  the  time  must  continue  to  run  notwith- 
iitanding  any  subsequent  disability,  either  voluntary  or  involuntary.  And  in  5  B  k  A., 
Abbott,  C.  J.,  said,  the  several  statutes  of  limitation,  being  all  in  pari  materia,  ou«xht  to 
receive  a  uniform  construction  notwithstanding  any  slight  variations  of  phrase,  the 
object  and  intention  being  the  same. — Chittv. 

"  However,  by  stat.  3  &  4  W.  IV.  c.  27,  one  period  of  limitation  is  establislied  for  all 
lan<ls  and  rents ;  and  it  is  enacted  by  s.  2,  that  after  the  31st  of  December,  1S.I3.  no  per- 
son shall  make  an  entry  or  bring  an  action  to  recover  any  land  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  bring  sueli  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims,  or.  if  suoh  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  shall  have 
fli9t  accrued  to  the  person  making  or  bringing  the  same. — Stkwart. 
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the  suit  iB  grounded :  wherein  it  appears,  that  the  tenant  is  required,  either  to 
dc'liver  ♦seis'in  of  the  hinds,  or  to  show  cause  wliy  he  will  not.  This  r*ioi 
cause  may  be  either  a  denial  of  the  fact  of  having  entered  by  or  under  *- 
such  means  as  are  8ug<^ested,  or  a  justification  of  his  entry  by  reason  of  title  in 
himself  or  in  those  under  whom  he  makes  claim :  whereupon  the  possession  of 
the  land  is  awarded  to  him  who  produces  the  clearest  right  to  possess  it. 

In  our  antient  books  we  find  frequent  mention  of  the  degrees  within  which 
writs  of  entry  are  brought.     If  they  be  brought  against  the  party  himself  that 
did  the  wrong,  then  they  only  charge  the  tenant  himself  with  the  injury;  **non 
habuit  ifigressum  nisi  per  intrusionem  quam  ipse  fecit.'*     But  if  the  intruder,  dis- 
seisor, or  the  like  has  made  any  alienation  of  the  land  to  a  third  person,  or  it 
has  descended  to  his  heir,  that  circumstance  must  be  alleged  in  the  writ,  for  the 
action  must  always  be  brought  against  the  tenant  of  the  land ;  and  the  defect 
of  hia  possessory  title,  whether  arising  from  his  own  wrong  or  that  of  those 
under  whom  he  claims,  must  be  set  forth.    One  such  alienation  or  descent  makes 
the  tir8t(7)  degree,  which  is  called  the  j?er,  because  then  the  form  of  a  writ  of 
entry  is  this ;  that  the  tenant  had  not  entry  but  by  the  original  wrong-doer, 
who  alienated  the  land,  or  from  whom  it  descended  to  him  :  "  non  habuit  ingreS' 
sum,  nisi  per  Oulielmum,  qui  se  in  illud  intrusit^  ct  illud  tenenti  dimisit.*\r)    A 
second  alienation  or  descent  makes  another  degree,  called  the  per  and  inii;  be- 
cause the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not  entry 
but  by  or  under  a  prior  alienee,  to  whom  the  intruder  demised  it ;  "  non  habuit 
ingressnrn  nisi  per  Ricardum^  cui  Oulielmus  illud  dimisity  qui  se  in  illud  intrusit"(s) 
These  degrees  thus  state  the  original  wrong,  and  the  title  of  the  tenant  wno 
claims  under  such  wrong.     If  more  than  two  degrees  (that  is,  two  alienations 
or  descents)  were  past,  there  lay  no  writ  of  entry  at  the  common  law.     For  as 
it  was  provided,  for  the  *quietness  of  men's  inheritances,  that  no  one,     r«io9 
even  though  he  had  the  true  right  of  possession,  should  enter  upon  him     ^       "* 
who  had  the  apparent  right  by  descent  or  otherwise,  but  he  was  driven  to  his 
writ  of  entry  to  gain  possession ;  so,  after  more  than  two  descents  or  two  con- 
veyances were  passed,  the  demandant,  even  though  he  had  the  right  both  of 
possession  and  property,  was  not  allowed  this  possessory  action ;  but  was  driven 
to  his  writ  of  rkfhi^  a  long  and  final  remedy,  to  punish  his  neglect  in  not  sooner 
patting  in  his  claim,  while  the  de^ee  subsisted,  and  for  the  ending  of  suits  and 
qaieting  of  all  controversies.(f)     But  by  the  statute  of  Marlberge,  52  Hen.  III. 
c.  80,  it  was  provided,  that  when  the  number  of  alienations  or  descents  exceeded 
the  usoal  degrees,  a  new  writ  should  be  allowed  without  any  mention  of  degrees 
mt  all.     And  accordingly  a  new  writ  has  been  framed,  called  a  writ  of  entry  in 
the  post,  which  only  alleges  the  injury  of  the  wrong-doer,  without  deducing  all 
the  intermediate  title  from  him  to  the  tenant:  stating  it  in  this  manner;  that 
tbe  tenant  had  not  entry  unless  after y  or  subsequent  to,  the  ouster  or  injury  done 
by  the  original  dispossessor;  ^^non  habuit  ingressum  nisi  post  intrusionem  quam 
Gulielmus  in  illud  fecit ;''  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  must  participate  of  the  same  wrong. 
Upon  the  latter  of  these  writs  it  is  (the  writ  of  entry  sur  disseisin  in  the  post) 
that  the  form  of  our  common  recoveries  of  landed  e8tates(M)  is  usually  grounded; 
which,  we  may  remember,  were  observed  in  the  preceding  volume(i;)  to  be  fic- 
titious actions  brought  against  the  tenant  of  the  freehold,  (usually  called  the 
tenant  to  the  proecipe,  or  writ  of  entry,)  in  which  by  collusion  the  demandant 
recovers  the  land. 

This  remedial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  cases  of 
ouster  before  mentioned,  except  that  of  discontinuance  by  tenant  in  tail,  and 
some  peculiar  species  of  deforcements.  Such  is  that  of  deforcement  of  dower, 
by  not  assigning  ony  dower  to  the  widow  within  the  time  limited  by  r*iQq 
*iaw ;  for  which  she  has  her  remedy  by  writ  of  dower,  unde  nihil  habet.(w)     L 


iq'\  Finch.  L.  2«2.  Booth  indewi  (of  Reia  Actloim.  172) 
Btcn  Um*  flret  degit^  to  consult  in  the  original  wrong  done, 
the  M>ct>iKl  in  the  p^r,  aod  the  third  in  the  ptr  and  cui.  But 
tbr  diff^renoe  !■  imnuiteriaL 

C;  Booth,  18U 


(•)  Finch.  L,  263.    F.  N.  B.  203,  «4. 

i«)  2  In*t.  153. 

(••)  See  book  fl.  Append.  Na  V. 

(•)  Book  ii.  ch.  21. 

(•)F.  N.B.  147. 
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As  a  writ  of  entry  is  a  real  action  which  disproves  the  title  of  the  tenant  bjr 
showing  the  unlawful  commencement  of  his  possession,  so  an  assize  is  a  i-eal 
action  which  proves  the  title  of  the  demandant  merely  by  showing  his  or  his 
ancestor's  possession  :(e)  and  these  two  remedies  are  in  all  other  respects  so 
totally  alike  that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other ;  so 
that  when  a  man's  possession  is  once  established  by  either  of  these  possessory 
actions  it  can  never  be  disturbed  by  the  same  antagonist  in  any  other  of  them. 
The  word  assize  is  derived  by  Sir  Edward  Coke(/)  from  the  JJatin  assideo,  to 
sit  together ;  and  it  signifies,  originally,  the  jury  who  try  the  cause  and  sit 
together  for  that  purpose.  By  a  figure  it  is  now  made  to  signify  the  court  or 
jurisdiction  which  summons  this  jury  together  by  a  commission  of  assize,  oi 
ad  assises  capiendas;  and  hence  the  judicial  assemblies  held  by  the  king's  commis- 
sion in  every  county,  as  well  to  take  these  writs  of  assize,  as  to  try  causes  at 
nisi  priuSj  are  termed  in  common  speech  the  assizes.  By  another  somewhat 
similar  figure  the  name  of  assize  is  also  applied  to  this  action,  for  recovering 
possession  of  lands;  for  the  reason,  saith  Ijittleton,(^)  why  such  writs  at  the 
Deginning  were  called  assize,  was,  for  that  in  these  writs  the  sheriff  is  ordered 
to  summon  a  jury  or  assize;  which  is  not  expressed  in  any  other  original 
writ.^A) 

This  remedy,  by  writ  of  assize,  is  only  applicable  to  two  species  of  injury 
by  ouster,  viz.,  abatement,  and  a  recent  or  novel  disseisin.  If  the  abatement 
happened  upon  the  death  of  the  demandant's  father  or  mother,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assize  of  mort  d^an- 
cestory  or  death  of  one's  ancestor.  This  *writ  directs  the  sheriff  to  r*-|0£» 
summon  a  jury  or  assize,  who  shall  view  the  land  in  question,  and  re-  ^ 
cognise  whether  such  ancestor  was  seised  thereof  on  the  day  of  his  death,  and 
whether  the  demandant  be  the  next  heir  :(i)  soon  after  which  the  judges  come 
down  by  the  king's  commission  to  take  the  recognition  of  assize :  when,  if  these 
points  are  found  in  the  affirmative,  the  law  immediately  transfers  the  posses- 
sion from  the  tenant  to  the  demandant.  If  the  abatement  happened  on  the 
death  of  one's  grandfather  or  grandmother,  then  an  assise  of  mort  d'ancestor  no 
longer  lies,  but  a  writ  of  ayU  or  de  avo :  if  on  the  death  of  the  great-grand- 
father or  great-grandmother,  then  a  writ  of  besayle  or  de  proavo :  but  if  it 
mounts  one  degree  higher,  to  the  tresayle,  or  grandfather's  grandfather,  or  if  the 
abatement  happened  upon  the  death  of  any  collateral  relation  other  than  those 
before  mentioned,  the  writ  is  called  a  writ  of  cosinage  or  de  consanguineo.(Ji) 
And  the  same  points  shall  be  inquired  of  in  all  these  actions  ancestrel  as  in  an 
assize  of  mort  d' ancestor ;  they  being  of  the  very  same  nature  :(/)  though  they 
differ  in  this  point  of  form,  that  these  ancestrel  writs  (like  all  other  ^vrits  of 
praecipe)  expressly  assert  a  title  in  the  demandant,  (viz.,  the  seisin  of  the  ances- 
tor at  his  death,  and  his  own  right  of  inheritance,)  the  assize  asserts  nothing 
directly,  but  only  prays  an  inquiry  whether  those  points  be  so.(m)  There  is 
also  another  ancestrel  writ,  denominated  a  nuper  obiit,  to  establish  an  equal 
division  of  the  land  in  question,  where,  on  the  death  of  an  ancestor  who  has 
several  heirs,  one  enters  and  holds  the  others  out  of  possession.(n)  But  a  man 
is  not  allowed  to  have  any  of  these  actions  ancestrel  for  an  aoatement  conse- 
quent on  the  death  of  any  collateral  relation  beyond  the  fourth  degree  ;(o) 
though  in  the  lineal  ascent  he  may  proceed  ad  i7ifinitum.{p)  For  there  must 
be  some  boundary,  else  the  privilege  would  be  universal ;  which  is  absurd  :  and 
Vherefore  the  law  pays  no  regard  to  the  possession  of  a  collateral  ancestor  who 
wa.s  no  nearer  than  the  fifth  degree. 

♦It  was  always  held  to  bo  a  law(g)  that  where  lands  were  devisable     r^io^ 
in  a  man's  last  will  by  the  custom  of  the  place,  there  an  assize   of     ^ 
mort  d' ancestor  did  not  lie.     For  where  lands  were  so  devisable,  the  right  of 


(•)  Finch,  L.  2M. 
(/)1  lost.  153. 

(*)Cb.  Utt.150. 
(«)  F.  N.  B.  195.    Finch,  L.  290. 
(*)  Finch.  L.  200,  307. 
(()  SUt  W«8tin.  2, 13  £dw.  I.  o.  90. 
VoL.IL— » 


(••)2  lost  399. 

(»)  F.  X.  B.  197.    Finch,  L.  298. 
(•)  Hale  on  F.  \.  B.  221. 
(J>)  Fitz.  Abr.  tit.  coiinafft^  15. 

(f)  Bracton,  I.  i,  de  auii.  morUi  atitex  Moru,  e.  18.  I  9^ 
F.  N.  B.  19«. 
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Ai;aiii  l*\   a^-i/.i    i*|    ;c.»-. './ -i.  an*!    Ii-  a^^ain  il;«— i-i-iil  ••!   iIh*   »iiiiii-   !■  n^  :..■  r  !• 

I«\    tl.«    -aiii'    •li'-'t  i-i^r.  !.•■   -Iiali    lia\r  :i   writ   nl   r» W r. ,-  an*l    it   !.•■    r»»     i^r 

till  r<  :ti.  t  ill  I.  •i.--t  j-if  ■^liail  I"  iii.|in-«»n«  I  .  aifl  \'\  tin'  *tatiHi' ••!  ^!.••.'•r^. 
Ti:.'  Il<  '.  Ill  I  **.  »)t.iii  al*"  |'a\  a  tiiM-  t<t  till-  k:n::  :  tn  u  ii:i  li  tin-  «tat(;!t  \\  .  ••-i 
'2,  \'»  I  i^x  I  •  -•'■  iialli  *Jiji«  rai  !•  ■!  ■l-'uMi*  ilani.iji"*  t«i  tin-  |'art_\  ajjr.i  ^••;  Ir. 
liUi-  ii.ai.ii.  r.  \-\  t!ii'  -.111.1-  -r.i!.itf  ■•!  .^I••rt'•ll.  w  l.i  n  anv  lan-l*  '-r  l«  i  •  n.*  r  ••  jr* 
rrfti\i-.<i  i.\  .I*-:/.- .-I  ■  •'  '  ••....'  '.  i.r  Iitlnr  iniurv.  nr  aii\  ju«l 'h.i-ri!  .-;  ••* 
rmi'-*  !  il..-  |Mrr\  !•.-  a!!i  !^^  .ii'l-  ■!  --•  ;••  •!  \'\  tin  -ail.i*  it-r-nn  aja.r.«:  »;  r. 
jM'l.:  !'.■  '•  w  .1-  •■'  Vi  !.•  1.  in  -il  -. ..  ill'.  •  a  u  1 .1  I't  ^  'f  /"w ,.  ;i  a;;ain»l  Liri;  .  »  :  r* 
mil  I'-r-  Ti.t  |..-*  .1. -■..*..»!■  I  .1  -.ihn-  )«•  1..1.*  •  -  a- a  rr-ili--i  ;-<ir  Tl»i'  r- -•*  i 
i»l  a  A  !.  !i.  .1-  J  V  •  ii  I  \  "^  :■  I  !'A  all  I  'iiki  .  '  :*  U-«  aii-i'  *ii«  li  pn-  » •  1  r.^  •  a 
mri't  iii|  •  i-t  iin  U  iij  -  ■  ■■  ir*-.  a:i  I  :!i  ilf-ji'.'r  ■•!  tin*  law  ;  nr.  a«  Hrai  X*  i.  :.  rv 
|"ilil\    •\ji.--i-     • .    ;      •■  '  ;     •    ,  *-•  '..   fii- •'.  ./'.^■■'*.  .'*'.<■  .'ji.y ■,..*.■••-.•  -        ,% 

tiu    :    ■         '     ■  ■.  '  •  .      '   ■■  ■        •    ■  '     •   J    ;    •   ,1    •  .  /Ml  ;    » '  •  'i.ff.i  il'i  «'*   '•  T '  : 

ti     '■•...  f  ■  .   '  r  '      ;•;•'.''.',♦  y  r  y  'f  r    r'-i/  *f  J     f'  . I   'w ■.  I     -  ■ 

Ill  a.!  V'.i"-  {■.•...-.  i\  a>'.<-.-  'i.in-  1-  a  t.iiir  nt  !imitali"ti  M-tllt^l.  t«  \  zl 
wliii  I.  ii"  r...»*.  -  ,.i  .  .1"  ,.  '.  i.  M.-*  .*  •  1  tin  jM.-^t  oikL-iii  III  jiim-i-il  "r  !»:•  a!i-  «"•"■  r». 
i»r  laLi  .»l\a'  !.ij«  •■!  '.\i'-  \\i"i  .jiiil  |..  .■»-•-.-.;.. Ii  1. 1  III*  a-ivi  r-ar\  Y**r.  :l  i  •  f** 
hi*;jl-.^''  fi'  I''-  a  .'  f.L'  aii'l  Mi.!«  .i-'i  .1*  .1-  !  iin-.  tin-  law  rilii*i  *  atti-mani*  i..  .*:  1 
kiin  .It  \  a--i-*ai.'  I  f  .  :i .  ■  '. .  r  t  i.i  j.  ■-•.  •.-.:.  -n  ni.  rily  ;  1-itli  !••  |iuiti*li  L*.*  fit  ^  r» '., 
(n.:ji  ■..•.'      •'  •.•.•■.'«.  .'I  •.^^    ani|  aliMi  U  rauw   it   it  yrr- 
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Bumed  that  the  suppoRed  wrong-doer  has  in  such  a  length  of  time  procured  a 
legal  title,  otherwise  *he  would  sooner  have  been  sued.  This  time  of  r*iog 
limitation  by  the  statute  of  Merton,  20  Hen.  III.  c.  8,  and  Weatm.  1,  3  •■ 
E<hv.  I.  c.  39,  was  succej^sively  dated  from  particular  eras,  viz.,  from  the  return 
of  king  John  from  Ireland,  and  from  the  coronation,  &c.  of  king  Henry  the  Third. 
But  this  date  of  limitation  continued  so  long  unaltered  that  it  became  indeed  no 
limitation  at  all;  it  being  above  three  hundred  year**  from  Henry  the  Third's 
coronation  to  the  year  1540,  when  the  present  statute  of  limitations(y)  was 
made.  This,  instead  of  limiting  actions  from  the  date  of  a  particular  event,  as 
betbre,  which  in  process  of  years  grew  absurd,  took  another  and  more  direct 
course,  which  might  endure  forever:  by  limiting  a  certain  period,  as  fifty  years 
for  lands,  and  the  like  period(2)  for  customary  and  prescriptive  rents,  suits,  and 
services,  (for  there  is  no  time  of  limitation  upon  rents  created  by  deed,  or  re- 
served on  a  particular  estate,)(a)  and  enacting  that  no  person  should  bring  any 
possessory  action,  to  recover  possession  thereof  merely  upon  the  seisin,  or  dis- 
possession of  his  ancestors,  beyond  such  certain  period.  But  this  doos  not 
extend  to  services  which  by  common  possibility  may  not  happen  to  be(K)me 
due  more  than  once  in  the  lord's  or  tenant's  life;  as  fealty,  and  the  like.(6)  And 
all  writs,  grounded  upon  the  possession  of  the  demandant  himself,  are  dinicted 
to  be  sued  out  within  thirty  years  after  the  disseisin  complained  of;  for  if  it  be 
an  older  date,  it  can  with  no  propriety  be  called  a  fresh,  recent,  or  novel  dta- 
teisin;  which  name  Sir  Edward  Coke  informs  us  was  originally  given  to  this 
proceeding,  because  the  disseisin  must  have  been  since  the  last  eyre  or  circuit 
of  the  justices,  which  happened  once  in  seven  years,  otherwise  the  action  was 
ffone.(c)  And  we  may  0Dserve,(rf)  that  the  limitation,  prescribed  by  Henry  the 
Second  at  the  first  institution  of  the  assize  of  novel  disseisin,  was  from  his  own 
return  into  England,  after  the  peace  made  between  him  and  the  young  king  his 
son;  which  was  but  the  year  before." 

♦What  has  been  here  observed  may  throw  some  light  on  the  doctrine  f^iqa 
of  remitter,  which  we  spoke  of  in  the  second  chapter  of  this  book ;  and  ^ 
which  we  may  remember  was  where  one  who  hath  right  to  lands,  but  is  out  of 
possession,  hath  afterwards  the  freehold  cast  upon  him  by  some  subsequent  de- 
fective title,  and  enters  by  virtue  of  that  titie.  In  this  case  the  law  remits  him 
to  his  antient  and  more  certain  right,  and  by  an  equitable  fiction  supposes  him 
to  have  gained  possession  in  consequence  and  by  virtue  thereof:  and  this,  be- 
cause he  cannot  possibly  obtain  judgment  at  law  to  be  restored  to  his  prior 
right,  since  he  is  himself  the  tenant  of  the  land,  and  therefore  hath  nobody 
against  whom  to  bring  his  action.  This  determination  of  the  law  might  seem 
superfluous  to  a  hasty  observer;  who  perhaps  would  imagine,  that  since  the 
tenant  hath  now  both  the  right  and  also  the  possession,  it  little  signifies  by 
what  means  such  possession  shall  be  said  to  be  gained.  But  the  wisdom  of  our 
antient  law  determined  nothing  in  vain.  As  the  tenant's  possession  was  gained 
by  a  defective  title,  it  was  liable  to  be  overturned  by  showing  that  defect  in  a 
writ  of  entry ;  and  then  he  must  have  been  driven  to  his  writ  of  right,  to  re- 
cover his  just  inheritance :  which  would  have  been  doubly  hard,  because  during 
the  time  he  was  himself  tenant  he  could  not  establish  his  prior  title  by  any  pos- 
sessory actions.  The  law  therefore  remits  him  to  his  prior  title,  or  puts  him  in 
the  same  condition  as  if  he  had  recovered  the  land  by  writ  of  entry.  Without 
the  remitter,  he  would  have  had  jus,  et  seisinam  separate;  a  good  right,  but  a 
bad  possession :  now,  by  the  remitter,  he  hath  the  most  perfect  of  all  titles,  juris 
et  seisince  conjunctionem. 

III.  By  these  several  possessory  remedies  the  right  of  possession  may  be  re- 

(V)  .32  Hen.  Till.  c.  2.  (•)  8  R«p.  65. 

(•>  So  Merthelet's  original  edition  of  Uie  statute,  aj>.  1540.  ?*)  Co.  UtL  115. 

■Bd  Caj's,  I'lckering**,  and  Ruffhead'a  editions,  examined  f*)  1  Inst.  153.    Booth,  210. 

with  the  record.    lUstell's  and  other  intermediate  editions,  (^)  See  page  18i. 
vltich  Sir  Ixlward  Coke  (2  Inst,  i^)  and  other  subseqaent 
writers  hare  followed,  make  it  ooljfartjf  years  for  rente,  Ac 

**  But  all  these  distinctions  are  now  chiefly  of  interest  as  matters  of  antiquity ;  for  all 
writs  of  assise  are  abolished.    3  &  4  W.  IV.  o.  27,  s.  36. — Stewart. 

181 


190 


ruiVATi:  \vi:t»N<;s 


[Boiiik  III 


iiti»n-<l   til   liifii    t*i;it    !••   ufijri^Tlx    lU'iirixi'-l    tlurn*!"      Hut    tin*   r.^lit  ■•!  ^-  *•- •      ^ 
(tli4>ujii    iT  <:ir' !'.•*•  u-.rli  It  :i  oIiomj   |irf«iiiii|it  i<iii     !••   iinl    ulu.i\«   ««iiitiu*M«     i  .. 
ci«'iiiii>l    tl-<    i.jlii  "I   ir  f      *■,.  \«t..>ii  iii.iv   ^:iti  "ul-:'>I   tit  :iii><i  fii-r  mall        \'  *    a* 

•  nil       *■•'*'    •"■»'•    lii;i\    ti.k\i     till    y »t.  arr-l    ;iii"lli»r    lli«-    r.  /  .f  ■•?   y-  ••■  • . 

*      u  iiii  li  !*•  1 1  <  I'X  (  ri  -t    )  \    till  *!'  {•••■"'i'«*«>i  \    :ti  { iii|i«> ;   •»••   i<li«    liiiili    iiia%    >    . « « 
llii'  Ti  ;'•'     ■•    i.-.  •  «<  ■ .     ■!.  :iii>l  «••  I  i!<  •(  )•••  •  I  liiif  ;•  t  I  ',  ).  1 1<  'It    l'\   .iii\    j*-  ••••  •^•rjk    u«  " 
|lli*l  all- 'ill'  r  r...l\    li;i\«tln    r-.'.'      '    f-r  f  '    '7.   W  Im  i»  1  .ilili«»l   h»-  .iT  liiTW  i^    a-*'.-;     1 

tliaii   t<\   il.i-  ;:ri-.it    aii-i    Iiiiul    iiii.i'lv   !•!   :i  wiild    n^iit,  <<r   ^m  It   •  <irr«  «|--i.  «>  ..; 
wrilt  a-  .4ri-  ^n  t:.i-  iiiitiiii    ••!   a  uitt  ••!    rijlit 

'I'lic*  li:i|>|>i  11-  |>i'ii-<  .|>:i.!\   M.  i-'iir  1  a«io  :    1     l'j<«t|i  ili«t-iiittiiiii:iiii  r  \»\  tKi    a'  •:  ^ 
titilt  ••!    !•  :..iii*  '••>  t  .1  i      \\  i.«  r'«  ^  \    III-  u  ),••  )::i't    t  lie   1  i^ht  «•!'  itii--*!--*!-!!!  Latii  *■.-•• 
Irrml  1!    '■•  tli«-  .ii:«  ii«  •■  .   .iii'l    III'  f«  l"i«'  li:-  J--in-.  ''I-    f  liifi-  ui  li  lii.iir.«l«r  "f   fi  •.     • 
»iiiti.  «li-i>!    i.'t    !••■   ;t.l"Ui'i    tit   rt'i'Vir   l«\    \jrtu«*  nI   tl.at    |""»-i  •-.■•ii.  wl.  .•. 
tfiiiiiil  ).:iili  *••  \  "iiiiil.ii  ii\    triin-li-rn  >1       L*.  •!     hi  i-:i*<i-  ••!  jiil_;iiii  iil  ^iVi-ii  a^.%     •'. 
rillii'T  {•.ut\    wl.iri.ir   ^x   tn^   ii\\ii  ili  r.niit.  nr   ii|miIi   IimI   i>t   tin-  iih  r>i«.    11:.% 
iMi««4'****<-r'\   aitii'it:   t  -r  «iii  ii  iH'ljiiti'iit .  it  ••'•t.iiin-il  K\   liirn  \«  1m>  l.:iTii  ?■••(  tiii    '' 
c»H  iii*r«lii{>.  I*   l.'l'l   t«i   ••••.I   *|M  I  n"»  i»l"  •l»-i'irri'iiii-iit  ;   u  iiii  )i.  ).i<u«  \  I  r.  l-.'ii*    : 
ri^ht  "*   j'ii«*i— Hi.-i,.  ainl  ••tirti-i*  St  imt  tn  )h-  ivi-r  ai;:iiii  ili*ji»it«  •!.  i.ii!«  •*  ll.i    •  ^-  '. 
ol    |in*|i<  iiy  Ih'  :i.-i  |i|-iiVrii        t    In  i-:i««'  tlti'  il'-inaipJaiiT.  \\\f*  < 'aiiii*  llir  r:.-*  '     • 
Imrn-'l  li'"iii  (!.••*•-  iMi-oi-^^-irv  aitiiui^  \*\   Int 'i}i«>t  tiim'  aii«l  it.t*  »'.i!tift  ••!  .  i..     » 
li«»ii"»  iM'fiin-  Titiiiti  li.i  il  :  li'f  all  iiiiili«tiii't»*-<i   im.**.«»*imii  f.ir  iifi\   \i:ir«  ••u*i.:  •    ( 
til   Ih'  ii<\io(i'l    l'\   aii\   jI.iiij    I'lit    a   \  i  r\  «  l«  ar    iipwil   •■!   tin*  a('«"iiitf   r.'i'   ■' 
|iriiiN'rt\        hi  tin— I-  l"iir  1  .i-i  ^  tin*  law  apptu  *•  tli**  ri-fii«*«lial  iii^irtirin ni  I'l  •   v    r 
tli««  writ  •'!  !;L:lit  »T-i  It.  ••r  -m  li  iirln  r  uiji-  a**  an-  -ai'l  tn  !■•  "t  tin-  *.if:.i-  i  a'  . 

1.    Ati'l  tir-t .  Miixft  an  :»!.•  li  i1;>ii    \'\   !•  iia'it    in    tail,  u  In  rif'\   tl.f  1  «r.iT«    :.»       • 

•  ■  ■ 

«/*.»i''.«ri/i  .■  ■/.  aii'l  !l«    ii  iii.i:ii'li  I" 'T  ri  \  •  i-i-iii  i-^  l«\  laiiiin- nt  lin*  jMr!i«  i«i;ir  t  ••-% 
ciii»|ila<  •  •!.  ami   Ti.iin>l    ii.t"  a  tii*  r«'   ri^lit.  tin*   riiinil\    i<«   l>\    ai  tti-ri   ••!    '  *». 
(nrrun  ^  .    :    r   r--.  !•  .    ♦    '.  ■.     'a  i..>  li    <«    m  I  In-  li.itiin-  ••!    a  u  lit  <•!    r:::iit    '     nii-i     •  ' 
hi;;tii-«Y  ai  (i>>ii  thai  ti'iiaii*  in  tail  1  all  liavi-  ■  f         K'*r  lit*  1  aiiiii«l  ha\i*art  al-^ 
writ  ••!   r.  jli» .  w  lt;i  li  I*  1  ••ntJtn  ■!  i-rlx  t'»  -in  li  a^  •  laitn  in  !•  •  ••:ni|'I«-  .   aini  I-t  :    -'. 
n*aMi|i     t!.-    wilt    I'l     '    '    ..  .'    II    w  a*     L'Tanti  i|     liilit     l'\     tin-    ••ta'iiTi-     ;.     .<    ■    • 

•  IM'M      '^^•"■'i'    -.  !■•  I '1^*     I    •      I.   wlii'li    I"   tlnriti'ii-  «  r.|*tiat  H  jii\   i.i!'-l    •   • 

*  "  '      \\r:Tilr.jl'    ■/      I  ii:- w  ril  .- ili-t  in^^iii-lirl  jitTii  tli!«  •  *|m  •  h**  .  a  ■'     '  * 

ill  1)1  !•    '■         '  '   ' .  :ii  !  ;n    ••■  f    .''..'-;.  an- 1  III  tin-  Ti  »■•■''  r       A  w  i  it  ••!   r  .•  r...  j    n  .:  :    .- 
tit.^.'h'-     ..i  : !..  u  !n  ii    a  J  :i    1:1    l.nl    1^   it.ail*  .  aii<i   tin    ti-iianr    m    :aii  a.  •  r  •  •  * 

laini^  I  1. 1. till   1.  "I   .-   'ii-oi-i-i   1  ••!   tin  lit.  atni   till—:   III   till-  I  a<>r   fin    \.'    r     :,  \^  . 

•iltall   lia'.  i    1 1.  •   w  I  :•   '  t    •          -  .'     .   in   tin     /•  •   ■  ■■  '•  ■  .  t-i  n-i  ■•\iT  tin  ••••  Lili  !•  ^  •  ^-  ■.  • 
ill  tail  .1^.1  I;-'    r.   r.i    \%  .  ■ .     -  r ;  .  fi    tin-  ai  lual    ti-r.ali!   "I    tin-  III  •  ln»M     '.         h*   » 

««-ti"ri  tl  .    •!.  ■■.  ii    :  I'  •   i-  1  .    ir,  J  *■.  -*A\f  tin-  tnatiin  r  affl  I--rnt  ■'!"  !li«-  ^::\   .?.  'a 

ail'l    t'»   )■■    "X  i     !    . :.   «i  .!     I.i  .!■  ■'.-.  f  .     f    .-/.,. /rj,    .;    „,         \    t    -/,.,    ».  /,     m     H.*.   ff-     ;    -. 

lu'tli.  w  !.•  :•    a  i!i  III   J;^  t  '  ii    ..ii.  !••  *••  all  •!  In-r  l»tV  \.i"  ••I*  lit  Ta.i.  u  it  It  r<  fua  '    .    '  ' 
a  l)tir>i   ]••  r-  -h    -n   ;.,  i   .-r    ;n   !•  •-.  a!nt    ln-wli<>   l..tr)i    th*-    i<arti«  uiar   •  •i.i't 
Witln*!]?  .--.li    :i.' 1      •  .\\    •■    .lit  i  a  -Maiiji'i"   sii'ni'li—  wj-n    li.Tn   iii   r*  i!ia  •    ;•  "  j 
k«'«'|>«  !..:n  ••  .'  •  :    J..--I  --!  i?.  hi  till*  ra-«-  tlii-  n-n4.i.!i-lir  i.i.iii    •Kai.    !  .i".* 

Hrit  "t    '  ■     •    ;  •  .    '  -' '.  \\  In  n  .11  tin    \\  l.-Mi-  t-  riii  i-l   tl.f  ;;'tl   .*  -"a    • 

atfi  tin    I  ai-|-  !.  I  _•  ■■:   •  Ji.    .  '. .    .•    ::|"  *\  u  l,.i  li  M.'-  !■•  inaiinli  r  lii  |*«  Inii  'I        T'    •  *  ■ 
if!  ni»t   j.^  •  u  :n  ■  \  j  :  •  '-  w  ■•:  ;-  r  \   !  |.|.  *!:i»;i:.-    i.  ./  •.  •  .    lui;  i«  |<>iii,  S^l  i.j-  :.  : 
«'«|iiit\    "t    I:.i-  -!.i-  r*  .  at    1  i:|  ••'!  TM-  inax  Mi  in  la'A.  tiiat   it    :ili\   **lu'  ttati.  a  r.-' '• 

!•)  tin    ia».'l.  I I.:'    .%."•*    '■'    l.a".  •-    an    :ii  *  «  n  tn  ri-«  •  ix  •  r  it       A  '■■-r..  :   •»    r      r- 

rn-' r*.  -  !.i  Tli.  w  I..  If   »!,.•.     :*  :i      if    ti    ♦a  1.  ai.-l   attirwar-l*   l-v  tlio  dra'h  •  t"  : 
•i«iii»'t    ir   f.-    !.i    ■  -    u  •     .  .•     --  :.    ..{    I.-   I'-l.    il.f   ii\ir-«in   lal!«  in   'm--^   •    ■ 
ct«iii'>r.  li  •  ln-:»-*    ■•!■  a--     ;  ^       '.  -'i-  ^  ■  :!-•■   !?.i-   r^  \«  p».i'i;»  r  '•hall   l.a\«»  I,  •  m  "■" 
r« «  ■•%•  T   • !  •    I.it    I-    \\  1  .    .    ■    ;  .    -■    ■  .    ..■;  j_;.  ..•    ;!  .     ^:!:.  I..-  I  \%  h  t.t.i-  l.i  Iti    r*  1    ■ 
M'Mi    n.  ..  i*.  !\    -i.  r.vi-l    !r-:i.    *'•      .    ;    ■■    .in  it!..    la'.Iiiri-  •■?   i»«iii*  ii|»'t.  «  !.-.    .:   • 
fcx  •  r-     ii   i.ki. •  H   |i..i'  •  1  :.  -   .  .\   .if  •  ••'i.ii.xii  i.iu  .  l>i  I'lri'  lh<*  (klaluti*  >i*    *  •  *. 

I  llir  >l<iln  •    ai.i  1,1  •!  (••  I  -h-  |..    :..i<i  j.i  1 1  •:  i.n-<l  tin-  1  ••inl;!  .••It  ••!*  tho  ^il\.  bv  hA\  .:.^ 
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issue,  and  afterwards  died  without  Any. (I)    The  time  of  limitation  in  a    r^ioq 
formedon,  bj  statute  21  Jac.  I.  c.  16,  is  twenty  years ;"  within  *which  space     *• 
of  time  after  his  title  accrues,  the  demandant  must  bring  his  action,  or  else  he 
is  forever  barred." 

2.  In  the  second  case ;  if  the  owners  of  a  particular  estate,  as  for  life,  in  dower, 
by  the  curtesy,  or  in  fee-tail,  are  barred  of  the  right  of  possession  by  a  recovery 
had  against  them,  through  their  default  or  non-appearance  in  a  possessory  action, 
they  were  absolutely  without  any  remedy  at  the  common  law :  as  a  writ  of  right 
does  not  lie  for  any  but  such  as  claim  to  be  tenants  of  the  fee-simple.  Therefore 
the  statute  Westm.  2,  13  Edw.  I.  c.  4  gives  a  new  writ  for  such  persons,  after 
their  lands  have  been  so  recovered  against  them  by  default,  called  a  quod  ei  de- 
forceat;  which,  though  not  strictly  a  writ  of  right,  so  far  partakes  of  the  nature 
of  one,  as  that  it  will  restore  the  right  to  him  who  has  been  thus  unwarily 
deforced  by  his  own  default.(m)  But  in  case  the  recovery  were  not  had  by  his 
own  default,  but  upon  defence  in  the  inferior  possessory  action,  this  still  remains 
final  with  regard  to  these  particular  estates,  as  at  the  common  law :  and  hence 
it  is,  that  a  common  recovery  (on  a  writ  of  entry  in  the  'post)  had,  not  by  default 
of  the  tenant  himself,  but  (ailer  his  defence  made  and  voucher  of  a  third  person 
to  warranty)  by  default  of  such  vouchee,  is  now  the  usual  bar  to  cut  off  an  estate- 
tail.(n) 

3,  4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery  upon  the 
merits  in  a  possessory  action,  or  lastly  by  the  statute  of  limitations,  a  claimant 
in  fee-simple  may  have  a  mere  writ  of  right ;  which  is  in  its  nature  the  highest 
writ  in  the  law,(o)  and  lieth  only  of  an  estate  in  fee-sirapie,  and  not  for  him  who 
hath  a  less  estate.  This  writ  lies  concurrently  with  ail  other  real  actions,  in  which 
an  estate  of  fee-simple  may  be  recovered :  and  it  also  lies  after  them,  being  as  it 
were  an  appeal  to  the  mere  right,  when  judgment  hath  been  had  as  to  r^iqj^ 
the  possession  in  an  inferior  possessory  *action.(p)     But  though  a  writ    L 

of  right  m&y  be  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  advisable  to  be  brought  in  such  cases ;  as  a  more  expeditious  and 
easy  remedy  is  had,  without  meddling  with  the  property,  by  proving  the  de- 
mandant's own,  or  his  ancestor's,  possession,  and  their  illegal  ouster,  in  one  of 
the  possessory  actions.  But  in  case  the  right  of  possession  be  lost  by  length 
of  time,  or  by  judgment  against  the  true  owner  in  one  of  these  inferior  suits, 
there  is  no  other  choice :  this  is  then  the  only  remedy  that  can  be  had;  and  it 
is  of  so  forcible  a  nature,  that  it  overcomes  all  obstacles,  and  clears  all  objections 
that  may  have  arisen  to  cloud  and  obscure  the  title.  And,  after  issue  once 
joined  in  a  writ  of  right,  the  judgment  is  absolutely  final;  so  that  a  recovery 
had  in  this  action  may  be  pleaded  in  bar  of  any  other  claim  or  demand.(^) 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  recover 
lands  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.     But  there  are 

(»)  Finch,  L.  268.  (o)  F.  N.  B.  1. 

(«)F.  N.  B.  166.  (^)  Ibid.  1,  6. 

(•)  S«e  bool(  ii.  ch.  21.  (f>  Ibid.  6.   Co.  Litt  168. 

*•  The  twenty  years  within  which  a  formedon  in  the  descender  ought  to  be  commenced 
under  the  21  Jac.  I.  c.  16,  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
unless  he  lie  under  a  disability ;  and  the  heirs  of  such  person  who  suffers  the  twenty 
years  to  elapse  without  commencing  the  formedon  are  utterly  excluded,  and  the  right 
of  entry  is  forever  lost.  3  Brod.  &  Bing.  217.  6  East,  83 ;  and  see  note  10,  ante,  178. — 
Chitty. 

'^  It  might  seem,  and  has  been  contended,  that  a  fresh  title  accrues  to  the  issue  in 
tail  of  a  person  who  has  been  barred  by  the  lapse  of  time,  and  therefore  that  such 
issue  would  have  another  twenty  years  in  which  to  bring  his  formedon.  But  if  this 
construction  prevailed  at  all,  it  is  obvious  that  it  would  equally  prevail  through  any 
numl>er  of  descents,  and  would  virtually  repeal  the  statute  in  the  most  pernicious 
manner.  In  the  case  of  Tolson  vs.  Kaye,  3  Brod.  &  Bing.  217,  the  court  of  Common 
Pleas,  therefore,  determined  that  the  first  descent  of  the  title,  within  twenty  years 
after  which  the  statute  requires  the  formedon  to  be  sued  out,  is  the  descent  upon  that 
claimant  who,  being  free  from  any  disability,  suffers  twenty  years  to  elapse  without 
asserting  his  right ;  and,  consequently,  that  the  bar  which  operates  upon  him  equally 
concludes  al    cUiming  as  his  heirs.— 4ik>iJERii)QE. 
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alMi  iMiriH*  «»tlii*r  urit*  tiliirh  nn*  •i:ii<l  t<i  )h»  tn  fht^  nnturr  t.f  a  writ  fif  rii;ht,  \^^ 
niii««*  lilt  ir  ]iriMii><i  :ii.«i  jiriM  ti-itiiii;«  <lii  iiii»«(i\  .iKttiii^h  imt  <-iiiir«'l\  acr^*'  *  -!i 
till'  writ  <•!  ii^'lii  Ihii  III  •kiiiiif  III  iliriii  tlif  lfi--oiiii)ili*  I*  \\**\  ilfMiiaii«lr«l  .  ai*'S  \n 
otlM'pi  ipit  Liii'l.  t'lit  •*>>iiii'  nil  ••r)i<iri-:il  111  n-*ii(atiH-iit  SMtitc  ••!  ttii'»«*  lti«%r  fw^  a 
alr«'a(l\  iin'iitiiiiM-il.  :i«  tlir  \%i-i(  <*t  r^iht  *tt  ,t"ti*r.--r  r'trnifit^n.  Xv  .  aii«J  tin*  oiKcr* 
Hill  h«'r<*;illrr  l'«-  laki'ii  ii<itii  «•  itt  iiinliT  ihi-ir  |irii|N'r  ili\i'»i*tri«  N**r  i»  tlir  in*  r« 
writ  «•!  ri;:iil  ul'iiii*.  **r  :ilv\:i\«.  :i)i]ili<-:ihli>  t<i  «-\  i-ry  «-:i*>i*  of  a  rlaiiii  i*!  larnl*  :'i 
lr«*f«iiii|>l<- .  I<*r  il  liii-  I'liil  t  ti-iiaiit  iii  l«-i-«iiii|»lc  i|ir«  uitliiiiit  }i«-ir.  w)t«-n(-A  aa 
«*fM  lii'ut  »<  t  ru«o.  liir  lonl  oiiiiil  }iii\i*  :i  v%rit  ••!  f*'A«ii/,  r  ulmli  i*  m  \\tv  i.^'.^r* 
lit"  a  writ  «it  i'._:lit    •      AimI  j!  ••Uf  «»l  twonr  iiiiirt-  « ■'|i:iri  i-imt*  •lfl«»nf*  lli«-  ''t:  #  r, 

by  u^iiriuh^'  Hit-  • |iii-'M-.'»iiin.  tin-  p-irly  ut':^'rifM«l  *li.ill  li:ivf  a  writ  ••!   r  .:?.!. 

•  Hi'  1      '''   '■''••*•''■'"  y  "''.  ^'  \\  Km  h  iiia_\    U*  ^n»uinli*«l   ••ii    iIm*  *im-i*iii  i»|    tl*«-  a:i- 

J      II— ti»r  :it  aii\    linn'   liiiriiti;   lii«   lilt*;    u  Itrrra**  iii  it  uuf^r  iJ»tif  .wkii«ti  i*  a 

ixih«»r«^iir\   i-rtiii-il\      't    ill*  iiiu-*t  !•«'  -ii-ioi-ii  at  tin-  tiiiii-i»t  luitilratli       Hut,  «ijt\.r  • 

tlii'oi'  aii<l  ••tilt  r  iiiiiiiiif  ili-*(iiii  iiiiii<«.  li't   lit  iiiiw  n-iurii  to  tli**  ^I'lii-ral  wr.i  «: 

rijjlii 

Till*  writ  oii;;|it  til  l.r  hr*t  l«n»ui;lit  iii  tlu*  fi'iirt-l-armi  ir  .  uf  tin*  junl.  of  w  *  .— . 
till'  laiiiN  an*  ImMifi  .  ami  iIh-ii  it  ii  min'M  «ir  /•if^;|/.-  liut  i!  li<*  linliU  ii«t  lourt.  T 
hath  waiv  •-«!  Iii<t  I  .:^'iit,  f' if  w/ •  iin.ifii  .•'iififi.  It  iiiav  U- (•rMii;;lit  lit  tin*  kiin;  *  i  <iur:« 
hv  writ  !•!"  j-r.r. -i '  ••iijiiiailx  .  t  aii<l  thi-ii  it  i- a  urit  ••!  n^rlit  '!-•',  v  ••>»..: 
<lir^M'ti-i|  !••  till*  -liiTtfl  aii*i  (Mil  thi-  liinl  ji  AU>>.  wlii'ii  iiiii*ii!  tlu*  Liiii;*  tmrii* 
Uiati*  t«'iiai)t«  i/i  •  //'if'  ]•«  lit-iiirf-fil,  jii^  \irit  «>|  n;^iit  i»  i-alU-il  a  writ  ff  /  f tr  .^^ 
in  iM/'if'.  till'  iiii|ii*i|Mr  ii*M'  <•!  uliirh,  a««  wrli  a«  <•!  tin*  t'lninr  ^•r*?* -f*  yn  i 
dunnuu.t  f*n,t.%tf  I  ifi//.-t,  oil  a%  III  iiii^i  till'  l<*pi  ••!  li:«  juri««li<'ti*iri,  i*  ri**trair.«*i 
hv  nui'iU'i  '.irft.  t  ai.il.  !••  :hi;  iliri  •  li'«l  to  tin*  -ln-r:!!  ainl  «»rij:ii.il.\  nii.riia*  * 
ill  till'  kiii:^  «  <  iiiirt*!.  I-  ai-*'  a  w  r.T  !•!  rii:lit  •/••*<  '•  TiM-rr  i*i  likt-vi  !«•  a  Iitt.«-  m  r  I 
ut  r<;/if  •!•'',  »«.  h/i'/NNi  •  .r  ••/#  f'i-hht  m  iifihi  Til.  w  li.i  ii  1  i-<*  luf  tlii*  kiii^f  «  li-riaiil«  .a 
atitii-iit  ill  Mil -111'.. '  ai.'l  <•{)!•  r*  ot  a  •:iiiiiar  iiaturi'  •/  ti»  tr\  thr  rii;lit  ni  t:  •  r 
laiHlo  aii«l  triif-iii*-iiio  III  tiif  liiiri  ••!  tin-  l<*rl  «-\i  Iii*iM'ly  *•  liut  thr  wr:t  I 
ri4//<//if.'"i.' ii««ii  iiia\  ai-oar  aii_\  I  Hit*'  !•*'  n-iii*>\i*i  iiitii  till*  I  tiiirit\  c-tiurt.  I*\  wr  I 
of  t  ut.  f  .  aipi  Iri'iit  tiii-iMi'  iiii«i  III*-  kiiiix**  <'>url*  i'\'  writ  **i  f^'hr  y  f*r  rr<t<rj.;'» 
/iii'iii^.  at  I  III* -iIlV  ""f  i"ii  "I  •itliir|»art\  tiiat  tii«-rr  >  a  lii-iay  ^r  ili-ti-i  t  nl  jii«tt«'r    ^ 

111  till'  I'lii^ri  •«*  ••!  Itiio  aiti'Mi  <  til**  «ii-iiiaii*]aiit  iiiii-t  uili-i^i*  ^<tnt«*  •«-i«ii.  -I 
till'  laiiil-  aini  t«  II*  ii.*-ii(o  III  iiiiii^i'll.'*  «»r  i-i«i'  ill  ••ftiiii-  |N'nMiii  ufMrr  wl.-  r^ 
111'  «  laiiii-,  ainl  III*  11  •l«-ri\i'  till*  ri;:iit  'tPMii  tin-  |H*nw»ii  t^i  m-i««'U  t«*  L.u,- 
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'•A  wf.*»'f   r  »'iil    . -iiiii  ■•    >•     ri:  k  r.?.i:iti-i  n  :l)i"iit    "linw   iij    --i   ■■■'..•'   t\r%    *w    •j<i»:     •» 
rtf/*'-' J.  •.').•  r    .1.    !>.•     •!•':.  iii-l.ii.t    I    iii-t  II  t-r  !).•■  -Ill' •  "t'-r  !ri  rii  wliiifii   l.t*  « laim*       1  \i 
H.  I       Ai.'i   '.it*   <!•  :i.  .1.  I  iitt    11. -i*!  .liii-.-i-   ill   ii>  ••■iitit   th.ii   lt:«  Aiiif^tiir  wan    •«-.ttf<«i    ' 
n/A/.  •*  M*-.l   .«•    II.  k!    I.'    w.i«   ••  .-••1    .h    II.*  •!•  lilt  "fit-   :i-  <*f  1*f       *J  |i   A    |*    TiTt*       J*  (a**.. 

'jfi'Z.      Aiil    li   ttii ti'   -•»:••    ?r..i:    ;:.••   i.ufi*  id— •ii<l>ii   («•  t<-'ir  wi'iiitfi    *•  n.»*«<*  «r-t 

n»-hrir«  ••!  .!  •*  :•  r-.u-*  .il--  •!.■  »  f."»  tiii  \  *%•  r»  li.iit*  .\  It  A  I*  4.*i  i  INK  » 
|*r«Nif  tif  |4  ••*■•><  ■  Il  !■!  i  .1,  \  .11.  1  I  •  ri  1 1.  \  !■!  t||t'  r«l.l-  :•  /  •■••  i  '  t  -*  ••!  hlrfli'v*  *■'  ft  a^.*  a 
ill  fi«*»  ••!  ill*-  |- Ml  -r  I",  j!  j:  -  ;  ■  :  ?  -rt^  \i-.ii^*  •!♦  •■•■4'i«-iil  | -••-••*•;.  .|j  \.\  «  i|au^^*'* 
w hill- A  •••It  aii'l  It*  .1  i:\i'l!i>r  -r  iki.<««  ihi- l.i>  !.  .-  iii-p  ii  •iri'iijffr  t*« i<i«*tii-«'  !1.a;  ' :  • 
fir»i  |Mi...  ••••r  li.tii  •  ii.t  .1  !  ir".  ■.!  ir  ■■•' i!i-  '•  l.i-Hi'  ■-''■  I  .M-ir*li  »»•  Th.-  .>■_••. 
r»«i|um««  .1  -irii  t  •  (  ••  r\  ^1  •  •  ■!  tK^-  p'-ir.)*-!  Ji:ii.-  .ii  tli  •  |  r^- f-c^lmiB.  fti*'!  ■  ..  :  '. 
A»a:>t    I). I-  •!•  ni.ii.i  III!  w;."   .k|  •  .  •  •   !->    ;>>'.r\  ••!:)>•.- i.-   or    .rr«  t:uUr:ti«'<«      .N    K    •.* 

I  M-ir-li    •■*•".'       I    1  I  Jill     U  •       I   i'- i»-'    -'^        1  il* irt  w:.I    ii.il    |«*rniit  lli«*  mi*^   .   -r  -i 

iliBi«r:!<>l  r;.'iit  I"  )-«■  !;:i-i  )v  .i  -irv  .ii-l*  .iii  of  II.*-  irr.tli'l  a">:it'.  (lii'U^h  1«-Th  )«*?'■« 
il*<«ir«-  It  1  \\  A  r  I  'J  A<  i>-  -  i'l.r..  i..ii.'  .11. •!  -Mi.irLiii:  th*-  f<>iir  kn.^Ku  •«-  I. 
M'Mirv.  .1'  I  I  ki.!  '  A  lW<-i  17  i  t,' \  iiii\  l«-  •iiii.-M  I,*-!  *'r*'iii  tht*  ^«nil  jur^  «'«^ 
|ifff-wnl  ill  !l.*-  it*-. 't  •  Il<  \-  I'l  'iif  i«  ii'i' r  ••{  'i.«- <!•  ii.\  ii..trk.  aiiiI  ahat  tli^ 'Ivr.!;  : 
atit  liiij*t  |-r  •%••  |i*%.<>ii«  ti>  iii<-  Ii  ii.ii.l  l'*-.ii^  I  tit  u|-'ii  |ri«>f  iif  his  tillr.  t^r  IJk^l.  *  . 
l.»4 
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self;  to  which  the  tenant  majr  answer  by  denying  the  deir.s^t^dant's  right,  and 
averring  that  he  has  more  right  to  hold  the  lands  than  the  demandant  has  to 
demand  them :  and  this  right  of  the  tenant  being  shown,  it  then  puts  the  de- 
mandant upon  the  proof  of  his  title :  in  which,  if  he  fails,  or  if  the  tenant  hath 
shown  a  better,  the  demandant  and  his  heirs  are  personally  barred  of  their 
claim ;  but  if  he  can  make  it  appear  that  his  right  is  superior  to  the  tenant's, 
he  shall  recover  the  land  against  the  tenant  and  his  heirs  forever.  But  even 
this  writ  of  right,  however  superior  to  any  other,  cannot  be  sued  out  at  any 
distance  of  time.  For  by  the  antient  law  no  seisin  could  be  alleged  by  the  de- 
mandant, but  from  the  time  of  Henry  the  First  ',{k)  by  the  statute  of  Merton, 
20  Hen.  III.  c.  8,  from  the  time  of  Henry  the  Second ;  by  the  statute  of  Westm. 
1,  3  Edward  I.  c.  39,  from  the  time  of  Kichard  the  First;  and  now,  by  statute 
32  Henry  VIII.  c.  2,  seisin  in  a  writ  of  right  shall  be  within  sixty  years.  So 
that  the  possession  of  lands  in  fee-simple  uninterruptedly,  for  threescore  years, 
Is  at  present  a  sufficient  title  against  all  the  world ;  and  cannot  be  impeached 
by  any  dormant  claim  whatsoever." 

I  have  now  gone  through  the  several  species  of  injury  by  ouster  and  dispos- 
session of  the  freehold,  with  the  remedies  applicable  to  each.  In  considering 
which  I  have  been  unavoidably  led  to  touch  upon  such  obsolete  and  abstruse 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the  reason  of,  those 
parts  of  the  law  which  are  now  more  generally  in  use.  For,  without  contem- 
plating the  whole  fabric  together,  it  is  impossible  to  form  any  clear  idea  of  the 
meaning  and  connection  of  those  disjointed  parts  which  still  form  a  considerable 
branch  of  the  modern  law ;  such  as  the  doctrine  of  entries  and  remitter,  the 
levying  of  fines,  and  the  suffering  of  common  recoveries.  Neither  indeed  is  any 
considerable  part  of  that,  which  I  have  selected  in  this  chapter  from  among  the 
venerable  monuments  of  our  ancestors,  so  *ab8olutely  antiquated  as  to  r«iq7 
be  out  of /orce,  though  the  whole  is  certainly  out  of  w^e:  there  being  ^ 
but  a  very  few  instances  for  more  than  a  century  past  of  prosecuting  any  real 
action  for  land  by  writ  of  entn/y  assize,  formedon,  writ  of  right,  or  otherwise. 
The  forms  are  indeed  preserved  in  the  practice  of  common  recoveries;  but  they 
are  forms  and  nothing  else  ;  for  which  the  very  clerks  that  pass  them  are  seldom 
capable  to  assign  the  reason.  But  the  title  of  lands  is  now  usually  tried  in 
actions  of  ejectment  or  trespass;  of  which  in  the  following  chapters.* 

(A)  GlaoT.  I.  2,  c.  8.    Co.  Litt.  114. 

N.  p.  657 ;  and  see  the  precedents  and  notes,  3  Chitty  on  PL  4th  ed.  1355  to  1390. — 
Chittt. 

"This  is  far  from  being  universally  true;  for  an  uninterrupted  possession  for  sixty 
years  will  not  create  a  title  where  the  claimant  or  demandant  had  no  right  to  enter 
within  that  time ;  as  where  an  estate  in  tail,  for  life,  or  for  years  continues  above  sixty 
years,  still  the  reversioner  may  enter  and  recover  the  estate ;  the  possession  must  be 
adverse,  and  lord  Coke  says,  **  It  has  been  resolved  that  although  a  man  has  been  out 
of  possession  of  land  for  sixty  years,  yet  if  his  entry  is  not  tolled  he  may  enter  and 
bring  any  action  of  his  own  possession  ;  and  if  his  entry  be  congeable,  and  he  enter,  he 
may  have  an  action  of  his  own  possession."    4  Co.  11,  b. — Christian. 

"All  the  real  actions  which  have  been  mentioned  in  this  chapter,  and  all  others 

whatsoever,  with  the  exceptions  of  the  writ  of  right  of  dower^  the  writ  of  dcwer  unde  nihil 

habeU  and  writ  of  quare  impediL,  have  been  abolished ;  and  the  title  to  lands  is  now  o.Wv'f 

tried,  as  it  was  usually  in  the  time  of  Blackstone,  by  an  action  of  <^ectment  or  of  trespass, 

—Stewart. 
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<IIA1TKU    XI 

OK  IHShiv^KS^IiiN.  i»U  tUSTKK.  uK  CIIATTKLS  UEAl- 

^p  ^  .  *II  wiNii  ill  i!ii'  |ir<-i-i'ilMi:;  (-linp(«*r  <  f»ii«iiicrt'i|  with  fM'iiM*  atti-riti'tn  tKr 

^  fi«'\ii.ii  »|n-i  .1  ■•  til  iii|ur\  l'\  •li-»|Hi«.«»«-**iiih  **r  <iii«ii«r  ••!  \\f  fr»»A.  ;  l.* 
^rtiii-r  uttli  till*  r> -pillar  :iii>l  \\ili-4-«'iiiii-4-ti**l  **  Ih'Iiu*  «•!'  n>in«*<li<*M  |iy  ;ii'i;'>i.«  vmi, 
i%liii!i   :iri    i;.\«ii   !••  tl.i*  -iifji-i  t    l>\   tlu-  r«i|iiiiii>ii    law,  I'ltlicr  tn  n  •  i>Vir  1 1.«    |«a 

ri;;iti  "I  |>t«'|Hrt\  .  tin-  ii>«ili>i*l  mIihIi  I  tln-n*  iiiarki**i  mit  IrmN  im-  tifxi  t<«  <^*t^ 
iiiiii  r  iii;iii:f'*  ^\  tiii-ti-r  <>t  t/i. /''.'•  T'.//;  tlml  i«,  )•%  uiimMiij  tli<*  iM>«««-<«>ii»f.  •! 
th<-  t<  i.aiii  Mi'iii  an  rotait-  l'\  •taldlr  iiirn  liaiit,  "tatuti*  fita|ili*.  n*«  ■•;»i*iijif.<  r  m 
till'  ii:i7tii*   ••!   it,  i>r  '/'■;'';   **r  trmii  an  «'**lal«'  t*»r  v«'ant 

I  *  Mi-!i  V.  '-r  atii«»t"i»  ■•!  |"---i  --ii'ii,  tiitiu  •••»!«t»-*  }i«-M  l«y  ^tatiitt*.  n'«'^>tni>c*9ki  **. 
nr  #.'•  I  '.  J*  "tilx  li.il'N-  !••  lia|i|H-ii  |i\  a  -iM-rif*  «it  ili%A«M«iiii,  nr  lumiii;;  out  i-f  !!.• 
K-;;:iI  |ip*|ini-i"r.  U-|i<i-i-  ii:-*  i*lat«'  i-  •li'trrtiiiiirti  |iv  raiting  itii'  **iirii  for  « l.i«  fi  :*• 
in  ^i\  «'ii  liiiii  111  |iii  'l^t-.  Ait'i  \t»v  -II*  li  ••ii«(iT.  lli«iii:;li  till'  «*<«tat«-  !•«•  iii«ti-1\  a  >  Itattri 
iiitrn-l,  iii«-  i*uii*-r  •*liaii  ii:i\<-  iLt-  <»aiiir  rrtit<«ly  a«  t«ir  an  iiniiry  !••  a  trr«k.->i'i. 
vix  .  I>\  ^•^■•i/.i' «•!  /I  t> '  '  •"  "'•  Hut  tlii^  <li-|N*iifN  ii|Miii  till*  «««\«Tal  ^ijiutr* 
•  l«i«ii      ^''"I'  ■•  ii-.iit    tlM-«-  n  *|M  I  ti\«-  ihti-n-t-.' '»    ainl  M  lii«-h  r&|»r«*«»ly  pn-^i-lr 

*  aii*i  ;ilp>M  (!..<»  ii  i!i*'il\  Ilk  <.!-•■  •'!  <li«)M •»••«••«- ]•  til.  I  jHiii  mltiiti  a«ci<iii.t  it 
in  tliat  >ir  Fi*l\\ai<t  t 'n^i- i.l.-i  r\  i —  .  .  lliat  iIm-«<*  l«-iiaiit'«  ar«*  fui*!  !••  U**'.'i  t.'.r-.r 
t'iitalt-<*  uf  li'-ruiit  t»  ii> }.  ■  •i'>iiii,  iiiitii  tlif-ir  ilt)it«  an*  pai*l  :  In-i  an^*  i'V  tltf  »(a*.ulr4 
tli«'\   ^It.iii    li;i\t     an    :i *"•:/•'.  .i*    (titanto   i^t    iIh-   iH-i-liiilil   nikull   liavi- ;   aii*!    iD    that 

■ 

n'^JH)  ;    tiir\     \iA\f   (ttr   oinniitil-li-   ••!    :i   lrfr}iiil<t     '/•' 

II  A-  I'-r  •  •.•'■/',  i-r  aiii«*tt<in  ti  ].•••.«.•  ^^imi.  ipiin  an  t*t*tf»  /--r  i^^itr* ;  ll..»  l.a|w 
pen**  ••iii\  \'\  a  liki*  Uiii'l  ttf  ii.»-*ii-iii.  ••(•(  ti*>ii.  or  lurniii:;  nut.  «•!  tin*  li-iiant  Ir«>ni 
tlif  !•«  I  iijiathin  ••!  till'  laii'i  •t<ii  si.:^  (lir  i  MiitinnaiK  i*  tit  lii*  tfriii  Ki>r  lliin  iii-'jnr 
till*  lau  )i:i*«  |ipi\ii|iii  liiiii  Milli  luii  n'iiii'ili«-«.  nitnnlini;  til  till*  i  in  uni»taii*v^ 
ami  -;tiia'."n  ••!  tin*  u  i  ••h  j  ii<M  r  :  tin*  \\r:t  nl  fj^ffti*  prutit :  «liii)i  111*  a^ra  ^*l 
ati\  Kill-,  till  ii  "•-••r.  r<  \ I  r«i"iii  r.  !•  inaiiiili  r  mail,  ••r  aii\  otraiiL'^T.  n  li<<  :•  I.  ri.«r':f 
till  \\  t  ••r.  J 'jot  r  ;iii.l  La-*  « ••ii.iuitti -I  tin*  injury  i-iiiii}iiuini-il  nt :  anil  llif  nr.!  •/ 
yijf.  .        •    ■•■/'■■.  'I  .   1    \\  i.  .  }i  ,;.  *  imt  aL:ain«t  tin*  u  r>»nij  ilin-r  fir  •  r««  t-  r  :   rr. 

mil.  Lit    h  -    T.'-i! r   t.Tt.r    j..  r—  n    i  laiiniii;:    nn-li-r    luni        tin  ^'    an*    n.  i*^! 

ai  tioii".  ooiiM  v«  li.it  IttW'iii  ri  .li  :in>l  pi-roiinal  :  \»*r  tln-n'in  art'  \\\*%  \:  -^ 
r*  *  •  \' i»  i.  A-^  \\' A  !•  "!.r ..' .•  ii  i.i  t!..  ti  rm  <•!  \i  .u*'*.  a**  tlania;**  •«  !<ir  tl*f  i*-i.»ttr 
or  w  T"i.j 

1     A  w  I  t  1 1.1  ii  ..I"  .  r   •     ■,.       .-..■/,  "f  a<  til  III  i.it'  Irt'-pa-^  in  r^i- fiiw/..'/  hith  «  Lent 

>     -I    ■     •«     ■•         .       '       t    'm     t         :•       ••.•     •'  <•  r     ■'    •%   «•,  .•     •••    U>A  a   rk    t    . 

f?  •.!■   II :       •     «i»'  .    II  •:  « ;M       ■    I  • 

*  1  Ki  .f.;«  ■•  I.-  \ .  1  ■!.••.  .-  I.  .i-w.  ti.*\i- M-«ri  :n  ih*' niiti-v  III  ih«- Ia'I  I  I.a|  ;•  r  .■  l*  « 
al«t-ii*i       1 !  • -•    :«  I. .•!.:•    i:. •:•'■■•    i.i\i-  il.t-  -.itui-    r*iiit<i\    r>r    ti.**    i>u";«r   ff    lutj 

|H»«   •  ••.•t|.    k«    !  '..     •.  I.  if  •       !    !   ,.     '■!  .•,...  i        .III  •  ;•  •  tlut-lil.     ->TI»  lit 

■'*•••.  :ii  »■•  I.I  •  1.  V  i  .:i.-  ■  I.  !  ■■':■.■  Ill  I  .'i'i  li  i.  ■•  ••!  '•!•.  A.-  lkUl«.i*»-!-  r.  c« 
Fj*-*  tii.*-i.i    i.    I".  •"..:•..       *     :  .    i  •  .•    I   ..:ii»'iir       1  «  l..t{\  lii  I'l.  4  i^i    ITJ. 

III  »■•  ii<  r  t!  •:.•'•"..  •  '.  •  r    j  ■ .<  ii  ••!   .ii.\   tii.iv  «  !••  rt'«  r:    *|-.    vtlr? 

r.tii   )  •    II.  .•!•      .1    i   ^t  ..•-•■*'    •      1  •     ;*   ■  .•!.   •!•  '. .\  I  r  I «— »•  •-.«-n       r>til  ^n  •"••  ti.  •  i  ;    %x 
lii.t  )  •    III  ..I  *  ■  I  •   I  r    ■    •  •  <  >   -If  .1  •■.  tii'>r.  w.lli-u!  li*-^  ?.l   r  «-  *. r  • 

«|ti«i.i.'\  ■'    111    I'l  !       I  '  i       I    ••«     f."   I       'I       Ih^l    1 4*'.    .*  n.»-*-iiji.'.  •*• 

9"  III-'     i  • '.       ""•■."•  '.■•■•.  i  r  1     *     --^ .  I    I  •  I.  I  I.J  •!  rul«-  !•■  A.T'  -r  •;..         :^ 

nil  I.'    •■'.:.'..-    .••      .'I     * .  ■  ■■.....     .     .■..'.!.■.:    l|j.    *•  fl;-  !    a<  <  •  r>l.:  f    '       •.!• 

jij  I.'     •    f.  ■■■•'•?..••    ■       .  1 .        '  ■•  1. 1-'        ■ '       ■     ■    .1   :i.'  ••i:a^»*  ■ "  '       ■•■  \\   .• 

'J. .      I     ■.!..-..  I .■.••.'.     T    •■    1  .  ■  •  '     V  I".      •       .     •   ■  ■   - .     T  M . •!    4   *      r  r 

r  r  •  .  !  .■    '..  I*    i  ■  I  !     •  .  i|  .    ..      r   *  ■  .1./  •!•  .  » ■  r»-«l    tn  t-i««  ut     ti    h*    an 

l|il\      »  ::.'..■  I,    .1.   .••■  ■   •       '  ■  I-       !  *■         I   ;     •■    i-  ■.  1*         '  "f ••    '  "jr     4  '"J        *   M    -l     .'" 

I     I".'     .»     ■.     ;  ..         '  \         .■•".111.  At.  i  wr.i-ri'    tin-    •.•!..  f  .  •    :;..     '•^ 

|"\   .1    .■••.'•    »••.'••   i  :■  A    !:•  ■    .  ■  •  ■  '^   ;■      »  .'  ■    •  '  I.    .ii.  i  jil  '  'ill  r  luf-taU.  !t.r>^4      ^t 
o^rt^.n   .  kt.'i*   ti.i :«   -   ill  P«  i.t-**!,  Ai.i   *>;.•    i.-v  •!  a',\  m aIi  r.  ««it'r^^»ur»r«,  aaU  k» 
i:« 
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lands  or  tenements  are  let  for  a  term  of  years ;  and  afterwards  the  lessor,  rever- 
sioner,  remainder-man,  or  any  stranger,  doth  eject  or  oast  the  lessee  of  his 
term.(e)  In  this  ease  he  shall  have  his  writ  of  ejection  to  call  the  defendant  to 
answer  for  entering  on  the  lands  so  demised  to  the  plaintiff  for  a  term  that  is 
not  yet  expired,  and  ejecting  him.(/)  And  by  this  writ  the  plaintiff  shall 
recover  back  his  term,  or  the  remainder  of  it,  with  damages. 

♦Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  become  the     r*oAA 
common  method  of  trying  the  title  to  lands  or  tenements.     It  may  not     L 
therefore  be  improper  to  delineate,  with  some  degree  of  minuteness,  its  history, 
the  manner  of  its  process,  and  the  principles  whereon  it  is  grounded. 

We  have  before  seen,(^)  that  the  writ  of  covenant,  for  breach  of  the  contract 
contained  in  the  lease  for  years,  was  antiently  the  only  specific  remedy  for 
recovering  against  the  lessor  a  term  from  which  he  had  ejected  his  lessee,  to- 
gether with  damages  for  the  ouster.  But  if  the  lessee  was  ejected  by  a  stranger, 
claiming  under  a  title  8uperior(A)  to  that  of  the  lessor,  or  by  a  grantee  of  the 
reversion,  (who  might  at  any  time  by  a  common  recovery  have  destroyed  the 
term,)(t)  though  the  lessee  might  still  maintain  an  action  of  covenant  against 
the  lessor  for  non-performance  of  his  contract  or  lease,  yet  he  could  not  by  any 
means  recover  the  term  itself  If  the  ouster  was  committed  by  a  mere  stranger, 
without  any  title  to  the  land,  the  lessor  might  indeed  by  a  real  action  recover 
possession  of  the  freehold,  but  the  lessee  had  no  other  remedy  against  the  ejector 
but  in  damages,  by  a  writ  of  ejectione  firmcSy  for  the  trespass  committed  in  ejecting 
him  from  his  farm. (A)  But  afterwards,  when  the  courts  of  equity  began  to 
oblige  the  ejector  to  make  a  specific  restitution  of  the  land  to  the  party  imme- 
diately injured,  the  courts  of  law  also  adopted  the  same  method  of  doing  com- 
plete justice ;  and,  in  the  prosecution  of  a  writ  of  ejectment,  introduced  a  species 
of  remedy  not  warranted  by  the  original  writ  nor  prayed  by  the  declaration, 
(which  are  *calculated  for  damages  merely,  and  are  silent  as  to  any  re-  r*201 
Btitution,)  viz.,  a  judgment  to  recover  the  term,  and  a  writ  of  possession  ^ 
thereupon. (/)  This  method  seems  to  have  been  settled  as  early  as  the  reign  of 
Edward  IV.;(m)  though  it  hath  been  said(n)  to  have  first  begun  under  Henry 
VII.,  because  it  probably  was  then  first  applied  to  its  present  principal  use,  that 
of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance  whereby  this  end  is  effected,  we 
must  recollect  that  the  remedy  by  ejectment  is  in  its  original  an  action  brought 
by  one  who  hath  a  lease  for  years,  to  repair  the  injiuy  done  him  by  disposses- 
sion. In  order  therefore  to  convert  it  into  a  method  of  trying  titles  to  the  free- 
hold, it  is  first  necessary  that  the  claimant  do  take  possession  of  the  lands,  to 
empower  him  to  constitute  a  lessee  for  years,  that  may  be  capable  of  receiving 
this  injury  of  dispossession.  For  it  would  be  an  offence,  called  in  our  law  main^ 
tenance,  (of  which  in  the  next  book,)  to  convey  a  title  to  another,  when  the 
grantor  is  not  in  possession  of  the  land ;  and  indeed  it  was  doubted  at  first, 
whether  this  occasional  possession,  taken  merely  for  the  purpose  of  conveying 
the  title,  excused  the  lessor  from  the  legal  guilt  of  maintenance.(o)     When 

(•)  F.  N.  B.  220.  oiofe  par  mm  Ituor^  bri^e  de  covenant ;  et  m  par  lessee  on 

cT^  See  AppeDdix,  No.  IL  {1.  grantee  de  reversion^  bri^e  de  covenant  rergus  urn  lutor,  et 

(0)  See  paire  157.  countera  e*peeial  county  kc.    Fits.  Abr.  tit.  ^ject.  firm   2. 

(*)  F.  N.  B.  146.  See  Bract.  /.  4,  tr.  1,  c.  86. 

(<>  See  book  ii.  ch.  9.  (()  See  Append.  No.  II.  {  4,  prepe  jkn. 

(*)  P.  6v  Bic.  II.    ^)(etione  fimue  n*(Jit  que  un  aHion  de  (•)  7  Edw.  IV.  6.     />t  Fairfax ;  si  hamte  pnrt  ^jectient 

tmpoMM  en  mm  naturty  et  It  plaintiff  ne  recorera  ton  terme  jkrmit^  le  plaintiff  reoovera  mm  terme  qui  tst  arere,  n  biem 

rt  est  a  veniTt  nient  pluM  que  en  irttpau  home  rconrera  come  in  quare  fjeeit  it\fra  terminHm ;  et,  ti  nnl  mrit  arrertf 
mages  pur  trtsspau  nient  fail,  mes  a  ftser ;  mes  d  con-  donques  lout  in  damages.    Bra  Abr.  tiL  quare  ^fccit  it\frek 
vient  a  twxr  par  actum  de  covenant  al  camen  law  a  recovertr  terminumj  6. 
mm  terme:  quod  teta  curia  coneessU.    Et  per  BeUcnap,  la  (»)  V.  N.  B.  220. 
cmtJtn  kjf  €Jt,  lou  home  tst  ouste  de  son  terme  par  tHranger^  (•)  1  Ch.  Rep.  Append.  39. 
U  arrra  ^jeCtinne  jirmtt  versus  cesty  queluy  ousle ;  et  sil  soit 
» 

adits,  &c.  reserving  to  himself  liberty  to  drive  any  new  adit  and  to  carry  any  new 
water-course  over  the  premises  granted,  habendum  for  twenty-one  years,  with  right  of 
re-entry  for  breach  of  covenants,  this  deed,  it  was  held,  did  not  amount  to  a  lease,  but 
contained  a  mere  license  to  dig,  &c.,  and  the  grantee  could  not  maintain  ejectment  for 
min«^s  lying  within  the  limits  of  the  set  but  not  connected  with  the  workings  of  the 
•  *%ntee.     2  B.  &  A.  724.— Chitty. 
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To  this  end,  in  the  proceedings(g)  a  lease  for  a  term  of  years  is  stated  to  have 
been  made,  by  him  who  claims  title,  to  the  plaintiff  who  brings  the  action^  as  by 
John  Eogers  to  Richard  Smith,  which  plaintiff  ought  to  be  some  real  person, 
and  not  merely  an  ideal  fictitious  one  who  hath  no  existence,  as  is  frequently 
thoueh  unwarrantably  practised  ;(r^^  it  is  also  stated  that  Smith  the  lessee  en- 
tered; and  that  the  defendant  William  Stiles,  who  is  called  the  casual  ejector j 
|0U8ted  him  ;  for  which  ouster  he  brings  this  action.  As  soon  as  this  action  is 
brought,  and  the  complaint  fully  stated  in  the  declaration, ^5)  Stiles,  the  casual 
ejector,  or  defendant,  sends  a  written  notice  to  the  tenant  m  possession  of  the 
lands,  as  George  Saunders,  informing  him  of  the  action  brought  by  Richard 
Smith,  and  transmitting  him  a  copy  of  the  declaration ;  withal  assuring  him  that 
he.  Stiles  the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence ;  and  therefore  advising  the  tenant  to  appear  in  court  and  defend  his 
own  title :  otherwise  he,  the  casual  ejector,  will  suffer  judgment  to  be  had  against 
him ;  and  thereby  the  actual  tenant  Saunders  will  inevitably  be  turned  out  of 
posse8sion.(^)  On  receipt  of  this  friendly  caution,  if  the  tenant  in  possession 
does  not  within  a  limited  time  apply  to  the  court  to  be  admitted  a  defendant  in 
the  stead  of  Stiles,  he  is  supposed  to  have  no  right  at  all )  and,  upon  judgment 
being  had  against  Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  be 
turned  out  of  possession  by  the  sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is  allowed 
him  upon  this  condition;  that  he  enter  into  a  rule  of  court(t<)  to  confess,  at  the 
trial  of  the  cause,  three  of  the  four  requisites  for  the  maintenance  of  the  plain- 
tiffs action  ;  viz.,  the  lease  of  Rogers  the  lessor,  the  entry  of  Smith  *the  r*204 
plaintiff,  and  his  ouster  by  Saunders  himself,  now  made  the  defendant  ■- 
mstead  of  Stiles :  which  requisites  being  wholly  fictitious,  should  the  defendant 
put  the  plaintiff  to  prove  them,  he  must  of  course  be  non-suited  for  want  of 
evidence ;  but  by  sucli  stipulated  confession  of  lease,  entry,  and  ouster,  the  trial 
will  now  stand  upon  the  merits  of  the  title  only.*  This  done,  the  declaration  is 
altered  by  inserting  the  name  of  George  Saunders  instead  of  William  Stiles,  and 
the  cause  goes  down  to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the 
demise  of  Rogers,  (the  lessor,)  against  Saunders,  the  new  defendant.  And 
therein  the  lessor  or  the  plaintiff  is  bound  to  make  out  a  clear  title ;  otherwise 
his  fictitious  lessee  cannot  obtain  judgment  to  have  possession  of  the  land  for 
the  term  supposed  to  be  granted.^    But,  if  the  lessor  makes  out  his  title  in  a 

(«)  See  AppcDd.  No.  II.  22  1,  2.  (<)  Ibid. 

C)  n  Mod.  aii9.  (•)  Ibid.  |  S. 

(•)  Append.  No.  II.  {  2. 

*  The  practice  was  reprobated,  because  it  was  considered  that  it  provided  no  responsi* 
bility  for  costs  in  case  the  defendant  succeeded.  But  this  objection  is  now  obviated  by 
its  being  always  part  of  the  consent  rule  that  in  such  case  the  lessor  of  the  plaintiff  will 
pay  the  costs,  and  an  attachment  will  lie  against  him  for  disobedience  of  this  as  of 
every  other  rule  of  court.     Adams  on  EJject.  235,  298.— Cditty. 

*  It  has  been  determined  that  no  ejectment  can  be  maintained  where  the  lessor  of 
the  plaintiff  has  not  a  legal  right  of  entry ;  and  the  heir  at  law  was  barred  from  re- 
covering in  ejectment  where  there  was  an  unsatisfied  term  raised  for  the  purpose  of 
securing  an  annuity,  though  the  heir  claimed  the  estate  subject  to  that  charge.  But  a . 
satisfied  term  may  be  presumed  to  be  surrendered.  2  T.  R.  695.  1  T.  R.  758.  In  Doe 
on  the  demise  of  Bowerman  vs,  Sybourn,  7  T.  R.  2,  lord  Kenyon  declared  that  in  all 
cases  where  trustees  ought  to  convey  to  the  beneficial  owner  be  would  leave  it  to  the 
jury  to  presume,  where  such  a  presumption  might  reasonably  be  made,  that  they  had 
conveyed  accordingly,  in  order  to  prevent  a  just  title  from  being  defeated  by  a  matter 
of  form.  But  if  such  a  presumption  cannot  be  made,  be  who  has  only  the  equitable 
estate  cannot  recover  in  ejectment.  Jones  vs.  Jones,  7  T.  R.  46.  The  doctrine  re- 
specting the  presumption  of  a  surrender  of  a  term,  though  assigned  to  attend  the  inherit- 
ance, still  prevails.  2  B.  &  A.  710,  782.  3  Bar.  &  Cres.  616 ;  but  see  Mr.  Sugden's 
able  essay  on  the  subject  of  presuming  the  surrender  of  a  term.  A  person  who  claims 
under  an  elegit  sued  out  against  the  landlord  cannot  recover  in  ejectment  against  the 
tenant  whose  lease  was  granted  prior  to  the  plaintiff's  judgment.  8  T.  R.  2.— Christian. 

'  Before  the  following  rules  it  was  necessary  for  lessor  of  plaintiff  to  prove  on  the  trial 
the  defendant's  possession  of  the  premises  in  question,  although  the  defendant  had 
•ntered  into  the  general  consent  rule,  to  confess  lease,  entry,  and  ouster.   7  T.  R.  327. 
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The  damages  recovered  in  these  actions,  though  formerly  their  only  intent, 
are  now  usaally  (since  the  title  has  been  considered  as  the  principal  qaestiou) 
very  small  and  inadequate,  amounting  commonly  to  one  shilling,  or  some  other 
trivial  sum.  In  order  therefore  to  complete  the  remedy  when  the  possession 
has  been  long  detained  from  him  that  hath  the  right  to  it,  an  action  of  trespasc^ 
also  lies,  after  a  recovery  in  ejectment,  to  recover  the  mesne  profits  which  the 
tenant  in  possession  has  wrongfully  received.*®  Which  action  may  be  brought 
in  the  name  of  either  the  nominal  plaintiff  in  the  ejectment,  or  his  lessor, 
against  the  tenant  in  possession,  whether  he  be  made  party  to  the  ejectment 
or  suffers  judgment  to  go  by  default.ro:)  In  this  case  the  judgment  in  eject- 
ment is  conclusive  evidence  against  tne  defendant  for  all  profits  which  have 
accrued  since  the  date  of  the  demise  stated  in  the  former  declaration  of  the 
plaintiff;  but  if  the  plaintiff  sues  for  any  antecedent  profits  the  defendant  may 
make  a  new  defence." 

(')  4  Burr.  668. 

Procedure  Act,  1852,  and  the  former  action  of  ejectment  has  given  place  altogether  to 
this  new  procedure. 

The  form  of  action  which  has  been  abolished  was  valuable  in  this  respect, — that  it 
allowed  no  questions  to  be  raised  except  that  of  title.  If  the  pei'son  who  brought  the 
action  had  a  right  to  possession,  he  was  entitled  to  recover,  without  regard  to  whether 
the  person  in  possession  or  who  took  defence  to  the  action  had  ousted  him  or  not.  The 
new  action  is  also  an  action  for  recovery  of  the  land,  without  regard  to  any  other  claim 
which  may  exist  between  the  parties. 

An  action  of  ejectment  is  now  commenced  by  the  issue  of  a  writ  directed  to  the  persons 
in  possession  by  name,  and  to  all  pei^sons  entitled  to  defend  the  possession  of  the  pro- 
perty claimed,  which  property  must  be  described  in  the  writ  with  reasonable  certainty. 

The  writ  must  state  the  names  of  all  the  persons  in  whom  the  title  is  alleged  to  be ; 
and  it  commands  the  persons  to  whom  it  is  directed  to  api>ear,  within  sixteen  days  after 
sei  vice  in  the  court  from  which  it  issued,  to  defend  the  possession  of  the  property  sued 
for,  or  such  part  thereof  as  they  may  think  fit.  It  must  also  contain  a  notice  that  in 
default  of  appearance  they  will  be  turned  out  of  possession. — Stewart. 

It  has  not  been  deemed  necessary  to  pursue  the  new  procedure  further  than  is  con- 
taine^l  in  the  foregoing  extract.  The  action  has  been  divested  of  its  cumbrous  fictions, 
and  all  the  ends  of  real  justice  are  attained  by  a  simple  and  intelligible  process.  Many 
of  the  United  States  had  long  preceded  England  in  this  valuable  reform ;  but  several 
rtill  continue  to  employ  the  ancient  form  ;  and  in  the  circuit  courts  of  the  United  States, 
in  those  States  in  which  it  was  in  use  when  those  courts  were  established,  it  is  still  em- 
ployed.— Sharswood. 

*•  But  with  reference  to  mesne  profits  accrued  up  to  the  day  of  the  verdict,  and  in  cases 
where  the  tenancy  existed  under  lease  or  agreement,  resort  to  this  separate  action  is 
superseded  by  sect.  2  of  stat.  1  Geo.  IV.  c.  87,  which  enacts,  **  Wherever  thereafter  it 
shall  appear  on  the  trial  of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant  or  his  attorney  hath  been  served  with  duf  notice  of  trial,  the  plaintitt*  shall 
not  be  non-suited  for  default  of  the  defendant's  appearance,  or  of  confession  of  lease, 
entry,  and  ouster;  but  the  production  of  the  consent  rule  and  undertaking  of  the 
defendant  shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry,  and  ouster;  and 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  shall,  whether  the  defendant 
shall  appear  upon  such  trial  or  not,  permit  the  plaintifi'  on  the  trial,  after  proof  of  his 
right  to  recover  possession  of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof  which  shall  or  might  have 
accrued  from  the  day  of  the  expiration  or  determination  of  the  tenant's  interest  in  the 
same  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day,  to 
be  specially  mentioned  therein ;  and  the  jury  on  the  trial  finding  for  the  plaintitt'  shall 
in  such  case  give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid 
for  such  mesne  profits.  The  said  act  not  to  bar  the  landlord  from  bringing  trespass  for 
the  mesne  profits  to  accrue  from  the  verdict  or  the  day  so  specified  therein  down  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  in  the  ejectment." — Chittt. 

"  The  defendant  may  plead  the  statute  of  limitations,  and  by  that  means  protect  him- 
self from  the  payment  of  all  mesne  profits  except  those  which  have  accrued  within  the 
last  six  years.    Bull.  N.  P.  88. — Christian. 

The  common  remedy  by  ejectment  is  generally  treated  as  a  mixed  action,  the  party 
interested  thereby  recovering  his  estate  and  damages  for  the  ouster ;  but  as  those  damages 
are  nominal,  and  the  claimant  must  in  order  to  recover  the  intermediate  profits  resort 
to  an  action  of  trespass,  such  action  of  ejectment  is  in  substance  merely  for  the  recovery 
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court  to  direct  the  application  of  that  fiction  so  as  to  prevent  fraud  and  chicane, 
and  eviscerate  the  very  truth  of  the  title.  The  writ  of  ejectment  and  its 
nominal  parties  (as  was  resolved  by  all  the  judge8)(y)  are  "judicially  to 
be  considered  as  the  fictitious  form  of  an  action  really  brought  by  tho 
lessor  of  the  plaintiff  against  the  tenant  in  possession :  invented,  under  the 
control  and  power  of  the  court,  for  the  advancement  of  justice  in  many  respects ; 
and  to  force  the  parties  to  go  to  trial  on  the  merits,  without  being  entangled 
in  the  nicety  of  pleadings  on  either  side."" 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates  ;  for  on  those  things  whereon  an  entry  cannot  in  fact  be  made,  no  entry 
shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  ejectment  will 
not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal  hereditament  :(z) 
except  for  tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview  of 
statute  32  Hen.  VIII.  c.  7,  which  doctrine  hath  since  been  extended,  by  analogy, 
to  tithes  in  the  hands  of  the  clergy  :(a)  nor  will  it  lie  in  such  cases  where  the 
entry  of  him  that  hath  the  right  is  taken  away  by  descent,  discontinuance, 
twenty  years'  dispossession,  or  otherwise. 

This  action  of  ejectment  is,  however,  rendered  a  very  easy  and  expeditious 
remedy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  II.  c.  28, 
which  enacts  that  every  landlord  who  hath  by  his  lease  a  right  of  re-entry  in 
case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due  and  no  sufficient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on  his  tenant,  or  fix 
the  same  upon  some  notorious  pai*t  of  the  premises,  which  shall  be  valid  without 
any  formal  re-entry  or  previous  demand  of  rent.  And  a  recovery  in  such 
ejectment  shall  be  final  and  conclusive,  both  in  law  and  equity,  unless  the  rent 
and  all  costs  be  paid  or  tendered  within  six  calendar  months  afterwards.^ 

(V)  Bfkb.  32  0«a  n.   4  Burr.  6«8.  (•)  Cro.  Car.  301.    2  Lord  RaTin.  789. 

{')  Brownl.  129.   Cro.  Car.  492.    Stra.  64. 

"Actions  of  ejectment,  as  has  been  observed,  have  succeeded  to  those  real  action i 
called  possessory  actions ;  but  an  inconvenience  was  found  to  result  from  them  which 
did  not  follow  from  real  actions,  to  which  it  has  been  found  necessary  to  apply  a  remedy. 
Real  actions  could  not  be  brought  twice  for  the  same  thing ;  but  a  person  might  bring  as 
many  ejectments  as  he  pleased, — which  rendered  the  rights  of  parties  subject  to  endless 
litigation.  To  remedy  this,  therefore,  when  two  or  more  verdicts  have  been  had  upon 
the  same  title,  and  to  the  satisfaction  of  the  court,  the  courts  of  equity  will  now  grant 
A  perpetual  injunction  to  restrain  the  party  from  bringing  any  further  ejectment.  See 
Barefoot  vs.  Fry,  Bunb.  158,  pi.  228.    Selw.  N.  P.  780.— Arch  bold. 

"  Where  there  is  a  sufficient  distress  upon  the  premises,  the  landlord  cannot  maintain 
an  ejectment  upon  his  right  of  re-entry  for  non-payment  of  rent  under  this  statute ;  nor 
can  he  maintain  an  action  of  ejectment  for  a  forfeiture  at  common  law  unless  he  has 
demanded  the  rent  on  the  last  of  the  specified  days  for  the  payment  thereof,  just  before 
sunset.  As  where  the  proviso  in  a  lease  is,  "  that,  if  the  rent  shall  be  behind  and  unpaid 
by  the  space  of  thirty  or  any  other  number  of  days  after  the  days  of  payment,  it  shall  be 
lawful  for  the  lessor  to  re-enter,'*  a  demand  must  be  made  of  the  precise  rent  in  arrear 
on  the  thirtieth  or  other  last  day,  a  convenient  time  just  before  and  until  sunset,  upon 
the  land,  or  at  the  dwelling-house,  or  the  most  notorious  place.  1  Saund.  287,  n.  16.  7 
T.  R.  117. 

The  11  Geo.  II.  c.  19,  s.  16  gives  the  landlord  a  summary  remedy,  by  application  to 
two  justices  of  the  peace,  where  a  tenant  at  rack-rent,  or  at  full  three-fourths  of  the 
yearly  value,  being  in  arrear  a  year's  rent,  deserts  the  premises  and  leaves  the  same 
uncultivated  or  unoccupied  and  no  sufficient  distress  thereon.  In  such  case,  after  four- 
teen days'  notice,  the  justices  may  put  the  landlord  in  possession ;  and  the  57  Geo.  III. 
c.  52  extends  the  regulation  to  such  tenants  as  are  half  a  year  in  arrear.  As  to  the  pro- 
ceeding of  the  justices  under  these  acts,  and  how  far  the  record  of  such  proceedings  will 
be  conclusive  in  their  behalf,  see  3  Bar.  &  Cres.  649. 

Difficulties  having  frequently  arisen,  and  considerable  expenses  having  been  incurred, 
by  reason  of  the  refusal  of  persons  who  had  been  permitted  to  occupy,  or  who  had 
intruded  themselves  into,  parish  houses,  to  deliver  up  possession  of  such  houses,  by  stat. 
59  Geo.  III.  c.  12,  s.  24,  two  justices  are  empowered  in  such  cases  to  cause  possession  to 
be  delivered  to  church-wardens  and  overseers.  The  mode  of  proceeding  is  prescribed  by 
thid  statute.  The  visitors  and  feoffees  of  a  free  grammar-school  who  have  oismissed  the 
ichool-raafiter  for  misconduct  cannot  maintain  ejectment  for  the  school-house  till  they 
fa%Te  determined  the  master's  interests  therein,  upon  summons  in  the  ordinary  manner, 
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••>0"1  **"  '^^*'*  *"*  **^  7M'»ri'  fjtrtt  infra  trrminum  lioth.  by  the  antirnt  Uw. 
*  J  wlirn*  tlit»  wnini:«l«Nr  «»r  rjiTlur  in  in  it  liiiiiM'ir  in  pHii«r**i««ii  •»!  it« 
IaikU,  ImiI  iiiiothfr  uliii  i-laiiiii  uii*i«*r  liirn  A*«  w|ii*rv  a  man  Iramrth  Uit«l*  U> 
aiit»tlii*r  ft*r  viNiP'*.  aii«l.  :iO<*r.  tin'  |t'«Mir  i»r  rrvi'miiiiifr  «*nt4*r«*th  anil  mak*  th  a 
ftNiiTiiMiit  ill  f«i*.  Mr  f«ir  lih*.  oi'  tin*  itanii*  laml^  to  a  f»tran)^T :  ni»«r  tbr  lrwt«« 
caiiii'it  hniii;  a  urit  ••!' «^«.fi.. /M-yir/fur  or  vjtN- tint* nt  ainiin»t  thcfniflrr;  bnaaat 
lio  «ii«l  nnt  i'j«'rt  liiiii.  hut  xUv  r«*\  rrnifiiuT ;  iii-itlirr  ran  \u*  liavt*  any  i»u<  h  a«  t»<Jtt 
til  r«>(ii\rr  III'*  tt-riii  a;::!!!!"!  tlii>  ri-vi'n«i«inor  u'lii»  diil  ounl  him.  ht<i'ao*«'  hr  i»  r^it 

n«iw  III    |Mi*M*«M*i«in      AihI  ii|h»ii   that   tu iint   thi^  writ  waa  (K*%'i««*<l.  uf»«o   th^ 

fN|tiit  V  til'  till*  "tat  lit  I'  of  W  I'll  III  'J.  t*.  24.  a««  in  a  vam*  wh«*ri*  no  a*l«*«|ual«*  rvmMj 
wa<t  ulr«*:iiiy  |in*Vhii*<i  .  A »  Ainl  thi*  artiwii  i%  lin>ii;;ht  ai^in<»t  the  fi-«>tT«-r  f-^r 
drt'on  iiii;.  nr  ki'«-|iiii:;  iiiit.  tin*  orii^iiial  le'«*N*«*  (iiiriii;;  tho  «-ontiniian«>r  i>f  L:« 
torm  ;  uml  h«Tt'iii.  an  in  tlit*  ijiitiiirnt,  tlit*  pluintitT  i^hall  ri<ii»%*«*r  ^i  n.a*  h  •-{ 
th«*  tiTiii  UN  n*iiiuin«.  aii>l  al^i  -iltall  havr  n«'tual  liamaifi'i*  t'nr  that  |N»ni« *ti  "f  .: 
whiTi-<il'  ho  ha*t  hi'fii  iiiijiittly  «ii*|»riv«'il  lint  i*iuvv  tht*  iiitrmhirtion  of'  A<  i.ti-'^* 
oufitrm.  whi*n*hv  ihr  tiili*  tiiav  Ik*  trinl  a^iiint  anv  tenant  in  |wMMr««ifi).  *v 
what  iiirafi««  ■»«H*ViT  III*  ii«-t|iiiri*«l  it.>  ami  thr  ••iilHM*i|ii«'nt  nM*«ivrr%'  ot'ilama.^^^  ^r 
action  ol'  tri-!*iia<t*i  for  mt"*iii'  pmtitH.  thi^  mtion  ia  tallen  into  dmu^  ** 


CIIAITKK   XII. 

nK   TKKnPASS. 

••>im  1         *^^  ^'"*  *^"  pritrtlln^  i  huptrn*  wt*  ha%'i*  r«)nMdorv«l  imrh  injun»«  !*» 
^     r«-ul   |>n>|HTt\  a-*  (••i.-i''(>-«l  in  an  mi-^tiT  or  amotion  of  th«*  |mma«  «i».  & 
Thooo  uhirh  n*iiiuiii  t<*  U*  iii<««ii *•-«'•!  uro  HUih  aA  may  he  olTervtl  to  a  man  «  i^a* 
pr>iN'rty  without  any  aiiiotiMii  tn>iii  it. 

Till*  -iMiiiiil  r»|M'fii"«,  thiTi'Iiiri'.  i»!'  n-al  injuria*,  or  wpi»n!r»  that  affi-^t  a  m»n  « 
laii«U.  ti'ii«*iiit*iit«.  or  hiTi'>iitaiiii'iil«.  i**  that  ••!'  trr.'jmtMji.  Tri*«|ta^«.  in  it*  Ur^-«t 
aii'l  iiii»«t  cxti'ii**iv«>  fM>ri««'.  ••i;:iiitii'«  anv  tr:iii**Lrr«**»Mon  or  ofTrnt'o  a;niin*tt  thr  .a« 
of  iKitiirr.  Ill*  •tMii'iv.  iir  ••!  ili*-  •■umirv  in  uhiih  wo  livo.  whothvr  it  ivlatr*  t* 
a  niaii  •»  |i«'r-«iii  ^r  ln'*  pr'*|it'rt\  ThiTrtKn*.  l>oatini;  another  i«  a  tnp«|«*«.  i  r 
whii  )i  :!••  u«*  li:i\«'  t"riiifri\  *•«  •  n  an  action  ni'  tn'<*|ia<«A  ri  tt  itrmin  in  a^^aalt  ar  1 
hat(i-r\  will  III'  ;  t;ikiiii;  nr  'ii  t.i.i::ii;:  :i  man  •  ^imhU  art*  n'*|H'<'tivrly  tn^i*****-* 
for  wliii  h  an  a«-tiMii  m(  ti'>-|t:i<*«  »',  ,f  .iruf*.  or  on  thi*  <*a*«*  in  tnn'er  anil  i«*r.irr- 
i»i«»!i.  J*  ;;i\iMi  hy  tin-  law  :  -••  :i!-i.  ii"ii|M'rl<<rniafi<*«*  of  |ironii*4 «  or  iinil«*rtak  rj» 
if*   a   tn— |ia^«.  u|Miii  ulihli    an    ai;'>>ii   of    tri-^|i;i***«   on    the    raM»   in    UAfk*^/!-!   :• 

cnxiifli'l     afi«l.  Ill  i;iii«  nil.  :ih\  fiii-ti-a<«aii r  art  of  om*  nian  whrrvlty  an->;?)rf 

l«*  iiijun<»'i«I_\  iriafi  ■!  *tr  •l:iiiii..:i<  •!  i*  a  !r.in-jn'«»«*i«»n  or  tn*«»|»:i**»  in  it*  :arjw«« 
iM'iioi-  t^r  wlti*li  ui*  lia\f  alr«-a<lv  ofrii  i  tli.it  whi*iu*v«*r  thr*  a«  t  ii*«-.r  « 
tliintU  aii'i  ii!ihii-l;.it«-i\  iriiif-"!j*  ?•♦  i!.«'  |HT*«»n  or  |in»|H'rty  of  an  •'.:." 
•■»ii«il  *•"*•'  tlii-n  i'»n'  In  « • --.irilN  ai  <  tiiniMiiii'ii  with  •'Hiii*  l«»nv.  an  ar*  .-fi  ■/ 
"*  tn**|ia***  Vf  *f  iirt.*  *  will  In-;  hut.  it  tin*  iiijiir\  ii*  only  cun*«^arr«:..A..  « 
P|M*<'ial  Ai'tioii  of  tn"*|*a***»  ••n  fK*  ■  i"  may  U-  hniUifht* 

*     I     \     h        ■•  •    •mm  Mff*  ISL 


whi  ti  hi*  intirtil  l"'li*.ir'l  !••  i !•«-«•  r '!.•■•  Ii.ir,;*-^  frm  ii^  tli«*  imnin' I  of  »li*mi«Md.  1  Ka^ 
^'►'•7      •»   I     U    !•'•      *  .lit;  I 

'•  Aifl  liAfi  ii«»ti  lf«n  !«'f  ■.■•I..-  r.n..-  .i*-.t  "Jn-I      '.  A  I  W.  IV.  r.  *JT.  •.  .Vi  — Srvv  4t? 

« *^ .-  t^ff  »i.-iiii.  ti.'u-.  I •  •  i.-.-i.  1  ♦■■•■.!!\  oil  ri.  w*  1*1  i*j2  aii«i  ii»  lo  ri 

Thf  •l.>t.ii<-ti<iii*   U'titt*'  ii    .!•  :  ■  u*   ■  :    :r'*i>k-«  >'   li>r  a\\  inininiiftir   li^uri     &»! 

a<'iii>ii«  ••!  (r«-«|<A«*  ii|->ik  til*  I  I'  :  r  .t  •  ■■!.••  •(  <•  tilial  •i.iiiiat;*'.  arr  t'r«*»|ti«-nll«  vvri  Kit«rf# 
N«-  th«<  •ii^jf**  t  mill  )i  «fii«.<i>  •  <«  ii  'J  I-  Ki  |-  "*  'J  III  a  *jkm'  «thrr»  an  ai-tiiici  tif  !r«*» 
|<a^*  ■  I  «'  .f't.i  «  A»  l*r«Mi|;)i(  a*:  i.ii*t  t  !*••  •!•  :«ti>l  int  '  T  MiroiN  irij:  a  lltfhl««t  taiu-.l*  1B  •  f«;^-..»>' 
lii>irkft  niii'li  ft-ll  ii|>.ii  a  »*.  \\\  !'■•  -Hii.r  •■:  %  ..•  ..  !••  ili-.- ipI  hiia*«<lf  ati«|  hi*  ^  «*fti. 
iuuk  It  up  Aifl  tlin-w  ii  ti>  an<i(iti*r  )  .if.  ••:  Um-  n.ar'K*  t.  u.iiTi*  ii  atnick  iIm  frlaiaTilff  mA 
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But,  in  the  limited  and  confined  sense  in  which  we  are  at  present  to  consider 
it,  it  signifies  no  more  than  an  entry  on  another  man's  ground  without  a  lawful 
authority,  and  doing  some  damage,  liowever  inconsiderable,  to  his  real  property. 
For  the  riglit  of  meum  and  tuumy  or  property  in  lands,  being  once  established, 
it  follows  as  a  necessary  consequence  that  this  right  must  be  exclusive  ;  that  is, 
that  the  owner  may  retain  to  himself  the  sole  use  and  occupation  of  his  soil : 
every  entry,  therefore,  thereon  without  the  owner's  leave,  and  especially  if 
contrary  to  his  express  order,  is  a  trespass  or  transgression.  The  Roman  laws 
seem  to  have  made  a  direct  prohibition  necessary  in  order  to  constitute  this 
injury  :  **qui  alienum  furuium  ingreditur,  potest  a  domino,  si  is  prceviderit,  prohiberi 
ne  ingrediatur.*\b)  But  the  law  of  England,  justly  considering  that  much  in- 
convenience may  happen  to  the  owner  before  he  has  an  opportunity  to  forbid 
the  entry,  has  carried  the  point  much  further,  and  has  treated  every  entry 
apon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  very  particular 
cases)  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of  trespass 
will  lie ;  but  determines  the  quantum  of  that  satisfaction,  by  considering  how 
far  the  offence  was  wilful  or  inadvertent,  and  by  estimating  the  value  of  the 
actual  damage  sustained.' 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass  by 
breaking  his  close:  the  words  of  the  writ  of  trespass  commanding  the  defendant 
to  show  cause  quare  clausum  quercntis  f regit.  For  every  man's  land  is,  in  the 
eye  of  the  law,  enclosed  and  set  apart  from  his  neighbour's )  and  that  either 
by  a  visible  and  material  fence,  as  one  field  is  divided  from  another  by  a  hedge; 
or  by  an  ideal,  invisible  boundary,  ^existing  only  in  the  contemplation  r^oift 
of  law,  as  when  one  man's  land  adjoins  to  another's  in  the  same  *- 
field.  And  every  such  entry  or  breach  of  a  man's  close  carries  necessarily 
along  with  it  some  damage  or  other;  for,  if  no  other  special  loss  can  be 
assigned,  yet  still  the  words  of  the  writ  itself  specify  one  general  damage, 
?iz.,  the  treading  down  and  bruising  his  herbage.(f/ 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil,  and 
actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  trespass  ;*  or,  at 

(»)  Inat  2, 1,  W.  (•)  F.  N.  R  87,  8S. 

pat  out  his  eye,  the  question  waA  much  discussed  whether  the  person  ii\jured  ought  to 
hftve  brought  an  action  of  trespass  vi  et  armi%  or  an  action  upon  the  case ;  and  one  of  the 
four  judges  strenuously  contended  that  it  ought  to  have  been  an  action  upon  the  case. 
But  1  should  conceive  that  the  question  was  more  properly  this, — viz.,  whether  an  action 
of  trespass  vt  et  armis  lay  against  the  original  or  the  intermediate  thrower,  or  whether  the 
act  of  the  second  thrower  was  involuntary,  (which  seems  to  have  been  the  opinion  of 
the  jury,)  or  wilful  and  mischievous,  and,  if  so,  whether  the  first  thrower  alone  ought 
not  to  have  been  answerable  for  the  consequences.  For  if  A.  throws  a  stone  at  B., 
vihich,  after  it  lies  quietly  at  his  foot,  K  takes  up  and  throws  again  at  C,  it  is  presumed 
that  C.  has  his  action  against  B.  only ;  but  if  it  is  thrown  at  B.,  and  B.,  by  warding  it  off 
fiom  himself,  gives  it  a  different  direction,  in  consequence  of  which  it  strikes  C,  m  thai 
csise  it  is  wholly  the  act  of  A.,  and  K  must  be  consiuered  merely  as  an  inanimate  object, 
which  may  chance  to  divert  its  course.  In  the  case  of  Leame  v«.  Bray,  3  £^t,  5U8,  it 
was  decided  that  if  one  man  driven  a  carriage,  being  on  the  wrong  side  of  the  road, 
against  another  carriage,  though  unintenticHially,  the  action  ought  to  be  trespass  vt  ei 
armis;  and  the  court  declare  generally  that  if  the  injurious  act  be  the  immediate  resoll 
of  the  force  originally  applied  by  the  defendant,  and  the  plaintifi*  be  injured  by  it,  it  is 
the  subject  of  an  action  of  trespass  vi  et  armis  by  all  the  cases  both  ancient  and  modern. 
— Cdristiax. 

'Trespass  for  breaking  a  close  is  sustainable  without  previous  notice:  but  it  is  moel 
prudent  to  serve  a  notice  and  proceed  for  a  subsequent  trespass,  upon  which  the  judge 
on  the  trial  will  usually  certify  that  the  trespjiss  was  wilful,  which  will  entitle  plaiutiif 
to  full  costs,  though  the  damages  be  under  40s.  8  &  9  W.  111.  c.  11,  s.  4.  3  Wils.  325. 
6  T.  R.  II.    7  T.  R.  449.    3  East,  405.— Chittv. 

•  In  en  action  of  trespass  for  entering  the  grounds  of  another  person  and  sporting  over 
them,  the  jury  may  take  into  consideration,  in  determining  their  verdict,  not  only  the 
actual  damage  sustained  by  the  plaintiif,  but  circumstances  of  aggravation  and  insult  An 
the  part  of  the  defendant.    Merest  vs.  Harvey,  1  Marsh.  139.    5  Taunt.  442. — Chitty. 

*  By  the  term  **  property  either  absolute  or  temporary"  the  student  might  be  led  to 
suppose  that  this  action  is  only  maintainabl«»  by  one  who  is  lawful  owner  or  lawfully  ia 
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l«*n"*f.  if    !••  ri'ijiii^iti*  that  thf  pripfy  lirivi*  m  !••«•»«•  an*!   |¥i««4.**«tiori  »*f  ih««  v- -•:<:•• 
Mii'l  if  rha^f  of    tin*  liiri'i     /        I  riii<*.  II   II  liifai|«iw  ku*  ilixi'lnl  :iiiiiii:ill_\  :irii  •-.^  'fi^ 
|i:iri<*liiiiiii  T'*    li\  liif.  ilii-ii.  .itii  r  *:i*  U    jMn»«»ii'*   M-vmil    |Hii-tiiiii    i«  aii'tM-   i    ^''* 
iii.i\   Ih'   n  "I**  <  1 1'.  i:\  •  :i{i:iMf  111   iiciiniiiiiiiit;;  an   H«-titiii   fur  tin*  k>n*:i4  !•  ••!    '.r<«  ir 
N*\i'r:il    I  l>i<»i*«    f     t>>t'    tiM  \    Lull*    an   i'\i*lii**ivi*    iiitvri-**!  hihI  lri-i-ii>iM  ttn-rt-.r*  ?•  p 
Um'    tiiiii'        hut    )<«'fi>rt'    tiilr\'    himI    at-tuul    |NM««><Miiiii   iiii«*   rnitii<it    iii.ni.'a  n   At 
ii<'ii"M  ••!    tr« '-|M'*'*.  Ii.>':i::)i    III*  ii:i'ri  thi*  Iriiliolit    in  l:i%%  •  /        Afi*l    liiiri  :••**-    i* 
linr  I'ltiM'i*  I  i>fr\    «Miiri<ii    li:i\«'  !l.i«*  :ii  ti«iii  iiu:«iii»1  an  aliali'T;   tin'iij^lt  «  <ii*««  .«•> 
Iiii;''it    li:i\i'    ii   a'Hiii-f    il*'  «it««i  i-i<r.  t"r  thi'  insiirv  (Itinf   l«\   tlit*  ili  •»•-.•.  r    :'•«.! 
At  %\lii<ii  tiiiH' tltt'  |ii:i!n!.:l  w  A*  «ti«t  •!  lit    tli«'  hiii'i.    Injt  li«*i:inn«it  lia\f  it  l-rftri 
aii-t    il'trif   atti  r   iIh-    •ti«'<><  i*:m    nniii    In*    hal'i  jain«-'l    |Mt«<»i'»«:ii|i  (•%  n*«iifr_\.  jr-2 
th«Mi  Im*  iii:i\    \\«-U  III. I. III. tin  ti   l<ir  iIh'  iiiti-ruu<tiat«'   il.inia.'i*  •{••m*;   t*T   aitt  r    t,r* 
ri**f'n:r\    ih*-  law.  \'\   a  kui<l  ••!     u*  /.""f'Mmtif*.  ■•it|t|w«i  «  tii«*  tn-t  )i'il«l    !••  I».ft\«-   a. 
aliinj  4  ••nlinii«>il  in  h  in    •/      .Ni  iilitr.  by  tin*  ri>inin*t!i  law.  in  «a<*t' tif  an  ifitru*i  t 
or  tli-liin  i-int'iit.  f-iiiilii   tilt'   |>:irtv  k«-|*t  ••nt  nl   |ri.«iM*«i»itih  oiu*  tin*  »  ntii^«i*M  r  )r 
a  iii'iitt' «il   ri-ilri  «•*  u  liii  h  \\a«  •  ai<  ulatt**!   hM'r<-i\  t'tr  iiinirif- i'«<riiniitti«l   m*:».t-«; 
tht*  larnl  wliiif  m  tl%'    f-  <*'*w   .'i  ••!    xli*-  num-r       Hut  n*»u.  Ii\   tlii*  ^tatnf^    ••  Ar.M 
r.  I**,  it    a  ;:iiar<iiaii  •■!■  tri:-*!!'-  !"r  :\}.\    intant.  a    )iii«l*aiiil    *«'i«*il  juf*  u 


.  •.  .-r  a 


pi*r>M»ii    Iia\:n/  nny  «-»?.iti'   'ir  ti«(i-rr-l  •!«  t«TiiiinaM«'  ii|->ii  a   lil«-  **r   ii*.  ••,•}.«. 
•*>II1     •>1'*  **   1^'**  *•!•  !•*!  niiiijititiii   III    ttii'ir   ri'*|M-i  iiVf    iiit«Ti»i*».  Ifii'i    f\*r   Btfi 
'     4"ntiniii'   III    |- •-»•  o-iiin  !•!   iIm*  iiiiiii«i  «ir  ti-i.i'nii-nt*  witiiitui  tl  «- tt4«*«  r: 


cif  tin*  |ii-r«-iii  miifii-l  lii'-ii-fii,  rli>-\  aii'  a«ljii>lL;t'«l  !•»  In*  tn-»pa*i««-r^  .  ai«*i  mt  \ 
n'V«'r'>:<Mii*r  «ir  n-iiiu:i.-i«  r man  «-\|iti  lanl  mi  a!i\  iili'-i-**tatf  fiia\  unit*  .r.  f^r*^ 
y«'ar.  It\  ni>>tiiMi  l«»iln-  ii-nii  iif  i  luiiii  «-r\  .  ]'n><'iin-  tli»- •••/•"/  «,••»  i  ■'  t*-  **  j  f 
tiuii'<l  h\  ttii'  ti  iiaiif  '•>  iIh-  i.ti -L*'!*  ma'k  •  i.Iit  ti.i-rt-'i|i  in  « a-**  ••!  I.i«  T'!.:*^.  -  f 
wiJiul  III  ;:ii'4*i  Aii-Miv  ?!f  otai-it'-^  ot  4  <ii-ii  il  •■  •**.  au<i  1 1  <!«<«•  II  •  \\.*. 
cam*,  all ff   th«*  lid' I  luiii.r i>'n  ni    aii\  fi-rni  i*l    i.ii*.  li\r^.  ttr  \i-.4rii.  ai.\   |«  r^  c. 

*    I'lr     .  .t.    .1     «>■       ••  '    J  I    Jl     tfcr    ^' 

■    ■  •  ■  ■    I  • . '.  '    . !  I  •  i     . 

|M»«kf««.>>|l.        It'Jt    'In-      •  •   ■•■!    ;•   :-iri.l-     I  oil     |----t  ••■•Ml.    II"?   «iii   Ii'!.-         In    h.«  •••    .*  fi  .!     «   •. 

{•Ltiiif    !  1m-  I']  i.ii'i'l   {•-:  ••<  III.]'.  •  n   \..-   I !•  •II.  .Ill- 1  •!>.  !•»••••  nitiil**.   i)«-r  ^    i    <  #  ^# 
■  •iii'l    I  .   I    ..*  .     .i!:\  .   liii.i  -•    'lit    •!•  ■■  r    I  III!    .|.--.*r»  \-    ??■••    I  rt-'iiliip  !  "ii    .ir.-:f  .•    *:    :      •   t 
|H«*>^f«  .  iM  >  ■   >i.<>  ^  ii^'  .1  : .'  i*'  I'f---             ;;ii>m1  III  ..  iii»«  It      K%'  n  .!  if  "lii-iii'l  «|  I*  A'  -  ••  «■"  ■ 

lU^I  III*    |>!  I  ii'..tt   -  I :>ii:  w.i^  %tr--i.    t.il    in-  hmI   n-* ntf-r  li.ttii. !«:•-«  til  lA**    \U-     hm-.wT   I 

■III    l»    :ii»>    .1  wp'li/    I--*  :      •!.  I    l«.i-    I    ■    •:[.•■    !••    |f._\  ••li.      Ifr^i.-ilii   1 1.    I'^iil,    I     }^»'.     .vi 
('«ttt<ri*  ■  •    *'••»%  J  .  /.    i    1  I  i!<[      •  iT.      '  ■  i  I  i;ii-.i 

W|u-r*   ii->  -  if**  ;     :ii   I .'-fi       :K<    l.ijil   I  f-.n J  mi  .lilt   aii<l  i:rit  iiit,Kifl<«|.      '.^er«.-r< 

liatiiu*  Ml-    •;• f  ,■'.*  '■•   ] ..*i  II.  ii  rii.i.iit.tiii  Ift-i-a^*.     *iili«'^|'.»'  »•    l^^     i  *-.  ^ 

1V.<      AiK>  Il  i>ii>  I.     I  Uiji  1     i't  •      ( r>«»*li  .•  Il  •  <    lla(ii4»«%.  I  \'**rin    4^  •.      It   .■  •^"  "» 

llitit   tht'  ■rt%ii.  r  i»!  w.;  I   .i!,-i   I  ii.  t:l!.«  !••  •!   I.iiiil   i«  ni  t'*-  ili-f|iif*l   in    |--**«-'«*it  r.    •-•  ••  ! 
Iiiaini.i.ii    lr**-|  i*«  fill'  L    III    .it>  1^  ...t  ofii   I-  I  (i-iirlx  iii.«'l«*  «*iit      M-itii'-r  vi     i  r  x.  '  i 
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shall  wilfally  hold  over  the  same,  the  lessor  or  reversioner  is  entitled  to  recover 
by  action  oi*  debt,  either  at  the  rate  of  double  the  annual  value  of  the  premises 
in  case  he  himself  hath  demanded  and  given  notice  in  writing  to  the  tenant  to 
deliver  the  possession;  or  else  double  the  usual  rent  in  case  the  notice  of  quitting 
proceeds  from  the  tenant  himself,  having  power  to  determine  his  lease,  and 
afterwards  neglects  to  carry  that  notice  into  due  execution.* 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of  his  cattle  also; 
for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of  another,  (and 
much  more  if  he  permits,  or  drives  them  on,)  and  they  there  tread  down  his 
neighbour's  herbage  and  spoil  his  corn  or  his  trees,  this  is  a  trespass  for  which 
the  owner  must  answer  in  damages,  and  the  law  gives  the  party  injured  a 
double  remedy  in  this  case,  by  permitting  him  to  distrain  the  cattle  thus 
damage-feasanty  or  doing  damage,  till  the  owner  shall  make  him  satisfaction,  or 
else  by  leaving  him  to  the  common  remedy  in  foro  contentiosOy  by  action.  And 
the  action  that  lies  in  either  of  these  cases  of  trespass  committed  upon 
another's  land  either  by  a  man  himself  or  his  cattle  is,  the  action  of  trespass 
w  et  armis,  whereby  a  man  is  called  upon  to  answer  quare  vi  et  amis  clausum 
ipsius  A.,  apud  J?.,  fregity  et  blada  ipsius  A.,  ad  valentiam  centum  solidorumy 
ibidem  nuper  crescentia  cum  quibusdam  averiis  depastus  fuity  conculcavit,  et 
consumpsit,  &c.  :(h)  for  the  law  always  couples  the  idea  of  force  with  that  of 
intmsion  upon  the  property  of  another.  And  herein,  if  any  unwarrantable 
act  of  the  "^defendant  or  his  beasts  in  coming  upon  the  land  be  proved,  r^o-to 
it  is  an  act  of  trespass  for  which  the  plaintiff  must  recover  some  ■- 
damages ;  such,  however,  as  the  jury  shall  think  proper  to  assess. 

In  trespasses  of  a  permanent  nature,  where  the  injury  is  continually  renewed, 
(as  by  spoiling  or  consuming  the  herbage  with  the  defendant's  cattle,)  the 
declaration  may  allege  the  injury  to  have  been  committed  by  continuation  from 
one  given  day  to  another,  (which  is  called  lajing  the  action  with  a  continuando,) 
and  the  plaintiff  shall  not  be  compelled  to  bring  separate  actions  for  every  day's 
separate  offence.(i)  But  where  the  trespass  is  by  one  or  several  acts,  each  of 
which  terminates  in  itself,  and  being  once  done  cannot  be  done  again,  it  cannot 
be  laid  with  a  continuando  ;  yet  if  there  be  repeated  acts  of  trespass  committed, 
(as  cutting  down  a  certain  number  of  trees,)  they  may  be  laid  to  be  done,  not 
continually,  but  at  divers  days  and  times  within  a  given  period.(^)^ 

In  some  cases  trespass  is  justifiable,  or,  rather,  entry  on  another's  land  or 
house  shall  not  in  those  cases  be  accounted  trespass ;  as  if  a  man  comes  thither 
to  demand  or  pay  money  there  payable,  or  to  execute  in  a  legal  manner  the 
process  of  the  law.  Also,  a  man  may  justify  entering  into  an  inn  or  public  house 
without  the  leave  of  the  owner  first  specially  asked,  because  when  a  man  pro- 
fesses the  keeping  such  inn  or  public  house  he  thereby  gives  a  general  license 
to  any  person  to  enter  his  doors.  So  a  landlord  may  justify  entering  to  dis- 
train for  rent ;  a  commoner,  to  attend  his  cattle  commoning  on  another's  land ; 
and  a  reversioner,  to  see  if  any  waste  be  committed  on  the  estate;  for  the  appa- 
rent necessity  of  the  thing.(£)  Also,  it  hath  been  said  that,  by  the  common 
law  and  custom  of  England,  the  poor  are  allowed  to  enter  and  glean  upon 

(*)  Registr.  M.  (»)  Salk.  (VV),  639.    Lord  Rajm.  823.    7  Mod.  152. 

(()  2  KolL  Abr.  646.    Lord  Raym.  24a  (<)  8  Rep.  146. 

*See  2  book,  p.  151.  Upon  these  statutes  it  has  been  determined  that  it  is  not  neces- 
gary  that  the  notice  from  the  tenant  should  be  in  writing:  but  notice  from  the  landlord 
to  the  tenant  must.  Burr.  1603.  Bla.  Rep.  533.  And  the  4  Geo.  II.  extends  to  cases 
where  the  tenant  holds  over  fraudulently  and  perversely  only,  not  where  he  continues 
his  possession  under  a  bona  fide  claim  of  right.  5  Esp.  203.  See  also  ib.  215.  The  action 
for  double  rent  may  be  maintained  after  recovery  in  ejectment.    9  E^t,  310. — Chitty. 

^  The  latter  mode  prevails  in  modern  practice,  and  the  form  of  declaring  with  a  «m- 

tXKuando  has  grown  obsolete.     Under  the  statement  that  the  defendant,  on  a  day  named, 

and  on  divers  other  days  and  times  between  that  day  and  the  commencement  of  the 

•uit,  trespassed,  the  plaintiff  may  prove  any  number  of  trespasses  within  those  limits, 

though  none  are  specified  except  those  on  the  earliest  day  named.    I  Stark.  R.  351.— 

Chittt. 
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•  If  1.  1-  » .  •  Tl  .1.  ■.••!■  .|  ■     .•    •    .  '   '.'  f  .1  •••  f.  !'.  11  .1  '..^  w.fti   Iif»rw<«  mn*t  lin^inl*    -«•* 

•  iiiit ).••-/■•■  Ill  i"    .r    ;       :■  .    il    !.■    •      in    .-    n j'^   •■•r  lK«*  •|r*lfu-  t  ■  r     <' 

IIh-    III  !■■.  .1   *  *    •«!    '.    I  !  ■  •  ■:.  •       "I      !  *        I    »•      Il  ■ '  .     J  i-l  •■•   r.»««  X  ri    l'«ti.  I     II    -t     r»i 

A*»i*»  •     *  Il     1*«"     ."  I  "f.  "x  *  ■    r  •     I  ■  1     .1  li  r'<  -I  i:t   i)--  *r.r:r  « J*   Iai«1  •l*p«in  \  ^   '  ^ 

K I li-ii '•■»••»!  .'Il    M  li't  -  I  •!       \'\.'    •    ■'..-..-.-    !•••  !■    I  ■    '  .1  •  n  I'lilf  M  Ki-n  t !*••?«•  »•  lli«-  r«  r.^-vt 

lif  !l «« hii  .iri-  l.ki-!\   '•    ■  •     r      -••'-.  fl.i         }  *:'.  •    t-^  fiiii«i  l^-  n>«^'«*jinN  •u^ww«     ci 

III  si  •  . .  I  -•  II?  li!  i-'l  .  r*  I  "'  ■  ■  •  '■  «•  *  ■  'i|.  Il  I  I  ';*  ..  ti,.«.ir.-  •■  \'\  ji  ni*«:<-u*  «ri  *-^  m 
liiM\  -.1-1. t\  Mm*  riiiiriiii/  >  ■•  i  •■  ■  -  ■  "'i  ♦  •»"  ■  n  \i-'i  i  .nri't  jii«tif«  th^  ■!  ig-tig  *^ 
li:iii    .*:••«  -rN      tl.  il  I    I-  *  ■  .  •  •  .    I    I!  -I  •■  ■    !■  •!  »..  I*-  i  »«  .    I  tit  r%*-ti  if  mr.  »f   r*i 

riinx   I  •    }  M'*».'  il  » .'Il  ■!■  .-        •  »     *  .    »     '^     '    T.  '\   •  r  •  X')    |««'l  1^  li««r  iL^rt       ■•  • 

flk'li'   !■•    :•  II'iW     tin-    -I-  ■.•■       f     I     ■•■     •    .    -    ■  Il    I  ■.  I  :     r  •  ■  I     •    -    1    !■!•  "        llli*   JM*V.    Ur  •»    •    £~A 

K'lii  h  ]•  <-  ii.rti*:.-  II.  I  uii-i  a  w  :  I.  I  :•  i  i».*-  i  ia.n:.:!.     Anil  rev  1  8iark.  3>Sl.<^<,*i 
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for  the  ejection,  bat  also  possession  of  the  land :  whereas  in  trespass,  which  is 
merely  a  personal  suit,  the  riu;ht  can  be  only  ascertained,  but  no  possession 
delivered;  nothing  being  recovered  but  damages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  actions  of  trespass,  as  well  as  other 
personal  actions,  it  is  {inter  alia)  enacted  by  statutes  43  Liiz.  c.  6,  and  22  &  23 
Car.  11.  c.  9,  §  136,  that  where  the  jury,  who  try  an  action  of  trespass,  give  less 
damages  than  forty  shillings,  the  plaintiff  sliali  be  allowed  no  more  costs  than 
damages,  unless  the  judge  shall  certify  under  his  hand  that  the  freehold  or  title 
of  the  land  came  chiefly  in  question.'®  But  this  rule  now  admits  of  two  excep- 
tions more,  which  have  been  made  by  subsequent  statutes.  One  is  by  statute 
8  &  9  VV.  III.  c.  II,  which  enacts,  that  in  all  actions  of  trespass,  wherein  it  shall 
appear  that  the  trespass  was  wilful  and  malicious,  and  it  be  so  certified  by  the 
judge,  the  plaintiff  shall  recover  full  costs."  Every  trespass  is  wilful^  where  the 
defendant  has  notice,  and  is  especially  forewarned  not  to  come  on  the  land ;  as 
every  trespass  is  nialiciouSy  though  the  damage  may  not  amount  to  forty  shilling8| 
where  the  intent  of  the  defendant  plainly  appears  to  '^'be  to  harass  and  r^coig 
distress  the  plaintiff.  The  other  exception  is  by  statute  4  &  5  W.  and  ^ 
H.  c.  23,  which  gives  full  costs  against  any  inferior  tradesman,  apprentice,  or 
other  dissolute  person,  who  is  convicted  of  a  trespass  in  hawkmg,  hunting, 
fishing,  or  fowling,  upon  another's  land.  Upon  this  statute  it  has  been  adjudged, 
that  if  a  person  oe  an  inferior  tradesman,  as  a  clothier  for  instance,  it  matt-ors 
not  what  qualification  he  may  have  in  point  of  estate;  but,  if  he  be  guilty  of 
such  trespass,  he  shall  be  liable  to  pay  full  costs.(u;)'' 


CHAPTER  XIU. 
OF  NUISANCE. 


*A  THIRD  species  of  real  injuries  to  a  man's  lands  and  tenements,  is  r^coifi 
by  nuisance,  jN^uisance,  nocuinentum,  or  annoyance,  signifies  any  thing  ^ 
that  worketh  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two  kinds: 
public  or  common  nuisances,  which  affect  the  public,  and  are  annoyance  to  all 
the  king's  subjects :  for  which  reason  we  must  refer  them  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanours :  and  private  nuisances,  which  are  the  ob- 
jects of  our  present  consideration,  and  may  be  defined,  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of  another. (a)  Wo 
will  therefore,  first,  mark  out  the  several  kinds  of  nuisances,  and  then  their 
respective  remedies. 

(•)  Lofd  lUym.  148.  (•)  Finch,  L.  188. 

**  And  if  this  appears  upon  the  face  of  the  pleadings,  it  is  considered  tantamount  to 
the  judge's  certificate,  and  the  plaintiff  is  entitled  to  his  full  costs.  2  Lev.  234.  1  East, 
350.    Selw.  N.  P.  1324.    6  T.  R.  281.    7  T.  R.  650.     See,  also,  post,  401,  n.  21. —Arch bold. 

But  by  Stat.  3  &  4  Vict.  c.  24,  explained  by  stat.  4  <Sb  5  Vict.  c.  28,  these  statutes  are 
repealed,  and  their  provisions  are  consolidated  and  extended ;  it  being  enacted  that  if 
the  plaintiff  in  any  action  of  trespass,  either  to  the  person,  or  to  real  or  personal  pro- 
perty, or  for  libel,  slander,  or  malicious  prosecution,  brought  in  any  of  her  Miyesty's 
courts  at  Westminster,  shall  recover  less  damages  than  40*.,  he  shall  not  be  entitled  to 
recover  any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  tried  or  judgment 
passed  by  default,  unless  the  judge  or  presiding  officer  shall  certify  on  the  back  of  the 
record  (if  the  action  be  in  trespass)  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the 
Action  shall  have  been  brought. — Stewart. 

'*  It  has  been  supposed  that  the  judge  must  certify  in  open  court  after  the  trial,  other- 
wi.<e  the  certificate  is  void,  (2  Wib.  21 ;)  but  the  contrary  has  recently  been  decided. 
2  B.  &  C.  5»0,  621.— Obitty. 

*'  But  now,  by  the  stat.  1  &  2  W.  IV.  c.  32,  s.  1,  this  act  is  repealed ;  and,  by  s.  G,  all 
certificated  persons  are  allowed  to  sport,  subject  to  the  law  of  trespass. — Stewart. 
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I  III  •l:«' ii»-lii J  !}:••  fci  mt:i!  kiii'ix  f>r  lilli••:lll^l■^.  Wf  iki!1  i  ••ri«iil<T.  ffir^i  •-  S 
iMi-.i!.' •  *•  ji"*  iti:i\  atli  •  I  :i  iii.ii.  •*  «->ir|*'iri  .il  lit -miiiaiiifiit!*.  :iii>l  ti.i  ii  ii,-*'^  '.:.^t 
lii;i\    •!.iMi.ij>-  --i;-  li  ao  :ii'i-  iin  uriHin-.i! 

I     I- ,1 -t.  .i-  !■'      '/■■ /^-  ■' "  mill  :  i*;un  •■"•      II  :i  man  l>itiiiN  a  1iimi«i>  «>i  f  l'i««*  !••  *     •* 
tliat  li.-  f""!   •■■.•:  I. an  J"   i.i\    P"'l   atp|  llir«iw*  !in*  Ma!»Tiill   In*   n««»l   uj-n.   r. 
tlif*  i«*  a  iiiii'*aiii  •  .  (or  u  in-  :i  ait  ai  ti<>ii  w  iil  lit*    ^        l«ik<-u  i^t*  !••  I'lvi  t  a  l-'tt*-*      r 
,.,..  .     i'lh*  r  l>.tii'iiii^  -•  iM  .ir  \*»  tiiiiii-  tli.it  It  i*lt**lni«  !••  mv  uiit.i  tA  'ii^i.i*  ^*   S 

'      u  iiiii>iv\ -i,  I**  a  Ml.'*. Ill t   a -iiiiil.ir  tiatiir«'    •- 1      WaI  in  tiii-«  Utti-r  i ..-    .; 

jii  ni  •  • '«-ar\  iii.it  tin-  \\ii.Mi»w-  !••■  ,n.f;ii*,  tl.al  i-,  havr  »iil»-i«tii|  tlnTr  a  .  *  • 
tinii-  uitlioiit  init-i  ni|iTi<'h  ;  ••tlii-ri^  i-i-  ihi-n*  i**  iio  injiirv  *\**u%*  F^r  Kc  \,^:'i.  .  * 
intit  h  r  i:lit  ti>  I'Hi.-l  a  ii<-^\  i-"!;!!!!-  ii|>«>ii  hi*  ;;riiiiii<i  :i**  1  lia\«-  ii|i>in  iiiiih' .  ».i.-« 
i*\«'i-v  III. ill  ni.i\  «  ii*  t  u  hat  li'-  I'll  ;i-t  •*  ii|Hiii  \\iv  u|iri:;lit  tir  |i«  r|>«-ii'i.i  u.ar  •  I  t.  « 
c»wii  ••••il.  •*••  a-  ii'it  t'»  }>rtji.<iii  I-  wiiat  lia<*  l>>ii;:  lifi-n  «'iij"W-<l  \*y  ni.tfthi  r  .  a?  1 
it  wai  ni\  liillv  til  liu:l-l  •*'*  hrar  :ini«t)i«T'i«  ;;ri>uniii'/  '  .\i«*i  it  u  |mt^iii  k«i  j^ 
liM  ii«*^''*.  I'T  t»\\\t  r  hi^xoiuf  aiiinial-.  •*«>  ni-ar  tin*  liuit«ii*  nt'  anntlifr  that  lliv  «:i  r.>  fi 
of'  till-Ill  inniniiii'iiU'*  li'.iii  aii«i  make**  tli«*  air  iin^  li<»li>i«iinii*/  i\ti%  t*  «n  it.^ur*.  'HA 
iiuioaiK  f.  :i«  it  It  n-l<*  to  «l<-]ir!'.«'  liiiit  «•!'  tin'  u«i'  un*i  lii*ni  tit  i»t'  liiit  l.iiu««*  r  A 
liko  injury  i?».  it'  **uv\  ni-i;:lii'«Kir  •M-t?*  up  an<l  rxi-n  i«i  i«  un  ntlt-n^ivt'  sru«U>.  a*  a 

•  r  N  n  :•!  •«  <>■  ejii  ii«    iwu  4.* 

'  \Vli<  ri<  A  h.ul  I  ii'<-\il  li^-iit-  iii.fii  .ii  a  liiiiMin);  nut  i*ri'<  Iitl  at  lli«*  rttmniii  of  L« 
Un<l.  I— 'r^iii^  11}  ••11  t..<  |r<:ti.->-  ••;  ll  .  u.lli'iiit  iiil<  rru|-li  -n  fnf  nt  I*-A-t  lK.rYi-;^t.t 
\i'rfr «.  .in<l  till  fi-  n  •<!.•••  \  .■! I  ii'  •  •  T  tl.*  !  .:iif  u  !.•  ii  ilif  l,.'lti*  Hi  ri-  lir>f  |>.it  •li'  «r.  i  • 
till*  j-iiri  !•  i-i'f  ••!  r>  «  I  ri  !.!.•• ->  ir'tS-i  m  titi  :r -'i  iil  .t  tiii.i'l.iit;  «K.i  h  iii-tr-.i- '«-i  V  • 
tl^lito  li' iii  tl.il  .111  .t>  :,<-ii  H  I-  I..  i.ii!.i.ii.»t'i«  1-  r  '.!«•■  iilx.!! -!•  tti.n.  !iifu^'l«  \it»r»-n.*  r> 
|iri"<!  •■?  kii'  A  i.  .t.'i-  .11  !'•  ■•!  I*>  .!.'•  ii'<  ••!  ti.i- i-xi^t' it« «  lit  tli«- H  .ii'l>iM«.  I'riM*  i  !««.•. 
•J    ll.  A   *'    «.-«.       J    I»    A    1:    L    *    >    •  U  i..    !■  li..     I  ;.i.li:;l1    i-  .  l.l:tlii|    I..  i:^'i.!«    \  \    •.      i- • 

lif  )>l:iil<  lr<  ri!  .ii.*    i  j.i:  ■!•  u  ■•!  '.  i.>    •!•  N  ii  I  iiit  *.  u  ii.i  It  !.•■  t.iUf*  .iw  .»\  .  an- 1  ■  j  •  n>  At.    .-.  : 
ti'rMi|-!i  <t  \  .•  M  .ti*-i  tl.-    ,:.i.  i' h    li.*    -i- fi  i.'l.ii.i  i.iiii.--:    |ii>t.!\   niikin.'    itt  •  r«-*  '     <>.    -.■• 
|>ri  \i-i.i  till-  I  1 1  i.r.tl  t!i'i  I  -•  •I'-.r.j.  ;l  !.••  liif-r*  l>\  ii-ii-i*  r  t .'m-  |  1  i.ii:.iI  ■  !••;•«-  t;i  -r*     :  ^    i 
lli.iii   )  I  t  •r>-      *•■:(•  li'il  ••    (ir.tlii-i-    1    K-]'   '• '.      A   i-itui   in  •  i.^*-  l«>  |  ut  a  "k^  i.^i.:-i-* 
llit>  •!•  !•  iiii  lit:  -  .ir> .»    Miihii   iiii{i*t''i   tn«'  l.»*iii  .iii-l  .t.r  !r>>tii  i  <'iii.i»p:  !••  :.•    !-•:       '  • 
«lw«-!..ii»' iiiMi>i-  ijiii-ii^'it  .1  Miri<i<"«     <  .ii.ifl    !■«-  !•-•  aiii-'l  at   |-ii.t-iiri   afti  r  i1  i  ■»>•  l-^r.      i^ 
«*iiti  ii  .it  till*  ill  t>  ii-l  iiii'«  I  \|  •  ii-i'.      -it    1> .»«:  liiif  M  ilhi.iit  tl  ipli  r:i.j  ill**  fX]-*  t.««  •  ^  •      ftl 
|i«-«  ii  I  \i\  t>      .11. -I   till  !•  !>>ri-  I."  .!•  "    It  !:•  «  .k-  f'-r  ;i  (•(  i\  Ati*  niii*.iit'  •■  in  **••■]  \   t» j  ? >  •      .'^ ! 
■ii'l  .i:r.  A>  .  .iifi  • '•M.nii.ii:-  k*  K.*  .1   -'•lull  lri>ni  ti.f  ili  (•  niLini  >  |-riiiiiM-«  t.i  it:*    t  .t  r 
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«iii'i..M  t.«   r  i:>-  •!  .li.-i  *  i-i.ir;*i  -1    ti.<  •  -a  iii  r  •-:  ti.i-  .i'l|ii;niii>r  Ui*'l  t  jnii>i(  l««?ii.«i  •>•:-»-& 
till-    |>ki'-.i^'i-  ••:    ti.'ii'    .»ii>i    .i.r    '."    •!  \    I   i:t  i.f    ti.i    -)  .11  ••   «~-i  iipliil    l<\   liif*   •!»•  ii  n*   «.;    w   • 

All)ii-ii,;li  .k  »'!•  iii  I  I"-!..  >ii  •<!  i.,:i.:  .Ill  1  .iir  K- . I  iiii. !!•■•!  ilir"ii»'h  din  im.tfMiru.  ?'•:  ;*.*i 
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aiti  .•  1.:  ii«'i.!v  .'    -  !.•  !  -  .:\     .'  ii'  'I.  it  ti.i    I  I  i.iit.tl  li  .*  !•  •<•  li»*)it  than  I.**  IimI  I« '.  r«       ct 
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ItiV 

•»      i". ■  ■    •  'I  'I   ' .    .1  ir.  -  it.  •      ■    1    «      -   r.  ■  i.    I."       :i.?.  rtiiMi    l-f  lK/»  «|-|-rr}.«  »•    -    ' 
i|  iii»-.  •      •  •  \    •*..  -1  ■    r-    •  ••■  ii  r.-  '  I  :■    ■  ■    i  i,-.  -  -i.-  ■     i  ii..-i|i  i.ii  ifii>ur.  t«'  kfl^*|>  gt\^:  ^  .^h^ 
111.'*  •■!  /ui.|->i«  li'f  Ui-or  <l\tti..ii^'  i4|.i-iv     i:  .*«iia    ll*'7.--CuBUffiAJi. 
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tanner's,  a  tallow-chandler's,  or  the  like ;  for  though  these  are  lawful  and  ne- 
censary  trades,  yet  they  should  be  exercised  in  remote  places ;  for  the  rule  is, 
"«*>  utere  tuo,utalienum  non  loedas:'^  this  therefore  is  an  actionable  nui8ance.(/) 
So  that  the  nuisances  which  affect  a  man's  dwelling  may  be  reduced  to  theee 
three  :  1.  Overhanging  it;  which  is  also  a  species  of  trespass,  for  cujus  est  solum, 
ejus  est  usque  ad  coelum:*  2.  Stopping  antient  lights  :  and,  3.  Corrupting  the  air 
with  noisome  smells :  for  light  and  air  are  two  indispensable  requisites  to  every 
dwelling.*  But  depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine  prospect 
by  building  a  wall,  or  the  like :  this,  as  it  abridges  nothing  really  convenient 
or  necessary,  is  no  injury  to  the  sufferer,  and  is  therefore  not  an  actionable  noi- 
8anco.(<7) 

As  to  nuisance  to  one's  lands:  if  one  erects  a  smclting-house  for  lead  so  near 
the  land  of  another,  that  the  vapour  and  smoke  kill  his  corn  and  grass,  and 
damage  his  cattle  therein,  this  is  held  to  be  a  nuisance.(A)  And  by  consequence 
it  follows,  that  if  one  does  any  other  act,  in  itself  lawful,  which  yet  being  done 
in  that  place  necessarily  tends  to  the  damage  of  another's  property,  it  is  ri^oyo. 
a  nuisance :  for  it  is  incumbent  on  *him  to  find  some  other  place  to  do  L  -*  ^ 
that  act,  where  it  will  be  less  ofl:ensive.  So  also  if  my  neighbour  ought  to  scour 
a  ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is  an  actionable  nai* 
sance.ri) 

Witn  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or  divert 
water  that  uses  to  run  to  another's  meadow*  or  mill ;(/:)  to  corrupt  or  poison  a 
water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use  of  trade,  in  the 
upper  part  of  the  stream ;(/)  or,  in  short,  to  do  any  act  therein  that  in  its  con- 
sequences must  necessarily  tend  to  the  prejudice  of  one's  neighbour.  So  closely 
does  the  law  of  England  enforce  that  excellent  rule  of  gospel  morality,  of  "  doing 
to  othei-s  as  we  would  they  should  do  unto  ourselves." 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itself  with  the  same  equity.* 
If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and  he  obstructs 
me  in  the  use  of  it,  either  b}^  totally  stopping  it,  or  putting  logs  across  it,  or 
plon^hing  over  it,  it  is  a  nuisance :  for  in  the  first  case  I  cannot  enjoy  my  right 

(/)  Cro.  Car.  610.  («)  Halo  on  P.  N.  B.  427. 

(#)  9  Rpp.  68.  (*)  F.  N.  B.  \U. 

(*)  1  Roll.  Abr.  S9.  (<>  9  Rep.  60.    2  Roll.  Abr.  141. 


'  But  the  following  note  of  a  case  describes  an  injuiy  not  exactly  coming  within  either 
of  the  above  three  sections.  A.  has  immemorially  had  for  watering  his  lands  a  channel 
through  his  own  field,  in  a  porous  field,  through  the  banks  of  which  channel,  when 
filled,  the  water  percolates  and  thence  passes  through  the  contiguous  soil  of  B.  below 
the  surface  without  producing  visible  injury.  B.  builds  a  new  house  in  his  land  below 
the  level  of  his  soil,  in  the  current  of  the  percolating  water.  Held  that  A.  cannot  now 
justify  filling  his  channel,  if  the  percolating  water  thereby  injures  the  house  of  B. 
Cowper  v8,  Berber,  3  Taunt.  99. — Chitty. 

*  And  where  defendant  employed  a  steam-engine  in  his  business,  as  a  printer,  which 
produced  a  continual  noise  and  vibration  in  the  plaintiff's  apartment,  which  adjoined 
the  premises  of  the  defendant,  it  was  held  that  this  wa.s  a  nuisance.  Duke  of  Northum- 
berland vs.  Clowes,  C.  P.  at  Westminster,  a.d.  1824. — Chitty. 

*  After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water,  an  absolute  right 
to  it  is  gained  by  the  occupier  of  the  close  in  which  it  issues  above  ground ;  and  the 
owner  of  an  adjoining  close  cannot  lawfully  cut  a  drain  whereby  the  supply  of  water 
by  the  spring  is  diminished.  Balston  vs.  Bensted,  1  Camp.  403.  Lord  Ellenborough, 
L.C.J.     And  see  Bealey  r^.  Shaw,  6  East,  208.    2  Smith,  321,  S.  C— Cuitty. 

*  Here  we  should  mention  a  recent  change  in  the  law  wliich  limits  actions  and  suits 
relating  to  incorporeal  hereditaments.  The  prescriptive  rights  to  profits  and  oasomcnts 
over  the  soil  of  another  were  rendered  very  difficult  of  proof,  as  by  the  ancient  rule  of 
the  common  law  enjoyment  of  such  rights  was  to  be  proved  from  time  whereof  the 
memory  of  man  ran  not  to  the  contrary,  or  during  legal  memory.  This  rule  wtis  partly 
alleviated  by  the  modern  practice  of  the  courts  and  the  doctrine  of  presumption,  by  which 
proof  of  enjoyment  as  far  as  living  witnesses  could  speak  was  held  sufficient  to  raise  a 
presumption  of  enjoyment  from  a  remote  era,  and  a  grant  would  be  presumed ;  but  still 
frequent  difficulties*  arose,  to  obviate  which  the  statute  2  &  3  W.  IV.  c.  71  has  been 
passed,  under  which  the  periods  at  which  claims  may  be  made  for  incorporeal  heredita- 
ments are  much  limited.---i>TEWART. 
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at  all  :iH'l  iiJ  t}i.'  l.ifltT  I  1  ariiini  iij  -v  it  •♦'»  iMfufnn  limply  »■•  |  ini^ht  •-.  \'*«». 
il*  I  :iiii  •  i>Mt!.  1  im  )i<ii  1  ;i  1.111'  ••r  rii.»rki't.  :iii'l  :iii<>t)ii  r  |»  r><*ii  «i  (••  i.|i  .t  :  *  -  >  r 
niiirUt  T  -.•  tii  .ir  i:iii.i'  tt.:it   lii>  .i<M  ••  hh   h  |iri  !■:•:.•  •-.  i'   i-*  :i  ir  •-.iiii  •■  {••  ti.-    ;:>  i 

wllii  il    1    li.lNi     til   l-i\    tll.irk<'t   "T  t.i.r     n  liltl,   III   tirltr    t*»    tii.iki*    liil*    •>  ;t    '•■   ''     A 

liui*>.ihi  •  .  It  i«  Il  <  • -x:!!  \ .  1     Th.it    iii\    iii.it  L«'t  <'r  f.iir  !••■  t'..i-  i'IiNt.  «>!l  i  :  i«    ..  •:• 

iiiii'<;iii' <■   !>•  ••  ar  iii\  ••v\ii  iliM>r       J    'I'liai    ti.i-   iii.irki-t  l>i*ir<itt't  witlii.  t.       r  '*■ 

imrl  ••!    t\\tiit\   iiiiii-«  Ipiiii  fiiiiii'       I'lir  >ir  M.illli'  v.    ll.ilt-  ••    <i'ii«!n;i«  tl  •     -  'i 

«ir  r- .lo'iiiiit'ii'  •l.i\  •*  ji*iii'iii'\ .  iiM  lit  .'•i.iil  \'\    lti-.i>  t«iii.   i     !••  U-  ii\>iiT\   I .>« 

imlfi  <l    It    I-    ii>iii.illv  iiii*li-i-«t 1.  ii>>l    *t\t\\    III    •"ir   ii'Aii    i.iw     ij     hut    al-'      •  T    «• 

«  •  ■ 

«-ivii    '     tr  1111  wli.i  :i  \%<>   |ir'»!i:4hl\    l»*rriiv«' 1  h       Si  th:it  it*  I  .i*   ih'W    n.^r  .    '    *- 
•  'I'll      ''■  '    ^   ' ''"'    '"^*'''    n»:l«  -  "I    tl.i-  "M  "I.*  .  It   i-  liii  •fiui-ai'  •■      !•  r  i!     -   :  •  .  : 
*   '    '      Ti  .loonaMi'   that    i'\«r\    man  ••timiM  lia\«'  u  iiiarki  t  uitinii  »^t^^    ti  ir*:  •  f    » 
•ia\   "•  |<>iiriit-\    Ir'iiii  hi-  i>\\li  h'*riii-;    that,  thi-  »\a\    t><iii:^  ihvuii  •!  iii1«t  Thr^-t-  !  .irij*. 
hi*  tiia\   -»}«i-ii>i   urn'   |>:irt    in    ;^">iii^.  :iiii»th«*r   lit    rt-tiiriiiii^.  an*!  tj.f  tt>ini  iii  Ir^'* 
arl'ir.;  h;**  r.i'i'i'*«**ar\   h!i">iiif'<<«  tin  ii*       It  "IP  li  iiiiirkfi  nr  t.iir  U-  ii:!  th«'  oanii-    :a% 
Willi  insiM*.  it  i« /fr<r;i.f  r.r.-f  :i  itiii*>aii' i*  X**  iiiiitr.  :iri*l  thi  rr    ih-i  •!«  it<*  |ir**<'t   ••?    .1 
hut    lhi>    iaw    uill    llitrliil    tt    til   U'   <»ii;    hut  it'  il  h«*  nil  aii\   ttthi  r 'iuv.  it  i.>  i^   r«    A 

m  m 

liui**aM<  I-  flii>:ij;li  whi-thiT  It  ««  ««•  ••!*  iit*t.  I'untiMt  In*  ihti'ii«h'*l  nr  |>ri  «urijt->i  hut 
I  iiiii«t  III  :ki*  imi'it  lit  It  to  ih«-  |iir\'  It  u  tiTr\  i**  I'li  •  Ii->1  imi  a  r:\fr.  "^^  :.*Ar 
Hii*ith'-r  an!  !i  lit  t>  ri'\  :i"«  t>i  ilraw  aua\  it**  i-'i«t«iiii.  it  i**  :i  iiiii«ai.<  •'  ti>  t)  ••  •  .» i.«  r 
of  till-  'il'l  ••iM-  T'lr  win  :•«■  tlii'ii-  ;»  :i  |iTr\  h\  )irt«iri|iti'iii.  ihf  iiwii«-r  *•  J-i?.  I 
U)  k«i'|tit  :iiUa\H  III  npair  aiil  ri'a'liiM"««».  t-ir  Ih-*  t-i*!' ■•!  all  thf  kiii^' ■  *u*j-t*. 
nthi-rui-r  hi'  iiia\  !•«•  i:rt«-\fit«l\  aiiii-r<  iil  :  •  it  unuiti  hi'  thiTi'lnn*  «\tri  ii.«  !v 
hiinl  It  a  in  w  l"rr\  w«ti'  *'it!*r»  ■!  t«i  -han*  hii  |inifi?i  uhn  h  ih*-^  iiiil  «.•-«  '»'\,^9 
\\\%  hiiph-M  lUit  w  h«-ri*  thi'  riM-iih  t-i-aoi-t.  thi*  law  al-^i  (iMt«-^  uith  it  .  t(i<  r*  7  rr 
it  i*»  li"  niit*>.irii'i'  !•!  i'rt-«-t  a  fiiiil  «••  ii«  ar  iii'iif  a**  t«iflra«\  away  th«' «-ii*t<'tii.  u>  .'^a 
thi'  !(•  !!•  r  a!-»»  iiiti-n  r|ir««  thi' \%ati-r  Ni'IIImT  i-*  tt  a  ii'ii^aiH-f  t**  "m*!  ijii  ati\  tr^ir. 
oru  '••  !i-Ni|.  Ill  :i  iii-i;;hh'>u!-hiNi|  nr  vw  aNhi|i  w  ith  aii'ithi  r  :  t^r  l>\  «iii  li  i  riiuia*.  "R 
till*  ji'ihl.i-  ai'f  liki'  |ii  hi-  :;aiiit-ro  ;  aii'l.  it'  th«'  iii'W  iiiiil  **r  p*i  hiMil  im  i  a«>frit  a  ilar..^^ 
Ill  t'li"  iil'l  iMii".  It  I**  it-imhti  n  .!'••  j'ttt    ittj'iri-t  .ff 

II     l.i't    111    iii'Xt    atti'ipi    til   till'    r«  iiii*ilti-i   whirli    thi*    \:i\\   ha«   ^jiii-ti    f'^if   t^   • 
iiijiir\   *>\    iin:-aii<  ■•       AinI    hifi-    I    imi-t    |iri  ii.i'»i'    tliat    tin-    law   ^'i^**    r-  / '     ■'* 
n*iii>-i\    ti'T  ari\   tl.tii^  hjit  a   /■■    ■■    *•  wr-in/       I  in  rit«iri'  !«••  ./•  '    n  m-^  li-r  :%  j-.J    ■ 
4»r  <  "iitMi"ii    tiii:-aiii  <-.  hiiT  ail  •'«  /     '   ■■  .'    ••:il\  :   ht-i  ail-i*.  tli'     'laMiaji'    N  :ri  ■    i     ^t- 

lll<i|i  t»  all  tl.i"    kinj-  ••'ih't  I  •-.  I rail  a*-ijii  lr.«»  |i.iit.-  n  .»r  pruj-irt-iii  -J    .:  . 

•»r,  It  In-  I  "Hiil.  i!  U"i;M  I'l   »\trifi.i!\  hanl  it  ivrrx  fciJ-ji  i  t  !ii  tl.i-  kwj'l*»»J    H'Tv 

aIIiiUi-.I    !•!    haiM-i'<    tl f!>  ti-:>  r    Wi'ii    <••  ).ai'ati-    a<ti'iii'«         r><r    t!.:<i     n-a**rt     r 

lM'r**iri,  iiat'iral  nr  •  iirii  iiMf*'.  <  .iii  !i  i'»<  ari  a«  ti'iii  fur  a  |ii|hiii  iiiii*>aiti  i-.  or  |  *.f  .*!. 
,.,.,.  It.  hiiT  iMiIx  til  kill.:  Ill  !..••  i-iihiH-  'i  a|i.nit  \  III  oiipii  Mil*  ^I'lt  rtfr  a:.<; 
*  /-.:'■.''/  I.  Ill  I), I  kill  J  1  ••II  II  Y»  t  thi^  mil'  ai)iiiii«  III  iiii«-4\«^ 
tii'ii.  w  !  •  n-  aj!^\ati-  |M!».iifi  -iit!!  •-«.  •I'liif  fxtfanpiiiiary  •laiiiai^r.  !•••%  nn-l  It^t 
n'»»t  I't  thi  k.iij  •»  ••uhji-.  f-.  I\  a  |-!il-^  •-  riui-aiii  I'.  !Ti  u  hii  h  t-:i»4*  In-  ohali  hjif  ■ 
|kri\a*>-  -at  :*t.ii  T.-'h  h\  a- t."i.  '  A*  :l.  I'V  in- aiii  I'l  a  ihti  h  iluj  ai  r-««  •.*r 
•.luhli*  u  .»•.  .  u  l,.i  !i  J-  a  ■  ■  :.ir'."f.  ii'i  "  ill' ••.  a  iiiati  nf  hi**  I  ••r*»'  -sit'i  r  :ir\  .r  .i 
h\  t.i!.;i  =  ^'  »!•  fi  :fi  .  till  p'-.  I'M  !-..*  ).itti«iilar  ilaiiiaj«'.  u  l.n  h  i«  nut  t<ri.ri.  :.  •..■ 
(itln-r^.  ill'-  pariN  xhail  ha\i-  hi-  a-ii-iii  </'  *  AUn.  it  u  inaii  hath  alwit^^a  ^T  r^ 
-••'■■  I-       .  •   /     :  •!   I 

•  I     N     l«    '  f  .   '     i.     \  .  •  •     .  I     .       I    r     t  • 

•  II.         '.   I      \  1.    .••  I     II    I'      t,   I     \     l>    !•! 
»  /                ■■  ■      \    il.'.     "l         • 

•  .■!•■■*  ••I.l«*l»,.    *1 

*  I  \  ■  t  \    ?••■!.    w  "' .'V  •  -        ■  .  i"  ..■■      1*  '  .  •)  .  r    -hr.-.  !    t  r   t . -t.-i  ■,•:•  ii»    .'     ••    •  ■    i 

r«i!i,        •■    ».  .      •!.    ■•.-■.•  *  ■    •    •    I.   ■  ■  •*  !i    I   ■••  ■    .!  if     II  'in        I.  • 

•*:ii  •■,     I  \\ .  •    I    ■•      A    '     '         V     .  \                           1  '  .     i    •  .  ...   .-  I  1-  -r.-.M  \   1  •    ,       ■    • 

fi-  1-  I   •     •    *-.     i  •!    •   !■■  •■!•  I     '  •           .  •             I  i  •       ■    •  .1  -i  i?.t    .tl   a  II  »*  .;rii''.t'  ■:.•-  ,            «; 

111-'-  .    ■■   1  j  .  1  ■  '  r!  -  I  i!*    .-    .      ."'  •  "    I  1".  . ..       I!  ..■:.   •     •    II'  .*•  r.  1  iLiiii    4-.        I    :  •■ 

hti' .'          "*■     '*     I    I'    r  •■        '  '        "*  I  •  •.    ■•  •    ■ 

*  I'.  .:    ••■    t     r!      iiLir-li'.    .•■      I.   ■■  •■    :  =  .     ■'    '■  «      i  ••  ■  •     .ir.l    li  "»•«•!»••* ju^f»!   \l     %•    M 

U'.T.  ■           .       I     tl    i         i ■      .  I'..     N     r    :••       "'krfh     |«l       An  1     '    •    • 

,i| »  :.:   T*             I     '    I    ■-.«'.  .r  ',.:.  .  I   -  ■.         ■■»•..•  v  ..••%   '■*  j  r  :•■«.  ?  Ii.:u«-  i'   '•  •■• 

thi    :i.  -        •■:.  ii>    <     'ill  •'.  n  •  >-\  •  ;       i  I  !.■•'              .  »  j  .til    \i  \.      Il  &•  uii*'!!  tl»«  t^tut  !'■* 
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moved  a  nuisance  which  offended  him,  (as  we  may  remember  it  was  stated  in 
the  first  chapter  of  this  book  that  tiie  party  injured  hath  a  right  to  do,)  in  this 
case  he  is  entitled  to  no  action. (x)  For  he  had  choice  of  two  remedies  :  cither 
without  suit,  by  abatin^^  it  himself  by  his  own  mere  act  and  authority,  or  by 
suit,  in  which  he  raav  both  recover  damages  and  remove  it  by  the  aid  of  the 
law  ;  but,  having  made  his  election  of  one  remedy,  he  is  totally  precluded  from 
the  other.^ 

The  remedies  by  suit  are,  1.  By  action  on  the  case  for  damages,  in  whicn  the 
party  injured  shall  only  recover  a  satisfaction  for  the  injury  sustained,  but 
cannot  thereby  remove  the  nuisance.  Indeed,  every  continuance  of  a  nuisance 
is  held  to  be  a  fresh  one  )(y)  and  therefore  a  fresh  action  will  lie,  and  very 
exemplary  damages  will  probably  bo  given,  if,  after  one  verdict  against  him, 
the  defendant  has  the  hardiness  to  continue  it."  Yet  the  founders  of  the 
law  of  England  did  not  rely  upon  probabilities  merely,  in  order  to  give  relief 
to  the  injured.  They  have  therefore  provided  two  other  actions  :  the  assize  of 
nuisance^  and  the  writ  of  quod  permittat  prosternere;  which  not  only  give 
the  plaintiff  satisfaction  for  his  injury  past,  but  also  strike  at  the  root  and 
remove  the  cause  itself,  the  nuisance  that  occasioned  the  injury.  These  two 
actions,  however,  can  only  be  brought  by  the  tenant  of  the  freehold ;  so  that  a 
lessee  for  years  is  confined  to  his  action  upon  the  case.(j) 

♦2.  An  assize  of  nuisance  is  a  writ,  wherein  it  is  stated  that  the  party  r*221 
injured  complains  of  some  particular  fact  done,  ad  nocunientum  liberi  •- 
tenement i  suiy  and  therefore  commanding  the  sheriff  to  summon  an  assize,  that  is, 
a  jury,  and  view  the  premises,  and  have  them  at  the  next  commission  of  assizes, 
that  justice  may  be  done  therein  :(a)  and  if  the  assize  is  found  for  the  plaintiff, 
he  shall  have  judgment  of  two  things :  I.  To  have  the  nuisance  abated ;  and,  2. 

(•)  9  Rep.  55.  (>)  Finch,  L.  289. 

[B)  2  Leoo.  pL  129.   Cro.  Ells.  402.  (•;  F.  N.  B.  183. 

ciple  that  parties  suffering  special  damage  by  a  public  nui^^nce  are  entitled,  under  5  W. 
and  M.  c.  11,  8.  3,  to  receive  their  exp«^nses  in  prosecuting  an  indictment  against  the 
party  guilty  of  the  nuisance.  See  16  East,  196.  Willes,  71.  Cro.  Eliz.  664.  If  a  party 
living  in  the  neighbourhood,  and  who  has  been  in  the  habit  of  passing  to  and  fro  on  a 
highway,  is  obliged  by  a  nuisance  thereto  to  take  a  more  circuitous  route  in  his  transit 
to  and  from  the  nearest  market-town  to  his  house,  it  is  a  private  ii\jury,  for  which  he  may 
sue  as  well  as  indict.  3  M.  &  S.  472.  So,  being  delayed  four  hours  by  an  obstruction  in 
a  highway,  and  being  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existe<l,  is  a  sufficient  injury  to  entitle  a 
party  to  sue  for  the  obstruction.  2  Bingh.  283.  So,  if  the  nuisance  prevent  the  plaintiff 
navigating  his  barges  on  a  public  navigable  creek,  and  compel  him  to  convey  his  goods 
out  of  the  same  over  a  great  distance  of  land,  it  is  actionable.  4  M.  &  S.  101.  But  the 
mere  obstruction  of  the  plaintiff  in  his  business,  (1  Esp.  N.  C.  148.  4  M.  &  S.  103,)  op 
delaying  him  a  little  while  in  a  journey,  (Garth.  191,)  is  not  such  a  damage  as  will  entitle 
the  party  to  his  action :  the  damage  ought  to  be  direct,  not  consequential.    Carth.  191. 

There  are  also  various  other  injuries  which  partake  of  both  a  criminal  and  civil  nature, 
for  which  both  an  indictment  as  well  as  an  action  will  lie, — as  for  a  forcible  entry,  en- 
ticing away  a  servant,  using  false  weights,  disobeying  an  order  of  justices,  extortion,  or 
for  a  libel,  Ac. — Chitty. 

•  If  one  abates  a  private  nuisance,  he  cannot  afterwards  maintain  an  assize  of  nuij«ance; 
but  he  may  maintain  an  action  on  the  case  to  recover  damages.  Tate  vs.  Parrish,  7 
Monroe,  325.  The  commentator  cites  no  authority  for  the  position  in  the  text.  The 
distinction  taken  in  the  American  case  seems  a  reasonable  one.  The  nuisance  must  be 
tubs^isting  at  the  time  an  assize  is  commenced,  but  surely  need  not  be  to  entitle  the  party 
who  has  suffered  a  special  injury  to  recover  his  damages. — Sharswood. 

*•  An  action  for  continuing  a  nuisance  cannot  be  maintained  against  him  who  did  not 
erect  it,  without  a  previous  request  made  to  him  to  remove  or  abate  it.  Pierson  v^. 
Glean,  2  Green,  36. 

Parties  who  cause  a. nuisance  by  acts  done  on  the  land  of  a  stranger  are  liable  for  its 
continu.ance;  and  it  is  no  defence  that  they  cannot  lawfully  enter  to  "ibate  the  nuisance 
without  rendering  themselves  liable  to  an  action  by  the  owner  of  the  land.  Smith  vs. 
Elliott,  9  Barr.  345.  One  who  demises  premises  for  carrying  on  a  bu>*iness  necessarily 
injurious  to  the  adjacent  proprietors  is  liable  as  the  author  of  the  nuisance.  Fish  v*. 
Dodge,  4  Denio,  317. — Sbarswooo. 
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not  the  temporary  profits  only,  but  the  very  substance  of  the  thing;  thereby 
rendering  it  wild  and  desolate;  which  the  common  law  cxprfssos  very  signifi- 
cantly hy  the  word  vastum;  and  that  this  vastuniy  or  waste,  is  either  voluntary, 
or  permissive;  the  one  by  an  actual  and  designed  demolition  of  the  lands,  woods, 
and  houses;  the  other  arising  from  mere  negligence,  and  want  of  sufficient  care 
in  reparations,  fences,  and  the  like.  So  that  my  only  business  is  at  present  to 
show  to  whom  this  waste  is  an  injury ;  and  of  course  who  is  entitled  to  any,  and 
what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste  are  such  as  have  some  interest 
in  the  estate  wasted;  for  if  a  man  be  the  absolute  tenant  in  fee-simple,*  without 
any  encumbrance  or  charge  on  the  premises,  he  may  commit  whatever  waste  his 
♦own  indiscretion  may  prompt  him  to,  without  being  impeachable,  or  r*224 
accountable  for  it  to  any  one.  And,  though  his  heir  is  sure  to  be  the  *• 
sufferer,  yet  nemo  est  hceres  viventis;  no  man  is  certain  of  succeeding  him,  as 
well  on  account  of  the  uncertainty  which  shall  die  first,  as  also  because  he  has 
it  in  his  power  to  constitute  what  heir  he  pleases,  according  to  the  civil-law 
notion  of  an  hceres  natus  and  an  hceres  /actus;  or,  in  the  more  accurate  phrase- 
ology of  our  English  law,  he  may  aliene  or  devise  his  estate  to  whomever  ho 
thinks  proper,  and  by  such  alienation  or  devise  may  disinherit  his  heir  at  law. 
Into  whose  hands  soever,  therefore,  the  estate  wasted  comes,  after  a  tenant  in 
fee-simple,  though  the  waste  is  undoubtedly  damnuniy  it  is  damnum  absque  injuria. 

One  species  of^  interest  which  is  injured  by  waste  is  that  of  a  person  who  has 
a  right  of  common  in  the  place  wasted;  especially  if  it  be  common  of  estovers^ 
or  a  right  of  cutting  and  carrying  away  wood  for  house-bote,  plough-bote,  &c. 
Here,  if  the  owner  of  the  wood  demolishes  the  whole  wood,  and  thereby  de- 
stroys all  possibility  of  taking  estovers,  this  is  an  injury  to  the  commoner, 
amounting  to  no  less  than  a  disseisin  of  his  common  of  estovers,  if  he  chooses 
80  to  consider  it;  for  which  he  has  his  remedy  to  recover  possession  and  damages 
by  assize,  if  entitled  to  a  freehold  in  such  common;  but  if  he  has  only  a  chattel 
interest,  then  he  can  only  recover  damages  by  an  action  on  the  case  for  this 
waste  and  destruction  of  the  woods  out  of  which  his  estovers  were  to  issue.(6) 

But  the  most  usual  and  important  interest,  that  is  hurt  by  this  commission  of 
\i  aste,  is  that  of  him  who  hath  the  remainder  or  reversion  of  the  inheritance, 
after  a  particular  estate  for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtesy,  who  was  answerable  for  waste  at  the 
common  law,(c)  or  the  lessee  for  life  or  years,  *who  was  first  made  liable  r^ogS 
by  the  statutes  of  Marlberge(rf)  and  of  Glocester,)(e)  if  the  particular  *• 
tenant,  I  say,  commits  or  suffers  any  waste,  it  is  a  manifest  injury  to  him  that 
has  the  inheritance,  as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable 
incidents  and  ornaments,  among  which  timber  and  houses  may  justly  be  reck- 
oned the  pnncipal.  To  him  therefore  in  remainder  and  reversion,  to  whom 
the  inheritance  appertains  in  expectancy, (/)  the  law  hat!i  given  an  adequate 
remedy.  For  he,  who  hath  the  remainder /or  life  only,  is  not  entitled  to  sue  for 
waste;  since  his  interest  may  never  perhaps  come  into  possession,  and  then  he 
hath  suffered  no  injury.'  Yet  a  parson,  vicar,  archdeacon,  prebendary,  and  the 
like,  who  are  seised  in  right  of  their  churches  of  any  remainder  or  reversion, 

(»)  F.  N.  B.  69.    ft  Rop.  112.  (•)  6  Edw.  I.  c.  5. 

(«)  2  In.<  299.  {/)  Ca  Litt.  M. 

i*)  52  Uen.  111.  c.  23. 

*  A  tenant  in  fee-tail  has  the  same  uncontrolled  and  unlimited  power  in  committing 
waste  as  a  tenant  in  fee-simple. — Christian. 

'  No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for  life  but  he  who  has 
the  immediate  estate  of  inheritance  in  remainder  or  reversion,  exj>octant  upon  the  estate 
for  life.  If  between  the  estate  of  the  tenant  for  life  who  commits  waste,  and  the  subne- 
quent  estate  of  inheritance,  there  is  interposed  an  estate  of  freeliold  to  any  person  in  esse, 
then,  during  the  continuance  of  suoh  interposed  estate,  the  action  of  waste  is  suspended; 
and  if  the  fii-st  tenant  for  life  dies  during  the  continuance  of  such  inter|X)sed  estate,  the 
action  is  gone  forever.  Co.  Litt.  218,  b.  2  Saund.  252,  note  7.  See  further,  as  to  the 
persons  who  may  maintain  a  writ  or  action  for  waste,  id.  ibid. — Christian. 

155 


2:r:.  tkivatk  wi:«in<;s.  [&-*k  III 

niav  !».'.  •    :iii  ;i'  !i'i:i  •  *    -a  .•-!•■;   I'lr  I  In  v.  in    iii.inv  r:i*i'*,   li:ivi»  fur  Oh*  Kt.'  '  r  -if 

•  •  • 

till  1  1...  !,  .i:i'l  -.1  !  I.  -  .  i  •  •  '{-  .1  !■  •  <«irii)i!i'  i|  i.tiilii  •! .  uli'i  \  «'l.  U«  tr.>  \  .t'  ■-■  •: 
etJ-i    I     .:■     !  ..I  .r  iiw  II    I    ,  .' .    :  r  •     u  ;  i(    iil"    U  .»-.|i'    ^ii.ili    li<»t    *;iV,  if  /    •  i  •■■f    •  ■     ». 

ly-3'  .  •    .i-*  !  -J  •■I  In  r    It  ...4  .    «   .11   Ji  f  H.iiijiii*  ;    liul  </  /  '.i  'i'f  ■''   itift  •ni  in  r.     f  ■     f     .:■   u       »«• 
ri^'lil   I  ?  ■    !•  I-  -;li.|»i«-  .-  I.  •.  i'  :.      ;  i 

11     '11. •     i«   In    1    l-  I    !!..-•    ..  I  i»A    ■•!'  w:i-*i*    »•*   •»!'    twii    ksin!*;    |»r»*xiM.*  ^■     a* -i 
rniTii'...   .   li.i    l>tiii.ir'{    \\:...|i  J-  I'V  \*  nl  ol  '.■V'/»  fii#/j/,  ill!'   lati«r   !•%   :    a"  ■■! 

to  ' 

I     I".-Tti  |>   iiii  rit  .-  :in  <■!  !  I'li  w  li  \\t»r«i.  *ijiiiiyiiii;  llii*  ••aiiii'  ii*  w;i*t»-  *-r  •  ■. ■  • 
jmti'iii      aii-l  I  III-  uri!  ••!    * -'''y    !.•• /■'  i.4\   iit    tin-   i-iiiiiiii«tii   l:iu  ,•''/'"  j<i'IjTi.i  :  ' 
UftiiK -1  III  .iii\   ;ti  imii  i'-.tl    '.     .iii>l  }••  {••!-«■  jMioti'^Miiii  uii.1  iiiii\«-ri-il  l*\    ti.i    «..    '  !T  . 

to  >»*<>ji  .i-i\    \\a-(f  wii.i  .1  lie    \  aiH|  i:-ii«*<l    party  iiii;;lit   ^n*  t«-iii|i|i-«l  t ?<.::    '  .r. 

laii^U  \\  *.  i'  li  Win*  ili-i  •  riiiii.f 'i  t**  i>i'  im  l>*ii;^«*r  lii**  llut  u«  iii  "Mtiin  «..•«•  iPgr 
dt'iiuii:'!  ii!  iii;iy  t>i-  |i:-il\  .i{>|>ri  l.<  iini\i'  lliat  liu*  l«natil  ii.av  iitak*-  w^-:.  xf 
ejffrif..  .'  ]••  ii'ltii;^  itn-  Kijjt.  \\i-;|  Uii'iv%  ill:;  till*  w^'akin**-*  •»!  In*  liln-.  I  .•  r- •  -rr 
tli«*  ftl.iluif  nl  <iiiii  I  of.  r  '  l;:iVi'  ;iii*i()ii-r  unl  •»!'  f -f /"•/•»«!•  iif  ^»"fiJ»'.'  ^ 
••»•»'!  •  ■'litiit^iiHliiiL:  I  ill'  rtlii'iirt  tirriiiy  *t<i  iriiiii>it  tin*  tfiiaiit  "n«  /'•..'  '.a 
"*  '  I . '  • ''r'^i*  If /. '  III!  /'*  It  l>  nti  j'i-ii  tfi 'if'f.,  I  n-/i  ••!<••''',  A  Aii'i  ^'Jk  tif  .-  ••( 
f»itli<-r  ••!   H.i*i'  un;-*  lln-  j»lMiill   nciv  rt««i-il  tii<  iii  thai  iJ«t.  or  ortiT  !«• -I",  v^-**-. 

to 

ainl,  il  xMii  r\%  !««•  Ill-  I  ahii'il  jiri-vi'iil  llii-iii.  In*  iiia\  iau  liilt\  itii|tri*'iii  tl.i-  w  u-' r* 
fir  liiaL*   :%  Marraiil  iti  niln  i-«.  Im  iiii|irir%ifii  (Ihiii  :  itr.il   iin  «*«'*il\   ni|ii.n  .  i.«    i..jt\ 
tnkr   till-  />■  'w    ''i/t  ';'•*   tit   liir*  a"">i-taiH-f.     Nt  oiiuMi*  in  tin'  ■^i^iil  ••(   li.«    •'*•   ■• 
wuf*ti'   aii'l   •li-*>triii  li<*ii    /■      In   r«uin;;   mit    tlit —<•   tuii   \irit'*   tii:»  tiitf*  ff  i.   t     -,•:»• 
furiiH-rl\   ••lf.t-r\«  1.   tli.it    in   at-ti<iit«   niiTflv  |m •*•«•■■••" iry,  wiM-n*   n«i  •ian.j.- •  -rt 
re<t»\  i-n  ■!.  a  u  ru  •»!  •  •'.  .y  ♦  ti,f  ,■.'  ihi::lit  In*  IkhI  at  any  iini**  /*  /-^  htf  i-f» .  r  .i  \    •  ■  ■  l 
at   tlir   tifiti- III   Miiiii:;  '"It    tl.r  iiit^Mial    uiit.nr  lii-«>t    |ipM«-*.^:   hui.  m  at<    ^    *     b 
wliiTi-  •I:tniaj' *  \\«-ii    I'll  ti\i  fill,  tin- •ifiiiait'lanl  i  ••i:iil  unK  haVi*  a  w  ril  •'!  '•'    ;* 
Wunf,  il"  In-  W.I*  a|i)*ri-lii  ii-^iv  I-  ••!    Wii-i'*-  alli-r  Vinli*  i  ha<l  ;  mi     |i»r.  Hsth  r*  ^-  .-  :  ••» 
wa^t^  •Imi:!*  I',  {iiri*  tin-  \inliit   w.i'*  ;;:\i-fi.  it   i%a**   |iri'*iUfnr«l    tin*  jury  U4.i.    .  .     r 
iiiiliT  tlia!    Ill  a'»«ii-««««iii:i   tin*  yj./zi.''. ;/i  nl'  ilaina;;*'*!       lint   iimw   it  ^i-t-iii"!  !••  I*    :  •    : 
by  un   fi|iiiral'li'  •  I'li-otriK  (:mii  nt   tin*  •»ta(ntf  i>l   4f!iH  r«ti-r.  ainl   in   ail\;ii.>  •  *.  •     I 
of  tin*  r«iin   l\.  tliat  a  writ  nl  t.-fr.  ^ ,  t„.  t*'.  t**  pn-Vi  nt  »a-|i'.  ina\   U-  l.a-t  .■    •         * 
•ta:;t'.  a*  \\  •    1  kI  -ui  h  ai  tii^ii-  w  In  ri  :ii  •iaiua::*-'*  *^^'  '"•■•  "^••»«  •!.  a*  ••!  tli'—-  v.  :     •     r. 
oiil\   I"  --■-*:. .11  i«  ii.i'l  •»!   till*  l.if.ij- ;   Inr  |H-ra'l\fii' un'.  *;iirli  tl.i*  law.  tfn    *•     -...: 
tiia\   ii<-t  I"    ••laliilitx  lit -.iii'-rv  Tj.i   •!•  riian-ianl  lii*  luii  tl,ini.i:^t  <■    n        Ar.  i  '.•■rr 

•  •  to 

fim'  Il  'W  .  Ill  all  ai  ii"ii  •■{  w.-i-tt  It*!  II.  tit  ni"\ir  tlii-  |t«.i<  •*  Ma«1itl  .us  A.^i* 
daina.-t  ».  a  writ  nl  .»''^.;.;'  u.il  in*,  a*  uill  U  (nn*  u*<  atli  r  ju<l^ni«  r.!  }'  r 
till'  |il.4.iit  !)  •  .iiiii'ii  iiii.'.ir  •i.i!:..k.f«  <•  ti'P  liM'H*  wa-ti'  tli.in  l*  iN.iiiaiiiri  ::.  r  • 
ori;;  n.il  I  ".i|I.iiii(  ,  iii.M.tr  ;-»  I.*  at  MmtIx  !»t  a--*!;;!!  *»r  i;i\»*  in  ••Vi»l«ii«t  an\ 
W:i«lt  liia-j'-  ;i!1i  r  il.»  ■..:••  i».l  .'l  tin-  w  Ti!  It  !••  t  lii-n  T'tn*  n  .i*«»liaJ'ii'  ll  .» ■  'r 
•httitl'i  l..i\  i  tl.i-  W  r.t  ••!  y  ■  '  .,f-t  jiixTn'i-,  •.:|ii  •■  hr  i^  iii  lii^*  pn  <m  lit  •Ull  •!•  I  -m«l 
ofllliX    liii' iiiT  r*  ;'•'   /f  f  It. I  will   nt  *  <•'# -yi /..#  ;i/.  tnrl'I'Mlli;;  i«a*lc*.  In*  ft  r««  tr^ 

ami  •!>  ii\  •  Il   i  tit  t  III    !•  ii.ifi'   I    fi  I -I  'I.  a-  It  iiia\   I'*-,  ah'l  Lf  att«-rw^pl«  pn**  i-«  •.•  *. 
t-i.f-  1      '    ■".Ml  t   w. »*?.-.  .ii.  ..I  *  .  .-.  Ill  \\   Im-  I  .iriit'l  nil  ii|«<n  till"  *|nuiiiiali«iii  •.!  •;..§ 
■*'  '      wi.:.   w  In  n  ill  » '..    ..i.I\  ]i!<.t<ttl.t    ti  1..111I  I  .»ii  I-I-.  »i  ■« /••  if  »ii^f^"fc  .    »*'rf 
pr*jKt*'  '     •■•■1.    aii'i.  ;I    i.|»  I.    \<i  l.i  r    :t    1  1-    toiit.*!    ll.at    lii*   ili'l.   titt*   |ilBliiliff    !:*ai 
riM-ii\  i-r  I  it<«t«  .iii'l  •i.iiii.i^'- *>.    ,     orM.'    )'arr\   iiia\  |trni  « I  •!  tit  |iUii(*>lt  till*  iK  !i  i.lAE-t 

fnr  1 1 lift  iii|»l  .    I'T  It.    al'i  r  ll  •    w  1 1*    ii.ti  i  !•  •!   aint   ili'lll  t-n-'l  if  \\iv  ti  l.a'  !  •■f 

hi*   *i-r\:i!i!-.  tii.y  pr-iii-i  t n.i     •    w;!-ti'.  tl.i-   miirt    will    im|in*<»ri    tL<  r..    ^f 

till*   in'iSii.ji!  ft    ll.'-   wr:'  |i«i'    i-T    -n.  it'  it    !•••   i|-.n«li-i|    to   tlir   •lur*   ••  » 

tin  li  !t  r-  ,1. mill  i  I.'  i;|  ■  ■-  1  p.  •  •  j  ••  ■  I  II*  till-  '«'''</<•  FiirtiP  alM4»lutt I V.  t*%t  li  ( 1 
nii*-r  .•  ill    ;      -■  •  ■■         .•'.•".;    n-  if  ntLt-r  wa\ 

I'm  -    ;.  -  r  '.i«.  |iri  •. .  i,"  ■  ..    --»  ..*  ■  ■  1.  m*  'i  .  iw  .  tI  •■  •    ■•irl*  nl'  i*i|ii:*\  .  »  |-  -   * 

••xl.  !■  •.  I  '.in  rt  ;n.  •  ■•...]..  •  :  ■  '  -'■  ai  -i  :•  -M  ;-  !i"ii.  w  :tl  i;nint  an  ii.^  .:  '  • 
•n  i'liti  r  t"  ••i.i\   w;i»i.    1:1  '  .  !t  •    :•  :•  1   i.n.t  -t.ili  li.i\*-  |ut  :n  Iii*  ansmtr.  a:  .  :l< 

•  •  ..  I  .«•     »i  -  »   N   ft  '•■.  «i 

•  .       •■  •      ■-:  '! 

•  ■    I     -    !        :  ■    •  I  ' »    • » ! 

•  I  -,    .'       ■  r     \*  ,  t     i  •• 

\»     .    .im!    ..-'  f    11^     \» 

•  M 
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court  shall  thereupon  make  further  order.    Which  is  now  become  the  mo8t  u»ual 
way  of  preventing  waste.* 

2.  A  writ  of  waste*  is  also  an  action,  partly  founded  upon  the  common  law, 
and  partly  upon  the  statute  of  Glocester;(r)  and  may  be  brought  by  him  who 
hath  the  immediate  estate  of  inheritance  in  reversion  or  remainder,  against  the 
tenant  for  life,  tenant  in  dower,  tenant  by  curtesy,  or  tenant  fur  years.  This 
action  is  also  maintainable  in  pursuance  of  8tatute(.s)  Westm.  2,  by  one  tenant 
in  common  of  the  inheritance  against  another,  who  makes  waste  in  the  estate 
holden  in  common.  The  equity  of  which  statute  extends  to  joint-tenants,  but 
not  to  coparceners;  because  by  the  old  law  coparceners  might  make  partition, 
whenever  either  of  them  thought  proper,  and  thereby  prevent  future  waste,  but 
tenants  in  common  and  joint-tenants  could  not;  and  therefore  the  statute  gave 
them  this  remedy,  compelling  the  defendant  either  to  make  partition,  and  take 
the  place  wasted  to  his  own  share,  or  to  give  security  not  to  commit  any  further 
wa»te.(?)  But  these  tenants  in  common  and  joint-tonants  are  *not  liable  r*.29Q 
to  the  penalties  of  the  statute  of  Glocester,  which  extends  only  to  such  »■ 
aa  have  life-estates,  and  do  waste  to  the  prejudice  of  the  inheritance.  The  waste, 
however,  must  be  something  considerable ;  for  if  it  amount  only  to  twelve  pence, 
or  Borae  such  petty  sum,  the  plaintiff  shall  not  recover  in  an  action  of  waste; 
nam  de  minimis  non  curat  /ex.(u)* 

This  action  of  waste  is  a  mixed  action;  partly  real,  so  far  as  it  recovers  land; 
and  partly  personal,  so  far  as  it  recovers  damages.  For  it  is  brought  for  both 
those  pui-poses;  and,  if  the  waste  be  proved,  the  plaintiff  shall  recover  the  thing 
or  place  wasted,  and  also  treble  damages  by  the  statute  of  Glocester.  The  writ 
of  wa.ste  calls  upon  the  tenant  to  appear  and  show  cause  why  he  hath  committed 
waste  and  destruction  in  the  place  named,  ad  exJueredationem,  to  the  disinhenson, 
of  the  plain  tiff.  (1^7)  And  if  the  defendant  makes  default,  or  does  not  appear  at 
the  da}'  assigned  him,  then  the  sheriff  is  to  take  with  him  a  jury  of  twelve 
men,  and  go  in  person  to  the  place  alleged  to  be  wasted,  and  there  inquire  of 
the  waste  done,  and  the  damages;  and  make  a  return  or  report  of  the  same  to 

C)  6  Edw.  I.  c  6.  («)  Finch,  L.  ». 

(•)  13  Edw.  I.  c.  rL  (»)  P.  N.  B.  65. 

((>  2  lust  403,  401. 

•  And  is  now  the  only  one,  the  writ  of  estrepemerU  having  been  abolished.  3  &  4  W.  IV. 
c  27,  8.  36. — Stewart. 

*  The  action  or  writ  of  waste  is  now  very  seldom  brought,  and  has  given  way  to  a  much 
more  expeditious  and  easy  remedy,  by  an  action  on  the  case  in  the  nature  of  waste.  The 
plaintiff  derives  the  same  benefit  n'om  it  as  from  an  action  of  waste  in  the  tenuit,  where 
the  term  is  expired  and  he  has  got  possession  of  his  estate,  and  consequently  can  only 
recover  damages  for  the  wast^;  and  though  the  plaintiff  cannot  in  an  action  on  the  caae 
recover  the  place  wasted,  where  the  tenant  is  still  in  possession,  as  he  may  do  in  an 
action  of  waste  in  the  tenets  yet  thb  latter  action  was  found  by  experience  to  be  so  imper- 
fect and  defective  a  mode  of  recovering  seisin  of  the  place  wasted  that  the  plaintiff 
obtained  little  or  no  advantage  from  it ;  and  therefore,  where  the  demise  was  hy  deed, 
care  was  taken  to  give  the  lessor  power  of  re-entry  in  case  the  lessee  committed  any 
waste  or  destruction;  and  an  action  on  the  case  was  then  found  to  be  much  better 
adapted  for  the  recovery  of  mere  damages  than  an  action  of  waste  in  the  tenuit.  It  has 
lUso  this  further  advantage  over  an  action  of  waste,  that  it  may  be  brought  hy  him  in 
the  reversion  or  remainder  for  life  or  years^  as  well  as  in  fee  or  in  tail ;  and  the  plaintiff 
is  entitlecl  to  costs  in  this  action,  which  he  cannot  have  in  an  action  of  waste.  However, 
thii*  action  on  the  case  prevailed  at  first  with  some  difficulty.    3  Lev.  130.    4  Burr.  2141. 

But  now  it  is  become  the  usual  action  as  well  for  permissive  as  volun"tary  waste. 
Some  recent  decisions  have  made  it  doubtful  whether  an  action  on  the  case  for  permis- 
sive waste  can  be  maintained  against  any  tenant  for  yeiirs.  See  I  New  Rep.  200.  4 
Taunt.  704.  7  Taunt.  302.  1  Moore,  100,  8.  C.  See  also  1  Saund.  323.  a.,  n.  (i.)  Where 
the  lessee  even  covenants  not  to  do  waste,  the  lessor  has  his  election  to  hring  cither  an 
action  on  the  case,  or  of  covenant  against  the  lessee,  for  waste  done  by  him  during  the 
term.  2  Black.  Rep.  1111.  See,  further,  2  Saund.  252,  and  1  Chitty  on  PI.  4th  ed.  132, 
133.^]Jhittt. 

•See  2  Bos.  k  Pul.  86.  But  the  doctrine  that  the  smallness  of  the  damages  given  by 
the  jury  shall  defeat  the  action  does  not  extend  to  other  actions.  See  1  Dowl.  Rep.  209. 
2  I^t,  154.— Chitty. 
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till'  roiirt,  ii|H>ri  wlili-h  rrport  tlit*  jii>l:;rtif'nt  i«*  r<Min«!i*tl  r  Fur  th<«  law  h  '.!  '  -  t 
»iii!|«  r  — >  ill  ;.\  V  :i  vii'l^ii..  I.; .  :ii*  tin-  t"rtt'ittiri>  :iii<l  1r«-t-.«  •laiii»;;i-«.  1"  )■*  |  ■'*  — •! 
ii)>'ii  .1  iinTi-  'liLiuii.  u  :li>tiit  full  .'i-^iiraiM-f  \\\\\\  tin-  t.fl  i<*  ;ii  i 'inl^r.^'  h*  *  • 
pilat' -i    III    tin    unl        lint    It    till-   <i*  li  inLiiit    :i|i)M-:ir«   !••   t Itf  %«  nt.  :iii>l        '  *  :• 

iiiit!i  To  jii<l;;iiM  III  t't  ;^'i  :ij.iiii'*t  liitii  l>\  <lf*t:iult.  "r  ii)«>!i  :i  r<-/if/  i/i.  >',  b%  :  .  ;.  \m 
lii:ik>  «  iii»  ;iii«\\«r.  I'lir-  :it  im>  |'li-:i.  ill  ilffi  rue.  t).i<«  aiii->iiiit-i  t<>  A  «•<?.:•  -<•  '  ! 
lln'  u:i-if.  Kirn  I.  Ii.i\  iri^  ••hi  •■  a|*)>i-:iri'<l.  Ill*  raiiiH*!  li'»\%  pri-Ti-ful  IJlMir.iJ.' •  ■!!•«• 
rli.iri;^-  Ni»«,  lii«  r»  :••:•  .  Tin-  ^ii.  r.M  •«l»:ill  ii.»t  j  i  !•»  tin  |i!:n  ♦■  |«*  iii>|;t  p  ■  :  •  ..f 
r.ii-t  -A  lii't  Iht  :ili\  \%.i*>(i'  ii.i«.  iir  \u\^  Ipit.  I>i-i-ii  i  ••iiitii:ilt--i ;  V^T  tii:«  .•  .i.r*  a  :\ 
n'*i'i-rl.iiiii-<i  l*\  till'  «  ■•  i.t  •  ••nil— «(•»!»  ••!  llii*  •{•-{•■hil.iiil  ,  I'lit  li«'  ^liall  ■•:  .  •  a«  .n 
■  ■»>«ii  I      •I'l.iii.!'*  ii|>*Mi  .i{  l.«  i- :ii  ;:>t|j>,  iii:ik«' iii*pi:r\  ••!  iKr  y -f/i'Mfn  «•!  "il:!!  ..i  j*  •     \ 

*  Till' iliti  {■•l.iiif  '-ii  I  III-  M  i.il.  in:i\  :riv«*  III  «".  :•!•  lit  t- aii\  tluiij  !:..i'  ;r-  ..* 
IIht*-  w  a*  !>••  \\:i-li  •  "uui*  !'•  ■!.  a-  tlial  tin-  •h'tnii  !i"ri  ii.i|ijii*iii-'i  l'\  i  /i  ".  t  :  «•. 
triii}M-r,  till*  kiii:^'-  i-itrtn  ••-,  nr  ••!  ln-r  iiii'VitaiMi*  a>  •  i>l>  til  .'  *  lint  it  :'•  i.  ;• - 
li'hi  •*  lit  ^a\  lli.il  a  xtr.iri^''  r  -l;  1  tin*  \%a'*ti*,  f<ir  a:4.i::i'«t  liiin  (Im' |tljiiit  r!  \^.\'.u  r.n 
r«'iiii-i|\  ,  lli<Mi:;ii  tin-  lii-li  \,  I. ml  t*<  iitlitlnl  (••  -m*  «ui  It  -tiaii^iT  iti  an  a*  I.  'i.  "f 
lPi'«»|»a*.««  It  ' '  if.*"!*!!*,  aii'l  -!..iil  rn  I'Vi  r  till"  «laina;j»'^  l»r  li.i*<  «ulli-r«-<l  iii  •  ••:<•' •j\..  ;..  <■ 
of  v-tii  ti  iiiilau  fill  ai  I    ■' 

Wlirii  till'  ^^aoif  aii-1  ■lainairi**  an-  tliii?*  n^i-i  rtaiiM''!.  liiluT  I'V  n-fili  •^■•.••fi.  \'  r 
diit.  <>r  iiHjiiirv  ••!  tli'  -ii'-rrf.  ju-l^'iinfil  i-i  ;.mviii  in  |iiir<*iian4  f  i»|*  tin-  •'.b!i;r<  •/ 
<i|iH  i-»I*r.  r    .'».  thai    flu-  |':.i;iii:tl   -liail  n*i«»Vi  r  tin*   |tiat«'  waott-*!,'   r»r  »i.-'K    ^  •• 

ha*  iiiifiii"iiati*l\  a  \\  r*  ••!    ri.  |ipimi|(m1  tin' |iart-«  ii!ari-'«!aii-  U>  ftiili  «u^'-.«!;L^. 
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CHAPTER  XV. 
OF  SUBTRACTION. 

♦Subtraction,  which  is  the  fifth  species  of  injuries  affecting  a  man's  r*ooo 
real  property,  happens  when  any  person  who  owes  any  suit,  duty,  custom,  ^ 
or  service  to  another  withdraws  or  neglects  to  perform  it.  It  differs  from  a 
disseisin,  in  that  this  is  committed  without  any  denial  of  the  right,  consisting 
merely  of  non-performance  j  that  strikes  at  the  very  title  of  the  party  injured, 
and  amounts  to  an  ouster  or  actual  dispossession.  Subtraction,  however,  being 
clearly  an  injury,  is  remediable  by  due  course  of  law;  but  the  remedy  differs 
according  to  the  nature  of  the  services,  whether  they  be  due  by  virtue  of  any 
tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent  are  duties  and  services  usually  issuing  and 
arising  ratione  tenurce,  being  the  conditions  upon  which  the  antient  lords 
granted  out  their  lands  to  their  feudatories,  whereby  it  was  stipulated  that  they 
and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to  their  lord,  which 
was  the  feodal  bond,  or  commune  vinculum,  between  lord  and  tenant ;  that  they 
should  do  suit  or  duly  attend  and  follow  the  lord's  courts,  and  there  from  time 
to  time  give  their  assistance,  by  serving  on  juries,  either  to  decide  the  property 
of  their  neighbours  in  the  court-baron  or  correct  their  misdemeanours  in  the 
court-leet ;  and,  lastly,  that  they  should  yield  to  the  lord  certain  annual  stated 
returns,  in  military  attendance,  in  provisions,  in  arms,  in  matters  of  ornament 
or  pleasure,  in  rustic  employments  or  *pra5dial  labours,  or  (which  is  ri^ooi 
instar  omnium)  in  money,  which  will  provide  all  the  rest;  all  which  are  *• 
comprised  under  the  one  general  name  of  reMtuSy  return,  or  rent.  And  the 
subtraction  or  non-observance  of  any  of  these  conditions,  by  neglecting  to  swear 
fealty,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved,  is  an  iniunr 
to  the  freehold  of  the  lord,  by  diminishing  and  depreciating  the  value  oi  his 
seignory. 

The  general  remedy  for  all  these  is  by  distress;  and  it  is  the  only  remedy  at 
the  common  law  for  the  two  fii*8t  of  them.  The  nature  of  distresses,  their 
incidents  and  consequences,  we  have  before  more  than  once  explained  :(a)  it 
may  here  suffice  to  remember  that  they  are  a  taking  of  beasts  or  other  per- 
sonal property  by  way  of  pledge  to  enforce  the  performance  of  something  due 
from  the  party  distrained  upon.  And,  for  the  most  part,  it  is  provided  that 
distresses  be  reasonable  and  moderate;  but  in  the  case  of  distress  for  fealty  or 
suit  of  court,  no  distress  can  be  unreasonable,  immoderate,  or  too  large  :(6)  for 
this  is  the  only  remedy  to  which  the  party  aggi'ieved  is  entitled,  and  therefore 
it  ought  to  be  such  as  is  sufficiently  compulsory ;  and,  be  it  of  what  value  it 
will,  there  is  no  harm  done,  especially  as  it  cannot  be  sold  or  made  away  with, 
but  must  be  restored  immediately  on  satisfaction  made.  A  distress  of  this 
nature,  that  has  no  bounds  with  regard  to  its  quantity  and  may  be  repeated 
from  time  to  time  until  the  stubbornness  of  the  party  is  conquered,  is  called  a 
di6iress  infinite ;  which  is  also  used  for  some  other  purposes,  as  in  summoning 
jurors,  and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  By  action  of  debt, 
for  the  breach  of  this  express  contract,  of  which  enough  has  been  formerly 
sjiid.  This  is  the  most  usual  remedy  when  recourse  is  had  to  any  action  at  all 
for  the  recovery  of  pecuniary  rents,  to  which  species  of  render  almost  all  free 
services  are  now  reduced  since  the  al3olition  of  tlie  military  tenures.  But  for  a 
freeliold  rent,  reserved  on  *a  lease  for  life,  &c.,  no  action  of  debt  lay  by  rn^oQo 
the  common  law  during  the  continuance  of  the  freehold  out  of  which  L  '^  "* 
it  issued  j(c)  for  the  law  would  not  suffer  a  real  injury  to  be  remedied  by  an 
action  that  was  merely  personal.  However,  by  the  statutes  8  Anne,  c.  14,  and 
5  Geo.  III.  c.  17,  actions  of  debt  may  now  be  brought  at  any  time  to  recover 

(«)  8m  |M(m  6, 148.  (»)  Finch,  L.  28ft.  (•)  1  RoU.  Abr.  606. 
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|iri'rii*.  -  \.  .i\  ■  •  ilii*  N:ini4'  uii>  iijrivatfil  «»r  iiii  •■  <  iij-.t-l.  *••  tlial  ii"  •  .t^.  M 
i|l«tii--  I  art  ?•  i  al  .  t\\«t  jii-*;-!--  ••?  iIm-  pi  ai  •■  al!i  r  Ii«»tUr  Bl1i\i  t  i  :  !*■• 
|»n  :..  -■  -  !  r  '  ,:i.ii  iia\  "•  witii'nil  i  iT«  •  I  iMaVL:;\i*  !?»••  lan>ii'-nl  j-"i«-«-  • 
III*!.  .  1.  .t  I  :  .  !.■  1  r-iiili  tl.i.  1.  .».'  «l:all  !••■  xi'i-l  .'»  Thrn*  i»  ■!*••  a'  V'* 
vrr\  .'!■-•..!  liVi-lv.  wl.ufi  taki-  pl.ii  ••  uli'-ri  tKi-  liMiaril  u|Niti  a  mr:  f 
•••Mr*-  It  r-  •  •  "T  I  It  a  ri  p.-A  ri  -ii^nw  ii*  nr  "i;-'  la^iii*  lii*  t<-iiiin*.  w  h«  r>  .  ! "  • 
luni  ,..-.  •  -  ^ .  r  ;  ■  t  .  Ill  w  :.;■  I|  •  .i-i-  il.r  Jiii  1  may  li.ivi-  a  wnl  i»l"  n*;.''  r»* 
•/i-.  •  •  .;-  .•  •!.  J  I'll  ill*  ii' '  ai  i'l  liir.n-;  aii>l  ^hall  ii|Min  |»n»i»l  "t  S'« 
S*:-i<i     r         \>r    I  .!•  1«    t!i     l..r  •!    :!-•  *t   *•<•  In li'li  ii.  n^  a  |  iiiii*liliirtit   !•!   iKr  !•  '  »rl 

I  If   -  •  -  :  1   ••    '1  -I  !.»■..•  r  I  !  :-  |i!i I    nialiatiliij  Jil^liri*.  wht  r*  *  \    !"' 

!i  :...:.'    w'    •    1      I'.tx  •■..--   I  I    ;i:..i-i    l.i-   l-n 'i  ;-  l.iin**  Il  «1«  priTfU  uf  li.«  « <-:«;/ 


•  ►   •    I 


•  I   N  r    •»•    :  Il 

•  •  •  .  f  •  ' 

•  '•  .  I    .' ».  iTi 


»  A  .  J  ■■       .    :  «. 

ri  III  .-    ri  .1   r  •  .Il    .ai  i 


■  .  i       «.    :  \V    I  \- 


-   ■  t 


•»:i  •  %BT. 
'  I'lwt.r  t:[>Nich  only  balf 


A  «  r^  •  • 


i^!t  i»  *  : ...  .1  "I  I'  •  II'. :  ■.   ■-   r»  >«  M«-U    -LaiffTT. 
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as  it  evidently  proceeds  upon  feodal  principles,  *so  it  is  expressly  to     r><>o4 
bo  met  with  in  the  feodal  constitutions  :(m)    "  vasalluSj  qui  abnegavit    *■  ^ 
feudum  ejusve  conditionemj  exspoliabitur" 

And,  as  on  the  one  hand  the  antient  law  provided  these  several  remedies  to 
obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on  the  other 
hand  it  was  equally  careful  to  redress  the  oppression  of  the  lord ;  by  furnishing, 
1.  The  writ  of  ne  injuste  vexes  ;{n)  which  is  an  antient  writ  founded  on  that 
chapter(o)  of  magna  carta,*  which  prohibits  distresses  for  greater  services  than 
are  really  due  to  the  lord;  being  itself  of  the  prohibitory  kind,  and  yet  in  the 
nature  of  a  writ  of  right.(p)*  It  lies,  where  the  tenant  in  fee-simple  and  his 
ancestors  have  held  of  the  lord  by  certain  services,  and  the  lord  hath  obtained 
seisin  of  more  or  greater  services,  by  the  inadvertent  payment  or  performance 
of  them  by  the  tenant  himself  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  possessory  right,  because  of  the  seisin  given  by  his  own  hands ;  but  is 
dnvcn  to  this  writ,  to  devest  the  lord's  possession,  and  establish  the  mere  right 
of  property,  by  ascertaining  the  services,  and  reducing  them  to  their  proper 
standard.  But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid  such 
seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors,  by  plea  to  an 
avowry  in  replevin/^)  2.  The  writ  of  mesne,  de  medio;  which  is  also  in  the 
nature  of  a  writ  of  nght,(r)  and  lies,  when  upon  a  subinfeudation  the  mesne,  or 
middle  lord,(5)  suffers  his  under-tenant,  or  tenant  paravail,  to  be  distrained  upon 
by  the  lord  paramount,  for  the  rent  due  to  him  from  the  mesne  lord.(0  And  in 
such  case  the  tenant  shall  have  judgment  to  be  acquitted  (or  indemnified)  by  the 
mesne  lord ;  and  if  he  makes  default  therein,  or  does  not  appear  originall}"^  to 
the  tenant's  writ,  he  shall  be  forejudged  of  his  mesnalty,  and  the  tenant  shall 
hold  immediately  of  the  lord  )>aramount  himself.(ii)^ 

♦II.  Thus  far  of  the  remedies  for  Subtraction  of  rents  or  other  ser-  t^qor 
vices  due  by  tenure.  There  are  also  other  services  due  by  antient  custom  •■ 
and  prescription  only.  Such  is  that  of  doing  suit  to  another^s  mill :  where  the 
persons,  resident  in  a  particular  place,  by  usage  time  out  of  mind  have  been 
accustomed  to  grind  their  com  at  a  certain  miU ;  and  afterwards  any  of  them 
go  to  another  mill,  and  withdraw  their  suit  (their  secta^  a  sequendo)  from  the 
autient  mill.  This  is  not  only  a  damage,  but  an  injury,  to  the  owner ;  because 
this  prescription  might  have  a  very  reasonable  foundation;  viz.,  upon  the  erec- 
tion of  such  mill  by  the  ancestors  of  the  owner  for  the  convenience  of  the 
iuhabitants,  on  condition  that,  when  erected,  they  should  all  grind  their  com 
there  only.  And  for  this  injury  the  owner  shall  have  a  writ  de  secta  ad  vwlen- 
dinum,{w)  commanding  the  defendant  to  do  his  suit  at  that  mill,  quam  ad  illud 
jacere  debet,  et  solet,  or  show  good  cause  to  the  contrary :  in  which  action  the 

(•>)FeQd.^2,(.26.  H  Booths  ISe. 

(•)  F.  N.  a.  10.  (•)  See  book  IL  ch.  6,  pages  60,  00. 

(•)  C.  10.  («)  K.  N.  B.  135. 

{p }  Booth,  12A.  (•)  2  Inat.  874. 

(«)  V.  N.  B.  11.    2  liuH.  21.  (»)  F.  N.  B.  123. 

■  ■  ^»»~— ™^ 

'  Lord  Coke  (2  Inst.  p.  21)  expressly  denies  this,  and  cites  the  writ  from  Glanville,  and 
tays  it  is  mentioned  in  the  Mirror. — Goleridob. 

/At  common  law  an  action  on  the  case  may  be  supported  by  a  tenant,  or  third  person* 
against  a  landlord  for  distraining  for  more  rent  than  is  due ;  and  that  is  now  the  usual 
remedy.    2  Chitty  on  PI.  4th  ed.  719. — Chitty. 

*  But  these  several  writs  have  long  been  obsolete  and  are  now  abolished.  3  &  4  W.  IV. 
c.  27,  8.  36. — Stewart. 

The  remedy  of  the  tenant  in  either  of  the  cases  above  stated  is  now  by  an  ordinary 
personal  action.  Where,  as  in  the  first  case  stated,  the  tenant  has  ovei*paid  the  landlord 
m  ignorance  of  the  facts,  the  money  so  overpaid  is  cx)nsidcred  by  the  law  to  be  money 
received  for  the  use  of  the  tenant,  and  the  tenant  may  accordingly,  provided  there  have 
been  no  laches  on  bis  part,  recover  it  in  an  action.  Marriott  vs.  Hampton,  2  Smith's 
Lead.  Cases,  4th  ed.  p.  325,  notes.  In  the  second  case  stated, — that  of  an  under-tenant 
paying  the  landlord  in  default  of  the  mesne  tenant's  doing  so, — the  payment  by  the 
under-tenant  is  considered  a  payment  pro  tanto  of  the  rent  due  to  his  immediate  landlord, 
the  mesne  tenant,  and  may  either  be  deducted  fi*om  the  rent  accruing  due  to  the  mesne 
landlord,  (Carter  v*.  Carter,  5  Bingh.  406,)  or  sued  for  in  an  action  as  money  paid  to  his 
use.    Exall  vf.  Partridge,  8  T.  R.  308.    Bandy  v«.  Cartwright,  8  Eze.  913.— Kirr. 
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vnlifiitv  fif  till*  |in-*i«*ri)if it'll  may  !•••  trirtl.  anti  if  it  In*  fmiti'l  fur  thr  ■•wn«*r.  K^ 
ii|i;ill  rii'iiwr  iLiiiwi;;!'*  a;;aiif>t  Km*  ilcfrthliiiit  r  III  liki*  iiiaiiiirr.  Aii'l  l**r  i.^» 
n*aM«>ii«.  ttir  n-::i'*t«-r  v  ^'il  iiitiirni  ii<i,  tliiil  a  man  iiiiiy  lia%'i*  a  writ  ••!  w  -'.i  j^ 
/iimtfNi.  Jirt*/!  if'/  f'*rr-iif,ft  III  'tmM««f  ri/iri  huju^m^i*  ;  Ut  Ktiil  «lu««  to  Li«  '%irii«v«. 
Iiifi  |iiikili«'  ovi'h  i*r  iiHki--li«>ii*N' ;  iir  tn  lii»  ("rntif.  \np  kiln,  or  niait-li<iu«r  ,  «l»m  * 
|M*nMtii'i«  aii(-t'*ti»r«  liavi*  iTi't-l«-l  u  roiivt'iiii'iH'i*  t»t  tidt  Mtrt  torllit  liriiffil  ••!  if.r 
li«*i^h)M»iirliiMMl.  ii|NMi  all  n:^ri'i'iiii*iit  iimivtHl  liy  itiinirriiiiriiil  fiiMnni  tKat  all  xt.* 
itihaluiiitiifi  f«ii<*iilil  ii«i*  uimI  n'*»«iri  X**  it  h)i«*ii  <ti'4'I*'«1  Hut  lH*<»iiic-«  tlic*^  •i^^vu*. 
r«'fiu**litfi  tor  •iiihtnit  li*iii«.  tof'itiii|M'l  ih«*  ft|N'<-ili(-  |wTfMmimi«'o  «it  thr  *«tm««*  l\i* 
by  (Mi«ti»tii,  an  ai-ti<»ii  on  f/f  'iK'  hiII  al**«i  Ju*  |<>r  all  ••!  ihciii,  tt>  rr|«air  XLr  |«rtT 
InjuH'tl  ill  dania^i-*.*     Aifi  llm**  niiii-li  tor  tlir  injury  of  hulilrat-ijon. 


<  IIAITKHXVI. 
t»K  IHSTI'UHANO: 

^^STI         ^Tiir.  fkixih  an>l  la*»t  c^ihs  tm  of  n*al  injuries  i«  that  of  «fi.^«i^t 

''  wliirh  i**  u*«uall\  n  uroii;;  iliitii*  to  fM»m«*  inf-or|ai*n*al  lif*iv<litaiiiriit.  br 
bimlfrini;  or  4ii^<|iiii-iiii;;  tliroHiifm  in  tlirir  nvHlar  anil  lawful  rnjt»yiiiriil  of 
it. (ft)  I  nhail  ruiiM'li-r  tivi*  tiort**  iif  thin  injury:  vir.  .  I.  Ih»tari«iM'r  i»l  /r<ia. 
cAiM*ji.  2.  l^nturlmiiiv  III  f*<iMffi'.ii  :i  l>ii*iurlianf«*of  ir.ty«  4.  I>iiiturliai>rr  •( 
fraurr-.     6.  Hiviturhiiiii  i*  i>l  jmitf'tHitf^. 

I.  nif«turliuiii  r  f»t  /r.ifiiV.iM.%  ha]i|M*n«t  wlirn  a  man  lian  tlir  fninrhi«^  'if  bi»ki> 
in^  a  foiirt-(«-«*t.  •*%  kt'i|iin:;  a  fair  iir  markrt.  of  !n*r.wam*n.  of  taking  tni; 
of  fM'ixint;  wiut«  or  r'*lni\H.  or  in  uliort  >  any  othrr  fk|M^r«  of  tVanrhiv 
whaliMN'wr.  aii<l  lie  i«  «ii<«turl'r*|  or  in<'«>nifniN|«M|  in  tkt*  lawful  rzfn  i«r  ih^r^A. 
A*  if  anotht-r.  I>y  liiitn"**.  tiifnurr-i.  or  |N>i>un*MonM,  |tn*vaiU  a|ion  the  *ui|i»r*  n«*c 
lo  ap|N*ar  at  iny  «*ourl  ;  or  oh-irufti*  th«*  p:i*i<gii;««  to  my  tair  or  raarkrt ;  >»r  kant* 
tn  niv  !n'«*-«arri'ii ;  «ir  n'lifM*-  !••  nav  nn*  iIm*  an*ii4|oiii«i|  |«»I1 ;  or  hin<l»-f«  ok 
fmm  M*ixin:;  thr  wait  *»t  r^trav.  «'lii*r«"liv  it  «*Maiio<«  %n  i**  rarric^l  nat  of  mv  ItKrrti 
an  cvi'ry  raM*  of  tliin  kiiiil.  uJl  uliirh  it  i^  itii|Mi*»^l*li*  lii*n*  t«i  rv<*il«  or  •SiC^Mt- 
thrn*  i«  an  injury  iltttn*  !•»  tlir  I«*:;al  «iwnor;  liii*  pn»|M-rtv  \%  claniaitit^  :  a»i|  Xht 
|in»titit  ari-'in;:  tp>iii  -m  h  hi**  tram  hi "n*  arr  iiiniini<ilit^l.  To  renu^ly  which,  aa  lh« 
,.,...  y  law  hu-  i;ivrn  ipi  oth«  r  unt.  hi*  in  *thi'n*fori*  vntitlcil  to  Mir  fi*r  <lamaxv« 
^  hy  a  ^|M^-uiI  a«  ti-ai  -m  thr  tuif*- ;  or.  in  vamf  of  t«ill,  may  take  atli*tff^PM  r 
he  til«'aM4'«i .  i»  I 

II    Thf  <li«riirl*iin<  v  i<f  ^'4mjn<'Ji  (ttrnt^**  noxt  to  he  r«inMi|«>n*«l:  whmp  ar\  art  • 
doiH'.  hv  uhii  h  ih«*  ritfht  ofanotiii-r  tfi  lii*i  roniiiitin  in  irifi*inni«Mit^|  i»r«JiRi :ri- •!««•! 
ThiM  nia\   ha)>{Mii.  in   th*-  fir^t  |ilii<  i*.  uh^'ri*  oru*  whi>  liath  no  ri^ht  of  ,*  nr.   * 
|iu|j«  hi*  raltlt'  i!it<i  tin*  Liiil  .  an^l  ihrnhy  t^t\m  the*  latth*  of  iIm*  om.nfi  « r«  -  ' 
tlH*ir  n'^|NTiii«'  tilian-i  ot  tin*  |iaMiiirf      Or  if  on«*,  who  hath  a  ritfht  of  r**mn.  ■ 
|iUtf»  in  tatth*  hIih  h  an*  ii"i  i  ••iniii'>tialik*.  a"  ho^  aiii|  ir*4itji;  whit-h  am  •■.!  ■•  * 
ihr  Kamo  iiirniixi'iiiriH-t*       Hut  tin*  lonl  of  thr  i«nil  niav  •  hv  rit^tom  c^r  ir^^  " 
tii»n.  l»iit  nrtt  with*  lit    yn^  a  •«tniiii:i-r*-  i-attlr  into  thr  <-onini<vii ;. •-    aTi<i  a'--,   m 
a  liki'  |in"*rnii(i<>ii  t<ir  •  iMiiiiinti  ajt|<uriinant,f'attli'  that  an*  nt»t  commi'uat  -   r  j . 
Ik*  |iut  into  ihi<  «*iiiiii!t"n     '      Tl.«-  h*rA  al^^i  of  the  m*i\  niav  ju«tifv  nioki* .:  ^^ 
row*i  thrn-iij.  lUnl   ('IiIIjii^'  mi   rahUtii.  m\  ju^  thfV  (|«i  iH»t  %nvrcm»p  tu  «••  ijrj^   % 
nuinU'r  tin  i4ft^ii\  in  «lr»ir>*\  tin-  loianiou  ,r-       liut  in  t^fneral  in  cmt^  thr  t«4«s« 
<pf  a  Mran^'T.  If  iIm- iiiii«4iiii»4iaUi*  i  attk*  o|  ari»miuiHirr.  )*o  ii»und  apiHi  t6<-  ^-^i 

•  *\.   %Mi   m\  "    \  l:  41    \*r   lA 

•  *•*    "...  •*    t  ..    IjH    l.'i 

-  f  »k  I    *•:  ,•  « r^  ».ii»  v:^    i>^J«.li^    law  i^ 

•  •  »    I  '.•i    ■  • 

*'rhi«  I*  iii>»  tl'«*  ••ni\  !■•  tbm  :ti  ••••-  i'tr  rn>Ml  ff  thi-  iniiiri<*«  •|i*riflMl  m  tk»i  rK«f««r 

Chf*  ail'    '-ill  .«)-|>r<ii'r.aii-  h  ;  i!«  ii  i\  .uj  )  •-•  ••iih'  «••  f  •l-*.i|«*|««  thai  f^w  »p«vial  pleMiWff«L  if  •■« 

Woiil'l  k •!••«%  i«».«  !••  jifiM  t-T'l  kit  thi  tu      >•  f.  turtht-r.  •  Sauml.  111. 

J  to.* 
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the  lord  or  any  of  the  commoDers  may  distrain  them  damage-feasant :(/)  or  the 
commoner  may  brine  an  action  on  the  case  to  recover  damages,  provided  the 
injury  done  be  any  thing  considerable :  so  that  he  may  lay  his  action  with  Skper 
quod,  or  allege  that  thereby  he  was  deprived  of  his  common.  But  for  a  trivial 
trespass  the  commoner  has  no  action ;  but  the  lord  of  the  soil  only,  for  the  entry 
and  trespass  committcd.(^)' 

Another  disturbance  of  common  is  by  surcharging  it ;  or  putting  more  cattle 
therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath  a  right  to 
do.  In  this  case  he  that  surcharges  does  an  injury  to  the  rest  of  the  owners, 
by  depriving  them  of  their  respective  portions,  or  at  least  ^contracting  r^jtooo 
them  into  a  smaller  compass.  This  injury  by  surcharging  can,  properly  '• 
speaking,  only  happen  where  the  common  is  appendant  or  appurtenant, (^h)  and  of 
course  umitable  by  law;  or  where,  when  in  gross,  it  is  expressly  limited  and 
certain ;  for  where  a  man  hath  common  in  gross,  sans  nombre  or  without  stint,  he 
cannot  be  a  sorcharger.  However,  even  where  a  man  is  said  to  have  common 
without  stint,  still  there  must  be  left  sufficient  for  the  lord's  own  beasts  ;(t)  for 

(/)9  Rep.  112.  (*)  See  book  II.  ch. 3. 

(')  Ibid.  (<;  \  Roll.  Abr.  399. 

*  If  cattle  escape  into  the  common,  and  are  driven  out  bv  the  owner  as  soon  as  he  has 
notice,  though  the  lord  may  have  his  action  of  trespass,  yet  the  commoner  cannot  bring  his 
action  upon  the  case,  because  sufficient  feeding  still  remains  for  him.  But  if  cattle  are 
permitted  to  depasture  the  common,  whether  they  belong  to  a  stranger  or  are  the  super- 
numerary cattle  of  a  commoner,  an  action  lies ;  and  it  is  not  necessary  to  prove  specific 
injury,  for  the  right  of  the  commoner  is  iigured  by  such  an  act,  and,  if  permitted,  the 
wrong-doer  might  gain  a  right  by  repeated  acts  of  encroachment.  2  Bla.  Rep.  1233.  4 
T.  B.  71.  2  East,  154.  1  Saund.  346,  b.  And  where  A.,  being  possessed  of  a  portion  of 
a  lammas-field  over  which  a  right  of  common  existed  part  of  the  year,  took  down  the 
customary  post-and-rail  fence,  containing  gaps  througn  which  the  commoner's  cattle 
might  pass,  and  built  a  uxdl  with  a  sinsle  doorway,  at  which  they  might  enter  and 
return,  it  was  held  that  this  was  a  disturbance  of  the  common  right,  and  an  action  wae 
maintainable,  though  the  abridgment  of  the  right  was  inconsiderable.  1  McCleland's 
Rep.  373.  One  farthing  damages  will  sustain  the  verdict  in  such  case.  lb. ;  and  2  East, 
154.  It  has  been  held  that  a  claim  of  common  for  all  the  plaintiff's  cattle  lev<int  and 
amehant  on  his  land  was  supported  by  evidence  of  a  custom  for  all  the  occupiers  of  a 
large  common  field  to  turn  cattle  into  the  whole  field  when  the  corn  was  taken  off,  the 
number  of  cattle  being  regulated  by  the  extent,  and  not  the  produce  of  each  man's  land 
in  the  field,  although  the  cattle  were  not  actually  maintained  on  such  land  during  the 
winter.  1  B.  &  A.  706.  In  an  action  for  disturbance  of  common,  where  the  plaiiitifl^ 
stated  that  he  was  possessed  of  a  messuage  and  land,  by  reason  whereof  he  was  entitled  to 
the  right  of  common,  and  it  appeared  on  the  trial  that  he  was  possessed  of  land  only, 
it  was  held  that  the  allegation  was  divisible,  and  the  plaintift*  entitled  to  damages  pro 
lanto,  2  B.  &  A.  360.  See  15  East,  115.  The  declaration  must  in  all  cases  allege  that 
the  pUuntiff  thereby  could  not  use  his  common  in  so  ample  a  manner  as  he  ought  to 
have  done.    9  Co.  113,  a. — Chitty. 

The  passage  referred  to  in  the  Reports  is  this : — **  If  the  trespass  be  so  small  that  the 
commoner  has  not  any  loss,  but  sufficient  in  ample  manner  remains  for  him,  no  action 
lies  for  it."  Mr.  Serjeant  Williams  observes  that  this  must  be  understood  with  some 
restriction.  Undoubtedly  if  cattle  escape  into  the  common  and  are  driven  out  by  the 
owner  as  soon  as  he  has  notice,  though  the  lord  may  have  an  action  of  trespass  for  the 
injurv  to  his  soil,  the  commoner  cannot  bring  an  action  upon  the  case ;  for  this  seems  to 
fSidl  directly  within  the  rule.  But  if  cattle  are  permitted  to  dep^isturc  the  common, 
whether  they  are  a  stranger's  or  the  supernumerary  cattle  of  a  commoner,  whether  they 
are  driven  or  escape  there,  a  commoner  may  have  an  action  upon  the  case,  in  which  it 
does  not  seem  necessary  for  him  to  prove  any  specific  injury  sustained.  The  consumption 
of  the  grass  by  the  other  cattle  is  of  itself  a  dimmution  of  the  right  and  profit  of  the 
commoner,  and  considered  as  a  sufficient  proof  of  the  damage  alleged  in  the  declaration ; 
for  if  the  other  cattle  had  not  been  there,  the  commoner's  cattle  might  have  eaten  every 
blade  of  grass  which  was  consumed  by  the  other.  Besides,  the  law  considers  that  the 
right  of  the  commoner  is  injured  by  such  an  act,  and  therefore  allows  him  to  bring  an 
action  for  it  to  prevent  the  wrong-doer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment. For  wherever  any  act  injures  another's  right,  and  would  also  be  evidence  in 
favour  of  the  wrong-doer  claiming  the  right  on  any  future  occasion,  an  action  may  be 
maintained  for  such  act  without  proof  of  anv  specific  ii^'ury.  Mellor  vs,  Spateman,  1 
Saund.  Rep.  546,  a.,  n.  2,  citing  Wells  vs,  Watling,  2  Bla.  Rep.  1233.    Hobson  vs.  Todd, 

4  T.  R.  71.— COLBRIDOI. 
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till*  law   Mill   fi>  t    «ii|i|K'-c   lltHt.  lit   I  hi*  uri^iiml   i;nitit  nf  tlip  oimmmi.  ll.f  .•  ri 
luratit  t«>  i'\i-hi'li'  li)ni*»tlt  ' 

Till*  ii«ii;il  n-iii<  111  •*.  \"r  «iuri  liarifiiii;  tin*  r«fiiitiiiiii.  arv  villitT  l>v  <ii«tra:'..i.  *  v« 
liiaiiV  ••!  tin-  U.I-T-*  a**  ar«'  aUivi'  tin'  huiiiUt  all>>v%i*«l.  mf  fi*^'  h\  an  .itlr'.  ; 
tri'*i|ia«-*.  IniiIi  i\l..i  li  iiia\  U-  lia>|  Itv  tin*  I'lnl  :  t*r  la«itl\.  \*\  a  *|n-«  i«|  »*  ■•••n  <-•. 
tli«*  «  a^'  |i»r  ilaiiia^i-o  .  in  uliuli  aiiv  •'••iiiiii><n«T  iiiav  Iv  |ilairitil1  j  \^u\  '.'." 
aiilii'rit  ainl  iii<*«l  I'rii*  fnal  im-thiNl  nf  |irMi«-«>liiij  !••  |i\  \%rit  •(!  iiinwi^^r^  "^  ».'  ■( 
^hiflfurr  rill*  ill*  •  iiImt  wlnTf  a  i  ••iiiiiiiiii  a|i|Mirti'iiaiil  "T  in  ;;ri»**  i«  ix-ria  ».  »• 
III  iiittiilHT,  i>r  u  Ik  ri'  a  man  ha*  i«'niiii<>ii  u|>|h  n«laitt  nr  a|i|»iirtfiiBiil  l«»  i.  •  .^r.'j 
tilt*  iin.iiiiit  V  «'t  %%  lii«  It  <  ••iniiiiiti  iia*  ni-ViT  \v\  l-i'^n  B«i«Ttaiii«*il.  lii  •  .:?  r  •< 
llii'ot-  t  a*i-*.  a**  uiil  till'  liU'i.'  a*  ahv  nt  tin-  ri>liiliii»ni'l>.  im  rntitlnl  t«>  II:  «  «  "^  * 
fi|  u*liii*'a**iirfiiii'nl  .  mIiii  Ii  i*  iMii'i't  tli*(**r  writ**  lliat  art*  i'ali«*«i  ti*-»Hti't.  <  ^~  '  ^ 
clir«-<  Tfil  t«i  till*  i*li»-rill.  •  •  -'•■•riiifi,  ami  iml  !••  I^t*  rt'tiirnnl  tn  any  •U|i« n-r  •  .r*. 
till  liiiallv  rxiM  nt<-ii  l>\  Imiii  It  m-iti-f*  a  c***iiii»lairit.  llial  tin*  •IrtfmUiil  i  a'  . 
Miir«'liar;;i'<l.  *h^h  r  -tur  t^ft ,  tin*  i-iitiiimiii;  aiii|  llirn  t«*r\'  i-i>iiiiii:iiiiN  tkir  Aht  nff  •. 
Bfliiifa^un*  aii<l  npjMirliiifi  ii  ;  that  tin*  (iHcmlaiit  may  not  kiavt*  nitm*  ihafi  U  .•  •  ^-« 
tt>  him.  ami  tiiat  thf  |)laiiilitr  iiia\  havi-  hi?*  ri;:htliil  hhart*  Ah<l  ii|Mtn  t(.  -  •..: 
■II  till*  (■«immi)iM-r'«  ••hall  U*  ailiiifanurol,  a^  Hrll  cIphk*  wImi  tiav««  %\**\  %m  ii.  ^# 
who  havi*  f«iin-liar^ci|  lh«*  I'liMiiimn  ;  a»  wrll  thi*  liiaiiitifT  aa  th«»  <li'lrtiilarki  . 
••»'*iii  y^^^'  rxttuiiitii  III  till!*  unl  iiiiii»l  In*  hy  ajur}'  «>ff'  twelvv  fiirn,  «bti  anr 
^  ii|Niii  tlii'ir  *i*atli*  to  a^riTlaiii.  uti«U-r  tht*  fiti|iiTifit«*ii(icncc*  of  Ihr  *L«  rff. 
what  ami  h>>w  iitaiiy  •  alt  If  oat-h  «-i*tnimtn«'r  i»  i-ntitli-l  In  l'vi*«i  Ami  ihr  ru.r  U*T 
thi«  ailiiii-aMinMiiriit  it  l:*'|i«  rally  iimK*n«t<#iNl  tn  U*.  thai  ihi*  o^mnii^iivr  •Laii  doC 
turn  iiion*  calllr  u|Min  th«'  i'<»miii*'n  than  ar%*  nurtii-ii'iit  tti  iiianurt*  an^l  nitM  k  ib« 
lami  t4>  fihii-li  hit  n::lit  ••!  iiimmtui  i«  anm-xvil ;  nr.  a.**  i»ur  anlirnt  law  rxpr*— il 
it.  our  h  (attlt*  «*iil\  a^  an*  (»*n%t  and   f'"w<  Aiiii/   ii|M»ii   hm  ti*iifiiift*iit  ;•  ■»     wkirh. 

bi*iii^  a  tliiiii;  ii ri.iin    Uiiin*   a<lni«-aHur\'m«'nl.  han  I'nNjufiitly,  tbiiO^h  vrr^> 

iir«iu*l\ .  Ill  •  .i»i>>m'*i  till*  titiiiii  a^uri'il  ri^lil  I'l' (••iniiiiin  t<»  ht*  ralh'tj  a  loniic-'a 
wtthi'ut  *ftHt  t*r  j^ih.*  h'lnhf'  ii  ft  a  thiu^  wlik'h,  ihiiu^h  |HiafiikiIv  in  law,  Uf  due*  la 
Ijm'I  vrrv  ran-lv  rx»*i.* 


•      Ir^-fu   r\  *  llr>    llir  in 

•  .  iiMi  i*    >•!•  i«.  I.  *.u  *  lUiiif  ii:. 

'  Th«*  iiit»hTii  •!•»•  triiif  ti|  «>ii  til.*  «iii-;t^-t  i«  Miiiifwiijit  •hllWrnt .  f4*r  il  i«  i»i*«  h«I«i  ia*l 
a  |irf*i  r:{  li'in  t^-r  ^  •  :•  iii  1  ••-vi'.il  |>.i-litr«>.  Jkf.  m  t*xi'lu*iiiii  i«!  thf  «<«nrr  (»f  thr  •i«i  *iv 
lA/  k  ^  •.^f  .*  iro-l.  .*  !•  I  'J.  r<<lH*xl  \.\.  I  M>mI.  71.  \»*r  il  ihMFw  iif»C  rxrlutlr  lh«  «-jr4 
fr«>iii  .lii  till-  I  r<  (ii-  ••!  it.i  •  •>:.  .k*  kit-  I*  fiit.iloi  lit  tii«'  inim**.  Irrv*.  ati<l  i|uarri*«  \mi 
thiMi^'it  .1  m-iti  •uiiiiot  |>it-««i.)f  :••  ii.k\ ••  I  ••miiit>n  p.  •fn^f  tor  th**  irA«^^  )r«r  ta  ^e«  »■■»■.» • 
of  III'  \"fi  1  l^-k  L  >*  1  ^i-iilr  ■•'.*•.  -till,  liic  Htfil  iiui%  hv  i-u*l«>iii  )v  r««trmiu«*l  to* 
fl|U.tl.tit-i  r:,:l.t  ••(  on  I  IIP  III  •i.iiiii.*  A  ;•  -f  nt  th«*  y.ir.  •  Vriv.  I'.".*,  aiiti  it  i»  mm^i  ta»  .«tf*l 
niA\  I*  Ti-:r4iiii-*l  !•  .-<  ::.•  r  ^«.iti  iim-  •  •'iiiiiti'iifr*.  lr*>lii  u*ili|t  the  i-«»iiilbcin  ml  m^t  *l^r%^ 
a  }*JkTi  I't  ilif  iivif  1  >.iiifi«l  '•'•  .11  'J  I  N-««  •!•••  i!  M.  hi.  4.  AntI  il  i«  ftaipi  !••  L^f 
lif«'ii  • '•■.irit  hi-M  11..1I  tli«-  •  «-iitiiM>tii  r*  iiia)  |irt>«i  n^  ••  ti*  h««f  oilliliion  la  rir •»•;•«•  4  ia« 
hml  tor  4  |-.ftrt  ••!  tt.<    I.  ir      J  K    II     \>  r    'J>>7.  I..  |  I    1       «'HlTTt 

'!  Ki«  -f.-Mi«  111  )••  ti->  /•  III  r  tli\  fxi-rf^^i-ii .  tiir  tii«-  li>rt|  •  rii;ht  nui«  li^  aarmw««|  t^^m 
t«i  Bill  tit.ii,;  *iii>r!  ••{  .k*  »  iiit'-  •■!•  1.1-.  It  |i>r  tlM>  itkiiiif  }•  at.  Ilr  iikk%.  tiift**liarr  «il&  l^r* 
i*iiiiiif*ii<  r*  11-  (iiiir*  .-.  »-\-  •■I'li-l  Icr  a  |*art  **i  tht*  yf^r,  hi*  n|[hl  nta}  lie  liaul^  u<  i^» 
fvN^i.ii.:  ••!  A  liiii.tfl  il  iii.'«  ;  Tor  .ft  I'.trt  ••!  ihf  >i*Hr.  i»r  thf  <  t<mnitin«*r  may  ba«f>  IW  !«»- 
tur«*  •  iiiifi-U  I"  i..*  t  \.  .  «..   Il   i.r  A  I  .ir:  of  liii*  \i'«r.     I'tiCtt-r  14.  Nurili,   1   Sawaii  iMfw 

J.'*  i.  II    'J       «  ••:  I  Ki.'  .» 

'  K.ii<  il.  :ii  !'if  |.k--k.'.  .:!.■{.  i\|-r<*-l\  •.!%  •  th.ftt  "tli"  h«r<l  ranixiC  ba«^  1^  wr.t  <«tf 
^liiH  •ftf>iirf  III*  lit  .i.M.ii*r  i  •  *>  '  111!-  -ii'i  ti.ir,::iv.  t--r  tif*  iit4>  <iutrain  lb««  Nir|4uA^w  Itf 
ii«m^^**  livi-.kiit  \ii  1     }    'r     \      \'.     r.'i.    Il    1*   .III    aiitli>>ri!\    to   Ihr   ■an»v   r||M-t        Ixvi 

ll«lf.  •  .I'litT  x-^i-r  k!    .1  •  •  ?  ■■;ii  !!.•■  \-  ir  )-«M>k«   i*  of  .1  •iift*  rfiil  4ifiinit>n       Hut  a*l  !&«■« 
M'c'iii   ipTri-**!  lii.ii  ii.i   •    *i,'i.   lit  r  •  .kii;.   r  li.ft\  *-  ii  >ia:i.ii"i  iiif  I'lnl. — <'uLaaip«^. 

*  I  )(••  loni  iiM^  ill-':  ill  ii--*«>i...  i:.«  •.tttifol  4  -[r.iiipfvr.  hut  akpo  w>  aaaav  r»f  a  «-^ 
nt<>ii*-r  •  i^ti^*  mi*  "iir'  .1  ,:•  ^i.*-  ••  :ii;:i-  11  'J  MLt  U  '•i^.  \Villt<«.  i^i^.  A  i^Naa^^^'^  >aa 
iMilv  'i.-'.r.t.ii  lli>  •All.'  •:  .•-'fii..-*r.  1  Koll  AKr  .Jii.  4*t'i.  pi..'*.  Yrlt  i\^  «» i  »4 
of  tin-  \  r\  'J  |iiil«  tl7.  I.  •  «%ri'r>-  .i  •  ■•■iiiiii>rii-r  ^'^  •  ri  iiar^t*'^  ihr  i-ocum«»a.  b«  |«.i.^ 
Ill  «Ai?i>-  iii.t'.  .iri-  n-'i  '        -  41.  i  •  4ii  4ii  ''.litr  •  ••nnii.iiit'r  UiMraia  ihr  wuti*^^^  ftt 

iMvt  U;  .-.    k-i  i.«.k.M.r.  Til.  lit  \\.!-    J-7      -.'  l.'.tN     rj..^      4  liurr.  *i4'J6.      Hut  mh<^  U« 

n^lit  i>(  I  ••:ii!u  'Ii  i«  liiuii*'  i  t«i  «     •:.;!-.  •  M-*'<r  u(  •  aillr.  wiihuut  aaj 
U4 
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If,  afler  the  adroeasorement  has  thus  ascertained  the  right,  the  same  de- 
fendant garcharges  the  common  again,  the  plaintiff  may  have  a  writ  of  second 
surcharge^  de  seeunda  superonerationCy  which  is  given  by  the  statute  Westra.  2, 
13  Edw.  I.  c.  8,  and  thereby  the  sheriff  is  directed  to  inquire  by  a  jury  whether 
the  defendant  has  in  fact  again  surcharged  the  common  contrary  to  the  tenure 
of  the  last  admeasurement ;  and,  if  he  has,  he  shall  ibhen  forfeit  to  the  king  the 
supernumerary  cattle  put  in,  and  also  shall  pay  damages  to  the  plaintiff.(j>) 
This  process  seems  highly  equitable  :  for  the  first  offence  is  held  to  be  committed 
through  mere  inadvertence,  and  therefore  there  are  no  damages  or  forfeiture  on 
the  first  writ,  which  was  only  to  ascertain  the  right  which  was  disputed ;  but 
the  second  offence  is  a  wilful  contempt  and  injustice,  and  therefore  punished 
very  properly  with  not  only  damages  out  also  forfeiture.  And  herein  the  right, 
being  once  settled,  is  never  again  disputed ;  but  only  the  fact  is  tried,  whether 
there  be  any  second  surcharge  or  no :  which  gives  this  neglected  proceeding*  a 
great  advantage  over  the  modem  method  by  action  on  the  case,  wherein  the 
quantum  of  common  belonging  to  the  defendant  must  be  proved  upon  every  fVesh 
trial  for  every  repeated  offence. 

♦There  is  yet  another  disturbance  of  common,  when  the  owner  of  the    [-i^oaq 
land,  or  other  person,  so  encloses  or  otherwise  obstructs  it  that  the    '- 
commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is  by  law  entitled. 

This  may  be  done  either  by  erectmg  fences,  or  by  driving  the  cattle  off  the 
land,  or  by  ploughing  up  the  soil  of  the  common. (y)  Or  it  may  be  done  by 
erecting  a  warren  therein,  and  stocking  it  with  rabbits  in  such  quantities 
that  they  devour  the  whole  herbage  and  thereby  destroy  the  common.  For,  in 
such  case,  though  the  commoner  may  not  destroy  the  rabbits,  yet  the  law  looks 
upon  this  as  an  injurious  disturbance  of  his  right,  and  has  given  him  his  remedy 
by  action  against  the  owner.(r/  This  kind  of  disturbance  does  indeed  amount 
to  a  disseisin,  and,  if  the  commoner  chooses  to  consider  it  in  that  light,  the  law 
has  given  him  an  assize  of  novel  disseisin,  against  the  lord,  to  recover  the  pos- 
session of  his  common.(s)^  Or  it  has  given  a  writ  of  quod  perviittat,  against 
any  stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance  to 
the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  whereby  the 
defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his  common  as  he 
ought.(f)  But  if  the  commoner  does  not  choose  to  bring  a  real  action  to 
recover  seisin,  or  to  try  the  right,  he  mav  (which  is  the  easier  and  more  usual 
way)  bring  an  action  on  the  case  for  his  damages,  instead  of  an  assize  or  a 
quod  pennittat.(uy 

There  are  cases,  indeed,  in  which  the  lord  may  enclose  and  abridge  the 
common ;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled  to 
any  remedy.     For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  III.  c.  4, 

(r)  F.  N.  B.  126.    21iitt.370.  (•)  F.  N.  B.  170. 

(«)  Cro.  ElfaE.  108.  (<)  Finch,  L.  276.    F.  N.  B.  123. 

(r)  Cro.  Jae.  105.  (•)  Cro.  Jac.  106. 

tity  of  land  which  the  commoner  poesesses,  and  he  puts  in  a  greater  number,  perhaps 
another  commoner  may  distrain  the  supernumerary  cattle.  4  Burr.  2431.  It  seems  clear 
that  a  claim  of  common  pleaded  by  an  inhabitant,  as  an  inhabitant  merely,  is  bad :  it 
XDU8t  be  pleaded  either  in  the  name  of  a  corporation  for  the  benefit  of  the  inhabitants, 
or  in  a  que  estate.  6  Co.  69,  b.  4  T.  R.  717.  1  8aund.  346,  f.,  n.  (g.)  But  if  the  defend- 
ant be  lord  of  the  manor,  or  one  who  puts  his  cattle  on  the  common  with  the  lord's 
license,  the  commoner  cannot  maintain  an  action  unless  he  has  sustained  a  specific 
injury;  for  the  lord  is  entitled  to  what  remains  of  the  grass,  and  therefore  may  consume 
it  himself,  or  license  another  to  depasture  it.  4  T.  R.  73.  2  Mod.  6.  6  Willes,  619. — 
Ceim-. 

*  Now  abolished,  3  &  4  W.  IV.  c.  27,  s.  36. — Stewart. 

•  It  is  the  policy  of  the  law  not  to  allow  commoners  to  abate,  except  only  in  a  few 
cai»e«:  for  an  action  will  best  ascertain  tlie  just  measure  of  the  damage  sustained.  But 
if  the  lord  erect  a  wall,  gate,  hedge,  or  fence  round  the  common,  to  prevent  the  com- 
moner's cattle  from  going  into  the  common,  the  commoner  may  abate  the  erection, 
berau"«e  it  is  inconsistent  with  the  grant.    1  Burr.  259.    6  T.  R.  485. — Chitty. 

'  This  i«  now  the  only  remedy,  these  real  actions  having  been  abolished.  3  A  4  W.  IV. 
c.  27,  8.  30.-  Stewart. 
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tliut  lK«*  I<inl  iii:i\  cf/-/'r  •>-' ,  that  i*.  rii<  |ii«4*  aipl  i-iifivrrl  t«»  thi*  tiM*«  nf  ha«(*Afi-!p  . 
(utiiili   i«  a  iiM-lii«r.i(iiiii  <>r   :i|-{>pi\iiiii'iil.  >  iiiiv    «:iitt«*  ^naitpi«.  Hfimi*.  t^r  \m^ 

lull"*.  Ill  H  liii  It  III*  t'  ii.iiit**  li:i\ Ill  III' Ml  I'/'y**  fi  /iriif  III  tlii'ir  «'»lati-«.  ppii   't**:  f  • 

•-»ll  1      I*-*^'"*  *«iittii  it-iil    iiiiiiini>ri    !••  Iii^  tfiiaiit**.  ai  i-«iniiii;;  tn  th«*   iin'|«'rr 
^     i>l   (III  ir  laii<l       Ati'l  till'*  1^  ixtri-iiiclv  ria^miuMi*;   li>r  it  w«iui«i   1^-  \»r\ 

m 

hanl  it'  till'  i<<nl,  m1)'»««-  aiii-i'«t<>r^  i;raii1«H|  miii  itir^r  f^ialcM  Ut  wIikIj  '...  ■ 
ii*niin«i|ii»  uii-  a|*)M'ii>laiil.  '«iiiiiii«l  }•«*  iinrjiplnl  fr«*iii  iiiukiiiL;  n  hat  atliaiila^  :  •^ 
«uii  iif  till*  ri'«t  III  \\iH  ii.:iiim\  |ipi\  iil«  il  oiirli  a*lvatilaL;i*  bii«1  iiii|in>vi-iut*i<t  (•«■  i.  . 
uuv  tli'riit:ai<ir\  Inmi  tin*  l^niirr  irraiit'*  Tli«*  lituliiU*  WiMiii  'i,  IV,  l*i^i«  I 
(-.  4t»  f\l«'ii<l<«  till**  iil-f-rii  t*i  a|i]>r«i\  lilt;,  ill  lik«*  iiiuiiiht.  B^aiiint  ti/i  ufVr«  tf.^: 
Iiuvi'  « iifiiiiiiiii  tij'furft  h,ihf.  *T  i/i  </r<.ji«.  a*t  ui'll  u**  ai;aiiii*t  llu*  t«'iiantii  i*l  0*r  !-  ri 
wliii  lia\  ••  tlttir  i-i'iiiiiii<ii  ttf  J  *  iff.thf ;  and  Inrllii-r  «'iiai't«  that  im  a«#ixft*  ••!  »  '  » 
i/i.*>rMin  t<>r  i-iifiiiitiiii  ••liail  in*  aL;aiii<«t  a  I*>nl  l<T  i'n*<'tin;;  mi  thf*  iitnini«in  mt  • 
wiiiiliiull.  «li«'«  |»lii>ii'»r.  or  titlit-r  iMi-i'<«tur\  KiiiMintpt  thfri-iii  ■•|M-iiiini :  viiiifi.  >-r 
K«iv%ari|  <'i»ki>  »a\  ■».  u  •  an-  mii1\  imt  a!«  rxaiiiiiU'f* ;  and  thai  aiiv  otkirr  hr«  «•«««'% 
iiii|inivrinrntt  ninv  In*  madi*  \*\  tlu*  hml.  th<iiii;li  in  rvalily  lhi*y  ahndjc*-  u.r 
i-«*iiiiiM>ii  aini  maki-  it  Ii—*  •tifTi<  nut  tnr  tin*  « iiiiiiiiiitu*n«  And  laf*tly.  k*y  •Ia:c:'.^ 
*J\i  <!%•••  II.  r  :i(;.  uiid  m1  <tiii  II  I  41.  it  ii  purtii-ularlv  riiarlfd  that  Bn«  !•  r.- 
of'  Ha-*ti-f«  nnd  i-i>n)ni<tfi«,  miiIi  tli«'  «*<>tim*iit  **t'  tlit*  mujitr  i»art  in  nunik^r  ar^t 
valin*  ui  till*  ri»iiiiiiii!iiT^,  may  rm  Ihm*  any  part  tluTvot  tor  tlu*  ^runlfti  •»!  tiaic«-r 
and  uimIithinmI  * 

111  Till'  lliini  ■!)•••«  ill  «•!' di-tnrliani'«*,  tliat  **(  wtt^M,  i^  wry  »iiniUr  in  ::• 
iiaturr  til  till'  ia«t  .  it  priiM  ipaliy  lia|i|N*iiiiit;  ^livn  a  |K*nM>n  who  hath  a  r>£'-^ 
t«i  a  uay  nvi-r  aipithiT**  trri'iiipl!*.  I<y  irrunt  or  pnfM-ri|ition,  in  olMtmctc^i  ty 
f III  liirtun-*  or  oiIht  ••l>«tai  li--*.  or  l>y  |>ioii;;liiii:^  ai-nmn  it;  hy  whiib  nirmi.«  L# 
cannot  i*iijii\  In^  ri^rlil  of  ua\.  or  at  Ii-a^t  ip>t  in  m»  fiiuiiiHNliuuii  a  nuUkArr  &• 
Uv  nii^lit  liuvi*  di'iM*  It  till-  Ih>  a  H»y  aniu-xiil  to  liin  rwlalr.  anii  ibr  ok^trv- 
lion  i«t  inadf  by  tin*  t«'iiarit  o|'  (In-  [aiMJ.  tliit  liriii:;**  it  to  anotlu'r  !^|K*«'ir«  i»f  iik^*^ 
fur  it  if  tlii'ii  a  nii'M/fur.  i«ir  uliiili  an  B!*«iixi-  Hill  lit*,  an  nu-htiont-d  m  a  lortwr 
chapter  .  J  )  liitt  it  tin-  riclit  ol  muv  ||iii<»  ol<otnirtiM|  l«y  tin*  tt-nant  (ir  i«;i  ;b 
^ri^<.  •  tliat  !•*,  aniirxi-i!  !•»  a  inun'r*  |K'nM)n  ami  iiiir<iniH*«t<il  witli  any  laA-l*  ■  r 
*'*l*n  *ti'tit'iiiriitit.  I  or  it'  till-  o|io|rurtioii  ot' u  Hny  iN'loiitfini;  t«ia  li<*a*c  or  .as.-1 
"  '  *  i<*  niaili*  liy  a  filraiij^rr.  it  x**  tliiMi  in  ntlirr  ca^*  nifivly  a  ili»tart'tti*i^  . 
tor  tlir  ol>**tni«  titin  oi  u  Hnv  in  L:n»-i«  ii*  no  lii-triniciit  tti  anv  lan«Uor  trnrtii^t.t« 
and  tlii'ri'lon*  d<N*i«  not  tall  uiiili-r  tin*  Ir^al  notion  «»!*  a  nuiicinrv,  wliick  ima»i  t» 
laid  «ii/  nt-umt-ntum  /I'l n  ff/i'/iw nfi ;' y  >  and  tlu*  i dint rurt ion  of  it  hv  a  •tru^err 
ran   iii'vrr  triid   ti»   ]iiit  tin*  r^jht  of  way  in  dii^puto;  tin*  rvmedy,  Aiittfmr.  i.c 

-  :  ii-t  iv  ff.  w  \  a  I4X 


*  A«  ttif  liiril  iii.i\  .i|-|  :•>%•-.  I*  ■i\iii^  :i  •iilliiifii-  \  xf  rnininon.  lli^  oinm'ifi^r  aliAi««  mm 

rriN  tifii  «t   iIh-   |-(:I<t!   .Ill   .ftfii.       \   )••  r»«'ii   I   til   fi-t*  of  lltr  iia»|^  IDA*  ayrr^* 

altlMiiitfh  hi'  U'  ii"t  i  -fi  .  r  K  U-'i.  lUit  lhtr*'ian  I— iii*  ai'i'n'^riuffit  mf%.n^i  •■• 
l«-li>ilil«  of  a  111.111' -r.  wii"  \,i\"  .%  r:,:lil  !••  d.;*  ^r:i\i-i  iii  th«*  WA*tr«  aIhI  l«k«>  r^lova^f^  .  1 
It.  .:'.*!.  iKir  a,;.i»:ii-l  i  ••iiit:.>-ii  ••!  tiirl.iri.  I  r.iiiiil.  4./i .  »nd  allhoUfth  Ih^  i«^nft  r.«< 
a|>|*rM\i*  .iir:»>ii-t  •  ••:iiiii'>ii  ■•?  j-.i-turi-.  I.\  *Jii  llt-n.  in.  r  4.  *i  T.  K.  411.  v^  Iherw  ewi  '^ 
iitltiT  n^'lii"  ••!  I  ••[t.iiii-ii  .k/.k.ii«i  MM-  ii  li*<  iMiiiiiit  u|>pr*it«v  t'l  T.  K.  *4l.  A  *-%k»i*  f^  *  f 
U'liuiitM  !•>  ii|-|'r*t\i-  \\  n.»-  i-'i'i  •  •  xii-a-iit  :ii.'l  h\  |>:i-*«*iiliiiftit  i»f  lh«*  hii4n^v<l-«^  '  -. 
ri-»lrain  th<-  \**T'1*  r:»*hi  t->  .i}|r>i\*-.  *J  T  K  .•'''J.  n  Thi*  lonl  may.  with  c^v«*«a:  t' 
ihi'  h'iitia»ri-.  k'r.iii;  |>.iri  kI  ti.f  •••.!  l-'f  l>iiii<Lii,;.  if  ihr  r \frt-i««»  of  tli«*  n^ht  t«^  .z^"**- 
liHirial.  • '•  1  K  (17.  II  )•-.'  ..  II  *.■  !i.  :  r  iKf  l-iil  (••  ^r»iil  |iiaM<«  i»f  Ihr  «a»ir  «.i-  •.. 
r«wlrii  tiMit  i«  h.fl  .11  I  "lilt  --r   i  i.«       .  I'    A  A    \ '*■''. 

Thi'  rtiltii  .ii:'-ii  i-r  ■  I.  '.  ii   l<  .III  i  t\k*-  •  111  iiMiiri'  .iipI  fii«nair**fn«*ni  of  ihrm  at*  "•  * 

<*ami-«l  •>!!  nil  i'-r  |-i.-.  .i.'  .i-  *>  '  |  r ..  iiufiit.  «iil-|i« :  !••  aihI  .iilitptin/  thr  r«*irukAi^<»*  -». 
down  III  tht*  1  .<••••  Ill  •  *l  .11.1  i\  «n->i.  111.  I-.  li^i.  mhirh  arr  ltt(x>r|MV»l«^  ^.  i 
p|MN*ul  i*iii  l^p-uri-  .«i  !•      <'iiii;i 

Ity  thf  icnit-r.ii  t  if  l-^iin    »•  r*.     \\  ••..■    Ill   iv  ]«•*•.  aiiini'lM  hv  1  k  2(W«   IV    c   :^  *  A 
7  W.  IV.  r.  M'l.  aipl    :  A   I  \  ii  t    •     ..I      :t  ;•  ]>.»rtiriil.irU  §•  iiai  Iral  thai  a»f  &oc«U  ol  «»»'« 
and  i^iniii)<»ii«.  w;ih   tin*  •-••ii<i  !•:   i>t  t^ii-tliii'l   part*  iii  iiiiiiiIh^  and  vala*  •«#  tik*    xa 
ni<in«*r«,   iii«>  fiitlin**  mi\    |<.irt    thi-n-*-!    lor   tin*  icrowili   of   tuubrr  attd   iiB4aW«A.«i    - 
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these  disturbances  is  not  by  assize  or  any  real  action^  bat  by  the  universal 
remedy  of  action  on  the  case  to  recover  damages. (^) 

IV.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure,  or 
breaking  that  connection  which  subsists  between  the  lord  and  his  tenant,  and  to 
which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wantonly 
dissolved  by  the  act  of  a  third  person.  To  have  an  estate  well  tenanted  is  an 
advantage  that  every  landloi*d  must  be  very  sensible  of;  and  therefore  the 
driving  away  of  a  tenant  from  off  his  estate  is  an  injury  of  no  small  conse- 
quence. So  that  if  there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
stranger,  either  by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him  away,  or  inveigle 
him  to  leave  his  tenancy,  this  the  law  very  justly  construes  to  be  a  wrong  and 
injury  to  the  lord,(a)  and  gives  him  a  reparation  in  damages  against  the  offender 
by  a  special  action  on  the  case. 

y.  The  fifth  and  last  species  of  disturbance,  but  bv  far  the  most  considerable, 
is  that  of  disturbance  of  patronage;  which  is  a  hinderance  or  obstruction  of  a 
patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  of  injury, 
called  usurpation ;  which  is  an  absolute  ouster  or  dispossession  of  the  patron, 
and  happens  when  a  stranger,  that  hath  no  right,  presenteth  a  clerk,  and  he  is 
thereupon  *ad mi tted  and  instituted.(6)  In  which  case  of  usurpation,  r4eo4o 
the  patron  lost  by  the  common  law  not  only  his  turn  of  presenting  pro  ^ 
hoc  vice,  but  also  the  absolute  and  perpetual  inheritance  of  the  advowson,  so 
that  he  could  not  present, again  upon  tne  next  avoidance,  unless  in  the  mean 
time  he  recovered  his  right  oy  a  real  action,  viz.,  a  writ  of  right  of  advow8on.(€) 
The  reason  given  for  his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
clerk,  was  that,  the  final  intent  of  the  law  in  creating  this  species  of  property 
being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the  peace  of 
the  church  (provided  a  clerk  were  once  admitted  and  instituted)  to  the  right  of 
any  patron  whatever.*  And  the  patron  also  lost  the  inheritance  of  his  advow- 
son,  unless  he  recovered  it  in  a  writ  of  right,  because  by  such  usurpation  he 
was  put  out  of  possession  of  his  advowson,  as  much  as  when  by  actual  entry 
and  ouster  he  is  disseised  of  lands  or  houses ;  since  the  only  possession  of  which 
an  advowson  is  capable  is  by  actual  presentation  and  admission  of  one's  clerk. 
As,  therefore,  when  the  clerk  was  once  instituted  (except  in  the  case  of  the  king, 
where  he  must  also  be  inducted)(c2)  the  church  became  absolutely  full;  so  the 
usurper  by  such  plenarty,  arising  from  his  own  presentation,  became  in  fiM^t 
Beised  of  tne  advowson :  which  seisin  it  was  impossible  for  the  true  patron  to 
remove  by  any  possessory  action,  or  other  means,  during  the  plenarty  or  fulness 
of  the  church;  and  when  it  became  void  afresh,  he  could  not  then  present,  since 
another  had  the  right  of  possession.  The  only  remedy,  therefore,  which  the 
patron  had  lefl,  was  to  try  the  mere  right  in  a  ^vrit  of  right  of  advowson;  which 
IS  a  peculiar  writ  of  right,  framed  for  this  special  purpose,  but  in  every  other 
respect  corresponding  with  other  writs  of  right  :(e)  and  if  a  man  recovered 
therein,  he  regained  tne  possession  of  his  advowson,  and  was  entitled  to  present 
at  the  next  avoidance. (/)    But  in  order  to  such  recovery  he  must  allege  a  pre- 

(•)  Hale  OD  F.  N.  B.  185.    Lutw.  Ill,  119.  {*)  HiM. 

(•)  UaI.  Amd.  c.  40.    1  RolL  Abr.  108.  (•>  F.  N.  B.  90. 

(*)  Co.  Utt.  227.  (/)  lUd.  3A. 
(•)  «  Bep.  49. 

•  And  this  preference  of  the  peace  of  the  church  to  the  litigated  rights  of  patrons  was 
held  to  prevail  in  all  cases,  without  any  regard  to  infancy,  coverture,  or  any  such  like 
disability  of  the  patron  ;  for  it  was  a  maxim  of  the  common  law  "  that  he  who  came  in 
by  admission  ana  institution  came  in  by  a  judicial  act ;  and  the  law  presumes  that  the 
bishop  who  has  the  care  of  the  souls  of  all  within  his  diocese,  for  which  he  shall  answer 
at  his  fearful  and  final  account,  (in  respect  of  which  he  ought  to  keep  and  defend  them 
against  all  heretics  and  schismatics  and  other  ministers  of  the  devil,)  will  not  do  or 
assent  to  any  wrong  to  be  done  to  their  patronages,  which  is  of  their  earthly  possession, 
but,  if  the  church  be  litigious,  that  he  wilt  inform  himself  of  the  truth  by  a  dejure  patronahu, 
and  so  do  right."    6  Coke,  49. — Chitty. 
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fu*iit;ii:iiti  ill  l.iiii^i-ir  i»r  ••••riif  fit' liiii  iiii4f«i|<»n*.  uliti'h  pniVf-H  tiim  nr  tf.t  lu  ta* 
h.i\*-  III  •  II  ••IP  •■  111  |»>i«><M>««;*tii :  l*>r,  ii*i  a  i^ruiil  <il  the  mlvifH^ni.  tliinii;;  ti.i*  lai- 
•■»i  1 1  III"*'*  ••!  •  iiiiri-li, « itii\ I  yi  *rp»  iiiaiiin'r  (•(  |i«i«m'm.*ii)Ii  tur  tin*  |in**>t-iit  irit-r«-- 
'  t'ln*  :i  piiri  ii;i*iiir.  iititii  he  iuitii  |»nfM*iiti-il.  Iiutti  ij<>  u«liiiAl  •«-i-iti  u  i««  r«  •  u 
|fi  ifr*Miii«l  n  urit  «>t  riirlit    •/ 1     Tiiii*»  NtiMMl  tli«*  iiiiniiiiin  Ium 

IdiT.  I'i«hii|i*t  iti  iiiitii'ht  (ifiir*t.  fidiiT  t>y  run- li-**»ti«'*ii«  nr  i-iiiliioinn.  In '(i;!  f.! .% 
iii^tirtiiiiiL' ( i«  I  i^*  ii|Mtii  till' |»r<'k«-iifalM*ii  (>i  ii*tiir|iii>>.  jiiiii  lliiTi'l*\  il«-lraii<i.i^'  \t.^ 
r»*ni  )i:itrt*ii*>  ••!  thfir  ri^ht  <•!  |H*<»«i-»*i«tti.  ii  ua**  m  Mul«*itMiit-r  I'liui  ti*tl  l'\  »:^;uir 
Wr«iiii  L'.  l.»  K«lw  I,  f-  .'»,  ;i  »\  itiiit  It'  H  |Nti»«N'<MMtry  B<-ti<iii  U*  lir<iii;>ltt  H.ii..ti*ii 
niotitii-*  2itl«'r  lilt'  nvitiil:iiii'«*.  tin*  |i:i1nMi  r»liiill  .  iiiitH illintiiiKlinL;  ^ui  li  u*:ir|>4t.*-i. 
niitl  iiioiiiiKiMti .  ri*(  lix tT  llial  wry  |tn>«M'iiljitiitii ;  wlm-li  ^i\«--»  l«ii«  k  to  li.tu  li«« 
iM*i*iii  I't  till*  :ii|viiv%«4  III  Vi't  ■*iiii.  il  I  111*  trill*  |iat  Pill  i)iiiitli-«l  X»t  hriti^  In*  a<  !.<*ii 
witliin  •»:\  iipttttli-*.  tlif  PM'ioiii  \%a<«  ininiv«l  l»\  tin*  UMur|N-r.  bihI  llif  |»a'. ri'ii.  !•• 
n*(-«i\  i-r  It,  u:i«  •iriith  In  iIm*  l>>ii:;  aii'i  linf.:iriii>ti*i  |iriN'«'«M  nl  awnt  nl  rih:M  I'> 
n'iiu-i|%  mIihIi.  It  u:i*t  tiirtliiT  i-tiuiti^l.  I'V  Mnliit«*  7  Aiim*.  «*  1*^,  tliut  ii*i  u»iiq  aSfh 
iiliull  «li>i|>la>-«'  (III-  i*«tnti' (ir  inifn-nt  nl  tin*  piilmii.  nr  (urn  it  l<i  ■  iimti*  riArlit .  I  ;ii 
tli;i(  (III  irtir  |i:iiniii  (ii:i\  |iri-«fiit  ii)m>ii  iju*  iH*\t  mvi  m  lain  i*.  nit  il  tm  mii  h  u«ur|*- 
fiiiii  li:i<l  li:i)i|N-iiri|  ><i  (Ii:i(  (In-  (idi*  ii|  ii*tiir|iBt lull  !••  tmw  iiiiirli  rijirr^iwi^l.  ab«i 
tkir  liiM  «(:iii*l**  ii|ii»ii  (III*!  ri-:i*x'iial'li*  |iMiit«liili«*ii  :  tliul  il  H  nlmiiiffr  ii«iir|M  ii,\  |.rv- 
•M*ii(ali<iii.  aiul  I  •!••  iii»(  |iiir**iii-  tii\  riirlit  williiii  mx  iihiIiIIii*.  I  ■•IimII  Iimm-  tiiat  turn 
witlimit  n  iiift|\ .  lor  (ill*  |H  :iiv  o|  tlir  ilitiri  li  aii<i  un  a  |iiiiii-»liiii«'iit  for  iii%  t.«ik 
nt*i;l:::iii« f ;  hut  (hat  turn  i*  thi*  oiil\  oiii*  I  ^hutl  lii*H- (li«Ti<h\  I  «uriiat.i>i«  iiow 
^iii<»  iiii  n^ht  |o  the  iioiirirt-r  v%itli  rri;unl  to  ma  iiiiiirt'  u\oiilaiir«'.  I*ul  oiiU  in 
till*  |iti'*><  lit  \:i«-»iiiy  :  it  raiiiiiit  iii'lf*-!!  In*  n-tiM  ilii-ii  iill<-r  i»i\  iiioiitlin  ar«  |^*»l . 
hut  iliiririi;  iho*.i>  iti\  rii>iiitii*i  it  !••  oiil\  n  •»|m'«-i«-«<  ol  ili^turhaiH  «■. 

Ihotiirhi-n*  III  a  ri^riit  ot  a't\<>u«iiii  may  thi'Tfton*  U*  tiii-M*  tlin*«*  |n  r«Miii«  tbe 
p*MMii|'>  patron.  Iti<»  rli'rk.  ainl  tin*  oriiinary  ;  lh«-  pr«'t«'ii<lvtl  iciirnii.  hy  pr«-*«  iitin^ 
to  a  (  iiiir«  Il  I'luhii-h  In-  lia^  iio  ri:;lit,  uii*l  lhi-ri*h\  iiiukiii;;  it  lili;;k«iii««  i-r  tli*- 
•'»!'  1  pMtahli' .  tin*  i-li-rk.  hy  •h-iiiaipliMi; tir ohtaiinii;;  iii«ti(iiiioti.  *wioih  tt  i.*t« 
"  '  '  to  ainl  |iroiiioti>*i  (In*  o.iiiii'  iiii'o|ivciitriii-«' ;  aiitl  lh«*  •inlinar^ ,  h\  r«  lu*4Ci^ 
fo  u<lnii(  tin-  rial  patrnn-  i-l«'rk.  «ir  a*liiiittiiiL:  tin' <  Irrk  i»t  tin-  pn-ttiitli-r  1  i.r«« 
fliHtiirh:irii  !•«  ari*  \i'\at ■••U'*  :iiii|  iii|Mrioiiti  (i»  Inm  who  hatli  lli«*  n:;lil  .  Bri*!  i;.tr^- 
Ion'.  Il  li<>  hi-  imt  uaiitili::  ("  linu-'tll.  (Ill'  law  ,  lH-«iih*i«  (hi*  urit  ol  r,;F.:  '  ^j. 
tiiir>' fi.  u  hii  h  !••  a  (iiiai  ami  <  om  juiivi*  n'tiicix  •  liiitli  t;i%i'ii  liiiii  iMn  iM*  r.i<r 
|Mi«hi-«««ir\  at-lii*ii*t  for  hi"*  n'in-t  :  an  a*>«i/.<*  o|  •/•frrrm  i»rt M*Htm*nt,  aji«i  m  Hr-.i  «>| 
tfM.in  t'iij»'.i*' ;  111  uiiiili  till-  patron   i«t  niwnyi>  thr  plaiiilifl.  ainl   not   thr  i  .rrl 

For  till*  law  MiiplHitir*!  tin-  lliiiir\  t'l  In-  oflrrt'l  (o  lillll  tdily,  h\  ok«i|ru«  t  .ki;  t-r 
rv'lii"!!!:;  (h<*  aiiiiii^opin  ••(  hi-i  noiniiifi* ;  uml  hot  Co  (lu*  i-lrrk.  nkliu  hath  ■••>  rt^Ll 
ill  hiiii  lili  iiioiiiiii*iti.  aifl  o|  i-iiiir«>«-  <  an  i^utliT  no  injury. 

1     All  a**!/!'  ••!  '/.fT'Oi  f  r,  *,f,ffn,nf,  or  la-*t   pr\*«M*iita(ioii.  Iii*«  wlit-n  a  nian.  or 
\\i<*  all*  •■'•{••r-.  iiii'l«-r  u  hoiii  hi*  i-laitii^.  hav«*  pi-%-««-iit«*tl  a  cjrrk  to  a  ht* iirr.t  <  .  «t«o 
ift  iii»t ituli-'l.  uihI   alti-ruani**   ii|mi|i   tin*   ii«>xt   avoiilaiici*  u  Mnini:«*r  prr«a  nc*  a 
i-lork.  »ii<i   ihiTihy  •ii«tiiih«  hull   that   i*»  (In*  n-al  paimii.     In   whi«it   ««•«-   th« 
patron  ••h.il!   ha\i-   tin-*  unt  A    ilin-i  (•■i|  l«»  tin*  nhrrilf  d*  ••iiiiiiii<iii  aii   a^.x*-  *-r 
jiir\  .  til  iiti|iiirf   who  \\:i«   (hi-    laxt    patn'ii    that    pn-'Mii(«>tl   ti*  thf   thuriii    i«.  « 
vacant,  of    \«h:ih    ih**   plamt'.ft   <'iiiiiptain*t  that   hv  i*  il«-l«iri  fit  hy  tin*  ilt  !fi.>  .aril 
uml.  aii*'p|ihj  A-  fill-  ao"  /•>  •!«  Ti-rn  'iit-«  that   iiUf^lixn.  u  writ  «haM  :*-»ut    t*>  iW 
hi*th><p  .  !••  :ii»t  -I  nil'  thi-  i  i>  I  k  ••!  li-.i'  pat  pill,  iii  w  hi*««'  lav  oil  r  tht*  «lft*rTi.  i  :tv<  n 
1^  liia>li  .  ari'i  ai-o  T"  j.\  •    •!..!:  .i.**-.  :[i  pui -it. i'*  •    't    o^atuti-  W  i  «itiii    If.  1. 1   K'lw    | 
•  •    t'l        Till*  iiiii  -Ti'tfi    il   ;-  t't  !■•    ..♦.-•  i\i  -i.  w.i^.  I-  t  ■P-    till-    ^tal'iti-  7  AliT  t    f  •  ?    TV 
nil- III:  -III  •{.  I  fit  IP  iV  •  ■  'li-  .i-'     t  .!->  '■  •  :  \\  4 1  11  till    }  .k!:<'.  "T  I.  ••  l.«   !*«  aiit  a  **'rvi<^'  * 
for.  til  ihi  n.  ti.i-  !<iii  ]••.»«•  -^oii  .■:   Mm-  a<i\><u«.>n  ua-*  n  loin  u  ho  pr«i^i  %   :  .a< 

anii  h  •  In  !ro  :    mil  -^   « 1 1  :i'   pn  -I  rir.in>*ii    t :  I    i  !«  rk  iiUil  U-^'ii  •  \  it  t«   •  m  .\i^.: 

nj  \  ti.i'i.'  I  -»  ■  ■••  T  111  r  .'JiT ''.  I  it :  ■  ■!!  I  ;i'l  ri  •  «i\ .  n  -I  til-  :t*\\  nw  •■••i  iii  a  «i '.:  «  : 
r:i:h!  .  «  !.  •  }|  •*  .1  t  • ..  -■  j  ■  •  -  •■■  :i  !  ■••  J  .  •  ^  1 1  it  Tl.;i?  •^talnTi*  tia\  i  j  j  \*  n  ft 
rii^hS  t  '  .w  \    p<  r-t.  :■■'■:    ■    ■  .1  f        '    :it.  I  t- »  P  I  •■\  •  r    :|  hi«  titit-  K    J-  •  •: 

•■•ir  ^     i."'i  \^  ■ '."'.IT.-.  :  ,•  •   •    I..'   I    . -■  i.f.i' .  ■:..  I  *.  u  i."fii««'N  \  I-r  •n»a;«      i-- ir* 

^        il  .   ^     ■         .'/         ■'.    I."V\     I.   •:    hi     t   ^    .!l    ..  I  Jk     W     "I      «  I'lM  Iu»4\(-,   ha'>  I     ***C 

'  ,\^'..:  •  »  >.  an 

Us 
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totally  disased,  as  indeed  they  began  to  be  before ;"  a  quare  impedit  being  more 
eeueral,  and  therefore  a  more  usual  action.  For  the  assize  of  darrein  presentment 
Ties  only  where  a  man  has  an  advowson  by  descent  from  his  ancestors ;  but  the 
writ  of  quare  impedit  is  equally  remediable  whether  a  man  claims  title  by  descent 
or  by  purchase.(e) 

2.  1  proceed  therefore,  secondly,  to  inquire  into  the  nature(A:)  of  a  writ  of 
quare  impedit^  now  the  only  action  used  in  case  of  the  disturbance  of  patron- 
age ;"  and  shall  first  premise  the  usual  proceedings  previous  to  the  bringing  of 
the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present  within 
six  calendar  month8,(7)  otherwise  it  will  lapse  to  the  bishop.  But  if  the  pre- 
sentation be  made  within  that  time,  the  bishop  is  bound  to  admit  and  institute 
the  clerk,  if  found  sufficient  ^(m)  unless  the  church  be  full,  or  there  be  notice  of 
any  litigation.  For,  if  any  opposition  be  intended,  it  is  usual  for  each  party  to 
enter  a  ca&eat  with  the  bishop,  to  prevent  his  institution  of  his  antagonist's  clerk. 
An  institution  after  a  cai;eat  entered  is  void  by  the  ecclesiastical  law  ;(n)  but  this 
the  temporal  courts  pay  no  regard  to,  and  look  upon  a  caveat  as  a  mere  nullit3\ro) 
Bat  if  two  presentations  be  ottered  to  the  bishop  upon  the  same  avoidance,  tne 
church  is  then  said  to  become  litigious;  and,  if  nothing  further  be  done,  the 
bishop  may  suspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  a  jus  patronatuSy  he  is 
bound  to  do  it.  A  jus  patronatus  is  a  commission  from  the  bishop,  directed  usually 
to  his  chancellor  and  others  of  competent  learning :  who  are  to  summon  a  jury 
of  six  clergymen  and  six  laymen,  to  inquire  into  and  examine  who  is  r*247 
the  ^rightful  patron  ;(p)  and  if,  upon  such  inquiry  made  and  certificate  ^ 
thereof  returned  to  the  commissioners,  he  admits  and  institutes  the  clerk  of 
that  patron  whom  they  return  as  the  true  one,  the  bishop  secures  himself  at  all 
events  fh>m  being  a  disturber,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against  him  in  the 
spiritual  court,  denominated  a  duplex  querela  :{q)  which  is  a  complaint  in  the 
nature  of  an  appeal  from  the  ordinary  to  his  next  immediate  superior ;  as  from 
a  bishop  to  the  archbishop,  or  from  an  archbishop  to  tl^  delegates  ^''^  and  if  the 
superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it  will  grant  in- 
stitution to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course ;  but  in  con- 
tested presentations  they  seldom  go  so  far;  for,  upon  the  first  delay  or  refusal 
of  the  bishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ  of  quare  im- 
pedit against  the  bishop,  for  the  temporal  injury  done  to  his  property  in  dis- 
turbing him  in  his  presentation.  And,  if  the  delay  arises  from  the  bishop  alone, 
as  upon  pretence  of  incapacity,  or  the  like,  then  he  only  is  named  in  the  writ; 
but  if  there  be  another  presentation  set  up,  then  the  pretended  patron  and  his 
clerk  are  also  joined  in  the  action;  or  it  may  be  brought  against  the  patron  and 
clerk,  leaving  out  the  bishop;  or  against  the  patron  only.  But  it  is  most  ad- 
visable to  bring  it  against  all  three  :  for  if  the  oishop  be  left  out,  and  the  suit 
be  not  determined  till  the  six  months  are  past,  the  bishop  is  entitled  to  present 
by  lapse ;  for  he  is  not  party  to  the  suit  ;(r)  but,  if  he  be  named,  no  lapse  can 
possibly  accrue  till  the  right  is  determined.  If*  the  patron  be  lefl  out,  and  the 
writ  be  brought  onl}^  against  the  bishop  and  the  clerk,  the  suit  is  of  no  effect, 
and  the  writ  shall  abate  ;($)  for  the  right  of  the  patron  is  the  principal  question 
in  the  cause.(^)  If  the  *cierk  be  lefl  out,  and  has  received  institution  r*248 
before  the  action  brought,  (as  is  sometimes  the  case,)  the  patron  by  this     ^ 

(«)  2  Inst.  366.  (F)  I  Burn,  16, 17. 

(^)  J«^  BusweirH  cane,  6  Rep.  48.  (fj  Ibid.  113. 

(«)  See  tiook  ii.  ch.  18.  (••)  Cro.  Jnc.  98. 

(»)8«e  liook  i.  ch.  11.  (•)  Hob.  316. 

(»}  1  llurn,  'AfJ.  («)  7  Kep.  26. 
(•>  1  Roll.  Hfp.  191. 

>•  ^ow  abolished,  3  &  4  W.  IV.  c.  27,  a.  36.— Stewart. 

"  One  of  the  few  real  actions  which  still  remain  in  £ngland. — Stewart. 

"  Kow  to  the  Judicial  Committee  of  the  Privy  Council.— Stewart, 
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*ii!!  T!i»\  r- •  ••'.  t-r  l.i*  rij^'lit  •■?' paf  ni!i:ii:i'.  Juit  '•••'  t^'*'  J»ri'*«'iit  t»ini  ;  ftir  )**•  « a»  r  i 
liaxi-  1  I  .'iin  I.I  r<i  iiiiiii\f  ihr  I  li-rk,  iiiil<'<***  K<*  !>«•  iii;i<|i*  »  •fffnulaii?.  nr*  i  |  ^nv 
I'l  fl.i-  -11. 1  !■•  hi  .ir  \\h;i!  In*  <  ah  :i!li-:;f  a:^Hiti**t  jl.  F«»r  wlni'h  n-avii  j!  •  !f.c 
hall  r  \«.i\    *••  itioi  i-r  all  thr-ff  iii  (In*  u  rit 

"I'll.  \»:.!  ■•!  yi  fr.  ./..y-  ^'  li  i  <iiiiiiiai|il<«  tin*  •l;*liilUT«i.  iIm*  M^htiji.  t (ic  ]»^  .*  — 
p:ilr"ii,  ail  1  lno  <  li-ik.  T"  p'Tinit  tti<*  piaiiilirt  (••  prf-iftit  :i  |ir<»|MT  ]»«T^iri  «.•'  .: 
t«|M*i-ilv  iiilT  till-  |i.ir'ii-iiiar  i-lfik  !••  HUi-li  :i  vat  ant  i  htinli.  wtip  h  |«  riaiti*  *  •  ^  « 
|ialr><ii.iji- .  aik'l  \\lii«-|i  iIm*  ili-fi-ri<laiit«.  n*>  hr  al!i':;t"*.  ilo  «il«*tni<'t  ;  aiiil  uri.*^*** 
tlic\  •*••  •!'•.  ihi-ii  thai  lh*-y  a|i|H*ar  in  (liiirt  t**  ••liiiw  tin-  n*:i«)ii  why  thi*y  hi;.'l--r 
liiri) 

lii.iiK  •hati  ly  <iii  th*'  ••iiiui;  <iiii  i»t'  till*  yt/.fr.-  MftyM-</if.  if  thf  |ilairitifr  •ii«j«-*  !• 
tliat  tfi'  f-.-lp')!  u:ll  a'iiiiit  tin*  •li-ti'tiilniit''*  'ir  any  'itlirr  i-li*rk.  |M-iiihii:;  lh<*  «3:t. 
lie  nia\  liaxi*  a  prf  InltitMry  writ.  rall«><l  n  n»  w./wn'rii-.  ir  ■  wlm  h  n-«  it<  ^  llii*  *•  r.. 
trii*:<  n  I'f  j;in  ill  (Ih*  kiiii;  •*  i-'iiirtt.  uhil  tiirl>i'l<*  tlif  l>i«liti|>  to  a*tniit  aiiv  •  i«rtL 
wliat-*'HVi  r  till  -inli  •  iinti-ntK'n  It  iift«*rniini*«l  Antl  it'  thf  tii«ih<»|i  <|<ith  »f\^r 
thi*  I'l-i  i-i|it  Ml'  tliio  writ.  uMin'i  any  |N*rHiin,  «*vi'h  tli'iii:;)i  thf  |i.-itptii'«  n:;ht  ii^ar 
havf  hi fn  liiiiiiil  ill  a  jun  f  ifr^n^tfu.*,  \\\v\\  thf  phiiiititT.  attiT  hf  ha«  nhta'n*^! 
jtiil;:tiii'iii  ill  thi*  ifutiff-  iriiy»  ftf.  niav  ri*rn<»Vf  thf  iiii*iiiiiU*nt.  it  thf  rU-rk  ••!  a 
»traiii;rr.  hy  writ  "t  .••  m  r.r  <.r« ;  r  i  antt  -hail  lia\f  a  «|m-«  lal  a<thiii  airaiii«t  xl.^ 
lii*»hM|i.  f  alli-il  a  ifwtr*  fn.  u/'.^r./iif."  to  riM-iiVrr  thr  |in-^*ntattiin.  antl  al««i -aTi*- 
fartiiifi  in  ilaniau'*'^  l'*r  thi*  iiiiurv  *\*tut*  him  hv  fn*  iiniU'hii:;  thf  fhiin'h  «ilh  a 
clfrk  {M-ii'liii:;  thf  oiiit  aii'l  atti-r  thf  /ir-  afnntf'i*  ni  livfij  y-  l^"t  it'  thi*  h^«Knp 
haM  i-iM  iiiiilHTfil  thf  rhiin  h  hy  in^titiitiiii;  thf  i-h-rk  U'IhH'  thf  n^  a  tm»^j,£ 
ii*4tlf«l,  li'>  '/ii'irr'  m'unt^.r.iiif  |ii'«4  ;  fur  thi*  hiohup  h.ith  li<i  If^.il  li«*ti«*t*  t:!l  !K^ 
•■»i«il  **'"''  "'*  "'^  «i'/"i»'r.i»  I*  •'iTVfil  ii|M»n  •him  '•  Thf  ]iatp»ii  i*  thfn-l"'irr  Wfi 
"  *  '  t'l  hi*  Y'/./Ti  iHiy»»7i'  nifrfty.  uhich.  a*i  wa*  U-fiirf  «»J««Tfdl.  imw  \:r% 
(i*inif  thf  -tatiitf  III'  Wf«lm  'J  >  a*«  Wfll  tipon  a  n*ffnt  usurpation  within  mx 
month*!  pa-t.  a**  ii|N>n  a  <li-(iirhaiH-f  without  any  ii-iir|»atii>n  ha*!. 

In  thf  |ini4-i-f<lin;;**  ii|Hin  a  >/u  in  imjmtfit,  ihi-  plaintiir  niiiM  •N't  fiat  lii*  ti^V  a! 
h-nirtli.  aipl  |ipivf  at  lra**t  **ur  |irf«M*ntatio|i  in  hiin*M*)f',  Win  antfM<»r^,  or  th'«w 
iuhIit  whoiii  hi*  ilaitn** :  t'>r  hf  niuxl  n>fi*Vfr  hy  thf  Mri*n^th  of  hi«  <iwn  r:^h;. 
aii'l  iK'f  I'V  the  Wfaknf**<i  of' rhf  •Iclfnilanl'**:' j  <  anil  hf  rnii*it  al«it  *h<i«  a  •ti<*Cnr^- 
anil-  hi-t'>irf  ilif  a«-tion  hniiii^ht  if  ■  (*|Hin  thi*«  thf  hi^hiip  ami  thr  I'Irrk  tt*«ia:  r 
ili<«4  laim  ail  tiiif :  "lavf  oiilx  tin*  tiuf  a<t  t»r«liiiarv.  t«»  a<lmit  ami  inMitatr.  aoti  fK« 
othiT  a-*  |iri'«f  ntfi'  ol'  thf  |<:itroii.  who  i*i  Iftt  to  ilftWi't  lii«  f»wn  rij^ht  Aa-1 
ti|Miii  taihin*  o|'  thi*  iilaintitr  in  makini;  t»tit  hi<*  tiwn  titlo.  tho  tl«*frniijuit  m  p«! 
U|M>n  till-  proof  of  hit.  in  onlf  r  to  ohiain  jinl^mfiit  for  himM'lf*.  if  nr«^lfal  tic: 
il  thf  ni;lit  In*  tounij  lor  tin-  |»laiiililT  on  thf  trial,  thnt*  I'urthor  pi>inta  an^  a^** 
t«»  In'  iiHpiiri-iJ  :  1  It'  thf  •  Imn-h  U*  ruli ;  anil,  if  lull.  thi*n  of  whose  prr^mta* 
tion  tor  it'  It  U'lrfthf  ili-hii'lant'o  |»rfM*ntation.  thfii  t  h«*  rU*  rk  14  nrroorahir  ^r 
writ  hnMi:;ht  in  iliif  tiiiif  *J  < M'  what  valiif  thf  livin;;  i^ :  and  this  in  arft«T 
ti»  a^->i  •*'•  thf  ilamaiff*  ul.nh  arf  ijirfftfil  to  In'  invrn  hr  th^  Maiafr  •/ 
Wfitii   'J  In   I  a*i' o|   |.;«ii.irt\   ii|Nin  a  ii*iiir|ialion,  win*  thor  nix  ralrn'iar  * 

iiiofirl.o  lia\  (-  pa^-fl  hi-i\ifi  n  tin-  avo|ilaiii-f  ami  tin'  tinif  (if  hrini:inK  tli«  a* '..*  c. 
for  t!i>  h  i!  Uii^iil  ffit  hi-  'Aithin  thf  ^latiitf.  w  hit  h  |N'miil«  a  ii«ar|Miti«>Q  to  •« 
ilf\f  *>ti<l  h\  a  Y'j./:«  ihtff  '■'  l-r-'U'^ht  iii/r.i  ftnif-u^  awiut^trf  S»  that  plrnan^  • 
fitill  a  -itli- :•  lit  har  iti  ati  a- r:'»ii  «'f '/'Mrr-  m*^-  i^f  Itnm^ht  al»»vr  «iz  ni<-rlht 
atlir  il.i  x.n.iiMy  hap|'i  ii** ;  a<  !t  \\a*«  univfp^aily  l^y  tin*  ('<*nini«>n  law.  bowr^rf 
rarU   till-  :!•  tiofi  \\  a*  i  oriiiiii  ii<  •-•1 

m 

It  It  I-  i-'iiiii  liiat  till  jil.i.i  r  tl  hath  tlif  riu'lit  uri'l  liath  i*i>nimt*noMi  bi*^v-« 
,.,.     .      :it  -1  n-  I. in.-,  tin  II    i.i-  -'...ill    ha\f  *|ii»l:;nifiit  to  rffi*Vrr  the  pnmrniat    ^ 
ail  i  :t   t!i<-  •  tiur-  !i  )"-  !ui!  I'\   iti-t:tiiti<tri  ••!'  anv  rlfrk.  tu  rvinoTc   h.a 

•  I   N  u    :  •  11  '.  iM 

•  .  •    I     ••  ■     •  liwl     0.1 

•  I     N     It    4' 

'•  III-  WT.t  :*  I.    w  .»U.l:-h..|    }\    .A    «  W    I V    .     JT.  •    .'.'..-Sti  w  »■? . 
'*  ^'<  !  .:  :•  -.i:-l  ti.  it  .t   th>'  holff-  i-ri>  tiruUT*  m  In  n  no  ■/«  rr^  impeiiii  m  f^nditkg   a»1  l^^ 
i|fh.tit       r   til.-  t  him  h.  f-^i'^f  I-..-.-  f  li««.     N    N.  11 1.  a  .  cilnl  Com.  thg.  %^^^n  /«^»- 

^illi.'  — »    MITTl. 
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onlesa  it  were  filled  pendente  lite  by  lapse  to  the  ordinary,  he  not  being  a  party 
to  the  8uit ;  in  which  case  the  plaintiff  loses  his  presentation  pro  hac  vice,  bat 
shall  recover  two  years'  full  value  of  the  church  from  the  defendant,  the  pre- 
tended patron,  as  a  satisfaction  for  the  turn  lost  by  his  disturbance;  or  in  case 
of  insolvency  the  defendant  shall  be  imprisoned  for  two  years.(c)  But  if  the 
church  remains  still  void  at  the  end  of  the  suit,  then  whichever  party  the  pre- 
sentation is  found  to  belong  to,  whether  plaintiff  or  defendant,  shall  have  a 
writ  directed  to  the  bishop  ad  admittendum  clericum,(d)  reciting  the  judgment 
of  the  court,  and  ordering  him  to  admit  and  institute  the  clerk  of  the  prevailing 

Carty ;  and  if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the 
ishop  in  a  wnt  of  qtiare  non  admi8it,(e)  and  recover  ample  satisfaction  in 
damages. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before  been 
incidentally  mentioned)  a  writ  of  right  of  advowson,  which  resembles  other  writs 
of  right ;  the  only  distinguishing  advantage  now  attending  it  being  that  it  is 
more  conclusive  than  a  quare  impedit,  since  to  an  action  of  qtiare  impedit  a 
recovery  had  in  a  writ  of  right  may  be  pleaded  in  bar.** 

There  is  no  limitation  with  regard  to  the  time  within  which  any  actions 
touching  advowspns  are  to  be  brought ;  at  least,  none  later  than  the  times  of 
Bichard  I.  and  Henry  III. :  for  by  statute  1  Mar.  st.  2,  c.  5,  the  statute  of 
limitations,  32  Hen.  VIII.  c.  2  is  declared  not  to  extend  to  any  writ  of  right 
of  advowson,  qiiare  impedit,  or  assize  of  darrein  presentment,  or  jus  patronatiis. 
And  this  upon  very  good  reason :  because  it  may  very  easily  happen  that  the 
title  to  an  advowson  may  not  come  in  question,  nor  the  right  have  opportunity 
to  be  tried,  within  sixty  years,  which  is  the  longest  period  of  limitation  assi^ed 
by  the  statute  of  Henry  VIII.  For  Sir  Edward  Coke(/)  tells  us  that  there 
was  a  parson  of  one  of  his  '^'churches  that  had  been  incumbent  there  r  1^951 
above  iifly  years;  nor  are  itistances  wanting  wherein  two  successive  1- 
incnmbents  have  continued  for  upwards  of  a  nundred  years.C^)  Had  therefore 
the  last  of  these  incumbents  been  the  clerk  of  a  usurper,  or  had  he  been  pre- 
sented by  lapse,  it  would  have  been  necessary  and  unavoidable  for  the  patron, 
in  case  of  a  dispute,  to  have  recurred  back  above  a  century  in  order  to  have 
shown  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior  incum- 
bent. But  though,  for  these  reasons,  a  limitation  is  highly  improbable  with 
respect  only  to  the  length  of  time,  yet,  as  the  title  of  advowson  is,  for  want  of 
some  limitation,  rendered  more  precarious  than  that  of  any  other  hereditament, 
(especially  since  the  statute  of  queen  Anne  hath  allowed  possessoiy  actions 
to  oe  brought  upon  any  prior  presentation,  however  distant,)  it  might  not 
perhaps  be  amiss  if  a  limitation  were  established  with  respect  to  the  number  of 
avoidances,  or,  rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  number  of  avoidances  together:  for  instance,  if  no  seisin  were 
admitted  to  be  alleged  in  any  of  these  writs  of  patroaugc  after  sixty  years 
and  three  avoidances  were  past.'* 


')  Stat.  WMtm.  2, 13  Sdw.  I.  c  &,  {  3. 
^  r.  N.  a  38. 
Ibld.47. 
)lIlMt.U5. 


P, 


(#)  Two  mcceMlro  i  cninbents  of  the  rectory  of  CheUfteM- 
emH-Famborough,  i  Kfiit,  contiuaed  one  hnndred  ftodon* 
jenn,  of  whom  thu  f  >rmcr  wae  admitted  in  1660l  the  letter 
in  1700,  end  died  m  1751. 


•*  The  writ  of  right  of  advowson  has  been  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.— 
SrawART. 

"  A  qitare  impedit  lies  for  a  church,  an  hospital,  and  a  donative ;  and,  by  the  equitv  of 
the  statute  of  Westminster,  it  lies  for  prebends,  chapels,  vicarages.  3  T.  R.  650.  Willes's 
Rep.  608.  2  Roll.  Abr.  380.  This  action  may  be  brought  by  the  king  in  right  of  his 
crown,  or  on  a  title  by  lapse  by  a  common  parson,  or  by  several  who  have  the  same  title, 
by  an  «^xecutor  or  administrator.  To  maintain  the  action,  there  must  be  a  disturbance; 
as,  if  brought  by  a  purchasor,  he  may  allege  a  presentation  in  him  from  whom  he  pur- 
chased the  same.  Stra.  1007.  1  Hen.  Bla.  376,  530.  If  there  are  distinct  patrons  of  an 
advowson  in  one  and  the  same  church,  as  where  one  has  the  first  portion  and  another 
the  second,  he  who  is  disturbed  may  have  a  quare  impedit,  (3  T.  R.  646;)  and  if  there  are 
distinct  patrons  and  incumbents,  so  that  the  church  is  divided  into  moieties,  he  who  is 
disturbed  shall  have  the  writ.  10  Rep.  136.  5  Rep.  102.  1  Inst.  18,  a.  4  Rep.  75.  And 
if  the  right  of  nomination  is  in  one,  and  that  of  presentation  in  another,  the  quare  tmoftft 

in 
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111  :i  writ  iif  •/'/;•''•  •!;»/.  /•^  wlii«h  i^*  aliii«»**t  \hv  i»fily  n*.il  a<'li«ifj  iJi.i*   r    ••  i     • 
ill  f  ••it.iii'>ii  ii-if.  iiifl   iil^it    III   (ii«*  :i*<*i/.r  tit  'itimtn  fn  vhtth^nt.  ant  ur:t  •■?    -  .'*  : 
till-  i>.itr>>ii  ••iilv,  Hii'l   iiiit    l)i«-   I  li-rk.  i^   nilnuiMl   i*%   mu*   llii<   ili*iiiirU'r       I*.'    \\ 
VirttH-  <i|    ••i-icral  u<-(*»  <•!    |i:ii'li;irnfiit.  h  •  tht-n*  i«  nin*  ••|N*t-i<'«  nf'  |»ri—*-iif .1* 
wliti  li  a  rfiiii'*l\ .  til  U*  Mii'il  III  tKi*  ti'tn}Minil  <t»iirl**,  i«  put  iiitu  tlif  tiuii-N  ••!   !'.•■ 
rl«*rk*  pn-ofiitt**!.  at  Wfit  :i«>  of    tin*  nwiifr**  «it'  tli«*  uilvnw^iii       1  ini-jii   *:       yr^ 
M'litatpiii  til  ••III  h  I't-iii'tii  ft  »•»  Im'Iiiii;;  til  HMiiinii  ( ':illii*li«'  |iaf  n>fi*i ;   ult.>^    ;»  -     -i 
ill::  '"  (tii'ir  •H*vi-r:il  fniititu'*.  an-  v«'»ti*<|  in  uihI  ■M*i-iin*«l  t**  tin*  tuu  iirii*.>  v**  *  .  • 
of  tliio  kiiii^tliifii       Aiitl   iiart  It'll  lartv  hv  tin*  otatiiti'  nt'  1.  A  line,  *t    L*.  <     I  4.  *    4 
A  hru   fiii-llioil  III'  |ir«MiM'ilin:;  1*   |iriivi<l«i| ;   vi/.  .  tliut,  In^miIi'i   ihi-  uril*  ••;    ^  <  ?'' 
imyf/i'.  u  III!  Ii  tlif  iiiii\iT**itii*»  H**  imtriiiift  iin*  4*iilitli'«l  !•»  Iiriit:;.  t)ii-\  .  "r  i:.>  ir 
•.!•.#  1     «  l«Tk«»,  may  hi-  al  liKt-riy  !••  tilo  ti  l»iU  •in  f'|iiity  a^'aiii«»!  aii\  |-«-p*"ri  yr* 

*'  "  *     M'liiiiii;  III  ••iirJi  Ii\iii;;*i,  ainl  iliNturliiiii;  tln*ir  riijlil  nf  patnuiaji-    '-r  f.  ^ 
CTAtutf  yij/"  fruj^t,  i»r  any  «»iIiit  piT>«iii  wtiiuii  thry  liavi*  raii»i*  to  »ii*|i«'i  t  ,   tu  '-r^i*  r 
til  ri»iii|Hl  a  iliM-iiviTv  lit"  ah\  •M-m't  tru-^t"*.  I"i»r  xUv  U'lii'tit  nf  |ia|it*t«.  'ii  •■\.i-.  •• 
oltliiit*'  la^"i  wImti*1»v  thi*  ri:;ht  nt  ii«Iv<>w<m»ii  i*  Vf»fii|  in  tlin**'  Ifarin*!  \»-l  "•  , 
antl   uNii  '  ti\    till*   -tat nil*  II  (t«*ii    ||    «•.   IT*  tn   rtinifM'l   a  itiMiivrrv  1%hf-*t.*-r    ariV 
^^ii(  or  (-iiii\i'\  am  I*,  tahl  !••  U*  niailo  tit'^urh  a«lv«iw<*iiii.  Wi*n*  ma'li*  '••'  r  ^  '-  !-    a 
|in»ti"*taiit  |iiiri-h:itiir,  t<ir  thr  iM'iiftit  nl'  |init<-«tHnti.  nn«l  tiira  tiill  « ''m-  •!•  n** 
withiHit  wliiili  miiiititi-^  i-viTV  tinh  ^mnt  aii'l  fiinvrvanct*  i»t'  uiiv  a<l\"U-.*.  •  * 
av<iiil.iiM-i*  itt  ul*-Miliiti'|y  hull  aipl  vniil.      Tlii«  i*  a  partii'iilar  law.  anil   •  a'-  -1.  i*«-! 
for  a  partirular  pur|M»-i' :   Imt  in  no  in<*taiii-i*  hut  tliitii>ii*«  tin*  I'lminMii  law  |-  '*.    '. 
tlif  I  li'rk   liiin**i'lt   to  iiiliTtiTi-  in  I'l-roVfrini;  a  pn"M*ntatiiiii  of  uliii  li  \f  :«  ..*■•  " 
wanlt  til  havr  tin*  ailvantaL'«'      Fop  iN-^iili-*  that  hi*  ha*    a«i  wa*  li**l«tn*  ••I— •  -■..-. 
no  ti'iiiporal   ri;;}it  in  hini   till   ut1«-r  in<*titu1ion  ami   iihlin  tmii.  ainl.  a«  (.••  *    . -- 
tori'  i-aii  tutlrr  110  wpin:;.  i<*  ri»ii«fi|iii*iiily  t*nlith*<l  to  110  ri*iii«-<ly  :  iht*  i-\-    <•     u 
ol'  till*  iliTk  Iroiii  hi'iiii;  plaintifl'  tt-fin^  al«to  to  an***  Inim  ih»«  \*t\  i;r»'a'  \   »•.    -.r 
and  n-irar-l  uhiih  tin*  law  p»\t  to  hi*  JUK-n**!  tuni^timi       For  it  hi--k*  uj*  '    •     ■ 
cun*  ot  (uiiiU  a«*  tiiM  anliMii*!  ami  iiii|i«*rtant  a  la*>k  to  U*  «*ai;«Tly  •••tit'lit  1  <-  *\ 
any  ■M*rtoii«i  i-lfr^vinan  ;  ami  ihiTi'ion*  will  not  |M*rinit  him  to  i-ontfift  •»]--r  ■ .   at 
law  tor  II  I'harirr  ainI  tru<*t  whirh  it  pn*<*uin«*4  h«*  uinltTtaki***  with  flitfi  |ii, 

liut  wIm'Ii  till*  « Irrk  i*i  in  lull  pii<*M**ititin  <»t  thi*  lM*ii(*iiii'.  tin*  law  ^.k*  •  i.  .  *^  «• 
nanii'  |Mi«.*t ■*•. jry  ri-nirilii"*  to  n-itivi-r  hit  ulrU*.  hi^*  ri-ni*.  In*  tithf*.  ari-i  •■•  .• 
oc'(-lf»ia*lM  al  tlufi.  hy  writ  ol  t-iiiry.  a**-*!/.!*.  ijiM-tiiifHt,  ih-ht.  or  tn-tpa**.  i-  *J  < 
cafii*  may  liap|N!i.  ■  u  hn  h  it  turiii-h«-H  tii  tin*  owiii-n*  ot  lay  pni|i«*rty  ^  •  e  l»r 
hIiaII  hot  ha\f  a  m  rit  ••!  n^ht,  m>r  tuih  «iih«*r  f*iniilar  wnt*ia«  an*  i;roun«t«'ti  ii|«»q 
f«  *tai  sjv  t  ^  *.     i«  •!»:  «  r  X    1:  itiB'  •«  :  '   14    i!i.'.    11  f  ir 

will  III'  li\  tl.i*  {•••r««>ii  li.i\.ii.*  till-  ri>riiiii.iti<in  a;raiii*i  thf  |wrM>ii  nli.i  U.i/k  t!i«*  ••«•«•••*. 
titiii  i^ml  ol>*tru«  >  t)i«*  ri.'tit  .»  V  IC  (i-M.  iLi**!.  '»***.  !•.  If  ilii-n*  4r«*  t«'i  -^r  n^ «« 
irnaiil*  III  «  oiiiiicti.  ••r  j"<lil  It-it.inl*.  thi-\  iiiii«t  j'lili  in  a '^<«rr.  imi*»iii*»f  an  ••iv><««i«i. 
for  If  ••  -in  I'liliri-  tli:ii/  .iipI  ••m  •»(  (luiii  1  .ililiot  li.i^i*  :i  ^'..ir»  in;.  r>r  nf  a  iii«*i'  ?«  *  ^  •■•{  % 
lliinl  or  loiirth  |-.irl  ••!'  .in  i-lx  ••^-••ii  ••f  .t  •  fiiiri  li  liit  ff«>-\  iiiii>t  a\\  j->in  .  Iji-Hi4;t<  I  m 
olhorw  :•«'  "I  I  ■'!■  ir-"  ii'-r-  f  -r  i*  t'i-v  ■!  •  ri-it  .ijr-  •■  ?l.«"  •■!  I---!  -li.»!I  \*.k\*'  tlif  pr-  ••  :i"  *:  -^ 
lirii  JKiii'li-r  III  .\i  i)"ti  1".  I^it  w}ii:i-  A  .iTi'l  |l  «»«•->-  th'*  jr  ifift  «-•  >>f  t\t*  ti*  it  &  1 
■ni'f*  "f  •  «-*iiiri-li  aii'l  *••■?  -ri-  aiiv  .i\  ■:•!  iii>  •■  \  r-  !■■  i"---!  Ii:-  in?-  ?■••!  •■■  H  .  ari'l  th-  •  '*.» 
rlitiri  h  !••••  .iiii*-  «•••!.  it  m  .t«  li'>Mi-ii  lii.i*  U  nl'>ii«-  -h-  iiM  |-r*  ••  iil  !•>  tdi*  •  )iiir«-h  an  1  .'  *^ 
l«*  i|:*tiir(N  •!  iii.K'liC  It'll.'  •!  f  •  ''  iri  lii>fi«ti  ii.iiiii*  ••nU .  ''r<i  K!if  *''**  !'  !&# 
■ml  !■•  I'\  nti  •■\i'i-iit.<r  ••!  .i-i!ii.ii:«rr.iri.r.  ii|-<ii  .111  j\iii<liiiii  t*  in  llit*  lif«*  nf  tti<*  lr<*;  •(.»•  aa 
al!*v' i-'-M  "'  <!>•'  'I.'>tiif  t>.ifi   •    .11  *.\.'-  !.'•••!  !!.••  '•■-tit  -r  :•  •iitfi*  :*-ii1       H    >«%    '.•*•      i.u'-m    1 

St-»-   tl -  •.!  ill.-  r.^'l.'  ..?   iJ.i- .'X- ■ '.■    r  T.-  I.T.ii»f  (I:.*  a>  ii-ii    \  ill    Al»r    Kir^u'.r*    J*   jl 

7.     l-it   ».    !«.••.  I'.'       "^.r  \V    .^    ii—     17         I'.ii  h    1  "•      I   Vifiir    .'.»»       \m   tl. •*•!•*.  nUr  •    .• 
roll-    li  r.-il  .111  .1.  :■■'  ;ii  .1  •  •    ).>    ri  i\   iii  li-..    111    M,f  :-«Mi-«    'Tl-l'i    !*r».     T«"       i- 1 

ni«%   I.  t\  •■  .1  tr..il  I  \    |»<>\.-'    .iitr:--ii.*ii  !..!-  I  i.4:ii!L?f  Ii  I-  ii>'t  •-••iiiriittl««l  an«   lai-^*^    •.  r  v*^ 

«i-«i|    fi,*    :.i   iTi.li         II       ••.•'         •    ilTTIl 

All  I  'ii.«  .iI'-  '.i'.    11  .11  I'i*   ■  i»  ri .     ■  .'I.*  T.  !•«!  l>\  •!  f  ;•■  irui-^l  f«inint**n;ati^f  hx*  •••  -  r.rli 
\m'*  I.  .  •■    ..  -i  .'ri  .!?■••  I  ■.""•  •;        A    I  U     I  \"         ..'    1  \  u  Ki-  Ii    •     .0    ii  |.  •>riAi-i*<i  •    it  i^' 

^\\  •   ^^  ■•  ii  -li    I.   !  •    f  •■   ■  »•?••!  .1? ■•  •   ! .,    >  .      !•    ■I'l.'" ••  •  »i|t»   f»tf  3  |t^ri'w|  tif  •111*    «  .-k*^ 

ail^-r--     i->-»>*>.ri      :ri    <i'iil"-ii-    •■    •'■■.    l.|««-    tr .    '...iff*  ki-if  •!  Willi  ill   th«*  |«'r    •!    ^^if 
li-i!     I.     ••    I  •  tl- .1  •    .if!i  r    I  •■<..<•!. -11    ■•     l-.*l.ii|  r .- •       •      .1        ariil    in*  »c|Ti*«»>n    •*«.*•   Ii« 

f  I*. ..« . '.-I  j**i'r  -i.t    ).iii>'lr><l  *■.!•■•     i-i»  ••?••■  I .'.II.  .ililfiii,jli   tlirv^  iBcaaitv 

lavr  If?  •■UpM*«i     >   «;.*.   ->Tiw  tax. 
1:2 
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the  mere  right;  because  he  hath  not  in  him  the  entire  fee  and  right,(i)  bat  ho  Is 
entitled  to  a  Bpecial  remedy  called  a  writ  of  juris  utruniy  which  is  sometimes 
styled  the  parson's  writ  of  right,(/f)  *being  the  highest  writ  which  he  rococo 
can  have.(0  This  lies  for  a  parson  or  prebendary  at  common  law,  and  ^ 
for  a  vicar  by  statute  14  £dw.  III.  c.  17,  and  is  in  the  nature  of  an  assize,  to 
inquire  whether  the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay  fee  of  the  tonant.(m)  And  thereby 
the  demandant  may  recover  lands  and  tenements,  belonging  to  the  church, 
which  were  alienated  by  the  predecessor;  or  of  which  ho  was  disseised;  or 
which  were  recovered  against  him  by  verdict,  confession,  or  default,  without 
praying  in  aid  of  the  patron  and  ordinary ;  or  on  which  any  person  has  intruded 
since  the  predecessor's  death. (n)  But  since  the  restraining  statute  of  13  Eliz. 
c.  10,  whereby  the  alienation  of  the  predecessor,  or  a  recovery  suffered  by  him 
of  the  lands  of  the  church,  is  declared  to  be  absolutely  void,  this  remedy  is  of 
very  little  use,  unless  where  the  parson  himseli*  has  been  deforced  for  more  than 
twenty  years  ;(o)  for  the  successor,  at  any  competent  time  after  his  accession 
to  the  benefice,  may  enter,  or  bring  an  ejectment.'* 


/ 


CHAPTER  XVII. 
OF  INJURIES  PROCEEDING  FROM,  OR  AFFECTING,  THE  CROWN. 

♦Having  in  the  nine  preceding  chapters  considered  the  injuries,  or  r*2»u 
private  wrongs,  that  may  be  offered  by  one  subject  to  another,  all  of  ^ 
which  are  redressed  by  the  command  and  authority  of  the  kin^,  signified  by  hi9 
original  writs  returnable  in  the  several  courts  of  justice,  which  thence  derive  a 
jurisdiction  of  examining  and  determining  the  complaint;  I  proceed  now  to 
mquire  into  the  mode  of  redressing  those  injuries  to  which  the  crown  itself  is  a 
party :  which  injuries  are  either  where  the  crown  is  the  aggressor,  and  which 
therefore  cannot  without  a  solecism  admit  of  the  same  kind  of  remedy  ;(a)  or 
else  is- the  sufferer,  and  which  then  are  usually  remedied  by  peculiar  forms  of 
process,  appropriated  to  the  royal  prerogative.  In  treating  therefore  of  these, 
we  will  consider  first  the  manner  of  redressing  those  wrongs  or  injuries  which 
a  subject  may  suffer  from  the  crown,  and  then  of  redressing  those  which  the 
crown  may  receive  from  a  subject. 

I.  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundamental  principle 
of  the  English  constitution ;  meaning  only,  as  has  formerly  been  observed,^6) 
that,  in  the  first  place,  whatever  may  be  amiss  in  the  conduct  of  public  affairs 
is  not  ^chargeable  personally  on  the  king;  nor  is  he,  but  his  ministers,  r^toec 
iiccoantable  for  it  to  the  people ;  and,  secondly,  that  the  prerogative  of  ^ 
the  crown  extends  not  to  do  any  injury;  for,  being  created  for  the  benefit  of 
the  people,  it  cannot  be  exerted  to  their  prejudice.(c)  Whenever  therefore  it 
happens  that,  by  misinformation,  or  inadvertence,  the  crown  hath  been  induced 
to  invade  the  private  rights  of  any  of  its  subjects,  though  no  action  will  lie 
against  the  80vereign,(d)  (for  who  shall  command  the  kingf)(e)  yet  the  law  hath 
furnished  the  subject  with  a  decent  and  respectful  mode  of  removing  that  inva- 
sion, by  informing  the  king  of  the  true  state  of  the  matter  in  dispute :  and,  as 

(<)  F.  N.  B.  49.  (•)  Bro.  Abr.  tit  pdition^  12 ;  tit  pren^atixty  2. 

(*)  Booth,  221.  (ft)  Book  i.  ch.  7,  pp.  243-246. 

(»)  F.  N.  B.  48.  (•)  Plowd.  437. 

(•)  Rcgktnu-.  32.  U)  Jenkins,  78. 

(*)  F.  N.  B.  48,  49.  (•)  Finch,  L.  83. 

(•)  Booth,  221. 

"  It  is  now  formally  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.  Until  recently,  defendants  in 
Actions  of  quare  impfdit  were  not  liable  for  the  payment  of  costs,  and  the  patrons  were 
thereby  sometimes  deterred  from  prosecuting  their  rights,  ( E/lwards  vs.  Bishop  of  Exe- 
ter, 6  Bingh.  N.  C.  146 ;)  but  now,  by  sUt.  4  &  5  W.  IV.  c.  39,  plaintiffs  are  enabled  to 
recover  their  full  costs. --Sti wart. 
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it  |in**iiimi*fi  that  ti»  kruttr  '»f  any  itijiiry  and  !«»  mfrrM  it  an*  in«<*|kanil>lf  in  th« 
ni\ai  tir«-ut«t.  li  (hfii  i*»<itii-*  :in  i»t  «iiiinH\  in  tlip  kiii^  («  tiuii  niuiit*.  hip  kpIi  m  to 
liiM  j«jiit:»'"»  tf»  •iojii^inf  111  till*  parly  a^urii'V«il 

'1  III'  tii«taiii  t'  U'lui'rii  I  til-  oiiXt-rcii;!!  iiihI  liir*  »u)*j«'<  (^  jii  Hiirh.  that  il  fAn'.y  lan 
liu|i|M'ii  iliut  uii\  jmr**,u.»l  iiijiir\  i  uii  iriiiiiriliatvU  uri«l  tlin-t  (iy  |*nMo<«l  fmui  :t«« 
|irtiit-f  to  any  |»ri\:tli*  iiiiin  ;  uinl,  a^  it  ran  ihi  m*li|uiii  liu|t|K-ii.  tin-  Ian  iii  'li  i  •  rnr 
iiii|i|Mi««-«  that  It  iirvrr  Mill  <>r  tan  ha|i|K*ii  at  all;  lifrau-r  it  ti-i-U  it^'lt  ir.<.i|aF  > 
Il  lit  liiriii-liiii^  ati\  ailfijiial**  n*riii-«ly.  uitliiMit  iiitriii;;iii;;  tin*  iliLCinty  ainl  •li*:r'\- 
ill;:  iIm- •■iiv«*n'ii;tit\  **\  \\\v  p>\al  |K-rMth.  |ty  M'tiiii^  up  •mihh*  niiiN-niir  {MiUf  r  «  ::h 
an  »ntv  t<i  (-all  iiiiii  !••  at-iMiihl.  Tin*  iii^i'itvi-inriit  V  tlit-n'tiin-  ••!  a  i:.  ••  :..rf 
that  !■•  hnrrjy  imhi«iI>|i'  i^  a*  Mr  I«<N-kf  ha*i  fil>?*rr\i-<l  /  i  Hrll  r«'i-t»iii|N  t.-«  .i  \\ 
\\\v  |H-a<-f  n|  ilir  iiiihlii-  aii<l  ««  •  iiri(\  <•!'  thi*  ^n\iTrtiii<  itt.  in  th«»  IhT^.i.  ..|  •),« 
('liii't  iiia^tNimti*  iH'in:;  •M-r  <iiii  nt'  tlu*  n*a<'li  ••!' <  •H-n  it*fi.  Hut  injiirii  *  <••  tl.r 
ri^hlM  i»l  /'fi ';*r-rfv  can  ^anrly  U*  roniinittt-il  hy  tlii-imwh  Hith<*ut  th«  .i.trr- 
Vrntion  <>t  lift  ntti4-«*r^ ;  fur  \»h«*ni  tht*  lau  in  iiialtrr**  <t|'  rii^ht  fnt<-rta;i.«  Im* 
n*^|NM-t  nr  fh*li(-a(-\ ,  hut  tiiriii«lii-r«  varit»ui*  nu'thtMli.  of  <l(t<'itin^  thrtrp-r*  i-r 
niiMiiiiiliii-t  tit'  tht'oi*  a:;<-iit«.  hy  Mh«Mu  ihi*  kiii^  hai*  ht-m  di'i fivi*<l  aii<l  iiit:i;<i^ 
to  ih*  a  tfrniMirarv  injii^iK  i* 

••»••*  1  *  i'h«'  riiniiiMiiilaw  riirfhiMli*  ii|*«thiainihix  |HH..«.i-*«:iin  or  n'«liiu!."fi  i  r  m 
*J  iho  irrtwn.fl  iMlliir  n-al  or  |NTHi»nal  |iPi|HTly.  an-,  1  Ih  j'^t-f*  n  .'•  ir  -f. 
nr  |N>tilii»n  ill'  ri;:lit  :  ulixii  i<*  -ai<l  In  nui-  iin  uri^'iiial  (••  Uinix  K^lMar^l  thr 
Fir^t  •  7  I  •  Ii\  m>>ti-*'  in*  '/'  •tr'i*f,  niuiiit't'liiatioii  itrpha  nl  ri:;ht  :  l>«>th  ••!  nKdh 
ina\  U*  pri-t'rrn-il  <>r  pp'ot'i  nd  •!  t'lthrr  in  th««  i-hunt  t-ri  or  t-xi  hi-«{Urr  K  Thr 
loriiirr  if*  i»t'  iifM*.  whrri'  lhi>  kihi;  !■*  in  tiill  |N»MM**»*iiiti  nt  aii\  h«*rf«iitai:.«  nr*  •  r 
rhatti'N.  aii'l  lh«*  |M-t!t  H'ln-r  <*ii;^i:i—('«  «iii-li  a  riLrht  a**  « on(piVi-rt<*  iIm'  li'.f-  ••!  \t*r 
I'piwn.  Lrri>iin>li*<l  ori  lu«  i^  (li<*«-Iii*«  •!  in  th<*  |N'tiii<in  it*M-lt,  in  whith  ra^*  h«*  n<u»t 

In*  i-an'liil  to  f»talf  trillv   (lii>  whiilt'  tillr  nt  tin*  rpiun.  dlhrrwifM' iht*  |ii-tit:<<n  •t»ail 

•hall* .  1 1  and  ilii*n.  ii|"iii  tlif*  nii«urr  In-in^  «*ntiiip>t-il  nr  un«li'n%ntt«  n  \>\  tb« 
kini;.  >'i/  *h"it  /*iit  >il  y#<fr.'",  i  li't  ri;;ht  U-  il**nf  In  tin*  |iurty,  i  jr  a  itininf.*«ii'B 
hhall  i-nuf  t«i  iiit|iiirr  nt  ilii-  triilli  nt'  ihif*  »>i]>::;«ntinn :. /I  <  allrt  thr  n-lum  i^ 
wliii  h.  thr  kin^'*i  at(nriii-\  !••  at  hU'rty  t^*  |il«*uil  in  har;  an«l  the  nirnt*  •!«**•  L« 
th-tfriniii«*<l  ti|Min  ii>i.*tiii*  i^r  •{•'nnirn-r.  a^  in  Miitf*  lH*i%iri*ii  ttiihjrf  t  and  •ul'r«t 
Thii«.  Il  a  di»>M-irtiir  nt  laipU  uhn  li  art*  hnlilm  nt'  ihr  rpiwn  *\\vn  m-im il  «kii:«  ios 
an\  hfir.  uli«-rfhy  thf  kiiij  i*^  priti,,i  fti»'u  vnlillfd  tn  tin-  laiHU,  ami  thr  |^-»«r*- 
hii*n  ix  r:u>t  nii  hiiii  I'lthi-r  l-x  i!Miiii-<«t  n|  i»fK«-i*,  nr  hv  ai't  nt  law  wilhniii  aiiV  •■&«« 
I'niind  ,  nnw  I  hi*  •li>t.«.i>i««  •■  kl.all  havt*  n-ini'dy  hy  |M-tili«in  ot'  ritshl.  i>Uf;^«-«tiii^  :hr 
till*'  nt   thf  4-rnMn.  aiid  hi«  nuri  »ii|NTinr  ni^ht  U-iMn'  ihi*  tii!«iH*i«in  niad«-  lU: 

uht-n-  thr  rii;lit  ••!   iIm-   |iai'f\.  a**  ui<ll   a**  thr  ri^dit  nl'  th<-  «  P'W  n.  a|i|i«-Ani   upi  a 
rt*«'nril.  thfn-  th«'  part\  ^itaii  have  nvn-^tntn*  -i^  ilrmf.  mIih  h  i<t  |iiittiii^  in  a  « !*;& 
cif  ri^ht  ^n>unih*d  tin  ta<  t^  alr«-a<ly  a«-knnM  h*il^iil  ami  t'r*lahli»ht'<i,  and   |'ra\  la^ 
thr  jud;;nM*nt  n|  tin*  t-*iiirt.  Mliflht-r   u|Hin    iIium*   I'at't**   th«*  kin^  «ir  tbi*  »uhjc«t 
haih  thi*  ri;;hl       .\n  If.  in   ih**  <-a#M>  U't'nn*  f*ti|>|Ni^-d,  thr  ifthnU*  -*|R*t  ial  matter  m 
fnnnd   hy  an   in(|Ui"*l  nt  ntlii  i*.  .nt  \i'<'ll    th«'  di-Mi**iii,  af^  thf  d\  iiii;  wilht.»bt  aa 
hi'ir.  >  thr  |*^ir(\   i^rtiXnl    »*}ia\[    LaVf  tni>h.*fnin.*  tir  iir"%f   ul    thf  mniUit'ii    iav     ■ 
,.,...      Itiil  a*i  ihi**  oi'i'ioin  liap|N-ii<*.  and  'tin*  ri-nii-*l\   \*\  f-fiti''H  nan  t  xir*-tkri\ 
J     tftlmu'*  ainl  i-\|m  i.*i\ t-.  liiat   hy  w^n.^tmn.*  uu*  mm  h  fnlarMii  ab'i  rxtt 
dfri**!  alinnvit  uni\fr>*.i!  i<\   oiXfiai  olatulf^.  |iar1ii  iiiai'l\  ^••i   K<lu    111    f    1-i.  ae  1 
•  A  •(   h!«lw    VI    I    **.  wjiiih  ai*<>  ulhiu  int|iii**i(inii«  n|  ntlirf  tu  \te  travt-r-^S  ^r 
df  nil**)  m  hf-n'\  f  r  tin-  nj)  *  ■•(  a  oiihii-i  t  i<*4  niii  f  riii'd.  f  xtfiit  in  a  vr  r%' lew  i-am*    a 
^  Thi-*«f  |»pM-ffdiiiLf<i  ap'  i..t'i  Ml  'hf  |M-ii\-hai;  nflit  f  m  thf  t  nurt  tit'c  hanirpk  .  xs^i. 
it   ii|n'fi  iilhiritl   (ill  ill  !l..   i.^'h»  U- •iiT«-riiiini  •!  a^'aih>*t  thf  iniwn.  thr  ju  l^n.rrl 
i*.  •/«'•■'    Wi.Pi't.*   '/•  Wi»ni     r#.;   .    ,.••.«.    »■   i  fit 'if    ft    y  ■■••».• -i-.    r*  .'fitu-ltur    ^wfnift,   .«.;.!•     /*•* 

di'tinTu  ffifi' ,  ■  \\l.;>:.  .1*'  I  l.iii-i  I-  aK«a\<*  a-hhil  tii  juili;iiit*nt  ai^a:?-.*!  \h< 
kin^.  /'  In  uh'iTii  i-i  I  ''•  >^  i'\fr  Mupiit*  •!.  an'l  i%hi><*f  ncht  i  till  Mimr  ^u 
■taliilf**    •/ ■  wa<*   iit-\*-r  •!•  !•  aN  d   h\   aii\   liinitath*n  nr  h-iiifth  <>!   tiiur       And  fcv 

(f  <•■<.  «t  ^  :.  I  .<■•*  <    ff     \**  111   pH4i^m^  »     4  M»f.  la 

f*     |lf«     Itr    lit     f  •.».»•',..     ;        i   •■     «•  f    f  t    rv*    •■    •  •    4  k  #1     %.\ 

I*  !.»•«  I  ."  Kmi  bfff  m 
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Biich  jadgment  the  crown  is  instantly  out  of  possession  :(r)  so  that  there  needs 
not  the  indecent  interposition  of  his  own  officers  to  transfer  the  seisin  from  the 
king  to  the  party  aggrieved. 

II.  The  methods  of  redressing  such  injuries  as  the  crown  may  receive  from 
the  subject  are, — 

1.  By  such  usual  common-law  actions  as  are  consistent  with  the  royal  pre- 
rogative and  dignity.  As  therefore  the  king,  by  reason  of  his  legal  ubiquity, 
cannot  be  disseised  or  dispossessed  of  any  real  property  which  is  once  vested  in 
him,  he  can  maintain  no  action  which  supposes  a  dispossession  of  the  plaintiff; 
such  as  an  assize  or  an  ejectment  ;(s)*  but  ne  may  bring  a  quare  impedit,(t)  which 
always  supposes  the  complainant  to  be  seised  or  possessed  of  the  advowson;  and 
he  may  prosecute  this  writ,  like  every  other  by  him  brought,  as  well  in  the 
king's  bench(tf)  as  the  common  pleas,  or  in  whatever  court  he  pleases.  So,  too, 
he  may  bring  an  action  of  trespass  for  taking  away  his  goods ;  but  such  actions 
are  not  usual  (though  in  strictness  maintainable)  for  breaking  his  close,  or  other 
injury  done  upon  his  soil  or  possession. (t/?)  It  would  be  equally  tedious 
*and  difficult,  to  run  through  every  minute  distinction  that  might  be  r^ofiS 
gleaned  from  our  antient  books  with  regard  to  this  matter;  nor  is  it  in  >- 
any  degree  necessary,  as  much  easier  and  more  effectual  remedies  are  usually 
obtained  by  such  prerogative  modes  of  process  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inquisition,  or  inquest  of  office  ;  which  is  an  inquiry  made  by 
the  king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  officii^  or  by  writ  to 
them  sent  for  that  purpose,  or  by  commissioners  specially  appointed,  concemmg 
any  matter  that  entitles  the  king  to  the  possession  of  lands  or  tenements,  goods 
or  chattels.(x)  This  is  done  by  a  jury  of  no  determinate  nuqiber,  being  either 
twelve,  or  less,  or  more.  As,  to  inquire  whether  the  king's  tenant  for  life  died 
seised,  whereby  the  reversion  accrues  to  the  king;  whether  A.,  who  held  im- 
mediately of  the  crown,  died  without  heirs,  in  which  case  the  lands  belong  to 
the  king  by  escheat ;  whether  B.  be  attainted  of  treason,  whereby  his  estate  is 
forfeited  to  the  crown ;  whether  C,  who  has  purchased  lands,  be  an  alien, 
which  is  another  cause  of  fbrfeitm*e ;  whether  D.  be  an  idiot  a  nativitate,  and 
therefore,  together  with  his  lands,  appertains  to  the  custody  of  the  king ;  and 
other  questions  of  like  import,  concerning  both  the  circumstances  of  the  ttmant 
and  the  value  or  identity  of  the  lands.  These  inquests  of  office  were  more 
frequently  in  practice  than  at  present  during  the  continuance  of  the  military 
tenures  among  us ;  when,  upon  the  death  of  every  one  of  the  king's  tenants,  an 
inquest  of  office  was  held,  called  an  inquisitio  post  mortem,  to  inquire  of  what 
lands  he  died  seised,  who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardship,  relief,  primer-seisin,  or  other  advantages,  as  the 
circumstances  of  the  case  might  turn  out.  To  superintend  and  regulate  these 
inquiries,  the  court  of  wards  and  liveries  was  instituted  by  statute  32  Hen.  YIII. 
c.  46,  which  was  abolished  at  the  restoration  of  king  Charles  the  Second, 
together  with  the  oppressive  tenures  upon  which  it  was  founded. 

*With  regard  to  other  matters,  the  inquests  of  office  still  remain  in  r^oMi 
force,  and  are  taken  upon  proper  occasions;  being  extended  not  only  to    *- 

(r)  Finch,  L.  450.  (»)  Bro.  Abr.  Ut  prtng.  130.    F.  N.  B.  90.    YmMknA, 

(•)  Bro.  Abr.  tit.  prtrogativt,  89.  4  Hen.  IV.  4. 

(«)  P.  N.  B.  32.  (>)  Finch,  L.  323, 324, 32S. 

(*)  DjfwrtjfttdciCfmrieM^  e.  hank  le  rtuff. 

*  But  this  objection  to  an  ejectment  does  not  seem  to  apply  where  the  king  is  lessor  of 
the  pUdniiff;  for  it  is  the  Ussu^  and  not  the  lessor,  who  is  supposed  by  the  legal  fiction  to  be 
ou}$ted ;  and  it  is  held  that  where  the  possession  is  not  actually  in  the  king,  but  in  lease 
to  another,  then,  if  a  stranger  enter  on  the  lessee,  he  gains  possession  without  taking 
the  reversion  out  of  the  crown,  and  may  have  his  ejectment  to  recover  the  possession  if 
he  be  afterwards  ousted,  because  there  is  a  possession  in  pais,  and  not  in  the  king,  and 
^hat  possession  is  not  privileged  by  prerogative.  Hence  it  follows  that  the  king's  lessee 
may  likewise  have  an  ejectment  to  punish  the  trespasser  and  to  recover  the  possession 
which  was  taken  from  him.    2  Leon.  20G.    Cro.  £liz.  331.     Adams  on  Eijectm.  72. — 

C«ilTTT 
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Inii*!**.  )•'!'  Ji!"  •  T  .  ■;. Ill  U  :i'i'l  «  li.iM.-N  |i«*r>Miti:it.  u-  in  tin-  i':i*»'  nf  u  n^rk    tr.  i*.;r»- 
tnivi  .  :iii  I    I'l-    .  i*«- .   .I'll   • -|"  ■  i.i.iv  .i-    !••   I  i|-:".'!'!iri»'«   i*T   tiff.  :n't  •       K"'    «  .  •  r\ 
juf\    \*  li  :■  1 1    • !  :•  -  .1  III  II.  \'-r  I  !i  a**  -ii  *>r  !•  l'»ii\  .  «  ".  ■  r\  ••••r«»iiir"*  iiii{i]<-*!  '.)  \'    •  •• 

iiiH  II    A    r r  in    kill 'I    \\    I  li:ii»t  .    r<,<  fjiix  .  i«.  in'T    i-f,l\    vi  :th    r*  ^.»7  I    '• 

i  li:it  f  •  1-    !■  »!   :i  *  •   a«   t-  ■    r«  .11     h»i  ri  -t«.   :ii   all    ii  -j.'  ■  '*.  nii  iii«|iii  ••!  'I   «rti«  «   .   xf  ; 
ll"  ill-  \     fl:i  I    f   !■■     fni-i*'!     "F    f.!ni\.«ir   i-Vill    flu-     tl'jlif.  ••!    tJif    ji.ir!\     *• «    .•-    . 
(tli'iij  '*!  :  I'l  ..  .  n*.     tin-  k;n  J  1-  I  !i>n"M|NHi.  |i\    \    i-rtp*  .if    \\.  •     r*    .     /  ■•.•.  /    •  r.r  *  i--  : 
\*t   liriVi"   III-   1- ir"J'!Miri'» .   .till   .i!-»«i.  '.ii  «"a««i-  ••!   •  ii.iii'"i"  hH''!I'\  .  In*  **r  \»,*  j'a    '.•^* 

m 

un*    ••iii;ri.'I    '■»   -'i<  l»    lliiii^'-.  I'\    u.i\    •*!    •!•* 'iai.  1.  :i<*    liav*-    iiiiVi'fi    l^i    tin      I-J'.V 
of*  i\if  |i If  r V 

Tin  "I*  iiii,M»  -?••  'if'  ••rti'i*  WiTi-  ■liAi*!'!  K\  laiv.  :i-  :iri  ;iiitlii*r.ti<-  iiit*aii«  i  •  j»-.  • 
IIh"  k'ii_'  li:-  I'j^liI  l»\  - 'ii  'iin  iiiaMiT  ••!'  rii>'i>l.  wi'titnil  wliuli  In-,  ill  J*  •■• -I. 
mil  If  I'ln  r  !ak«'  tv»v  |ia!l  !n»iii  :iiiy  lliiii-^  v  V'T  it  :*  :i  |Kir:  ••!'  tliv  i  *•  r:-* 
fit'  Ki  :;)aii<i.  m'mI  :;r*-all\  l<<r  lln-  aiatft  v  <<l  (Iti*  <*i]t<,i  ft.  ihal  (li«*  kiiii;  iiijit  r*--*. 
nit  IT  «ij"  II  aii'i  •••  i/.i"  iifiy  ii»aii*«»  |iii—i '•«.|i»fi  ii|iiiii  liirr  •«'iriiii''«  ••  iiillftut  Ti*i  !:• 
tiTvm!  .■■II  '"I  a  inrv  r  It  1*.  IpiwfVrr.  |i;irii>  uluriv  i'n.ii'lt-l  \*y  tUv  •l.it^i'i*  ••• 
X\  ll«  II  \  III  f  Jii,  iltat  ill  i-:i*i'  'it'  attaiifltT  t'<r  iiii;h  tn-a^'ii  tin*  kiii^  •^a 
liAVi*  till*  t'*rl'i  ittiri'  iii<*tiiiitlv.  u  itliiiiit  hiiv  iiiiiiii«titi'*ii  <>t' t'ttirf  AihI  »•  Itr 
kill;;  liath  111  ;:«'iiiTal  •  tin  tiiji-  :it  all  to  niiy  |iniiM'rty  t»t  Ot'm  —trX  Ui'<irr  -flW^ 
foiiii'l.  iImti  tori',  l«\  till-  ■•TaTiitf  1*«  Ilt'ii  VI  r  t».  it  wa*  «-riiH  IimI.  tliat  all  It  i !••?«■ 
|iati*iii  or  ifiMiit-*  mI  lafiiN  ahil  t*-iii-iii*'iit<*  lii-tMn-  Mffjii*  t'i>iiiif|.  nr  n*tarTit-«i  ml" 
the  «'\«lifi|iii'r.  *liall  Ih-  vmi.|  Ah'l.  I'V  thr  l>ill  **t'  riirlit^  nt  tlif  n-Tnlut:  -n.  I 
W  tiii'l  M  •'t  J.  f  1^.  it  i<*  «l*i  ]ar«<l  that  all  t;nifit-i  ari<l  |iniriii»«-4  of'  rim-^  an-i  f<^- 
liMtiin**  **i  |>:irti''ii!ar  |NT^itf«  U-inri*  i'iiiivii*lii*fi  wliii'li  i^  lim*  th**  irii|u««!  «/ 
uflii'i*  ■  an-  iili-;;al  aii<l  vniij  ;  wliirli.  iii<lriN|,  wiin  till-  law  tit'  th«-  laipl  in  ih*-  mi^ 
i»f  K'luaf'l  flu*   Thirl    .1  • 

^., .  .  'WitK  ri'jani  t«»  n-al  priij»«'rty.  if"  an  ••rtlri*  U-  t'**unfl  |i»r  thr  km^.  it 
*  ^  ]>iit**  liiiii  Ml  iiiifiifiliati*  |iii*i<*<<— ii*!i,  witlioiK  till' tn>iitiU*  lit' a  t'«>mial  rntrr 
pnivi-If'l  a  xiilMt-i'l  ill  llir  hk«*  i-a***-  uiiiihl  liavi*  ha-l  a  riLrht  t**  fiit<*r;  an«l  t:>r 
kill;;  -hail  n-iiivi*  all  tli«*  fiii-**iii*  **r  iiiti*riii«*«liatt<  |»p>rit«  inuii  xhv  limf  lu«  itt.c 
B«*rri|t"l  '•  ■  A*,  oil  till*  Mllii-r  liaii'l.  I»\  tin*  nrf-i-uf*  ••*yr  »iirf.fM^  r  if  thr  kin;:'* 
i*«4*hiaT<<r  or  ^In-ritr  ni-i/.f  laihN  iiif'i  tlif  kiii;;'«  haul  %«ith«>iit  «'aUM\  0|Mtfi  lak.nj: 
thrill  «•!!'  ••!'  tilt-  kiiii;'«  hatiil  a;;aiii  tin*  |iarty  -ha. I  havf  thtr  ni«'«ne  pn»6t»  rv 
aton-i  r>  l.:iii 

111  ••pi>-r  f'>avi>i«l  the  |iii«>«»«>i.^iiiti  «■{'  ih«*  iTou  n.  a(-(|iiiri'«|  \i\  thr  firxiinf  -/ 
mii'h  ••l!i' •-.  the  •*iihi«'i  I  iiia\  ii>>t  onU  havr  hi<*  i-f  f-'in  ••'  ri'/ht,  » liH*h  «iiM  H«r« 
iM-w  la*-t'*  ir>r  t'tiiiiil  hv  th«*  otlh*'.  ati<l  hi*«  f/f"cf''.r.'i«  •/'  -/r-.i/.  whirh  nrlir*  141  Xh* 
la<*t«  a*i  t'l'iTpl  :  hut  aU**  lit*  tiiav  tiir  thf  iiiMi.r  part  ir^irtr^*  nr  i|<*nv  thi*  maitrr 
of  t:i<  t  :t*t  .1.  ami  put  il  in  a  •-iiiir*<*  "t'  trial  h\  tin-  ftiiiini'iiilaw  |»n>r«*««  ••(  ikr 
court  '•('  <  ham  «  r\  :  vrt  -till,  in  «tni«*  •iiM-i*ial  •  a**  *.  In-  hath  im  r«-iiii'«l%'  UfX  t-a! 
a  nii'P-  p«  !i!i"ii  ••!  n:;hl  /■  Thi-*!'  fr>ir*r*tM,  a-*  \*»1!  a*  th**  m'in.«friiat  Jj-  **•  .* 
wrrr  :;r»'ati\  i'iilar:;i-<l  aii'l  n  ::iilat«-«l  liir  tlii*  l»i  iM-til  •■!"  tho  iiiihj«*«-|  hv  !S* 
Matiitf-  ht-i'in*  im-fit  ■••rii*i|.  aii'l  ntlM-n*  w  ■  Aii<l  in  thr  travi  pm-«  thu«i»ivrn'i 
fitatu!>'.  \%lihti  <  aiiK*  111  thr  iilai'i'  of'  till*  iiM  {H-t  It  I*  III  ill'  ni;ht.  the  |«rtv  trk 
vrr>>tn::  r<*  <  •ii*i-hT<**l  a**  the  jiiaintitt'.  f  an*l  !iiii*»t  lh<*ri-t'i«n*  iiiaki*  out  K.«  •  a* 
tith*.  a-*  ui  il  a-*  <.iii|H-ai  h  tliat  i*t  thf  1  ni\«n.  aii'l  lli«*ii  <*hall  hav<*  ji|iii^nii*r)t  p  •• 
lliitNw<    i '*utttt  r»  ;i*    J'li    ••■  ifif  I'.  •(•• 

:*i  Whi  ri  !/!•  ii'»\\n  hath  iiiiai|\  i«»fil\  L'ran!«-'l  aiiv  thini;  hv  Icttrr^  i*av*i 
whii  h  ii'U'l.f  iK't  til  !•••  i;raiir''l.  /  lii  \%  h<  n*  thr  |i;itfiilrr  hath  il**rir  an  »  '• 
,., ..  .     that  aiuoiinf^  til  a  I'-rti  :!i:ri'  ••!    •!!»!•  ^^niiit.  K    thi*  n'fni*«ly  t«i  r«*tii\a.  '.' 

'     pall  III    I*    hy    a    ur.f    nt     •■   r,     ftr-i*    m    1  haiirrry .  i )      Thi«    mav    *•• 
hmiii^hf.  ••■fhi—  ■•fi  thi*  |i:irt  ••!   Mji'  k:ri:;.  in  nrli-r  t^i  n-«»iiinr  th«*  thiiii*  urarir-J 
or.  Jt    thi-  ijr.iht    hi*   11  lun-"!-   t-»  thf  ^uhii-t  t.  thr  kitii?   i*  \»»un*\  «»f    n-r^t   •■ 
|N'iiii,t  hiiii    ii|-*ii  hi**  |M  i.t:  >u    {'>  w**'  hi<t  n*\al  naiiii'  i>*r  n*|H*aliii^  tho  itat«-R'.  ;? 
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Chap.  17.]  PRIVATE  WRONGa  261 

a  scire  facias.(k)  And  so  also,  if  upon  office  untruly  found  for  the  king  he 
grants  the  land  over  to  another,  he  who  is  grieved  thereby  and  traverses  the 
office  itself  is  entitled,  before  issue  joined,  to  a  scire  facias  against  the  patentee 
in  order  to  avoid  the  grant.(Z) 

4.  An  information  on  behalf  of  the  crown,  filed  in  the  exchequer  by  the  king's 
attorney-general,  is  a  method  of  suit  for  recovering  money  or  other  chattels,  or 
for  obtaining  satisfaction  in  damages  for  any  personal  wrong(7;i)  committed  in 
the  lands  or  other  possessions  of  the  crown.  It  differs  from  an  information 
filed  in  the  court  of  king's  bench,  of  which  we  shall  treat  in  the  next  book,  in 
that  this  is  instituted  to  redress  a  private  wrong,  by  which  the  property  of  the 
crown  is  affected  \  that  is  calculated  to  punish  some  public  wrong,  or  heinous 
misdemeanour  in  the  defendant.  It  is  gi*ouuded  on  no  writ  under  seal,  but  merely 
on  the  intimation  of  the  king's  officer,  the  attorney -general,  who  "  gives  the 
court  to  understand  and  be  informed  of"  the  matter  in  question :  upon  which 
the  party  is  put  to  answer,  and  trial  is  had,  as  in  suits  between  subject  and 
sabject.  The  most  usual  informations  are  those  of  intrusion  and  debt:  intrusion^ 
for  any  trespass  committed  on  the  lands  of  the  crown,(/i)  as  by  entering  thereon 
without  title,  holding  over  afler  a  lease  is  determined,  taking  the  profits,  cutting 
down  timber,  or  the  like ;  and  debty  upon  any  contract  for  moneys  due  to  the  king, 
or  for  any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal  statute.  This 
is  most  commonly  used  to  recover  forfeitures  occasioned  by  transgressing  those 
laws  which  are  enacted  for  the  establishment  *and  support  of  the  reve-  ri^oao 
nne ;  others,  which  regard  mere  matters  of  police  and  public  convenience,  ^ 
being  usually  left  to  be  enforced  by  common  informers,  in  the  qui  tarn  informa- 
tions or  actions,  of  which  we  have  formerly  8poken.(o)  But  after  the  attorney- 
general  has  informed  upon  the  breach  of  a  penal  law,  no  other  information  can 
be  received. (/>)  There  is  also  an  information  in  rem,  when  any  goods  are  sup- 
posed to  become  the  property  of  the  crown,  and  no  man  appears  to  claim  them, 
or  to  dispute  the  title  of  the  king.  As  antiently  in  the  case  of  treasure- trove, 
wrecks,  waifs,  and  estrays,  seised  by  the  king's  officer  for  his  use.  Upon  such 
ensure  an  information  was  usually  filed  in  the  king  s  exchequer,  and  thereupon 
a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and  claim  the  effects; 
and  at  the  same  time  there  issued  a  commission  of  appraisement  to  value  the 
goods  in  the  officer's  hands ;  after  the  return  of  which,  and  a  second  proclama- 
U<m  had,  if  no  claimant  appeared,  the  goods  were  supposed  derelict,  and  con- 
demned to  the  use  of  the  crown.(^)  And  when,  in  later  times,  forfeitures  of  the 
goods  themselves,  as  well  as  personal  penalties  on  the  parties,  were  inflicted  by 
act  of  parliament  for  transgressions  against  the  laws  of  the  customs  and  excise, 
the  same  process  was  adopted  in  order  to  secure  such  forfeited  goods  for  the 
public  use,  though  the  offender  himself  had  escaped  the  reach  of  justice. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire  by 
what  authority  he  supports  his  claim,  in  order  to  determine  the  right.(r)  It 
lies  also  in  case  of  non-user  or  long  neglect  of  a  franchise,  or  mis-user  or  abuse 
of  it ;  being  a  writ  commanding  the  defendant  to  show  by  what  warrant  he  ex- 
ercises such  a  franchise,  having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  neglect  or  abuse.'    This  was  originally  returnable  before  the  king's  justices 

(»)  2  Vcntr.  344.  (o)  8oe  page  162. 

(«)  Bro.  Ahr,  Ut  tcirt  facia*,  69, 185.  (/»)  Iliirdr.  201. 

(•)  Moor.  375.  («)  Gilb.  Hist,  of  Exch.  c.  13. 

(•)  Cro.  Jac.  212.    1  Leon.  48.    Sayil.  49.  C)  Finch,  L.  322.    2  Inst.  282. 


*  It  must  not  be  forgotten  that,  although  it  is  said  the  writ  of  quo  warranto  lies  against 
him  who  claims  or  usurps  any  otfice,  a  limitation  is  implied  by  the  fact  that  it  i-.  in  the 
nature  of  a  writ  of  right  for  the  king.  Upon  this  principle,  when  an  application  was  made 
for  a  quo  warranto  information  to  try  the  validity  of  an  election  to  the  otlice  of  church- 
warden, lord  Kenyon  said  that  this  was  not  a  usurpation  on  the  riglits  or  prerogatives 
of  the  crown,  for  which  only  the  old  writ  of  quo  warranto  lay  ;  and  that  an  information 
in  nature  of  a  quo  warranto  could  only  be  granted  in  such  crises.  4  T.  R.  381.  See  also  2 
Stra.  1196.  Bott.  pi.  107.  And  the  writ  was  also  refused  in  a  case  of  forfeiture  of  a 
recorder's  place,    i  Stra.  819. — Chitty. 
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111  I  .!*•    <  t    iihi^-iiii  III   I  •!    li.i     •!•  !•  ;. 11.1111.  In-    -li:!!!    La\<     :iii    aii"^^:kii   •••!(-    *-.i* 
I  l..*i    .    liil   111  «  .!-•    •■!    jul^ii  •  M   I    r  till-   Lii.:;.  I»»r  iK.il  '!.•■  |'.»:''^    i"*  «  ii»  * 
Ml<  li    It. III!  )i;»i  .  <>r  I. .1*11  •l.^ij-i  •!  •'!'  ;il'ifi-'l  :t.  \\i*     li:iii«  lii"*!     :■■   •  itl.i  r    ••  .••    :        '.- 
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JU'J.   Mil   ht    .i!        •.     '.  '  .    I«i    lUMl    •■'il     Mn     jMltX     X\ii'i    U-UrjM  •!    )t 

"111*     juljiiii  II!     «ni    iiui.l    "I    'ft-    w.i    r  ti'*  '      U  iiii^    III    :lit     lial'iri     •?    .v     »  -  '       X 
njlil      I-  IJli.ii  alii  < 'M-  111-;'.  •    i\  •  Il  aj.uii-l   ihi-  »  tf  \\  Il      i         \\  hn  li.  !■ -^t  r     .-•»■. 
till-  !•  iijT  II  III    It".    |ir<M  (  <•••.  I  r'»l  .i!-i  V   ii  i  a^M'tn*!    iLaf    ir^i.-M'    iriT>i  u  },.•  r.     •     -  ■      m 
fail' II,   aii'l    .III  I  •••li:i  «  •!    a    iii"ii     iif»ii  rii    iiii:l.i"l    ••!    jiin-i  •  nT  :i>ii.    l->     ■     '    '        '     « 
tili-'l   Hi   t  ill-  I  «>'ii-i  •'!   kih^  •>   it  I  I  II    I  \   (1.1-  at  Tori  i-x  j<  i  i  i  .u.  ih   li.*    i  .%'    ■        :  « 
w  lit  m|    ly.  .   *•  ,■•  t.ii,r    ,    u  iiii  I    n    III     |if»'«  •  --    :-    -J"  I  •!  «  r.  .iii'l    I  li«-    .;■:„!  .■     :    ■     : 
i|iiilt    ■•il  ili-i  ;->i\  i-        1  l.io  !-<  |it  ••|>«  !  .\  a  I  ri  III  I  ha.  iim  I  Ii<-1  ••:    |i|ii««-4  iM  ;<-ii.  a«  \«  • 
|i(iii:»li  till    M-ii!|'«  I    l'\   a  III"    I"'   ti.i    ii-»i:r|iar  .•■Il  t.f    id.    ir.ii.«  in-i  .  a*  t-  •    .-•   ■    • 
or  •*i-i-<-  It  ti>r  I  it<-  I  I  ••\\  Il  .    Ill*    li:i*  li    l<<iij  l«  I  II  a|<|'=)i  •!  til  till    ini  r*    |   .•«  •  -^  •     • 
tr\  iiij  I  Im-  i:\ii    I  :l:  lit .  -•    ".r.  j  1 1  ■    !i  an*  hi-i-.  nr  i.i,-.;  i.j  il.i-  u  ri>iijtu!    }  ■  ~-«  •—  r . 
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6.  The  writ  of  mandamus(y)  is  also  made,  by  the  same  statute  9  Anne,  c.  20,  a 
most  full  and  eflfectual  remedy,  in  the  first  place,  for  refusal  of  admission  where 
a  person  is  entitled  to  an  office  or  place  in  any  such  corporation  ;  and,  secondly, 
for  wrongful  removal,  when  a  person  is  legally  possessed.  *These  are  r*2P5 
injuries,  for  which  though  redress  for  the  party  interested  may  be  had  ^ 
by  assize,  or  other  means,  yet  as  the  franchises  concern  the  public,  and  may 
affect  the  administration  of  justice,  this  prerogative  writ  also  issues  from  the 
court  of  king's  bench;  commanding,  upon  good  cause  shown  to  the  court,  the 
party  complaining  to  be  admitted  or  restored  to  his  office.  And  the  statute  re- 
quires, that  a  return  be  immediately  made  to  the  first  writ  of  mandamus;  which 
return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his  antagonist 
may  reply,  take  issue,  or  demur,  and  the  same  proceedings  may  be  had,  as  if  an 
action  on  the  case  had  been  brought,  for  making  a  false  return;  and,  after  judg- 
ment obtained  for  the  prosecutor,  he  shall  have  a  peremptory  writ  of  mandamus 
to  compel  his  admission  or  restitution;  which  latter  (m  case  of  an  action)  is 
effected  by  a  writ  of  restitution.(2r)  So  that  now  the  writ  of  mandamuSy  in  cases 
within  this  statute,  is  in  the  nature  of  an  action ;  whereupon  the  party  applying 
and  succeeding  may  be  entitled  to  costs,  in  case  it  be  the  franchise  of  a  citizen, 
burgess,  or  freeman  ;(a)  and  also,  in  general,  a  writ  of  error  may  be  had  there- 
upon.(6) 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute  11 
Geo.  I.  c.  4,  in  case  within  the  regular  time  no  election  shall  be  made  of  the 
mayor  or  other  chief  offiger  of  any  city,  borough,  or  town  corporate,  or  (being 
made)  it  shall  afterwards  become  void;  requiring  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  admitting  and  swearing  in  the  magi»- 
trat^38  so  respectively  chosen.* 

(»)  8ee  pagp  110.  (■)  Ptat.  12  0«o.  ITT.  c.  21. 

(•)  11  Rep.  73.  (»;  1  P.  Wnu.  851. 

person  who  had  been  twenty  years  in  the  possession  of  his  franchise,  (see  4  Burr.  1962 ;) 
but,  having  reason  to  consider  this  too  extensive  a  limit,  they  resolved  upK>n  a  new  rule, 
— ^viz.,  not  to  allow  such  an  information  against  any  person  who  had  been  six  years  in 
possession.  4  T.  R.  284.  The  legislature,  however,  thinking  this  too  sudden  a  change 
in  the  practice  of  the  court,  and  because  it  did  not  extend  to  informations  filed  by  the 
attorney-general,  enacted,  by  32  Geo.  III.  c.  58,  that  to  any  information  in  the  nature  of 
quo  warranto,  for  the  exercise  of  any  corporate  office  or  franchise,  the  defendant  might 
plead  that  he  had  been  in  possession  of,  or  had  executed,  the  office  for  six  years  or  more. 
And,  by  s.  3,  no  defendant  shall  be  afiected  by  any  defect  in  the  title  of  the  person  from 
whom  he  derived  his  right  and  title,  if  that  person  had  been  in  the  undisturbed  exercise 
of  his  office  or  ftunchise  six  years  previous  to  the  filing  of  the  information.  A  title  to 
one  office  which  is  a  qualification  to  hold  another  is  not  within  this  clause.  2  M.  &  S. 
71.— Chitty. 

But,  by  statute  32  Geo.  III.  c.  58,  no  member  or  officer  of  any  town  corporate  shall  be 
disturbed  in  the  ei^'oyment  of  his  office  or  franchise  which  he  has  enjoyed  for  six  years, 
whether  the  information  in  the  nature  of  a  quo  warranto  is  exhibited  by  leave  of  the 
court  or  on  behalf  of  the  crown  by  virtue  of  the  royal  prerogative.  And,  by  the  recent 
statutes  7  W.  IV.  and  1  Vict.  c.  78  and  6  &  7  Vict.  c.  89,  the  application  to  the  court  for 
the  purpose  of  calling  upon  any  person  to  show  by  what  warrant  he  claims  to  exercise 
the  office  of  mayor,  alderman,  or  burgess,  in  any  borough  within  the  Municipal  Corpo- 
ration Act,  must  be  made  within  twelve  months  after  the  election  of  the  defendant,  or 
the  time  at  which  he  became  disqualified. — Stewart. 

*  Besides  the  cases  arising  in  corporations,  writs  of  mandamus  have  been  granted  to 
admit  prebendaries,  (Stra.  159,)  an  apparitor-general,  (Stra.  897,)  parish  clerks,  (Say,  R. 
159.  Cowp.  371,)  and  sextons.  2  Lev.  18.  1  Ventr.  143.  So  to  admit  scavengers,  &c., 
if^h.  2  T.  K.  181 ;)  to  restore  a  schoolmaster  of  a  grammar-school  founded  by  the  crown. 
»Stra.  58.  So  to  restore  a  member  of  a  university  who  had  been  improperly  suspended 
from  his  degrees.  In  like  manner,  a  mandamus  will  lie  to  compel  a  dean  and  chapter 
to  fill  up  a  vacancy  among  canons-residentiary,  (1  T.  R.  652;)  so  to  the  ecclesiastical 
court,  (1  Ventr.  115 ;)  so  to  grant  the  probate  of  a  will  to  an  executor.  1  Ventr.  335. 
So  a  mandamus  lies  to  the  judge  of  the  prerogative  court  of  Canterbury  to  grant 
administration  to  the  husband  of  the  wife's  estate  when  the  husband  has  done  nothing 
to  depart  from  his  right.  Stra.  891,  1118.  A  mandamus  will  lie  to  justices  to  nominate 
overseers  of  the  poor,  although  the  time  mentioned  in  the  43  Eliz.  has  expired.  Stra. 
1123.    So  to  appoint  a  surveyor  of  the  highways  where  the  justices  had  not  appointed 
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!•-!•.»  •  I  ■  'I^  /•  wii-  :■•..-..•  I  \ .  ••  r  fi-^r  t'l  ill*  tiiai'>r  .11.  1  •  ■' !■•"■*:  ■  n  ■'^  l^  ■-  :tf 
•  if  I^>i.l-  II.  !•>  fliii.l  .t  I  •  ''  Il  *••  !.'.<  :!:•  •'  ••!  aiplili^r  Mki*^  li.i'l  ••■r^*-*!  it  tlif^^i-  «•  AT*  vw  ■ 
•■•••••ivt  |\  .  K-.  in-t  •  .  fitr.if.  I-  V.I  n-'  i.i  "f  til'- (111 .  IT  K.  Il^•  .  li-'f  til  tlir  r*  l.«-^  / 
Ji|-.'.  •  .  .i.«  t-'  •  \  irir.i.f  .1  >i  •  r  •  1  1  •.•-  wl.  •  li.i*  li.'.-ii  |:  -t'n**-)!  in  ■'fl*'?  I  •  ).  •  ••  •  g 
••in.  !:•  -I  .1  !•  11  'W  ■•*,  til-  ■  ■!!•  ^-  *  i  I!  ".  •  J  n-  r  '"  .%  ;  :-:1-t  wIm  ?••  ?•••  :•  -I.  kf  •  •  -^ 
I'li-Ii  r  I  -.  .>.r-  'I  tl  .111!  -.  r  :\  J  i  !l  l"  i:  -r  !■•  '  '•  •■^  4  fn.i:  -!•  r  I'f  an  »  r.*!  w»*i  .  •■ 
■•  ?i*  f  .•  •!.•  •  I  ?i  .•  '  ••-•■  '.  •  :•  ;  •  ■.  ■  f . .  Il  J  •••  .'i'  r«-,'iil  irii  .i'lfi;irt.  •!  Im*  rii*_«  tr»  h  •  •  ^  1 
in  nr.    i-  ':>ri   f   r  !:i-  !.•  \   li  i-l   .11    1    '•  -  •    \*->i      'J  1'    IC    1'"*       A  iiiintl.iiiiu*  t«  gr^n'^l    9  • 

fi»r   I  •;*  '  ■     I  «-:•■!.     .*j.  i   I :iii-«  I    '    •     i-if-riiitih t   |-«iI»Ip    •l"-il.«»       !l»-fi«  *•   ti.^    ••--1 

Will  II  ■!  »*r.iikt  .t  *  -  .1  Ir.ii  II.*  •     :  I     -  •'.  -ii    il  f  !.•-  :ii 't.in I  ••ri'*  ■■'  it«  ni«*ln(^r«   V-  r»  '    :-. 

till*  I  r— if  II- II  •  !  !••  'iiiT-  t"i.l.:.  t<l.\:>i.iil  'J  U  A  A.  lO*.  '1  li  A  A  *'.'•  :i« 
lii.«l.  ■  1  ^ir .  Il,-  t'.f  I'.i-l  :-  .1  f:i"'.  r  '  •■.•!•••  i»!.imI  •••jn  itii  •'  an*!  th«»r*'fi»rp  •?*•» 
llii  :■■•  I.  r.  M.k-  11). •  rl.i  rill.-'  •  •  :  t.  •!  1  r:  ■!•!  t.>  1  •  l-ir:--!  n  ji  •  KimLvAi^i  '  ■.- 
ir-ii  <     !'  •!    «^ii  •  ti  ^«a*   t  !■•  -■«     •    1  •  ,1'  ■..  -1-     t-  •   •  ■  -.rt  :•  f  •-'•I  a  ntai:-lAn;ii«.     •  :     ^ 

\     •»«•  1  I  ••  •  •  •!*!    Il  i\  •     p      I      » ■  •   •      .T  ir  •  .k  f!i  If:  i  ivr;.  t-     ii:>t  •-«  «    t*>  otnif  «•!    !^  «  -.     "  ■ 

•Till  »■  ■  I  I  T  • .  '.!  iT  -l«-i  •  I  » ■  •  ••  .  •  III  •  !'l'  r  ■  ■•  Ml  i-i,l«-ii  III-  ••  '-n  *  pirt:<-uW*  ;  u..*  •.• 
^  In  .1  I'  I  -«  'II  nil  |t-r  .1  f:.i''  i  I?'  .-  J  .■  •  f.  «  r  _'lil  *-'it  •  iil\  .1  li<r»l  [■**■•■■»:  -fi.  to  ^- ft.- -• 
ill*'  I  ir? .  •  .fc.--'-rt  li.«  T  .•?.?  •  :  •  ;  i-  i*  % .  lit  ii-  ••  •«  '  i'  i  "■  -r-i  Ka«  l**"!^!!  h'-M-r:  ?  :  l- 
Ih*  .1  .-  -  -1  :•  '..irii  t  •  .1  III  f  I  it!:.  *  -  %•  1-  ti  .1  •  It^iri  ^war  !•  n,  Strmi  ^.•1.  ^'.*!»  t^^-m.^^^  \ 
!•  •i:rt-  ••  i  •■f.'i  j.«  m  in  fi.-N-r  ..  •  ?!  ■  •  ■»  *.  •  i«  t--  ti-'  li;-  'lut)  an*l  li'»  inoinw^n  rf>  1^  -^0 
fill  I'M  !  r  it  *!••-  I  irf  >  f:  f  .1  r:.-!.!  if  i.'li^  t->  I-- A'iiii.'t--*!  if  hi*  li»*  ti-i|.  ih»  a  iR.  «i  a 
«:!!  -I  •  I,  Ml  II  •  ^tt  m\  Will  r>  x>  r  *^«  "fV  •  r  ■.«  I-  it  iii.n.<il«-nAl.  Ii«  la  t«i  rsw^l*  ht*  J^rV. 
IpI  llir  ritii«i-«|urn^  r  b««  aSat  It  w:!l.  >li*  *.'•  -i'uittt. 
I^« 
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description  ;  whereby  every  man  knows  what  satisfaction  he  is  entitled  to  expect 
from  tne  courts  of  justice,  and  as  little  as  possible  is  lefl  in  the  breast  of  the 
judges,  whom  the  law  appoints  to  administer  and  not  to  prescribe  the  remedy. 
And  I  may  venture  to  affirm  that  there  is  hardly  a  possible  injury,  that  can  be 
offered  either  to  the  person  or  property  of  another,  for  which  the  party  injured 
may  not  find  a  remedial  writ,  conceived  in  such  terms  as  are  properly  and  sin- 
gularly adapted  to  his  own  particular  grievance. 

In  the  several  personal  actions  which  we  have  cursorily  explained,  as  debt, 
trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  observe  how  plain, 
perspicuous,  and  simple  the  remedy  is,  as  chalked  out  by  the  antient  common 
law.  In  the  methods  prescribed  for  the  recovery  of  landed  and  other  perma- 
nent property,  as  the  right  is  more  intricate,  the  feodal  or  rather  Norman  remedy 
by  real  actions  is  somewhat  more  complex  and  difficult,  and  attended  witn 
some  delays.  And  since,  in  order  to  obviate  those  difficulties  and  re-  rn^oaT 
trench  those  *delays,  we  have  permitted  the  rights  of  real  property  to  L 
be  drawn  into  question  in  mixed  or  personal  suits,  we  are  (it  must  be  owned) 
obliged  to  have  recourse  to  such  arbitrary  fictions  and  expedients,  that  unless  we 
had  developed  their  principles,  and  traced  out  their  progress  and  history,  our 
present  system  of  remedial  jurisprudence  (in  respect  of  landed  property)  would 
appear  the  most  intricate  and  unnatural  that  ever  was  adopted  by  a  free  and 
enlightened  people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when  attentively  con- 
sidered, to  be  one  of  those  troublesome,  but  not  dangerous,  evils,  which  have 
their  root  in  the  frame  of  our  constitution,  and  which  therefore  can  never  be 
cured  without  hazarding  every  thing  that  is  dear  to  us.  In  absolute  govern- 
ments, when  new  arrangements  of  property  and  a  gradual  change  of  manners 
have  destroyed  the  original  ideas  on  which  the  laws  were  devised  and  esta- 
blished, the  prince  by  his  edict  may  promulge  a  new  code,  more  suited  to  the 
present  emergencies.  But  when  laws  are  to  be  framed  by  popular  assemblies, 
even  of  the  representative  kind,  it  is  too  herculean  a  task  to  begin  the  work  of 
legislation  afresh,  and  extract  a  new  system  from  the  discordant  opinions  ot 
more  than  five  hundred  counsellors.  A  single  legislator  or  an  enterprising 
sovereign,  a  Solon  or  Lycurgus,  a  Justinian  or  a  Frederick,  may  at  any  time 
form  a  concise,  and  perhaps  a  uniform,  plan  of  justice :  and  evil  betide  that 
presumptuous  subject  who  questions  its  wisdom  or  utility.  But  who  that  is 
acquainted,  with  the  difficult}^  of  new-modelling  any  branch  of  our  statute  laws 
(though  relating  but  to  roads  or  to  parish  settlements)  will  conceive  it  ever 
reasible  to  alter  any  fundamental  point  of  the  common  law,  with  all  its  append- 
ages and  consequents,  and  set  up  another  rule  in  its  stead?  When  therefore, 
by  the  gradual  influence  of  foreign  trade  and  domestic  tranquillity,  the  spirit  of 
our  military  tenures  began  to  decay,  and  at  length  the  whole  structure  was  re- 
moved, the  judges  quickly  perceived  that  the  forms  and  delays  of  the  old  feodal 
actions  (guarded  with  their  several  outworks  of  essoins,  vouchers,  aid-pray- 
ers, and  a  hundred  other  formidable  intrenchments)  were  ill  suited  to  that 
*more  simple  and  commercial  mode  of  property  which  succeeded  the  r*.>ftQ 
former,  and  required  a  more  speedy  decision  of  right,  to  facilitate  ex-  ^ 
change  and  alienation.  Yet  they  wisely  avoided  soliciting  any  great  legislative 
revolution  in  the  old-established  forms,  which  might  have  been  productive  of 
consequences  more  numerous  and  extensive  than  the  most  penetrating  genius 
could  foresee;  but  left  them  as  they  were,  to  languish  in  obscurity  and  oblivion, 
and  endeavoured  by  a  series  of  minute  contrivances  to  accommodate  such  per- 
sonal actions,  as  were  then  in  use,  to  all  the  most  useful  purposes  of  remedial 
justice :  and  where,  through  the  dread  of  innovation,  they  hesitated  at  going  so 
far  a.s  perhaps  their  good  sense  would  have  prompted  them,  they  lefl  an  open- 
ing for  the  more  liberal  and  enterprising  judges,  who  have  sat  in  our  courts  of 
equity,  to  show  them  their  error  by  supplying  the  omissions  of  the  courts  of 
law.  And,  since  the  new  expedients  have  been  refined  by  the  practice  of  more 
than  a  centdry,  and  are  sufficiently  known  and  understood,  they  in  general 
answer  the  purpose  of  doing  speedy  and  substantial  justice,  much  better  than 
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I'liiiM  ti«iu  U>  rlT<M-t«*«l  l<v  aiiv  irri'nt  rniMlniiit'iituI  alt4*niiifitii«.  Thr  nnlv  <Jiffiralti 
th;if  aitt'ii'l-*  tlii-iu  iin-ii  tPMii  th«>ir  tiriinii^  nriil  rinuiticK :  hut.  «ih«-n  «i*«*  «i 
lia\i*iti-«  ii\«'ri-il  I  hi'  |*n*)M  r  «  li  u .  tli:it  I;il>\riii(h  i<«  i*ti<iilv  |*«Ti*u<i«*t|  Wur  •\*trfl 
III'  rt-iiii  'i.:!)  lau  n-*  ui^d"*  :iii  ••:•!  (•••tiiu*  «-a^tI«*.  «*r«*i  t«*«i  in  thr  li.ijkt  •'!  i-littiiry 
l»ut  tiittil  i:|i  l*»r  u  iiii«!i'tii  iiihahitaiil  Th«*  iimatt'ii  raniimrt*.  ih<-  t-nilMiil'^ 
t'lun-^.  aii'l  th«*  tniphii'l  liaii*.  nn*  iiin^inliiviit  ati«i  vi-iirml»lt*.  hut  o*«-ir«A,  aiKJ 
ihi  r«  li<ri  t.*-;.:li-<  ti  •!  1  L«-  iLti  ritir  aparliiiriitM,  now  ariitnitii'Mlati'il  t<i  tiuilv  u*' 
art*  rlii'iTiul  aiitl  «-MiiiiiHNiiiiu«.  th<>ii;^h  iht-ir  a|i|»n*arhvf*  may  hr  i%iif)iii^  m^J 
(lirtlrult 

III  thi-  part  <»!'  nur  tli*i|ui->iti<>ii*«  1  li«iw«*v«'r  thought  it  my  «lnly  U*  onff'<*l<|.  ■« 
far  a*«  iiit«'lli;:ihly  I  i-i'iiM.  tin*  natun*  ul  thi-«i*  n*al  ai'tiorin.  an  writ  a«  i*t  |»rrwitt« 
n-fllf'iir^  Ami  thl*i  iMit  <'lil\  hi-<  »U*<'  ihr\  arr  ••till  lli  t«tn*r.  nX\\\  th«*  law  <»t  tL« 
laiitl.  tlioti^h  4ih^i'li(i>  aiiil  ili-u^«-tl.  aihl  may  |M*rha|Hi.  in  tli«*ir  turn,  Ik*  lii-rrsflrr 
with  ^>iiu*  nm-^^^ary  «-i»rri-i-tiMn».  t  aMiMl  nut  a;;niii  iMl«i  rf»mmfin  um*;  bat  alw 
•  *i*'i  I  !'•'*'*'"*•'.  "••  i*  M'i»-ihU'  •wrilt-r  liar*  Wfll  iil»**»r%»*«l,ir  •  '•wh«N'ViT  r«in»i«im 
''  h«A\  i;r«*at  a  <-(»h('n*n4  ••  thrn*  if*  lK*twi*4'n  th«*  Ht.*v<*rai  |iartA  of*  thi*  law.aad 
h<»w  mtirh  till*  n-atMiH  <'i  mir  i  jti*  <i|N'n>i  und  ilt*|M*niiM  u|H»n  that  nt'  an«*(Li'r.  vili, 
1  |)rt'*<nni«'.  U-  lar  tn»ni  thinkin'^  any  of  thr  ojil  Iraniini;  um'U'im*.  «hic-h  «i!l  ac 
mu«'h  (onilurr  to  thi*  |M'rl<M  I  uiiiU*p«ianilini;  of  tin*  mii«ii-rn.'*  Ami.  l*«-»i*Si«.  I 
^hiM|l«l  havi*  (inm*  :;rra(  ihju^tit-r  to  ihi*  touiHlrm  of  our  l«-i;al  c«iiiMi1utiori.  h»«l  I 
li'il  thi'  "iluih  lit  !••  iiiia;;iiif  that  (ht-  n-iin'ilial  in<*trum«*ntM  ttf  mir  law  Wrn-  «inip» 
ally  rontrivt*4l  in  ni  <• '111111  n-atiMl  a  torm  a**  wt*  now  |irt*iM*nt  thoiii  to  hi*  virv 
had  1.  tor  iiiTttani-i*.  riitirrlv  iia.*t**i*it  over  tlu*  «lin*«-l  ami  ohviuu^  n*mrili«»  h% 
a!<ii*ix«-f«  ati«l  writf*  tif  iii(r\.  ami  onlv  laid  U'lon*  him  the  modrni  iiirlL«Al  «il 
|ir(»M-(  utinj^  a  writ  of  ••jn  tmi-iit. 


(•IIAI*TKU  XVIII. 

or  TIIK   PriL<!lT  OK  KKMKhU>   liY    ArTH»X;    AND   FIRST  «»K  TUE 

nUhilNAL    WHIT. 

•.>-!)  1  *!! AViNo.  undiT  th««  hi*ail  of  rf/rr  m  Ay  jtuif  in  eourf*^  pfiintrd  oat  \m  thi 
*  pn  ri*4lin;;  pa :;«••*.  in  tin*  lin*t  plac-i*.  thf  nttturr  am!  M^wral  Mpn-trt  «4f  t^miU 
of  jiiHtH'i*.  whi-nin  riin«  ilii--*  an*  adniini-tiTi'il  |or  all  unrta  uf  priratt*  «r««ffi£«; 
an«l.  in  thf  Hniitiii  piai  •'.  <»Im*\vii  to  wliii-h  tif  thi*'««*  i-ourtu  in  jiartirular  ap|4H» 
th>ii  niuxt  hi*  nia«li-  t<<r  rii|rf<»-.  a«  t*«inliiii;  to  thi*  di^tiiirtion  of  injan<«.  ur.  ia 
otIiiT  \»onU.  u  hai  ui-tiii:'«  an*  •*••■/» '.'.fV/-  hv  oti«*  (*«iurt,  and  wlmt  l»v  amtlli«r:  I 
pDH'tfiliil.  undiT  tlti'  Iilifttf  iri.iirif.4  ri>;;i..-.f'7«  />»/  fAr*  t'nurt*  «*/  r^trnm-im  Lrir.  ti 
dfliiii-  ami  i*\p)ain  (hi*  •|mi  itital  n  nn'dii**  hy  arti*>n  proviih-d  lor  rvrrr  |aM«iHi 
d(';rn'i*  <>t  wn>n*^  t>r  injiir\.a«  y\*  ii  ^ui-h  n*nii'ilii'«  an  an*  tlonnanl  ami  ful  <4  mt 
a**  thii*<*  whii  h  arr  m  i-\t  r\  *\a\  •«  prai  Ti«-i-.  appn-hriidin;;  that  llio  rraoitn  '4  tki 
oiif  «oulil  iii'V«-r  hi*  I  lfar!\  ••  nipnhrndi-tl  utth«>ut  Mtnn*  a<'«|uaintanri>  wiili  tk 
oihi*r;  ami  I  am  nn^.  in  iik«>  »a**(  plun*.  (<•  i-xaminr  thf  miraaff  in  «hi«  b  tbfW 
M*vi*nil  n*ini-«!ii**i  an*  j*ir*U'-i  a:.il  applii**!  I'\  actum  in  the  i^»an«  of  i-vHosaa 
law-  ;  to  whiili  I  ^liall  alt*  I'uai'iU  ••uhj'iiii  a  hrii*f  aiHiuiiit  of  ibr  |»nj^'««^liac*  m 
roiirtn  of  ri|iiity 

In  tn-aliii:;  *A  ri-iin  «iii-*«  hv  a«  tion  nt  i-t*ii,Mii>ii  law.  I  ^hall  tx^nilnc  inVM*lf  to 
thi*  n*'-hrn  im  iImmI  hI  praii:i<-  in  mir  i>><tri**  i*f  judiratuiv  For  th«*Q^  1 
thi'Uirht    It    !ii(i--ar\   t*<  (I.P'U  tutt  a   f«-u    "l>*»*  nation*  i^n  the  Batarv  <«f 


,.,«.  .  ai  litiii**,  hoHi-vi-r  *at  pri*>i*tii  •l:'<ii*Mil.  in  onifr  tu  driu<»n«lril*  tfc« 
'  ( ••hi-n-iii-i*  and  uiiit<'riii:(\  i-i  fiur  U-L'al  roii*.iitntii»n.  ami  that  th«*rir  mm 
n«'  iiijur\  xti'h^tinati*  and  iiixrti  lati-  hut  uhuh  mi:;ht  in  llu*  rnd  Kr  enidj.«l«»l 
hv  ^•nit' or  «>thi*r  of  tht'-n*  r«-nii-iiia!  uim«:  \iI  it  wnnld  li*  t«to  irk<*4»atr  a 
to  |H  rpli-x  Uith   my  ri'adrn*  and  m\ -tif  Hith  rxplainin^  all  the  r«lv«  ul" 

!••  lUvk  IW  ( '«  Lai.  ynl 
lit 
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coeding  in  those  obsolete  actions,  which  are  frequently  mere  positive  establish- 
ments,/omw  et  figura  judiciiy  and  conduce  verj'  little  to  illustrate  the  reason 
and  fundamental  grounds  of  the  law.  Wherever  I  apprehend  they  may  at  all 
conduce  to  this  end,  I  shall  endeavour  to  hint  at  them  incidentally. 

What,  therefore,  the  student  may  expect  in  this  and  the  succeeding  chaptera 
is,  an  ac<'Ount  of  the  method  of.  proceeding  in  and  prosecuting  a  suit  upon  any 
of  the  personal  writs  we  have  before  spoken  of,  in  the  court  of  common  pleas 
at  Westminster,  that  being  the  court  originally  constituted  for  the  prosecution 
of  all  civil  actions.  It  is  true  that  the  courts  of  king's  bench  and  exchequer, 
in  order,  without  entrenching  upon  antient  forms,  to  extend  their  remedial 
influence  to  the  necessities  of  modern  times,  have  now  obtained  a  concurrent 
jurisdiction  and  cognizance  of  very  many  civil  suiU ;  but  as  causes  are  therein 
conducted  by  much  the  same  advocates  and  attorneys,  and  the  several  courts 
and  their  judges  have  an  entire  communication  with  each  other,  the  methods 
and  forms  of  proceeding  are  in  all  material  respects  the  same  in  all  of  them. 
So  that  in  giving  an  abstract  orhistory^a)  of  the  progress  of  a  suit  through 
the  court  of  common  pleas,  we  '''shall  at  the  same  time  give  a  general  r^oyo 
account  of  the  proceedings  of  the  other  two  courts;  taking  notice,  ^ 
however,  of  any  considerable  difference  in  the  local  practice  of  each.  And  the 
same  abstract  will  moreover  afford  us  some  general  idea  of  the  conduct  of  a 
cause  in  the  inferior  courts  of  common  law,  those  in  cities  and  boroughs,  or  in 
the  court-baron,  or  hundred  or  county  court ;  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  superior  tribunals,  to  which  their  causes  may 
probably  be,  in  some  stage  or  other,  removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  before  us 
will  be  (I  apprehend)  to  pursue  it  in  the  order  and  method  wherein  the  pro- 
ceedings themselves  follow  each  other,  rather  than  to  distract  and  subdivide  it 
by  any  more  logical  analysis.  The  general,  therefore,  and  orderly  parts  of  a 
suit  are  these:  1.  The  original  writ;  2.  The  process;  3.  The  pleadings;  4.  The 
issue  or  demurrer;  5.  The  trial;  6.  The  judgment,  and  its  incidents;  7.  The 
proceeding  in  nature  of  appeals ;  8.  The  execution. 

First,  then,  of  the  originaly  or  original  writ;'  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thinks  it 
worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  himself, 
or  take  advice,  what  redress  the  law  has  given  for  that  injury ;  and  thereupon 
is  to  make  application  or  suit  to  the  crown,  the  fountain  of  all  justice,  for 
that  particular  specific  remedy  which  he  is  determined  or  advised  to  pursue. 
As,  for  money  due  on  bond,  an  action  of  debt ;  fof  goods  detained  without 
force,  an  action  of  detinue  or  trover ;  or,  if  taken  with  force,  an  action  of 
trespass  vi  *et  armis ;  or  to  try  the  title  of  lands,  a  writ  of  entry ^  ov  r^^l^ 
action  of  trespass    in    ejectment;  or  for  any  consequential  injury  re-     ^ 

(«)  In  deducing  thia  hUtory  the  Btndent  must  not  expect  rable  anderatanding  may  glenn  pm  rt  nata  aa  much  aa  fa 

aatborities  to  be  constantly  cited,  aa  practical  knowledge  ia  aufflctent  for  hiii  purpotse.    Theae  hmJcx  of  practice^  aa  they 

Dot  so  mach  to  be  learned  from  nny  books  of  law  its  from  are  callod,  are  all  pn^tty  much  on  a  level  in  point  of  compo- 

expeiience  and  attendance  on  the  courta.     Tlie  compiler  sition  and  solid  in0tniction.  so  that  that  which  bears  the 

anat  therefore  be  frequently  obliged  to  rely  upon  his  own  latest  edition  is  UMually  the  best     But  (Jilbert's  History  and 

ofaaerrationa,— which  in  general  he  hath  been  studious  to  Practice  of  the  Court  of  Common  Pleas  is  a  book  of  a  Yery 

avoid  where  thoae  of  any  other  might  be  h:id.  To  accompany  different  stamp ;  and  though  (like  the  rest  of  his  po«thumoaa 

and  illu<»trate  these  remarks,  such  gentlemen  an  are  de>  works)  it  haa  suffered  most  groasly  by  ignorant  or  careleai 

■igned  for  the  profeaaion  Kill  find  it  necfsjtjiry  to  peruse  the  trnuacribers,  yet  it  has  tniciMl  out  the  reiuton  of  many  parts 

books  of  entrirt^  ancient  and  mctdfrn,  which  are  transcripts  of  our  modern  practice,  from  the  feodal  iustitutions  and  the 

of  proceedings  that  hare  lioen  hud  in  xorae  particular  actions,  primitive  construction  of  our  courts,  in  a  moat  clear  umI 

A  book  or  two  of  technical  learning  will  also  be  found  very  ingenious  manner.^ 
convenient,  from  whkh  a  man  of  lilierul  education  and  toltv 


*  The  more  recent  publications  of  Mr.  Serjt.  Sellon  and  Mr.  Tidd,  and  those  of  Mr. 
Impey  and  Mr.  Lee,  now  afford  still  more  explicit  information  on  the  subject  of  Practice. 
— Chittv. 

'  Before  the  passing  the  6  Geo.  IV.  c.  96,  one  great  object  of  proceeding  by  special 
original  was  to  compel  the  defendant  to  bring  a  writ  of  error  in  parliament,  if  he 
intended  to  delay;  but  that  act  having  restrained  writs  of  error  upon  judgments,  even 
before  verdict,  unless  the  defendant  finds  bail  in  error,  proceedings  are  now  more  fre- 
Quently  by  capias  in  the  court  of  Common  Pleas  and  by  latitat  in  the  King's  Bench. — 
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and  the  like :  in  all  which  eases  the  writ  is  drawn  up  in  the  form  of  a  prcecipe 
or  command,  to  do  thus  or  show  cause  to  the  contrary ;  giving  the  defendant 
his  choice,  to  redress  the  injury  or  stand  the  suit.  The  other  species  of  original 
writs  is  called  a  si  fecerit  te  securum^  from  the  words  of  the  writ;  which  directs 
the  sheriff  to  cause  the  defcjidant  to  appear  in  court,  without  any  option  given 
him,  provided  the  plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his 
claim.(^)  This  wnt  is  in  use  where  nothing  is  specifically  demanded,  but  only 
a  satisiaction  in  general:  to  obtain  which,  and  minister  complete  redress,  the 
intervention  of  some  judicature  is  necessary.  Such  are  writs  of  trespass,  or  on 
the  ease,  wherein  no  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only 
damages  to  be  assessed  by  a  jury.  For  this  end  the  defendant  is  immediately 
called  upon  to  appear  in  court,  provided  the  plaintiff  gives  good  security  of 
prosecuting  his  claim.  Both  species  of  writs  are  teste&y  or  witnessed  in  the  king's 
own  name;  "witness  ourselves  at  Westminster,"  or  wherever  the  chancery  may 
be  held. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  prosecuting  his 
claim,  is  common  to  both  writs,  though  it  gives  denomination  only  to  the  latter. 
The  whole  of  it  is  at  present  become  a  mere  matter  of  form ;  and  John  Doe  and 
Richard  Roe  are  always  returned  as  the  standing  pledges  for  this  purpose.  The 
antient  use  of  them  was  to  answer  for  the  ^plaintiff,  who  in  case  he  r*o7K 
brought  an  action  without  cause,  or  failed  in  the  prosecution  of  it  when  ^ 
brought,  was  liable  to  an  amercement  from  the  crown  for  raising  a  false  accusa- 
tion ;  and  so  the  form  of  judgment  still  is.(A)  In  like  manner,  as  by  the  Gothic 
constitutions  no  person  was  permitted  to  lay  a  complaint  against  another  "nisi 
sub  scriptura  aut  specificatione  trium  testiuMy  quod  actionem  veUet  persequi ;'\i)  and 
as  by  the  laws  of  Sancho  I.,  king  of  Portugal,  damages  were  given  against  a 
plaintiff  who  prosecuted  a  groundless  action. (A) 

The  day  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on  which 
the  sheriff  is  to  bring  in  the  writ  and  report  how  far  he  has  obeyed  it,  is  called 
the  return  of  the  writ:  it  being  then  returned  by  him  to  the  king's  justices  at 
Westminster.  And  it  is  always  made  returnable  at  the  distance  of  at  least 
fifteen  days  from  the  date  or  teste,  that  the  defendant  may  have  time  to  come  up 
to  Westminster,  ev,en  from  the  most  remote  parts  of  the  kingdom ;  and  upon 
some  day  in  one  of  the  four  termSj  in  which  the  court  sits  for  the  despatch  of 
business. 

These  terms  are  supposed  by  Mr.  Selden(0  to  have  been  instituted  by  William 
the  Conqueror;  but  Sir  Henry  Spelman  hath  clearly  and  learnedly  shown,  that 
they  were  gradually  formed  from  the  canonical  constitutions  of  the  church; 
being  indeed  no  other  than  those  leisure  seasons  of  the  year  which  were  not 
occupied  by  the  great  festivals  or  fasts,  or  which  were  not  liable  to  the  general 
avocations  of  rural  business.  Throughout  all  Christendom,  in  very  early  times, 
the  whole  year  was  one  continual  term  for  hearing  and  deciding  causes.  For 
the  Christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who  were 
extremely  supei'stitious  in  the  observation  of  their  dies  fasti  et  nefasti,  went  into 
a  contrary  extreme,  and  administered  justice  upon  all  days  alike.  *Till  rn^o^a 
at  length  the  church  interposed  and  exempted  certain  holy  seasons  from  '- 
being  profaned  b}-  the  tumult  of  forensic  litigations.  As,  particularly,  the  time 
of  Advent  and  Christmas,  which  gave  rise  to  the  winter  vacation  ;  the  time  of 
Lent  and  Easter,  which  created  that  in  the  spring;  the  time  of  Pentecost,  which 
produced  the  third  ;  and  the  long  vacation  between  Midsummer  and  Michaolmas, 
which  was  allowed  for  the  hay-time  and  harvest.  All  Sundays  also,  and  some 
particular  festivals,  as  the  da^'s  of  the  purification,  ascension,  and  some  others, 
were  included  in  the  same  prohibition;  which  was  established  by  a  canon  of  the 
church,  A.D.  517,  and  was  fortified  by  an  imperial  constitution  of  the  younger 
Theodosius,  comprised  in  the  Theodosian  code.(m) 

Afterwards,  when  our  own  legal  constitution  came  to  be  settled,  the  com- 


er) Append.  No.  IT.  f  1. 

;*)  Finch,  L.  189.  252. 

'<)  Stwrubook  de  jure  Goih.  I  3,  c.  7. 


S 


(*)  Mod.  Un.  Hist.  xxii.  45. 
(*)  Ji'H.  AngK  f.  2.  {  ». 
^•»;  t>pelman  of  the  Terms. 
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die  post y  it  is  BufficieDt.'  For  our  sturdy  ancestors  held  it  beneath  the  condition 
of  a  freeman  to  appear,  or  to  do  any  other  act,  at  tlie  precise  time  appointed. 
The  feodal  law  therefore  always  allowed  three  distinct  days  of  citation,  before 
the  defendant  was  adjudged  contumacious  for  not  appearing  ;(t;)  preserv.jg  in 
this  respect  the  German  custom,  of  which  Tacitus  thus  speaks  :(i^)  *'  illud  ex 
libertate  vitium,  quod  non  simul  nee  jussi  conveniunt;  sed  et  alter  et  tertius  dies  cunc- 
tatione  coeuntium  absumiturJ*  And  a  similar  indulgence  prevailed  in  the  Gothic 
constitution  :  "  iUud  enim  nimice  libertatis  indicium,  conMSsa  toties  impunitas  non 
parendi;  nee  enim  ir'mis  judicii  concessibuspcenamperditce  cUtusce  contumax  meruit,*' (x) 
Therefore,  at  the  beginning  of  each  term,  the  court  does  not  U8ually(y)  sit  for 
despatch  of  business  till  the  fourth  or  appearance  day,  as  in  Hilary  tei*m  on  the 
twenty-third  of  January  j*  and  in  Trinity  term,  by  statute  32  Hen.  VIII.  c.  21, 
not  tiU  the  fifth  day,  the  fourth  happening  on  the  great  popish  festival  of  Corpus 
Christi;{z)  which  days  are  therefore  called  and  set  down  in  the  almanacs  as  the 
first  days  of  the  term,  and  the  court  also  sits  till  the  quarto  die  post  or  appearance- 
day  of  the  last  return,  which  is  therefore  the  end,  of  each  of  them.*** 

(•)  Fend.  I.  2,  (.  22.  and  1709,  and  irill  again  a.d.  1791,)  Trinity  full  term  theli 
(•)i>e  Mot.  Germ,  c  11.  oomnumco,  and  the  oourt«  sit  on  that  day,  though  in  other 
(•)  Stiemhoak  de  jure  OoOl  1. 1,  c.  6.  years  it  is  no  Jnridicnl  diy.  Yet  in  170*i,  1713,  nnd  17-^4, 
(9)  9me  1  Bulstr.  36.  when  midsummer-day  fell  upon  what  wm  regularly  the  duf 
(')  See  Sp^man  on  the  Terms,  ch.  17.  Note,  that  if  tha  day  of  the  term,  the  courts  did  not  then  sit,  but  it  was  re- 
Feast  of  St.  John  the  Baptist,  or  midsummer-day,  falls  on  garded  like  a  Sunday,  and  ttie  term  was  prolonged  to  the 
the  morrow  of  Cbrpui  ChritU  day,  (as  it  did  kJ>.  1614, 1698,  twenty-fllth  of  June.    Rot.  C.  B.  Bunb.  176. 

*  But  the  appearance  need  not  be  entered  until  eight  days  after  the  quarto  die  post. 
3  Bar.  k  Cres.  110.— Coitty. 

•  Michaelmas  Term  always  begins  on  the  6th  of  November  and  ends  on  the  28th  of  the 
same  month.  Hilary  Term  always  begins  on  the  23d  of  January  and  ends  on  the  12th 
of  February, — unless  either  of  those  four  days  falls  on  a  Sunday,  and  then  the  term 
begins  or  ends  on  the  day  following.  Easter  Term  begins  always  on  the  Wednesday 
fortnight  after  Easter  Sunday,  and  ends  on  the  Monday  three  weeks  afterwards.  Trinity 
Term  begins  always  on  the  Friday  after  Trinity  Sunday,  and  ends  on  the  Wednesday 
fortnight  after  it  begins.    1  Cromp.  Prac.  1.    Tidd,  8th  ed.  101,  102. — Christian. 

By  the  11  Geo.  IV.  and  1  W.  IV.  c.  70,  s.  6,  amended  by  1  W.  IV.  sess.  2,  c.  3,  s.  2,  it 
is  enacted  that  Hilary  Term  shall  begin  on  the  11th  and  end  on  the  31st  day  of  January; 
Easter  Term  shall  begin  on  the  15th  day  of  April  and  end  on  the  8th  day  of  May; 
Trinity  Term  shall  begin  on  the  22d  day  of  May  and  end  on  the  12th  day  of  June ;  and 
Michaelmas  Term  shall  begin  on  the  2d  and  end  on  the  25th  day  of  November ;  so  that 
there  is  now  no  uncertainty  in  this  matter. — Stewart. 

^  But  these  rules  are  now  altered,  and  the  whole  law  on  this  subject  much  simplified, 
by  the  statute  11  Geo.  IV.,  and  1  W.  IV.  c.  70,  s.  6,  by  which  it  is  enacted  that  the  first 
esMoign  or  general  return-day,  for  every  term,  shall  be  the  fourth  day  before  the  day  of 
the  commencement  of  the  term,  both  days  being  included  in  the  computation ;  the 
second  asoign  day  shall  be  the  fifth  day  of  the  term;  the  third  shall  bo  tlie  fifteenth  day 
of  the  term, — the  first  day  of  the  term  being  already  included  in  the  computation. 

Until  lately,  matters  of  law  were  disposed  of  in  the  courts  dnr:n;r  term, — only  the 
judges,  indeed,  in  their  chambers  exercise  an  ancillary  jurisdiction  -.  but  their  orders  are 
not  acts  of  the  court,  and  if  disobeyed  can  only  be  enforced  by  twining  them  into  rules 
of  court,  and  then  obtaining  an  attachment,  which  can  only  be  imd  during  term.  It  is 
true  that  great  part  of  the  vacation  is  occupied  in  the  trial  of  causes  at  the  sittings  and 
assizes ;  but  these  trials  are  not  supposed  to  take  place  before  the  court,  but  before  the 
individual  judee  who  tries  them.  In  consequence,  however,  of  the  press  of  business 
during  term,  the  courts  have  now  received  the  power  of  appointing  sittings  in  banc,  to 
be  held  during  the  vacation.    1  &  2  Vict.  c.  32.  —Stewart. 

But  cssoigns  have  been  practically  abolished,  (Price  vs.  Hayes,  1  Dowl.  448;)  and  the 
sittings  of  the  courts  are  now  exclusively  on  the  days  of  the  term,  or  on  such  days  after 
term  as  may  be  fixed  for  sittings  in  banco. — Kerr. 
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^.,-,    ,  •Tiir   inxi  ^ii'i*  t-»r  i:irr\  tTi;;  <iri   tin'  •■uit,  afti  r -i::!;^' "sit    •?  •'     •  . 

'      !<•  ralittl    till*  ;  »■     i  ••  ;    |h:i.^   tl.i*   iisiun- •■!   «  •■iii|'ill.iij    t!..-   ■{■:■:    ..    •    • 
■|i|HMr  III  it'tirl        rin^  i^  •••iiin-t  Mm—  •  iilliil  •  *■«  ;  r.i!   |.r'Hf-.*.  I  i  ;ii^'  !•    .r.  ..   .      j 
tilt' ••rii.'iii:il  urit  ;   ah«l  nl-ii  t<i  lii-t.n jii:o|i  it  tri-iii  tt'-nt  *tr  ihti  rri.i  •:..i!>    j  — 

wlip  )i  I— •lir*.  |n  ii'lin^;  till'  -uit.  ?i|M'h  •••!ii»*  •  •■!!:i*i ml  ihtt-ri-'i  ':!"r\   ii*.i!*-  •      ..-  ■ 
HUiiiiip'ii  jut  ii'«.  \%  itii«-o-i  <*.  :iM-i  (Li-  iiki-    ii  ■      . !/••'!'    |tr«"  I— •  I-  .il  — •  -  ill' ■         •  ;    ." 

ill  I  ••ii!  ripliotihi-ti'iti  !••  .' /I  ;'  pr — ■•.  t»r  iinM-i-**  .  '  »  f»  .  ■.'     f.  .  ariil  !l,.  r.    '   ->  ^      ".    • 

■II  ••II'  \i  jipM  !■«.*  nn  iritiT\irii  -  J  •  I  w  i-i-ii  till-  iN'^ii.fiii.;;  ati<i  •  IhI  •■!   a  -...■. 

Km    |itiH-f<f».  a**  u<-  :ir«    i.-i\\    In  i  i>ii«iii|rr  it,  l-  t\^••  ltii-lli<-l  lak*  h    \  \    '.)  •  ^    ' 

<Niiii|ii  i    a   •'••ii){iliarii  •-  witli    llif   i*ri::.tial  urit.ot    ul.nli    I  In'   |ir:i:i:ir\    •'•  ]       -    ' -. 
^iviiij  tli«'  parly  m«r«  i-  in  ■•l.t-v  it        Thi**  iintjii-  i*  ;jt\rii  ii)>*iii  ai!  r*  .i.  j 
Mtiil  ai<»'>  ii|N»ii  all   )••  I'o'iiial  unl<*  f<ir  iiijurii—  ii<«t  a^Mitiot  tin    i**  ai  i  ,  I  \    ■ 

mliiili  I-  a  wariiifi;.'  tn  a|i)Mar  iri  <  «'iirl  at   tl.i-  iMi.m  «■!   ll nj.i.al  ur   •    . 

to  th*'  ilrtfiiilaiit  \'\    1 1\ "  ••!    tin-  -lifntl"-*  iiii*-tiii;i  r-*.  •  allitl    ••.mi.     •.   '•    . 
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If,  after  attachmenty  the  defendant  neglects  to  appear,  he  not  only  forfeits  this 
security,  but  is  moreover  to  be  further  compelled  by  writ  of  distringas(k)  or  distress 
infinite;  which  is  a  subsequent  process  issuing  from  the  court  of  common  pleas, 
commanding  the  sherift*  to  distrain  the  defendant  from  time  to  time,  and  con- 
tinually afterwards  by  taking  his  goods  and  the  profits  of  his  lands,  which  are  . 
called  issries,  and  which  by  the  common  law  he  forfeits  to  the  king  if  he  doth 
not  appear.(0  But  now  the  issues  may  be  sold,  if  the  court  shall  so  direct,  in 
order  to  defray  the  reasonable  costs  of  the  plain tiff.(m)''  In  like  *man-  r*oo| 
ner,  by  the  civil  law,  if  the  defendant  absconds,  so  that  the  citation  is  of  »■ 
no  effect,  "  mittitur  adversarius  in  possessionem  bonorum  ejus.*\n) 

And  here,  by  the  common  as  well  as  the  civil  law,  the  process  ended  in  case 
of  injuries  without  force;  the  defendant,  if  he  had  any  suostance,  being  gradu- 
ally stripped  of  it  all  by  lepeated  distresses,  till  he  rendered  obedience  to  the 
king's  writ;  and,  if  he  had  no  substance,  the  law  held  him  incapable  of  makine 
satisfaction,  and  therefore  looked  upon  all  further  process  as  nugatory.  And 
besides,  upon  feodal  principles,  the  person  of  a  feudatory  was  not  liable  to  be 
attached  tor  injuries  merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his 
personal  services.  But,  in  case  of  injury  accompanied  with  force,  the  law,  to 
punish  the  breach  of  the  peace,  and  prevent  its  disturbance  for  the  future,  pro- 
vided also  a  process  against  the  defendant's  person  in  case  he  neglectecf  to 
appear  upon  tne  former  process  of  attachment,  or  had  no  substance  whereby  to 
be  attached ;  subjecting  his  body  to  imprisonment  by  the  writ  of  capias  ad 
respondendum.(o)     But   this   immunity  of   the  defendant's  person,  in   case  of 


(*)  Append.  No.  III.  {  2.  (•)  Ff.  2,  4, 19. 

(<)  Finch,  L.  325.  (•)  3  Kep.  12. 

(•*)  8Ut.  10  Geo.  III.  c.  50. 


or  writ  of  summons  in  personal  actions  is  now  regulated  by  "  The  Common- Law  Pro- 
cedure Act,  1852,"  which  provides  a  form  of  writ  similar  to  that  given  by  the  stiitute  2 
W.  IV.  c.  49,  except  that  no  county  need  be  mentioned  therein,  while  it  is  specially  pro- 
vided that  the  defendant  may  be  served  in  any  county.  The  writ  is  directed  to  the 
defendant,  whom  it  commands  that  within  eight  days  after  the  service  of  the  writ  on 
him,  inclusive  of  the  day  of  such  service,  he  do  cause  an  appearance  to  be  entered  for 
him  in  the  court  in  which  the  action  is  brought,  in  an  action  at  the  suit  of  the  plaintiff, 
and  requires  the  defendant  to  take  notice  that  in  default  of  his  so  doing  the  plaintiff 
may  proceed  to  judgment  and  execution.  The  writ  is  teste'd^ — i.e.,  witnessed  in  the 
name  of  the  chief-justice  or  chief-baron,  or,  in  case  of  vacancy,  of  a  senior  puisne  judge 
of  the  court  out  of  which  it  issues,  and  dated  on  the  day  on  which  it  issued.  A  memo- 
randum is  subscribed  to  it,  directing  its  execution  within  six  months  from  the  day  of  it« 
date,  after  which  period  it  ceases  to  be  of  force  unless  renewed.  The  defendant  may 
apply  to  set  it  aside,  if  served  after  the  six  months ;  if  it  cannot  be  served  within  that 
period,  the  plaintiff  may  have  it  renewed  from  time  to  time,  until  service  be  effected. — 
Stewart. 

*  Now,  by  51  Geo.  III.  c.  124,  s.  2,  continued  by  57  Geo.  III.  c.  101,  a  distringas  cannot 
be  issued ;  but  at  the  foot  of  the  summons  or  attachment  notice  as  therein  directed  is  to 
be  given  to  defendant  to  appear,  or,  in  default  of  an  appearance,  that  plaintiff  will  enter 
one  for  him,  and  proceed  thereon  as  if  he  had  appeared.  If,  however,  the  summons  or 
attachnr^nt  cannot  be  personally  served  on  defendant,  and  it  be  left  for  him  at  his  house 
or  place  of  abode,  the  court  or  a  judge  in  vacation  may  grant  leave  to  sue  out  a  distringas, 
with  a  notice  thereon  as  pointed  out  in  the  act,  and  plaintiff  may  levy  40s.;  and  if  de- 
fendant still  make  default  in  appearing,  an  appearance  may  be  entered  for  him,  and 
plaintiff  may  proceed  as  usual.     These  acts  have  expired. 

These  provisions  seem  to  extend  to  the  process  by  distringas  in  the  exchequer.  5  Taunt. 
71.  a. ;  but  see  3  Price,  263,  266.  5  Price,  522,  639.  They  do  not  extend  to  persons 
having  privilege  of  parliament,  nor  to  the  process  by  attachment  on  a  justicies  in  a  county 
palatine.    5  Taunt.  69. — Ciiitty. 

The  proceeding  by  distringas  and  outlawry  is  abolished  by  the  "Common-Law  Pi-o- 
oedure  Act,  1852 ;"  and  now,  if  the  defendant  keeps  out  of  the  way,  or  personal  service 
of  the  writ  cannot  be  effected,  the  plaintiff  must  still  use  reasonable  efforts  to  serve  the 
defendant;  and  upon  an  affidavit  showing  such  efforts  to  have  been  made,  and  either 
that  the  writ  has  come  to  the  defendant's  knowledge,  or  that  he  wilfully  evades  service 
of  it,  and  that  he  has  not  appeared  to  the  writ,  the  plaintiff  may  obtaiii  an  order  from 
the  court  or  a  judge  authorizing  him  to  proceed  as  if  personal  service  had  been  effected. 
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many  instances  to  illustrate  that  maxim  of  law,  that  in  fictione  juris  consistit 
{tquitas.* 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  an  out- 
lawry against  him,  an  onginal  writ  must  then  be  sued  out  regularly,  and  after 
that  a  capids.^  And  if  the  sheriff  cannot  find  the  defendant  upon  the  first  writ 
of  capias^  and  return  a  non  est  inventus,  there  issues  out  an  alias  writ,  and  after 
that  a  pluries,  to  the  same  effect  as  the  former  ;(r)  only  after  these  words,  "  w« 
command  you,"  this  clause  is  inserted,  "as  we  have  fonnerli/y"  or,  "as  we  have 
often  commanded  you  :" — "  sicut  alias,"  or  ^'sicut  pluries,  prcecepimus.'*  And,  it  u 
non  est  inventus  is  returned  upon  all  of  them,  then  a  writ  oi  exigent  or  ex igi  facias 
may  be  sued  out,(5)  which  requires  the  sheriff  to  cause  the  defendant  to  be  pro- 
claimed, required,  or  exacted,  in  five  county  courts  successively,  to  render  him- 
self; and  if  he  does,  then  to  take  him  as  in  a  capias;  but  if  he  does  not  appear^ 
and  is  returned  quinto  exactus,  he  shall  then  be  outlawed  by  the  coroners  of  the 
county.  Also  by  statutes  6  Hen.  VIH.  c.  4,  and  31  Eliz.  c.  3,  whether  the  de- 
'  fendant  dwells  within  the  same  or  another  county  than  that  wherein  the  exigent 
is  sued  out,  *a  writ  of  proclamation(t)  shall  issue  out  at  the  same  time  r*284 
with  the  exigent,  commanding  the  sheriff  of  the  county,  wherein  the  '- 
defendant  dwells,  to  make  three  proclamations  thereof  in  places  the  most  no- 
torious, and  most  likely  to  come  to  his  knowledge,  a  month  oefore  the  outlawry 
shall  take  place.  Such  outlawry  is  putting  a  man  out  of  the  protection  of  the 
law,  so  that  he  is  incapable  to  bring  an  action  for  redress  of  injuries ;  and  it  is 
also  attended  with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  king.  And 
therefore,  till  some  time  after  the  conquest,  no  man  could  be  outlawed  but  for 
felony;  but  in  Bracton's  time,  and  somewhat  earlier,  process  of  outlawry  was 
ordained  to  lie  in  all  actions  for  trespasses  vi  et  armis.(u)  And  since  his  days, 
by  a  variety  of  statutes,  (the  same  which  allow  the  writ  of  capiat  before  men- 
tioned,) process  of  outlawrj^  doth  lie  in  divers  actions  that  are  merely  civil ; 
provided  they  be  commenced  by  original  and  not  bv  bill.(r)  If  after  outlawry 
the  defendant  appears  publicly,  he  may  be  arrested  by  a  writ  of  capias  utlaga' 
tum,(w)*  and  committed  till  the  outlawry  be  reversed.  Which  reversal  may  be 
had  oy  the  defendant's  appearing  personally  in  court  or  by  attorney,(x)  (though 
in  the  king's  bench  he  could  not  appear  by  attorney ,(y)  till  permitted  by  statute 

(r)  Append.  No.  UI.  {2.  (')  1  Sid.  160. 

(«)  Ibid.  i«)  Append.  No.  in.  {  2. 

(<)  Ibid.  (*)  2  Roll.  Rep.  490.    Refful.  C.  B.  aj>.  lOM,  c.  18. 

(•)  Col  Litt.  128.  (v;  Cro.  Jac.  616.   Salk.406. 

*  By  Stat.  1  &  2  Vict.  c.  110,  arrest  on  mesne  process  in  civil  actions  is  almost  entirely 
abolished.  Where  it  can  be  shown  to  the  satisfaction  of  a  judge  of  one  of  the  superior 
courts  that  a  plaintiff  has  a  cause  of  action  against  a  defendant  to  the  amount  of  201.  or 
upwards,  or  has  sustained  damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  shall  be  apprehended, 
the  judge  may  direct  that  such  defendant  may  be  held  to  bail,  and  that  a  writ  or  writ« 
of  capias  may  be  sued  out. — Stewart. 

'  And  if  in  a  joint  action  against  several  defendants  one  of  them  keep  out  of  the  way, 
the  plaintiff  may  have  a  writ  of  exigi  facias  against  that  defendant,  (Trye,  155,)  and  must 
proceed  to  outlawry  against  him  before  he  can  go  oi)  against  the  others.  1  Stra.  473.  1 
Wils.  78.    1  Bla.  Rep.  20.    Tidd,  8th  ed.  126. 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver.  Litt.  186.  Co.  Litt. 
122,  b.     An  infant  under  twelve  years  cannot  be  outlawed.    Co.  Litt.  128,  a. — Chittv. 

•  Upon  a  special  capias  utiagatuvi,  the  sheriff  is  commanded  to  summon  a  jury  to  ap- 
praise the  chattels  and  value  the  lands,  &c.  of  the  outlaw.  The  sheriff  then  takes  ytos- 
aession  of  the  chattels  and  of  the  profits  of  the  land,  &c.,  and  returns  the  writ.  Upon  a 
transcript  of  the  proceedings  being  returned  to  the  exchequer,  there  issues  to  the  sheriff 
a  venditioni  exponas  to  all  the  goods,  a  scire  facias  to  recover  the  debts,  and  a  levari  facias  to 
levy  tlie  issues  and  profits  of  the  lands  extended.  The  money  raised  under  these  writs 
belongs  to  the  crown ;  but  the  plaintiff,  either  by  application  to  the  court  of  exchequer 
or  by  petition  to  the  lords  of  the  treasury,  according  to  circumstances,  may  have  it  paid 
to  him,  and  may  obtain  a  grant  of  the  king's  right  to  levy  the  profits  of  the  lana  ex- 
tended. See  Tidd's  Practice,  137,  138.  Should  the  outlawry,  however,  be  reversed,  the 
property  of  the  outlaw,  if  in  the  king's  handi),  shall  be  restored  to  him  by  writ  of  amcveoi 
mMnus,  kc. — Archbold. 
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the  common  pleaa  the  testatum  capias  may  be  Bued  out  upon  only  a  supposed, 
and  not  an  actual,  preceding  capias;  so  in  the  king's  bench  a  latitat  is  usually 
8ue<l  out  u|)(>ii  only  a  supposed,  and  not  an  actual,  bill  of  Middlesex.  So  that,  in 
tact,  a  latitat  may  be  called  the  first  process  in  the  court  of  king's  bench,  as  the 
testatum  capias  is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  de- 
fendant lives  in  the  county  wherein  the  action  is  laid,  a  common  capias  suffices; 
y^  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex,  the  process  must  still 
bo  by  bill  of  Middlesex  only.* 

lu  the  exchequer  the  first  process  is  by  wric  of  quo  minus,  in  order  to  give 
the  court  a  jurisdiction  over  pleas  between  party  and  party.  In  which  writ(^) 
the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor,  and  that  the  defendant 
hath  done  him  the  injury  complained  of;  quo  viinus  sufficiens  existit,  by  which  he 
is  the  less  able  to  pay  the  king  bis  rent,  or  debt.  And  upon  this  the  defendant 
may  be  arrested  as  upon  a  capias  from  the  common  pleas." 

Thus  differently  do  the  three  courts  set  out  at  first,  in  the  commencement  of 
a  suit,  in  order  to  entitle  the  two  courts  of  king's  bench  and  exchequer  to  hold 
plea  in  causes  between  subject  and  subject,  which  by  the  original  constitution 
of  Westminster  hall  they  were  not  empowered  to  do.  Afterwards,  when  the 
caase  is  ooce  drawn  into  the  respective  courts,  the  method  of  pursuing  it  ia 
pretty  much  the  same  in  all  of  them. 

♦If  the  sheriff  has  found  the  defendant  upon  any  of  the  former  writs,  r  4^907 
the  capias,  latitat,  Ac,  he  was  antiently  obliged  to  take  him  into  custody,  ^ 
in  order  to  produce  him  in  court  upon  the  return,  however  &mall  and  minute  the 
cause  of  action  might  be.  For,  not  having  obeyed  the  original  summons,  he 
had  shown  a  contempt  of  the  court,  and  was  no  longer  to  be  trusted  at  large. 
But  when  the  summons  fell  into  disuse,  and  the  capias  became  in  fact  the  first 
process,  it  was  thought  hard  to  imprison  a  man  for  a  contempt  which  was  only 
supposed :  and  therefore  in  common  cases,  by  the  gradual  inchilgence  of  the 
courts,  (at  length  authorized  by  statute  12  Geo.  I.  c.  29,  which  was  amended  by 
5  Geo.  II.  c.  27,  made  perpetual  by  21  Geo.  II.  e.  3,  and  extended  to  all  inferior 
courts  by  19  Geo.  III.  c.  70,)  the  sheriff^  or  proper  officer  can  now  only  per- 
sonally serve  the  defendant  with  the  copy  of  the  writ  or  process,  and  with 
notice  in  writing  to  appear  by  his  attorney  in  court  to  defend  this  action ; 
which  in  effect  reduces  it  to  a  mere  summons."     And  if  the  defendant  thinks 

(#)  AppeucL  N(X  III.  {  4. 

clause  of  non  omiUas,  commaiKiing  the  sheriff  that  he  do  not  nmii  on  account  of  any  liberty 
in  his  county,  but  that  he  enter  the  same,  &c.,  and  take  the  defendant,  &g.,  which  non 
omiUas  writ  may  be  issued  in  the  first  instance.    Tidd,  8th  ed.  145,  146.— OHnrrr. 

•  And  a  latiiat  cannot  be  sei-ved  out  of  the  proper  county,  though  when  »  person  has 
been  served  on  the  confines  of  a  county,  though  out  of  it,  the  coiivt  will  not  in  general 
set  aside  the  service.     4  M.  A-  S.  412.    1  Chitty's  R.  15;  and  see  id,  233. — Chitty. 

*•  In  the  Exchequer  an  action  may  also  be  commenced  by  a  venire  facias  aef  respofidendum, 
which^  is  in  the  nature  of  an  original  writ,  and  is  the  process  used  in  this  court  against 
peers  and  members  of  the  house  of  comiDons.  On  this  writ  the  defendant  is  summoned ; 
and  if  he  do  not  appear,  a  distringas  issues,  and  after  that,  if  necessary,  an  aiiaSy  pluries, 
or  testatum  distringas.  Tidd's  Practice,  67.  An  action  by  an  attorney  or  officer  of  this 
court  is  commenced  by  a  capias  of  privilege,  and  against  attonjeys,  officers,  or  prisoners 
by  bill.    Ibid.  68. — Archbold. 

"  But  in  this  court  the  defendant  cannot  be  outlawed,  ae  the  plaintiff  cannot  proceed 
therein  by  original  writ.  1  Price,  309.  Besides,  the  writ  of  qw>  minus  is  a  venire  facias  and 
subpoena  ad  respondendum.     For  the  process  in  thi«  court,  see  Tidd,  8th  ed.  154  to  157. 

As  to  the  form  of  the  notice,  see  Tidd,  8th  ed.  166.  If  there  be  no  notice  to  appear, 
when  necessary,  or  the  notice  be  not  properly  directed,  &c.,  the  defendant  may  move 
the  court  to  set  aside  the  proceedinigs ;  but  any  trifling  informality  in  the  notice,  as 
setting  down  the  day  of  tl>e  month  on  which  the  defendant  is  to  appear,  without  saying 
instant,  next,  or  specifying  the  year,  or  mentioning  an  impossible  day,  will  not  invalidate 
it.    Tidd,  8th  ea.  167.     As  to  the  service  of  the  process,  see  id.  167  to  169. 

If  there  be  no  process,  or  if  it  be  defective  in  point  of  form,  or  in  its  direction,  teste, 
or  return,  or  the  attorney's  name  be  not  endorsed  upon  it,  the  defendant  may  move  the 
court  to  set  aside  the  proceedings  for  irre^larity ;  and  a  writ  having  a  wrong  return  will 
not  be  aided  by  a  correct  day  being  mentioned  in  the  notice  to  appear.  But  he  cannot 
take  advantage  of  any  error  or  defect  in  the  process  after  he  has  appeared  to  it  or  taken 
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lb 'i'  ..  -    I  ..  •; .!       •       I  I   •••    *■  I-  .'.  •      I  ./  .   .'il  «i«t.    Ill     r  *.  J.    ».-...' 

Iff*<i     111     •-     l-'i        •■  !'•  Il  1>  •!    '  -  •     -li'!!   '       -li    I"      *-.    1   ■        i  \i  ••|-l   ll|Mif|  |i|ll«  of    r%        Ai.^    i*^ 
|iri>Mi  "•••r  .    ii'i:*  -  1  J..-    -II'.'-     ■•!     ■:•      ji.-iiit     k.!!,:    i>ii'.diili«    no    •Ui'h    «&r:.  ,«     « 

I'Hlf  f  t 

Thi*  alli'U\ti  luuni  Ih*  4-c-rtA.ii  «n-l  |->i>iiiM*.  fur  an  at&dAVil  iim«W  V|M 


Chap.  19.]  PEIVATE  WRONGS.  287 

ant,  and  make  him  put  in  substantial  sureties  for  his  appearance,  called  special 
biiU.  In  order  to  which,  it  is  required  by  statute  18  Car.  II.  st.  2,  c.  2,  that  the 
true  cause  of  action  should  be  expressed  in  the  body  of  the  writ  or  process :  else 
no  security  can  be  taken  in  a  greater  sum  than  40/.  This  statute  (without 
any  such  intention  in  the  makers)  had  like  to  have  ousted  the  king's  bench  of 
*all  ita  jurisdiction  over  civil  injuries  without  force;  for,  as  the  bill  of  r^ooo 
Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could  ^ 
not  be  arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But 
to  remedy  this  inconvenience,  the  officers  of  the  king's  bench  devised  a  method 
of  adding  what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of  trespass : 
the  bill  of  Middlesex  commanding  the  defendant  to  be  brought  in  to  answer 
the  plaintift'  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt ;(/)  the  complaint 
of  trespass  giving  cognizance  to  the  court,  and  that  of  debt  authorizing  the 
arrest.  In  imitation  of  which,  lord  chief  justice  North,  a  few  years  afterwards, 
io  order  to  save  the  suitors  of  his  court  the  trouble  and  expense  of  suing  out 
special  originals,  directed  that  in  the  common  pleas,  besides  the  usual  complaint 
of  breaking  the  plaintiff's  close,  a  clause  of  ac  etiam  might  be  also  added  to  the 
writ  of  capia^y  containing  the  true  cause  of  action;  as,  *Hhat  the  said  Charles, 
the  defendant,  may  answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his 
close ;  and  also,  ac  etianif  may  answer  him,  according  to  the  custom  of  the 
court,  in  a  certain  plea  of  trespass  upon  the  case,  upon  promises,  to  the  value 
of  twenty  pounds,  &c.*\g)  The  sum  sw^orn  to  by  the  plaintiff  is  marked  upon 
the  back  of  the  writ,  and  the  sheriff,  or  his  officer  the  bailiff,  is  then  obliged 
actually  to  arrest  or  take  into  custody  the  body  of  the  defendant,  and,  havmg 
so  done,  to  return  the  writ  with  a  cepi  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  body," 
after  which  the  bailiff  may  justify  breaking  open  the  house  in  which  he  is** 
to  take  him ;  otherwise  he  has  no  such  power,  out  must  watch  his  opportunity 
to  arrest  him ;  for  every  man's  house  is  looked  upon  by  the  law  to  be  his  castle 
of  defence  and  asylum,  wherein  he  should  suffer  no  violence :"  which  principle 

(/i  Trye't  J»s  FUixar.  102.    Append.    No.  III.  ^  3.  Gnadford,  99.    Thk  work  la  ttrongly  reoommended  to  the 

(#>  Liiljr'a  fnjct.  R«^.  tit.  ac  eliam.    North's  Life  of  Ix>rd     studeut's  perusal. 

a  reference  to  something  else, — as  where  the  plaintiff  swears  the  defendant  is  indebted 
to  him  in  ten  pounds  or  upwards,  as  appears  by  his  books  or  by  a  bill  delivered, — ^will 
not  be  sufficient  unless  the  plaintiff  is  an  executor,  administrator,  or  assignee ;  for  then, 
from  the  nature  of  his  situation,  he  cannot  swear  more  positively  than  from  belief  or 
from  a  reference  to  the  accounts  of  others.    1  Sellon's  Practice,  112. — Christian. 

^*  But  this  does  not  seem  to  be  absolutely  necessary  ;  for  if  a  bailiff  come  into  a  room 
and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  it  is  sufficient.  C.  T.  Hardw. 
301.  2  New  Rep.  211.  Bull.  N.  P.  82.  Bare  words,  however,  will  not  constitute  an  arrest. 
I  Ry.  k  M.  C.  N.  P.  26.  It  is  sufficient  that  the  officer  have  the  authority,  be  near,  and 
acting  in  the  arrest,  without  being  the  person  who  actually  arrests.     Cowp.  65. 

If  the  defendant  be  wrongfully  taken  without  process,  (2  Anst.  461.  1  N.  R.  135,)  or 
after  it  is  returnable,  (2  H.  Bla.  29,)  he  cannot  be  lawfully  detained  in  custody  under 
aubeequent  process  at  the  suit  of  the  same  plaintiff,  though  he  may  at  the  suit  of  third 
persons.     2  B.  A  A.  743.    1  Chit.  Rep.  579,  S.  C— Chitty. 

It  is  not  necessary  that  the  arrest  should  be  made  by  the  hand  of  the  bailiff,  nor  that 
he  should  be  actually  in  sight ;  yet  when  an  arrest  is  made  by  his  assistant  or  follower, 
the  bailiff  ought  to  be  so  near  as  to  be  considered  as  acting  in  it.     Cowp.  65. — Christian. 

^  This  ap})ear8  to  be  stated  too  extensively :  it  is  the  defendant's  own  dwelling  which 
by  law  is  said  to  be  his  castle ;  for  if  he  be  in  the  house  of  another,  the  bailiff  or  sheriff 
may  break  and  enter  it  to  effect  his  purpose,  but  he  ought  to  be  very  certain  that  the 
defendant  be,  at  the  time  of  such  forcible  entr}%  in  the  house.  See  Johnson  vs.  Leigh, 
6  Taunt.  246.— Chitty. 

^  A  bailiff,  before  he  has  made  the  arrest,  cannot  break  open  an  outer  door  of  a  house , 
but  if  he  enter  the  outer  door  peaceably,  he  may  then  break  open  the  inner  door,  though 
it  be  the  apartment  of  a  lodger,  if  the  owner  himself  occupies  part  of  the  house.  Cowp. 
1.  2  Moore,  207.  8  Taunt.  ^0,  S.  C.  But  if  the  whole  house  be  let  in  lodgings,  as  eadb 
k>dging  is  then  considered  a  dwelling-house,  in  which  burglary  may  be  stated  to  have 
been  committed,  it  has  been  supposed  that  the  door  of  e^ich  apartment  would  bo 
considered  an  outer  door,  which  could  not  be  legally  broken  open  to  execute  an  arrest. 
<>mp.  2. — Christian. 
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!••  rarrii  •!  ••••  Tir  in  tin-  i'.v:I  I.iw.  fK:it.  lor  tli«*  iiii»*!  |i:irt  init  *.•  mtii-h  a*  a  ■  - 
iiii*ii  <  il.iii  'Ti  *T  «'iiuiii->ii'>.  mil'  li  li-'*«  !iii  urri*«1.  imii  I>i-  r\iN  i||f«|  ii]-i?i  a  *  a* 
^.,  ,  .  uitliili  lii«««Mh  w:.!!"  '.  l*rip»  III  ( hi*  ri-:iilii.  Iiii-riil'rr«  *iit  inf  -.if  ■'■ 
'  uiiij  I  ••r|"'rali-i.-  iiif  |'r.\  ili-:;««I  lr»»rii  :iir«  •t^  ;  :'IhI  »»l  i«.iir««  fr»  r..  -•. 
iiftwrii*'*  I  Aiil  :i^:tiii-*l  tiM-rii  llii*  jipH'i-vt^  (•»  i'ril<ir<-f  :tti  :i|>}M';traii«  «*  ii«w**  '«  *  i 
niiiiiiip'ii^  aiiil   •l.-tri-*-*   itirwii'i'  iit-^iiMil  **l  n  •  i/*i.t*       Ai*-*  i  li  rk».  SkM-  ^-i-i« 

ttii«l  all  I  it  111- r  ii>  :'-iii«  aCi'iiil.ii:/  I  In-  i  •Mir(«  nl    |ii«(h'i'.    I<ir  :ittt>riii'V«.  !>•  iri^  •■tf;-  .  r^ 
ot'  (Itf  «-<tiir(.  art-   aU\a\*   "iii'jH.-.'tl    !•!  !••'  llit-r«-   a(l«  ii*liti:.'      arr  iii«t    l.ai-ir    '.*    r. 
«rr<—t«il  l<\   ill*- •niiiiarv   iir-Mi^-nt   tin*  •-•mrl.  l-iil  iuumI  k>f  mini   !■%  *  ,i:      'a..*-: 
il^iialK    a  '•''/  •' y '■hi/'  ;. .    a-  ♦•i'm»:;  |M-r*M*niili\    |»r«'»M-iii  iii  nmrl     4  '"      i  t*  rjsr.'f^ 

IMTl-triiiiii:' ili\  Mil'  •«i'rvh<-.  a>i>l  ii<'t  iiiiTrl\   ••la  \  III-'  in  thi*  <-)iiir«-h  with  ^  ?r^i:^ 
out  il*'*!*:!!.  art-  l-ir  lli**   tiiui-   pnv  iir:xri|  Inun  urn-»t««.  l-y  *tal    /»*•  K«iw    III    *■    *• 
■nil    I    Kir     II    <-    lfi.  a**   liki'Ui**!'   nil  nilii-rM  ••!    <  «i|iv<M-ali'iM   ui-lnaliv    attt  i  •:  -  £ 
ttiiTi-i>n.    \*\   htaltilr   ^    lli'ii.  Vi    «■    I.     SiiitiirH,   miint'<»««*^.   aiiil   titkirr   |«r»-r« 
nt*i'OM«urilv  attt'inliiii;  ati\  •■•nirip»  ••!'  r«'«-i»ri|  mi   liu^tint-****.  un*  iinl  l^i  li«*  •n>'«:r.a 

•  ■ 

diirini;  llicir  in-tnal  u(ti'ii«lan<'r,  which   inriinlr^  tht-ir  ni<«'«*fiMarv  romin;;  an*!  r^ 
luriiin^  **     Ami   iii>  arn-i*!  ran  hi*  irniilc  in  thi*  kini;'f«  |»n*f>«*iH'i*,  iii*r  within  *.h« 


■  «     P'f   J    4    l«    :l  t    ^mmprnt^  ^* 

•   Mbii-.>»  f  r«ri  .w^  .!•:  .•  lift  Abr  M  **u..a    nnk^i'^ 

lliit  ti>juotif>  hi>  ikiii.*  f|  •!!  .Ill  iiiiH':  il'Nir  9i«*Ii>n|;iii«!  %••  m  l*Ni^vr.  A<lnkitLui<-«r  d*u«;  i» 

flrni  <|tiii.iii>l*-<l.  uiil !•  s  II  l.iiii    I*   III   ilir  lo-ni.     .\  h   A  IV  *J*.M.    4  T.iui.'.   •'!'«      A    ; 

ihi'  l-rt.ikin^  "|M-n   .ni    iiiii<  r  *{'-'r  *'f  .i  ^Irjiiiiffr  «'Bnii-it   l-c  ju*lifitHl  nn  a  •ii*|-4'     c  '  •  »-* 
drfffi'IniiC  I*  ill  IIm"  ri-»in.      ■'•  'Lmii!    7»»"i.  I'lli  ^1.  •J4ii.     i'iiittt. 

*'  '1  (h-»*'  iiriviliv*'*  •*^*'  •*ll"Wi-*l  ii  .(  «••  mill  h  fiir  (h**  lM*rii'tit  '•!  •l(nmtf»T«  a*  Ihfir  H/^a  ■ 
('J  Wil«  -II.  I  hurr  *Jll.  .•  l*«Mik*.  ..•*!.  .iimI  nrt*  ihi-rfliiM*  t«irttin«'«l  In  Aiifinir«»«L*«  f<rw^«« 
(J  WiU  L'.J.  4  Ulirr  .11..  J  I'.i.i  K.  p  l>'*^<i.  1  i^i«  A  I'ul.  4  J  l^lw.  loii.. omcr^  •«  ». 
li'UfI  li.i\i-  jT.ii  t.*iii  m;(}i.ii  j  \  •  .ir  .  :  r  tt  i*  u  lult*  ih^l  -lUi  h  at(urut*%B  ■•  Uavr  lu  .  t«va 
atli-ii'l.ii,:  (l<«'r  I  iiii>l<>>  III*  It:  :i:  Mm-  K.rv*  r*«>iiih  fur  tin*  *i  •»<-••  uf  a  )i>ar.  unir«»  t..ti  ««'«^ 
li%' •:!  kii< -«.  IfiKii  .tl!'V\i>|  ;}••  .r  ]  riv  .It  »'•  itf  utifuni-}*.  K.  M  I'^'*4.  S  1  K  If  A  *  I 
CM    A  S   i-i'i      I'liiTii 

"  Si*.  Iiirlln-r  a*  »••  I  In*  |r:v  :!•  „••■■•  fr»«ni  arr«-«f.  ThIiI.  ^•th  t^l,  I'.O  In  :;|4.  Ij^^'s  1*1^  t.^ 
Arrt-*!.  '.*'.  '.'L'  III  A'i'1.1:  'ii  t*  iti<-«-  ti.iiiit'«i  m  tin-  t«*xt  an*  tlir  (itll*>«inf  vii  .|i#MfW^^ 
h'-.ik^  -III  It.    Vt  U  I'ut  II  iT  it  hi*  h.i*  in-r-iiriiiily  pruniiM'*!  i«i  |««  .    I  T.  K  71**     f  w^« 

fill  i|t  r  !  lix  .ill  I  ••■  ■•       .>t,,-.  ■    |;|    ,     'iji  ...  •!.     .|rfi'*if«  I  i.'^f  rn</  •/r1u^-J      7  Anr»«»  ■■    '  J 
H.  A  1'    '•'>l.     .'•   I*    A    U.  **  • -.  *J  >.     /^r  '.  Usiiit  iiUnit  to  ju*Cif>.  or  «>ll»«r«uie  atw^t  !^ 
iiMirt  A«  h.iil       i  11    I'!. I   •  •■•       I  M    A  S  r;.'.«.      /Lfiiru/tf  for  ftvrcy-twoiUvB.  unU<w  |«    r« 
in  pr'.^'ii.  aii'l  i\ii*T  l>>rt\  !««••  •i.i\».  ii  fhi*  tiiin-  f^r  *iirr«-n'lfr  \>^  rtilarf^**!.  i^  T    k  4TJ. 
aUo  it   ••iiiiiiii<iii**<i   Ix-tiitf   chf  •  •  ri.iiii-«:iiiifr«  ri*lali«i' !••  )ii«  r*tat«*.  thnu|[h  •rvvra^  i^«^ 
alti  r  li.«  l.t«i  i-x.itii.ii  ii.-'ii       M     ••!      .^^i*  ihf  i»iii-i.   IV.  c.  l*i.  »^   117.  ||«.      j^—^tnt 
all*  iiti.ii;;  •  ■•111!  I'r  ••n   tii>iii:        I   II.  lU.i.  iKii>.      /ii«A-^>f.  ' '•  •jhi-jv«/T«f.  V  lva«l,  447  .  aai  ««^ 
I'Ui.lit     1<".        ■'.  M     A>.    -J-l        /.'     .'     .iwkMirh.       yrm^-^-XHfrt/^iT.  H.it^.      2U     KIT 
hill  il    ^h*   ■•(-i.iiii  I  I  ••lit.  \u  '•  nil..*  tii  U'  «in»;h'.  *!••'  »»>  1^  arr«^tr«l.  (IN    IL  ^     a*4 
MH    1    iV.ii^'    ..II    -.'  Mi;-ii     |o    7    I  f.lil    .'I'l.    hihl.  S!h  r«l.    1^7  :  i  tliuU^b   if  a 
li*  r  l.uO  .iinl  U'  .il  i.  .••!.  •!.•    i-  ...li  .•■  for  Im-i  lit'lii-.  ihoutsh  nrith^r  •r|aral««l  Kr 
h«\iii,;  II  »•  |-.ir.it.-  iii.i.it'i  I.  .?  •  •      J  N    U   .>(>.    l-iit  if  pUiniill  karw  hrr  to  kir 
»ht*  «.1IU-  ill*  h  ir»'*  •!     ''IK    I  •!      1   Ki^i.  17.  n.    7  Kt«t.  'i*.  .     and  ib  M»i*h  raw^  ;< 
tilt  w.li  !-•■  iiil«-l  !••  |>-t«  ..-*:••>;   iii<>ii  •n.    -^  I'diixnt.  ..o?  .  ■  l*ui  il  th**  rohaltii  «it|| 
mail.  .Ill  1  tr.f  !•■  xii  1.'     •  » ti  ■!•  •  ■  '.fit.  »h**  w •!!  iiiiK  1^'  «U«i  hari;t'<d.    I  B.  4  I*  f>  :<  if  ak*   H 
ini<»!ah<*.  iui'*rt|-ri-«fiil  :,*•:  i.ii')>.iii'i  l*»  hi*  •h*ail.  'ht*  will  l-v-iliM-htrirnl.      1  t^al,  1^.      i^v 
puiil   a«  -ii>  Ii       //.■.■■-'•    .1-   •■.  /  '  iliM  hafftv^i.  <.l  X.  4  S.  Stt. »  mb  im 

i>n  a  »ii)i«i<|iii-ni  •■\)-r<  ••  ]r  :tti>'-  '•  r.mnt  'i'>  • .  •«-•/  <  i-tf.  1  <*)iii.  K.  'S74m  9k.  fnai  pHv 
iihi*lh«*r  «  r«*(it-i  n:  iii«>    '-i  i.''.  •  A    |o  i'f%t.    111.  r.  f>7.  art.  4.      V^-t^*  of    K;a)<  ■ 

|i«*iii-h      '^''  ■  -  •.  ii<-ii  •  "':>iii.'-.<-i'-*l.      I    r.iiiiii.   '•'•7  .  •  hut  %f»liini««rr  <tnU    •vranaMU  tf« 
imt  I  !•  rii|i      **    1     LI'  •.      /    ■•■'_'    ir^i  i.'l.iik'  «*\*-i  iirim  ut    iii*|uirv.  4<'.     4  Moufv.  M 
Xii    'I.  iii.-tiT '.*•.       ill'-     II    -:    '..  •     M   «    I't     .'J  lilt!  ill  r  .V...  •  'J:2.      rwr— m  u  mm 
ii  r    li   '■'*'•.     '^  •    '•.»tt'-!.  i.{  J  •••»•'■      11    Ki-i    !•'.'.    .iii-l  iii*i<t«rni  nmrt  Mmrliao^n 
'J  M.ir-)i    17     ••  laiiiit.  ■.  M  :   •    .  .<;  !(.••   Ki**«*i.      li'.f'^/M/tf  tubiMiiiiaMl.  or  — r^*"  ■  ■■* 

!»•;•.••  I  ••ii4iiii*>«ii'iii  :*<  nil  i>  r  fe.:-  t^  >•  t^  i<r  ifttt*  inliMt;  an  aihitr^lor  a|»|«ui|nd  by  iW  rK-vrt 
1  «  h  I  k.  |>  (•7'.*  .  U  A  A  .  •..  ^  «  .'.  An-t.  '.Ml.  .i  IjMt.  1^.  A  rtwUitor  aiivtt>«a< 
i*irt.iii.'-:>'ti«-r«  I'f  l..rkiii|t  •••  | 'xx'  a>l*tf.  7  Vt>«.  .ill*.  I  Vna.  4  li  314.  S  Ibiv  :4 
\\\  fii-it.ii\  .III.  wiirif«««*  a'.ti  imI  ii^  ii'iirt  iiiart:^!  an*  I'riviUfd.  Bat  *iltttfOi«i  afv  •«■ 
iirM.l>-,;<<l  it  thi*>  il««:.n  l>  ihi-  wji  1  Tint.  li»\t.  u'rj.  J  H.  4  A.  2&2.  tL  C  ;  ««  ■««  7 
i*ri<-i-.  *'*'.*  A  ri*AMin.AlL/ii*  Iimii*  u  allow f*l  inr  piun^r  and  rrlurving.  S  Bl^  lafL  1«1X 
•  llarvh   .'i7.     ('uirrr. 
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verge  of  his  royal  palaceyC^)"  nor  in  any  place  where  the  king's  justices  are 
actnally  sitting.*  The  king  hath  moreover  a  special  prerogative,  (which, 
indeed,  is  very  seldom  exerted, )(m)  that  he  may  by  his  torit  of  protection  privi- 
lege a  defendant  from  all  personal,  and  many  real,  suits  for  one  year  at  a  time, 
and  no  longer;  in  respect  of  his  being  engaged  in  his  service  out  of  the 
realm.(n)  And  the  king  also,  by  the  common  law,  might  take  his  debtor  into 
his  protection,  so  that  no  one  mi^ht  sue  or  arrest  him  till  the  king's  debt  be 
paid  ;(o)  but  by  the  statute  25  Edw.  III.  st.  5,  c.  19,  notwithstanding  such  pro- 
tection, another  creditor  may  proceed  to  judgment  against  *him,  with  ^  ^oqa 
a  stay  of  execution,  till  the  king's  debt  be  paid ;  unless  such  creditor  ■- 
will  undertake  for  the  king's  debt,  and  then  he  shall  have  execution  for  both. 
And  lastly,  by  statute  29  Car.  II.  c.  7,  no  arrest  can  be  made,  nor  process 
served,  upon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace.** 

Wheil  the  defendant  is  regularly  arrested  he  must  either  go  to  prison  for  safe 
costody,  or  put  in  special  bail  to  the  sheriff."  For,  the  intent  of  the  arrest 
being  only  to  compel  an  appearance  in  court  at  the  return  of  the  writ,  that 
purpose  is  equally  answered  whether  the  sheriff  detains  his  person,  or  takes 
soineient  security  for  his  appearance,  called  baily  (from  the  French  word  bailleTy 
to  deliver,)  because  the  defendant  is  bailed  or  delivered  to  his  sureties,  upon 
their  giving  security  for  his  appearance,  and  is  supposed  to  continue  in  their 
friendly  custody  instead  of  going  to  gaol.  The  method  of  putting  in  bail  to 
the  sheriff  is  by  entering  into  a  bond  or  obligation,  with  one  or  more  sureties, 
not  fictitious  persons,  as  m  the  former  case  of  common  bail,  but  real,  substan- 
tial, responsible  bondsmen,  to  insure  the  defendant's  appearance  at  the  return 
of  the  writ;  which  obligation  is  called  the  bait-bond. (^p)^  The  sheriff,  if  he 
pleases,  may  let  the  defendant  go  without  any  sureties ;  but  that  is  at  his  own 
peril :  for,  after  once  taking  him,  the  sheriff  is  bound  to  keep  him  safely,  so  as 
to  be  forthcoming  in  court;  otherwise  an  action  lies  against  him  for  an  escape.** 

O  8ee  book  !▼.  276.     The  ▼enra  of  the  palace  of  Weet*     to  other  men's  ncttona,  lett  she  might  be  thought  to  delur 
■  ~ Vlt\       ~  .     -    -      - 


exteiKU,  by  fUt.  2R  Hen.  VIII.  c.  12,  fh)m  Charing  Justice."     But  king  William,  in  1602,  granted  one  tt  lord 

CroMs  to  Weatmlnater  ball.  Cutis,  to  protect  him  from  being  ontlawod  by  his  iUlor, 

(•)l^ir  Kdward  0>ke  informs  ns  (1  Tnst.  131)  that  herein  (3  Ijbv.  HH'I:)  which  is  the  last  that  appears  upon  our  btioka. 

"be  coald  nj  nothing  of  his  own  experience;  fi>r  ulboit  C*)  Finch,  L.  454.    3  Lev. 332. 

meea  Llisnbeth  maintained  many  wars,  yet  she  granted  (*i  ¥.  N.  B.  28.    Co.  Litt.  131. 

frw  or  DO  piutectioas:  and  her  reason  was  that  he  was  no  {P)  Append.  No.  III.  {  5. 
It  s«t{fert  to  be  employed  in  her  service,  that  was  sul^ect 

*  Except  by  an  order  of  the  board  of  green  cloth,  or  unle8.s  the  process  issue  out  of  the 
ptlace  court.  3  T.  R.  735.  But  an  arrest  within  the  verge  of  the  palace  has  been  holdon 
in  the  Common  Pleas  to  be  no  ground  for  discharging  the  defendant  out  of  custody.  7 
Taunt.  311 ;  and  see  1  Chit.  Rep.  375.   3  B.  &  A.  502.— Chitty. 

*  Sed  vide  1  Lev.  106.  Process  cannot  be  executed  in  Kensington  palace,  (10  East. 
578.  1  Camp.  475,)  or  within  the  Tower  without  leave  from  the  governor.  2  Chit.  Rep. 
48,  51.— Chittt. 

^  See  construction  of  this  act,  Tidd,  8th  ed.  216.  After  a  negligent  escape,  the  defend- 
ant may  be  taken  on  a  Sunday.     2  Lord  Raym.  1028. 

The  arrest  must  be  made  in  the  county  into  which  the  process  is  issued ;  an  arrest  on  the 
verge  of  a  county  into  which  the  writ  is  issued  is  bad,  unless  there  be  a  dispute  as  to 
boundaries.     3  B.  &  A.  408. — Chittv. 

"  Or,  by  43  Geo.  III.  c.  46,  deposit  in  the  sheriff's  hands  the  sum  endorsed  on  the  writ, 
with  10/.  in  addition  to  answer  costs,  &c.,  and  the  fine  paid,  if  proceeding  by  original ; 
and  this  deposit  is  paid  into  court,  and  repaid  to  the  defendant  on  his  perfecting  bail, 
or  rendering  himself  to  prison,  (4  Taunt.  669.  1  Bing.  103.  Chitty  R.  i45.  3  M.  &  S. 
283 ;)  but,  if  neither  of  these  measure  be  taken,  it  is  to  be  paid  over  to  theplaintiff  by 
order  of  the  court.  See  cases  on  construction  of  this  act,  Tidd,  8th  ed.  226,  22/.  Qutere  if 
depo9«iting  goods  instead  of  money  will  do.     7  Moore,  432. — Chittt. 

^  An  agreement  by  a  third  person  with  a  sheriff's  officer  to  put  in  good  bail,  Ac.,  (1  T. 
R.  418,)  or  an  attorney's  undertaking  to  the  office  for  defendant's  appearance  (7  T.  R. 
UKi)  or  to  give  bail-bond  in  due  time,  are  void,  and  no  action  lies  on  it ;  but  if  given  to  the 
plaintiff  in  the  action,  it  is  valid.     4  Rint.  568. — Cuitty. 

**  But  the  action  may  be  defeated  by  putting  in  bail  in  the  original  action,  of  the  term 
in  which  the  writ  is  returnable,  though  after  the  expiration  of  the  time  allowed  for 
putting  it  in,  and  even  after  the  action  for  the  escape  is  brought.  .  1  Esp.  Rep.  87.  2  B. 
k  P.  3o,  246.     1  Taunt.  25.     1  Chit.  Rep.  575,  a. ;  sed  vUU  7  T.  R.  109.     4  East,  568.     To 

?rovent  this,  plaintiff  should  oppose  justification  of  bail,  (Tidd,  8th  ed.  235,)  or  render. 
T.  R.  109.    2  Miirsh.  261.     1  Price,  103.    4  M.  A  S.  397. 
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L1K)  I'KIVATi:    \VIU>N(f8.  [Ik«ift 

Kill    "11   ff.f  ••tliiT  li:iii'l    li<    i-  i'MiL'*-*!.  I'\   '•(atulv  'J<*  lit  II    VI    I*    l^'.  til  tak 

■ 

ll  )  <  Ti  ii-l«  I'i -I  ;i  oil  till  «  hi  t-:i:.  I"'li'l  ,  :il.*l  I  \  ••taf  iit«*  U  I  n  ••  I  i  Jt*  tlif  •! 
«li.ii:  t.iKi-  t>.iii    l>>r  ii'i  uliii  r  o'lin  tt  :iii  -m  ii  ;!«•  i«  oUtirii    !•*   I-V  lln     {•i^ilaliff 

I  |"-ri   li-i-   t-i*iiiiiiit    I'.i    \\i.t    I'l*  w  .iliiii  li>iir  ii:i\  «  :ilti-r.  Ill*'   •!•  !i  ii>:arit 
if^'^<»   '-  :u  '    'i-liit^    I"    tin    •  \..jfr,i  \    «•!    trn-  w  ril         I  h.*   iiyy'""'*'  ■    •■••*'««'tt^ 

•  .ft      1"i!*'Iil:    III  aii'l      il*' :".  II.:,'  l-.i.l   'tttK.   ij.  f»    n  ;    \%  Im  li  i>*  i 'riiriitifiit   « 

'  |iiMt:ii;:  .:i  l<:ii!  >.'  •  *  It  ti.  <•  I  «■  tiiil  iltifif.  :i(i«l  \\»v  l-;iii  'ti.it  «frx*t 
|i\  tin  -i.i  III)  'm-><  .in  r<-|«>h«iiM«- |m  foiiii'*.  till- |»l:iiii(itl  iiij\  t.iki*  an  m*Ij^ 
iP'Mi  !!••'  -!ii-i-:!l  <>t  III*-  l<;iii  It'll*!  uti  hT  llir  **latiili*  I  A  •'•  Aiifn-.  r  |t»  i 
Iriii:^  ail  iPtK'U  iIm  r«  ii)-'ii  st:.Miii-(  I  In*  **liiritl  i*  I'HiI.  |iu:  il  \\w  I  Mill  i 
I  •■|iiii)  l<\  till  oliii'.rl  i>i'  iif>>'l\  till  |>t  I  «• -iio.  (Ill'  |il:iiiitill  iii.i\  iir^xti**!  m^ 
till'  ^fl•  rill  lull. Of. I  l\  laiiii*-:  ii]«-ii  luiii.  Iir«*t  fti  return  \\\v  uril.  il 
alr«'ii«t\  «i<<nf.  .  iwA  alt«-ruartN  In  Itmi'^  in  tin'  \****\\  •»!  lL<  'liti  iitlanl.  Ai 
thi-  ftiit-rill  •!•••«  iiti|  tIm-ii  I  aii**f  •nllit  m  tit  liiiil  t*>  !•«*  put  in  aii<l  |Nrttt-tiUi 
III'  u  111  li]iii»«-lt   ht'  rt-«|MMi«*!)'lf  !<•  till'  |ihinilitf 

Till*  l<ail  If/'- K .  i^r  Imii  ^'  rA'*  !/•  fi-'ft.  nui^i  !•«•  yxw  in  f:iiiir  in  ij^nf^iv 
|i«'ti*ri'  'iiir  III  thi*  |ii«i::f*  tin  ri-«'t.  tir  i  Nf,  in  tli«*  i'i*iiiitry.  I'*-I'>ri'  a  foiiiiiiLfM 
a|i|>tiiiitt  •!   hir  that    {niriMt-i'   l>v  viriut'  tit    ilir  i*taliitr  I  \V    aii<i   M    «     4.  « 

inii->l    }•!•   tr:iii<*nii!ti'.l   !••   t) iirt       Tlii'^t*   l*iiil.  \%  Ik*  niii*t   at    lfa>*l    }•«•  f^ 

niiiiilMT.  iiiii«i|  i-nii-r  iiiiii  a  ri  <-<'L'tt>/aii«  f  */  in  ittiirt  «*r  h«'t'>r«*  tin*  ju<lc«' **r 
nii«*<ii»!i«*r  in  a  oiiin  r<|ri:il  i<r  in  •miif  i  a<»tt  flfnililc  ■  fn  that  mhii  li  tl.**  |>1« 
hath  hUiirii  tti.  w  In  r«-l'\  flif\  ih*  p'intfv  aiiti  ««-\«'r:ill\  iMnlrrtaki  thai  il 
ilrli-iitlaiit  h«- •iiiiih  iiiiit  •!  Ill  til**  ailittii  ht>  ••hall  |ia\  tin*  f-«t^il«  aii-1  i  ••ri*li 
fir  n  iit|i-r  hiiiiot']!  a  pri«><n«-r.  ttr  that  thf\  will  |i»_\  it  \**t  h.in  ;  «l.i-  li 
EuiM-i-  i«i  traii*>iinlt«  i|  l^  tin-  <  i>iirt  in  a  xiip  i»l  )iari-liiiirnt  fntiiii-il  a  f^tti-pm 
Anil.it  r\i-i-)itfi|  i<».  till-  hail  iiiit-l  hr  i^Th-tfi',  that  m,  tln-v  nku«l  ^tic'ify  I 
M-l\t-«  111  i-tiiirt.  iir  III  t'Tf  till-  i-ttiniii!'*">.iiiit'r  in  tlu*  i<tiiiitr\.  hv  «wt-anii|f  t 
!««'l\«'«i  hi»ii<*rkii'|M-i'«*/' aiul  rat-h  III  thi'iii  t>i  In*  u«trth  till*  lull  «iiiii  l*ir  « luck 
aro   hull.  ulliT   |ia\  iiu  III  ti|   all  ihiir  ilrhl« -^     Thi-*  aniiWiT*  iii  *i«iin«'  lui-aM 

t   in-i.  I  N    It!  \  •  •  \uA 

^h<  r.ll  I  .iiiii<i!  -II*  <l«-N-n'i  ti:!  t'-i  iiii-i.*  1  I  .i:'l  nhi-n  h<-  ha*  *\\*>  \iArz*'*\  h;i:i  iHii  < 
ft«l\  Mil  nil -Iif  |. :•>••««  \%  .:li>'ii!  .»  h.iil-l-  Ifl.  :i|i«l  h.i*.  Ill  t  ••ii«t^fiii||i  f  iif  h>«  I>iitfc  1 
•III  •-.  N-f-ii  ti|>l;.'til  III  |.:i\   ih'i>t  .iii<l  «i>«l«        **   Kft.   171        **llim 

^  Il  h*-  •••  ri-'ti<M'.  lie  i«  li.ihlf  lit  a  •!••■•  i.il  .ii't:*!!!  i>n  tlii*  i-«^'  i«:lti.  <*  IV  'J^*  iV 
r**'-.  ft  '1'.  K.  ,.'..'i,i  hilt.  t>>  ni.iMir.iiii  •111  il  ;ii  Cii'ii.  thi' iMfti*"*  iitlfft-*!  an  liai!  Qiu*t  bflii 
fiiitii'  •  nt  |-T<>|-*  rr\   .11  th'- « ••liiif \  mImii-  ch*'  iir'-*!  ma/>  nuili'.      I'l  F^^-t.  ./J**  ~  ' 'air 

*  In  |»i"»  •■•■•! Ill i?"  Ill  !h»*  K:i.,:  •  Ih-ii'  ii  l-\  'if'  H(M*ni-\fr  •/•'••vi  '•.•%'  .t  ^^4  •^  %mm*  ^  i 
(n-i  II  •l:«pi-ii>i  •!  M:ih  l>\  !l iirT.  -•''••    •  '•!  '    miiif'h  .ir«*  ni*'r*-l\  n'*iii:riAl    iiiia«|  b» 

•  >r  III  I  I •l.(-.**  :ft  !li<-  t^     ■  ••!    K  II.*"   I(*iii  h  \\     '  .  di  «'i>niii«'>n  aMwg 

iiiii-i  U<«-iiitifl       II;  ihi*   K:iik'«  I'x-if  il    M  Iti-ri*  ti«>t.  iiiUnt  liji«i  l-w^ii  M^rvr^l  witli  i 

•  •t  A  \',\\  *'\  Mi<i<lli-«>  \.  'I  •  '\t'  r  |.r<Mi*«*  tlii-r*'in.  •  ••iniiitiri  liuil  •hx^iiil  )«•  bi«^  at  Ci 
iiirii.  of  in  i-iciit  •i.i«-  •  \<  .ii-.i'-  ii"{  iii>  lii-hn^  >iiii-l.t«.  if  th**  i.i*t  a!tc*r  ii  S  «f< 
c   L'T.  -    1.      1   r..iri    >..      I'.ll.  -•h  4-.i    -J**! 

In  I'f Ill:  J-  t  1  •■•  j.ii  li  .11  ill'-  K.i.m'o  }*■•  i-.>  il.  ilti*  a|i|ir«inini->-  niii«t  !«•  •  f>Ui— 

t)it<  tii.i'  i-r  ••?  ti.'-  « ••(iiiT\  :*.  ^%  '..•  il  ihi-  .ti  Ci'ii  I"  I.iiii.  within  i-;tfht  *i.w  aflrr  af-f^w 
ii«t  t.f  |ii  ir*"  •!.•  |--i  ■■!  !■  '.Ml  "f  |.r.H  •■-..  .;  h  A  * '.  1 1»«.  -4  I».  A  K.  71.1.  >  i'  | 
('•iiiiiiii-n  ri<  .11  *i.*  '  ..-iiT  li  4   -   III  i>ik"f.  •!  tfi'iri  f  1m*  ri*iiini-iU«.  ahfl  ii*4  fr«itu  lW< 

•  111-  |->'-t  lit   ill*   r'-r-.m  •■!   !..-i*:.!       hi    n-nl       Irii|«'\.«'    !*   "Jl'i.  'JI7. 

\'-\   'i  I II    ■     '.7.  I  •  •  \i><i  'i-  III*-  |iiiitt.t1  •  |>riH  •-«-«l;riir«.  if  th«*  i|rf«*n«iaat.  I 

Im  «M -•  ri< 'l  M  :'iii  I  : 1.  ..i   t    •*   .t||  •  .11  .ii    ilti*  riitirn  !hi'rnt*f  «^r  within  rc^l 

.»?!•  r  -li   il  T<''i-ii    *  .-    '  *    :.i  ■  II   itli'li-.  .*  ol   f|it*  ••■ri  II"**  <if  *(iili  iiniri  ■*,  n^mw 

1%  I  ••tit:ii->ii  .i|  I  •   .r    !.   <  -  .riioii  )  .1.1  I  -r  *i><   •!•  !•  ii-hiiif.  an  1  |>rt»  •^«1   lh»«««i 

«lii  !.  ■(>  Svi-i.ii  !   :i.i  I  ■        <;  |-   ir.ili-  t-  ••(    ;i.<  •!  «  iiiiiii-'ii  Kill         I  ht*  f  !*:iilAtf  n 

•■lit'  r  >-i>  !.  .1]  1  •   ir  1 1     •       •    I.  ■      •  i(.ir.>'fi  i  .i.l  lili  ti.i*  ii:iilli  il.»«  .       FstM    •!'.'      ■<'«trTV 

*'•'!.»  fr. .  !,    ■  !■  •    ■■•■■'-.;.      i.  •    •■•  .1  l-i;,'  !•  b-i  ifMi-r.     ^  TAuni.  14*       I  •  "^ift 

*-     111        \1  *   ii.*'i    l:    '••       •'.        «   ir-TTi 

*  l'|"ii  »|  •  <  .11  t  t.!  ^  •  r  J  ;  il.  .1  *^•  'i-'i!  tiii|«t  1^  riTPn  1^  lh«»  |-1mbii4 
Ti'tif  ^  -r  I,*' ii'  M  i,' ri -ti  •■•■  '!.•■  I.iMtr  iii  ti  -  i  '  Tm  ihi*  I^All  «ilh:n  iw^fifv  •••tv 
1>  '.  •  »- 1  \  •  I .  ^  V  •  I  '. «  '  - 1  J  •  .  .  •  \  i  I  :  I:  I  I  >  .\  Il  ' •  'i  a n  I  ^  •'•■-r  ■  /  *^^  »  ."^T^^m 
!■•' iT.ii-r'  !••  M.<  •!•  ti-it-i  III*  -  i;'riii\  !•«  :.-r<-  lif- ^lii  nil  i*  ruU«<l.  Al^aanil*^  r«  Mill 
N  .■\  .  I**'.^'*.  K.  li.     Uui  wifiv  l-Ati  i«  nut  nut  in,  at  tliv  time  of  niiiag  lk« 
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Chap.  19.]  PRIVATE   WRONGS.  29? 

the  stipulatio  or  satisJatio  of  the  Roman  law8,(«)  which  is  mutually  given  by 
each  litigant  party  to  the  other:  by  the  plaintiff  that  he  will  prosecute  his 
suit,  and  pay  the  costs  if  he  loses  his  cause  j  in  like  manner  as  our  law  still 
requires  nominal  pledges  of  prosecution  from  the  plaintiff:  by  the  defendant, 
that  he  shall  continue  in  court  and  abide  the  sentence  of  the  judge,  much  like 
our  special  bail,  but  with  this  difference,  that  the  fidejussores  were  there  abso- 
lutely honwd  jadicatum  solvere^  to  see  the  costs  and  condemnation  *paid  r^.ono 
at  all  events  j  whereas  our  special  bail  may  be  discharged,  by  surren-  L 
dering  the  defendant  into  custody  within  the  time  allowed  by  law;  for  which 
purpose  they  are  at  all  times  entitled  to  a  warrant  to  apprehend  him.(^)" 

(•)  Inst.  /.  4, 1. 11.    Ff.  I.  %  t.  8.  («)  Show.  aW.    «  Mod.  231. 

turn  the  writ  or  bring  in  the  body,  he  must  put  in  and  perfect  of  bail  at  his  peril,  or 
render  the  defendant  within  four  days  in  a  town  cause,  or  8ix  days  in  a  country  cause, 
without  any  exception.     2  Bla.  R.  1206.    2  Chit.  R.  82,  108.     Tidd,  8th  ed.  256. 

Within  a  particular  time  (in  general,  four  days)  after  the  exception  entered  and  notice 
given,  the  bail  must  justify.  See  Tidd,  257,  258,  259.  If  they  do  not  mean  to  do  so, 
others  should  be  added. 

Previous  to  the  bail  justifying,  there  should  be  a  notire  setting  forth  that  the  bail 
already  put  in  will  on  a  certain  day  justify  themselves  in  open  court,  (2  Chit.  R.  103. 
Tidd,  251) ;)  or  that  one  or  more  persons  will  be  added,  and  justify  themselves  as  good 
bail  for  the  defendant.     Id. 

In  the  King's  Bench,  bail  are  added  and  jusOJied  before  one  of  the  judges  sitting  in 
the  bail  court,  by  virtue  of  the  57  Goo.  III.  c.  11.  The  bail  must  be  in  Westminster  hall 
by  half-past  nine  in  the  morning  ;  and  if  the  bail  are  not  ready,  and  the  papers  delivered 
to  counsel,  before  ten  o'clock,  they  cannot  be  taken  after  that  hour.  liul.  II.  T.  59 
Geo.  III.  K.  B.  When  there  are  but  few  bail,  it  is  necessary  that  they  should  be  very 
punctual  in  the  time  of  their  attendance,  for  if  they  are  not  ready  when  the  judge  takes 
liis  seat,  he  will  not  wait  for  them  till  ten  o'clock ;  but  when  the  bail  are  numerous,  the 
exact  time  of  their  attendance  is  not  so  material ;  and  on  the  last  day  of  term  they  are 
still  allowed  to  justify,  as  formerly,  in  full  court,  at  its  rising.     Tidd,  262. 

In  the  Common  Pleas  the  bail  must  justify  at  the  sitting  of  the  court  only,  except  on 
the  last  day  of  term,  when  bail  who  may  have  been  prevented  from  attending  at  the 
sitting  of  the  court  shall  be  permitted  to  justify  at  the  rUbig  of  the  court.  R.  M.  51  Geo. 
III.  C.  P.  3  Taunt.  569 ;  sea  vide  8  Taunt.  56.  In  the  Exchequer,  the  junior  baron  attends 
in  court  alone,  a  few  minutes  before  ten  o'clock  every  morning  during  term ;  and  it  is  ex- 
pected justifications  of  bail  be  then  made;  and  no  justification  can  take  place  after  half- 
past  ten  o'clock.     8  Price,  612,  R.  E.     56  Geo.  III.     2  Chit.  381.     9  Price,  57.  Tidd.  263. 

To  justify  themselves,  each  must  swear  that  he  is  worth  double  the  amount  of  the 
debt,  after  payment  of  his  own  debts.  But  if  the  sum  exceed  1000/.,  each  is  only  required 
to  justify  himself  in  1000/.  more  than  that  sum.  M.  51  Geo.  III.  It  is  not  sufficient  for 
bail  to  swear  they  are  worth  a  certain  sum  exclusive  of  their  debts.  4  Taunt.  704.  There 
must  also  be  an  affidavit  made  of  the  service  of  the  notice  of  justification,  which  must 
state  the  mode  of  service  of  such  notice.     Tidd,  264. — Ciiitty. 

*  And  the  bail  may  render  the  defendant  in  their  discharge,  even  after  judgment ;  and 
they  may  take  him  on  a  Sunday,  (6  Mod.  231 ;  but  see  2  Bla.  R.  1273,)  or  during  his  exa- 
mination before  commissioners  or  Imnkrupt,  (1  Atk.  238.  5  T.  R.  210;)  or  going  into 
a  court  of  justice,  (1  Selw.  Prac.  180.  3  Stark.  132.  1  D.  &  R.  M.  P.  C.  20;)  and  they 
may  justify  entering  the  house  of  a  stranger  (the  outer  door  being  open)  to  take  the 
defendant,  though  he  be  not  in  the  house,  (2  Hen.  Bla.  120;)  and  if  the  defendant  is  in 
custody,  either  in  a  civil  action  or  upon  a  criminal  charge,  they  may  in  King's  Bench 
have  a  writ  of  hahewt  corpus  to  bring  him  up  to  the  court,  to  be  surrendered  in  their  dis- 
charge. 7  T.  R.  226.  When  the  principal  is  taken,  one  of  the  bail,  it  is  said,  must 
always  remain  with  him,  (I  Selw.  Pr.  180;)  but  a  third  person  may  assist  in  the  taking 
and  detaining  defendant,  though  the  bail  do  not  continue  present.     3  Taunt.  425. 

Besides  the  mode  of  discharging  the  bail  by  rendering  their  principal,  there  are  va- 
rious other  causes  for  discharging  them,  such  as  the  death  of  the  defendant,  (Tidd,  293, 
118;^:)  his  bankruptcy  and  certificate,  (I  Burr.  244.  Cowp.  824;)  his  being  made  a  peer, 
or  member  of  parliament,  (Oougl.  45.  Tidd,  293;)  or  being  sent  abroa<l  under  the  alien 
act,  (♦•»  T.  R.  50,  52.  7  T.  R.  517,)  or  under  sentence  of  transportation,  (6  T.  R.  247;)  or 
his  Ix^ing  impressed  or  discharged  on  the  48  Geo.  III.  c.  123;  or  by  the  act  of  the  plain- 
tiff in  not  declaring  in  due  time;  bv  making  a  material  variance  in  the  declaration  from 
the  process  or  affidavit  in  the  cause  of  action.  (2  East,  305.  2  B.  &  P.  358.  6  T.  R.  363 ;) 
or  a  variance  between  the  affidavit  and  judgment  in  Common  Pleas;  or  in  declaring  in 
a  different  county  by  original  in  King's  Bench;  or  recovering  under  a  bailable  amount; 
Of  in  giving  time  to  the  defendant  on  a  cognovit,  &c. ;  or  removing  the  cause  from  an 
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The  first  of  these  is  the  declaration,  narratio,  or  count,  antiently  called  the 
tale;[a)  in  which  the  plaintiff*  sets  forth  his  cause  of  complaint  at  length ;  heing, 
indeed  only  an  amplitication  or  exposition  of  the  original  writ  upon  which  his 
action  is  founded,  with  the  additional  circumstances  of  time  and  place  when 
and  where  the  injury  was  committed.     But  we  may  remember,(^)  that  in  the 

(«)  Append.  No.  II.  ^  2;  No.  III.  {6.  (*)&««  P^gM 2S5,  2S8. 

And  facto  only  should  be  stated,  and  not  arguments  or  inferences,  or  matter  of  law. 
Cowp.  684.  5  £ast,  275.  The  party  can  only  succeed  on  the  facts  as  they  are  alleged 
and  proved. 

There  are  various  facts  which  need  not  be  stated,  though  it  may  be  essential  that  they 
should  be  established  in  evidence,  to  entitle  the  party  pleading  to  succeed. 

Thus,  there  are  facts  of  which  the  court  will,  from  tlie  nature  of  its  qfieey  take  notice 
without  their  being  stated :  as  when  the  king  came  to  the  throne,  (2  Lord  Raym.  794,) 
his  privileges,  (id.  D80,)  proclamations,  &c.,  (1  Lord  Raym.  282.  2  Camp.  44.  4  M.  & 
S.  532;)  but  private  orders  of  council,  pardons,  and  declarations  of  war,  &c.  must  be 
stated.  2  Litt.  Bac.  Reg.  303.  3  M.  A  S.  67.  11  Ves.  292.  3  Camp.  61,  67.  The  time 
and  place  of  holding  parliaments,  and  their  course  of  proceedings,  need  not  be  stated, 
(1  Lord  Raym.  343,210.    1  Saund.  131 ;)  but  their  journals  must.     Lord  Raym.  15.    Cowp. 

17.  Public  statutes,  and  the  facts  they  ascertain,  (1  T.  R.  145.  Com.  Dig.  Pleader,  c.  76,  J 
the  ecclesiastical,  civil,  and  marine  laws,  (Bro.  Quare  Impedit,  pi.  12.  Lord  Raym.  338,) 
need  not  be  stated ;  but  private  acts,  (Lord  Raym.  381.  2  Dougl.  97,)  and  foreign  (2Carth. 
273.  Cowp.  174)  and  plantation  and  forest  (2  Leon.  209)  laws,  must.  Common-law 
rights,  duties,  and  general  customs,  customs  of  gavelkind,  and  borough-English,  (Doug. 
150.  Lord  Raym.  175,  1542.  Carth.  S3.  Co.  Litt.  175.  Lord  Raym.  1025.  CYo.  Car.  561,) 
need  not  be  stated ;  but  particular  local  customs  must.  1  Roll.  Rep.  509.  9  E&st,  185. 
8tra.  187.  1287.  Dougl.  387.  The  almanac  is  part  of  the  law  of  the  land,  and  the  courts 
take  notice  thereof,  and  the  days  of  the  week,  and  of  the  movable  feasts,  and  terms. 
Dougl.  380.  8alk.  269.  1  Roll.  Abr.  524,  c.  pi.  4.  6  Mod.  81.  8alk.  626.  So  the  division 
of  England  into  cnunties  will  be  noticed  without  pleading,  (2  Inst.  557.  Marsh,  124,)  but 
not  so  of  a  less  division  (id.)  nor  of  Ireland.  1  Chit.  Rep.  28,  32.  3  B.  &  A.  301,  8.  C. 
2  D.  &  R.  15.  1  B.  A  C.  16,  S.  C.  The  court  will  take  judicial  notice  of  the  incorporated 
towns,  of  the  extent  of  ports,  and  the  river  Thames.  Stra.  469.  1  H.  Bla.  356.  So  it 
will  take  notice  of  the  meaning  of  English  words  and  terms  of  art,  according  to  their 
ordinary  acceptation,  (1  Roll.  Abr.  86,  525 ;)  also  of  the  names  and  quantities  of  legal 
weights  and  measures,  (1  RolL  Abr.  525  ;)  also  courts  will  take  notice  of  their  own  course 
of  proceedings,  (1  T.  R.  118.  2  Lev.  176,)  and  of  those  of  the  superior  courts,  (2  Co.  Rep. 

18.  Cro.  Jac.  67,)  the  privileges  they  confer  on  their  officers,  (Lord  Raym.  869,  898,)  of 
courts  of  general  jurisdiction,  and  the  course  of  proceedings  therein ;  as  the  court  of  Exche- 
quer in  Wales  and  the  counties  palatine,  (1  Lord  Raym.  154.  1  Saund.  73  ;)  but  the  courts 
are  not  bound,  ex  officio,  to  take  notice  who  were  or  are  the  judges  of  another  court  at 
Westminster,  (2  Andr.  74.  Stra.  1226  ;)  nor  are  the  superior  courts,  ex  officio,  bound  to 
notice  the  customs,  laws,  or  proceedings  of  inferior  courts  of  limited  jurisdiction,  (1  Roll. 
Rep.  105.  Lord  Raym.  1334.  Cro.  Eliz.  502,)  unless  indeed  in  courts  of  error.  Cro. 
Car.  179. 

Where  the  law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fraud  or  crime,  or 
that  a  transaction  is  illegal,  it  need  not  be  stated.  4  M.  &  S.  105.  2  Wils.  147.  Co.  litt. 
78.  b.    1  B.  A  A.  463. 

Matter  which  should  come  more  properly  from  the  other  side,  as  it  is  presumed  to  lie 
more  in  the  knowledge  of  the  other  party,  or  is  an  answer  to  the  charge  of  the  party 
pleading,  need  not  be  stated,  unless  in  pleas  of  estoppel  and  alien  enemy ;  but  this  rule 
must  be  acted  upon  with  caution  ;  for  if  the  fact  in  any  way  constitutes  a  condition 
precedent,  to  enable  the  party  to  avail  himself  of  the  charge  stated  in  his  pleading,  such 
fact  should  be  stated.  Com.  Dig.  Pleader,  c.  81.  1  Leon.  18.  2  Saund.  62,  b.  4  Camp. 
20.    11  East,  638;  and  see  cases,  1  Chit,  on  PI.  206.    Stephen,  354. 

Though  the  facts  of  a  case  must  be  stated  in  pleading,  it  is  not  necessary  to  state  that 
which  is  a  mere  matter  of  evidence  of  such  fact.  9  Rep.  9,  b.  9  Edw.  III.  5,  b.,  6,  a. 
Willed*,  130.    Raym.  8. 

And  though  the  general  rule  is  that  facts  only  are  to  be  stated,  yet  there  are  some 
instances  in  which  the  statement  in  the  pleading  is  proper,  though  it  does  not  accord 
with  the  real  facts,  the  law  allowing  a  fiction,  as  in  ejectment,  trover,  detinue,  &c.  2 
Burr.  667.    1  N.  R.  140. 

No  fact  that  is  not  essential  to  substantiate  the  pleading  should  be  stated.  The  state- 
m«>nt  of  immaterial  or  irrelevant  matter  is  not  only  censurable  on  the  ground  of  expense, 
but  frequently  affiirds  an  advantage  to  the  opposite  party,  either  as  the  ground  of  a 
variance,  or  as  rendering  it  incumbent  on  the  party  pleading  to  adduce  more  evidence 
than  would  othenvise  have  been  necessary ;  though,  indeed,  if  the  matter  unnecessarily 
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declaration  or  declare  his  injury  to  have  happened  in  the  very  connty  and  place 
that  it  really  did  happen  ;•  but  in  transitory  actions,  lor  iniuries  that  might  have 
happened  anywhere,  as  debt,  detinue,  slander,  and  the  like,  the  pluintitl'  may 
declare  in  what  county  he  pleases,  and  then  the  trial  must  bo  had  in  that  county 
in  which  the  declaration  is  laid.  Though  if  the  defendant  will  make  ulKdavit 
that  the  cause  of  action,  if  any,  arose  not  in  that  but  in  another  county,  the 
court  will  direct  a  change  of  the  venue  or  visney  (that  is,  the  vicinia  or  neighbour- 
hood in  which  the  injury  is  declared  to  be  done,)  and  will  oblige  the  plaintiff  to 
declare  in  the  other  county;  unless  he  will  undertake  to  give  material  evidence 
in  the  first.  For  the  statutes  6  Ric.  II.  c.  2,  and  4  Hen.  IV.  c.  18,  having 
ordered  all  writs  to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
ceived, empowered  them  to  change  the  venue y  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ :  which  practice  began  in  the  reign  of  James  the 
¥\Tst.{d)  And  this  power  is  discretional ly  exercised,  so  as  to  prevent  and  not 
to  cause  a  defect  of  justice.  Therefore  the  court  will  not  change  the  venue  to 
any  of  the  four  northern  counties,  previous  to  the  spring  circuit ;  because  there 
the  assizes  are  holden  only  once  a  year,  at  the  time  of  the  summer  circuit.  And 
it  will  sometimes  remove  the  venue  from  the  proper  jurisdiction,  (especially  of 
a  narrow  and  limited  kind,)  upon  a  suggestion,  duly  supported,  that  a  lair  and 
impartial  trial  cannot  be  had  therein.(e)^ 

♦It  is  generally  usual  in  actions  upon  the  case  to  set  forth  several  r*oAR 
cases  by  diflferent  counts  in  the  same  declaration;  so  that  if  the  plaintiff  ^ 
fails  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in  an  action  on  the 
case  upon  an  assumpsit  for  goods  sold  and  delivered,  the  plaintiff  usually  counts 
or  declares,  first,  upon  a  settled  and  agreed  price  between  him  and  the  defend- 
ant; as  that  they  bargained  for  twenty  pounds:  and  lest  he  should  fail  in  the 
proof  of  this,  he  counts  likewise  upon  a  quantum  valebant;  that  the  defendant 
nought  other  goods,  and  agreed  to  pay  him  so  much  as  they  were  reasonably 

(')  RMtall,  tit.  Dtrtt^  1R4,  b.    Fitz.  Abr.  tit.  Briffe,  18.         (•)  Stra.  874,  Hjlock  r<.  SalwUne.   Trin.  4  Oeo.  HI.  B.  R. 
flalk.  67U.    Trye't  Ju$.  FiUz.  251.    Styl.  Pmct.  Keg.  (edit. 
1667)  331. 

'  Actions  for  every  kind  of  iixjury  to  real  property  are  local,  as  for  nuisances,  waste,  Jre., 
unless  there  be  some  contract  between  the  parties,  on  which  to  ground  the  action.  1 
Taunt.  379.  11  East,  226.  And  if  the  land  be  out  of  this  kingdom,  the  plaintiff  has  no 
remedy  in  the  English  courts,  if  there  be  a  court  of  justice  to  resort  to  where  the  land 
if  situate.  4  T.  R.  503.  1  Stra.  646.  Cowp.  180.  6  East,  598.  Where  an  injury  has 
been  caused  in  one  county,  to  land,  &c.  in  another,  or  when  the  action  is  founded  upon 
two  or  more  material  facts  which  took  place  in  different  counties,  the  venue  may  be 
laid  in  either.  2  Taunt.  252,  overruling  2  Camp.  266.  7  Co.  1.  3  Leon.  141.  7  T. 
R.  583.     1  Chitty  on  PI.  242. 

In  an  action  upon  a  lease  for  the  non-payment  of  rent,  or  other  broivch  of  covenant, 
when  the  action  is  founded  on  the  privity  of  contract,  it  is  transitonf;  but  not  so  when  the 
action  is  founded  on  the  pnvUy  of  estaU.  3  T.  R.  394.  3  Co.  23.  1  Saund.  237.  Tidd, 
431.     1  Chit.  244  to  246. 

In  some  cases  the  action,  though  of  a  transitory  nature,  must.  l>v  act  of  parliament,  be 
brought  in  a  particular  county,  as  by  31  Elix.  c.  5.  s.  2.  21  Jac.  I.  c.  4,  s.  2.  In  actions 
or  informations  on  penal  statutes,  the  venue  must  be  laid  where  the  offence  was  com- 
mitted. Tidd,  432.  1  Chit.  246.  So  actions  of  case  or  trenpasH  are  local  when  against 
justices  of  the  peace,  mayors,  bailiffs  of  cities  or  towns  coriK>rate.  headboroughs,  port- 
reves,  constables,  tithing-men,  church-wardens,  Ac,  or  other  persons  acting  in  their 
aid  and  assistance  or  by  their  command,  for  any  thing  done  in  their  official  capacity,  (21 
Jac.  I.  c.  12,  s.  5,)  or  against  any  person  or  persons  for  any  thing  done  by  an  officer  of 
the  excise,  (23  Geo.  III.  c.  70,  s.  34.)  or  customs,  (24  Geo.  III.  sess.  2,  c.  47,  s.  35,  39:  and 
pee  28  Geo.  III.  c.  37,  s.  23.)  or  oth«'rs  acting  in  his  aid.  in  execution  or  by  reason  of  his 
office,  or  for  any  thing  done  in  ])ursuanco  of  the  act  relating  to  taxes,  &c.  4^^  (reo.  III. 
c.  99,  s.  70.  And  the  42  Geo.  III.  c.  So,  a.  (i  extends  the  above  provisions  of  the  21  Jac. 
I.  to  all  persons  in  any  public  employment,  or  any  office,  station,  or  capacity,  anywhere, 
with  a  proviso  that  the  action  may  be  brought  in  Westminster,  or  where  the  defendant 
resides.  There  are  also  various  other  provisions  in  other  acts,  requiring  that  the  venue 
shall  be  local,  as  in  the  highway,  turnpike,  militia  acts,  &c.  Attorneys  may  lay  and  re- 
tain the  venue  in  Middlesex. — CnixTV. 

*  This  power  of*  changing  the  venue  was  extended,  by  stat.  3  &  4  W.  IV.  c.  42,  s.  22,  to 
local  actions.— ^TBWART. 
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18  a  mere  default  and  neglect  of  the  plaintiff,  and  therefore  he  is  allo>ved  to 
begin  his  suit  again  upon  payment  of  costs ;  but  a  retraxit  is  an  open  and  volun- 
tary renunciation  of  his  suit  in  court,  and  by  this  he  forever  loses  his  action. 
A  discontinuance  is  somewhat  similar  to  a  nonsuit ;  for  when  a  plaintiff  leaves  a 
chasm  in  the  proceedings  of  his  cause,  as  by  not  continuing  the  process  regu- 
larly from  day  to  day  and  time  to  time,  as  he  ought  to  do,  the  suit  is  discon- 
tinued, and  the  defendant  is  no  longer  bound  to  attend;  but  the  plaintiff  must 
begin  again  by  suing  out  a  new  original,  usually  paying  costs  to  his  antagonist. 
Antiently,  by  the  demise  of  the  king,  all  suits  depending  in  his  courts  were  at 
once  discontinued,  and  the  plaintiff  was  obliged  to  renew  the  process  by  suing 
out  a  fresh  writ  from  the  successor,  the  virtue  of  the  former  writ  being  totally 
gone,  and  the  defendant  no  longer  bound  to  attend  in  consequence  thereof; 
but,  to  prevent  the  expense  as  well  as  delay  attending  this  rule  of  law,  the 
statute  1  Edw.  VI.  c.  7  enacts  that  by  the  death  of  the  Sing  no  action  shall  be 
discontinued,  but  all  proceedings  shall  stand  good  as  if  the  same  king  had  been 
living. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incumbent  on 
the  defendant  within  a  reasonable  time  to  make  his  defence  and  to  put  in  a  plea; 
else  the  plaintiff  will  at  once  recover  judgment  by  default  or  nihil  dicit  of  the 
defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection,  or 
guard,  which  is  now  its  popular  signification,  but  merely  an  opposing  or  denial 
(from  the  French  verb  defender^  of  the  truth  or  validity  of  the  complaint.  It 
is  the  contestatio  litis  of  the  civilians,  a  general  assertion  that  the  plaintiff  hath 
no  ground  of  action,  which  assertion  is  afterwards  extended  *and  r^ocT" 
maintained  in  his  plea.  For  it  would  be  ridiculous  to  suppose  that  the  ^  ' 
defendant  comes  and  defends  (or,  in  the  vulgar  acceptation,  justifies)  the  force 
and  injury  in  one  line,  and  pleads  that  he  is  not  guilty  of  the  trespass 
complained  of,  in  the  next.  And  therefore,  in  actions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely  demands  her  endow- 
ment,(^)  and  in  assizes  of  land,  where  also  there  is  no  injury  alleged,  but 
merely  a  question  of  right  stated  for  the  determination  of  the  recognitors  or 
jury,  the  tenant  makes  no  such  defence.(/^  In  writs  of  entry ,(m)  where  no 
injury  is  stated  in  the  count,  but  merely  tne  right  of  the  demandant  and  the 
defective  title  of  the  tenant,  the  tenant  comes  and  defends  or  denies  his  right, 
jus  suum  ;  that  is,  (as  I  understand  it,  though  with  a  small  grammatical  inac- 
curacjr,)  the  right  of  the  demandant,  the  only  one  expressly  mentioned  in  the 
pleadings,  or  else  denies  his  own  right  to  be  such  as  is  suggested  by  the  count 
of  the  demandant.  And  in  writs  of  right(n)  the  tenant  always  comes  and 
defends  the  right  of  the  demandant  and  his  seisin,  jus  prasdicti  8.  et  seisinam 
ip8iuSy{o)(pT  else  the  seisin  of  his  ancestor  upon  which  he  counts,  as  the  case 
may  be,)  and  the  demandant  may  reply  that  the  tenant  unjustly  defends  his, 
the  demandant's,  right,  and  the  seisin  on  which  he  count8.(j>)  All  which  is 
extremely  clear  if  we  understand  by  defence  an  opposition  or  denial,  but  it  is 
otherwise  inexplicably  difficult.(g) 

The  courts  were  formerly  very  nice  and  curious  with  respect  to  the  nature 
of  the  defence;  so  that  if  no  defence  was  made,  though  a  sufficient  plea  was 
pleaded,  the  plaintiff  should  recover  judgment  ;(r)  and  therefore  the  book 
entitled  novce  narrationes  or  the  new  talys,{s)  at  the  end  of  almost  every  count, 
narratioy  or  tale,  subjoins  such  defence  as  is  proper  for  the  defendant  to 
make.  For  a  general  defence  or  denial  was  not  prudent  in  every  situation, 
since  thereby  the  propriety  of  the  writ,  the  competency  of  the  plaintift*,  and 
the  cognizance  of  the  court,  were  allowed.  By  defending  the  force  and  injury, 
♦the  defendant  waived  all  pleas  of  misnomer  ;(f)  by  defending  the  rjicoQft 
damages,  all  exceptions  to  the  person  of  the  plaintiff;  and  by  defending    ^ 


)  lUiiUl.  Ent.  134. 
0  Booth  of  Real  Actions,  118. 
(•)Book  II.  Append.  No.  V.  {  2. 
(•)  Append.  Mo.  1. 1 6. 
(•)  Co.  Kntr.  182. 
V)  No9.  Nor.  230,  edit  U8A. 


(f  >  The  tma  reeeon  of  Uiia,  eaye  Booth,  (on  PmU  Actios^ 
94, 112,)  I  oonld  never  yet  find;  ao  UtUe  did  he  audentaad 
of  principleel 

C)  Co.  Utt.  127. 

(•)  Kdit  1534. 

(*)  ThekMl  ^.  1. 14,  c  1,  PH-  WT. 
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tables,  which  expressly  directed  the  plaintiff  and  defendant  to  make  up  the 
laatter  while  they  were  in  the  way,  or  going  to  the  praetor, — tu  via,  rem  uti 
yacunt  orato.     There  are  also  many  other  previous  steps  which  may  be  taken 
by  a  defendant  before  he  puts  in  his  plea.     He  may,  in  real  actions,  demand 
a  view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and  other 
circumstances.     He  may  crave  oyer(h)  of  the  writ,  or  of  the  bond,  or  other 
specialty  upon  which  the  action  is  brought;  that  is,  to  hear  it  read  to  him; 
the  generality  of  defendants  in  the  times  of  antient  simplicity  being  supposed 
incapable  to  read   it  themselves,  whereupon   the  whole   is  entered   verbatim 
upon  the  record,  and  the  defendant  may  take  advantage  of  any  condition  or 
other  part  of  it,  not  stated  in  the  plaintiff's  declaration."     *In  real     t^oaa 
actions  also  the  tenant  may  pray  in  aid,  or   call   for   assistance  of     *■ 
another,  to  help  him  to  plead,  because  of  the  feebleness  or  imbecility  of  his 
own  estate.      Thus,  a  tenant  for  life  may  pray  in  aid  of  him  that  hath  the 
inheritance  in  remainder  or  reversion  ;  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary ;  that  is,  that  they  shall  be  joined  in  the  action  and 
help  to  defend  the  title.      Voucher  also  is  the  calling  in  of  some  person  to 
answer  the  action  that  hath  warranted  the  title  to  the  ^tenant  or  defendant. 
This  we  still  make  use  of  in  the  form  of  common  recoverie8,(i)  which  are 
grounded  on  a  writ  of  entry;   a  species  of  action  that  we  may  remember 
relies  chiefly  on  the  weakness  of  tne  tenant's  title,  who  therefore  vouches 
another  person  to  warrant  it.     If  the  vouchee  appears,  he  is  made  defendant 
instead  of  the  voucher ;   but  if  he  afterwards  makes  default,  recovery  shall 
be  had  against  the  original  defendant,  and  he  shall  recover  over  an  equivalent 
in  value  against  the  deficient  vouchee.     In  assizes,  indeed,  where  the  principal 
question  is,  whether  the  demandant  or  his  ancestors  were  or  were  not  in  pos- 
session till  the  ouster  happened,  and  the  title  of  the  tenant  is  little  (if  at  all) 
discussed,  there  no  voucher  is  allowed ;  but  the  tenant  may  bring  a  writ  of 
warrantia  chart ce  against  the  warrantor,  to  compel  him  to  assist  him  with  a 
good  plea  or  defence,  or  else  to  render  damages  and  the  value  of  the  land,  if 
recovered  against  the  tenant.(A)     In  many  real  actions  also,^/)  brought  by  oi 
against  an  infant  under  the  age  of  twenty-one  years,  and  also  in  actions  of 
debt  brought  against  him,  as  heir  to  any  deceased  ancestor,  either  party  may 
suggest  the  nomige  of  the  infant,  and  pray  that  the  proceedings  may  be 
deferred  till  his  full  age ;  or  (in  our  legal  phrase)  that  the  infant  may  have  his 
age,  and  that  the  parol  may  demur,  that  is,  that  the  pleadings  may  be  stayed ; 
and  then  they  shall  not  proceed  till  his  full  age,  unless  it  be  apparent  that  he 
cannot  be  prejudiced  thereby.(w)     But,  by  the  statutes  of  Westm.  1,  3  Edw.  I. 
c.  46,  and  of  Glocester,  6  Edw.  I.  c.  2,  in  writs  of  entry  sur  disseisin  in  some 
particular  cases,  and  in  actions  ancestrel  brought  by  *an  infant,  the    t^qai 
parol  shall  not  demur :  otherwise  he  might  be  deforced  of  his  whole     ^ 
property,  and  even  want  a  maintenance  till  he  came  of  age.     So  likewise  in  a 
writ  of  dower  the  heir  shall  not  have  his  age,  for  it  is  necessary  that  the 
widow's  claim  be  immediately  determined,  else  she  may  want  a  present  sub- 
8i.**tence.(/i)     Nor  shall  an  infant  patron  have  it  in  a  quare  impeAity(o)  since  the 
law  holds  it  necessary  and  expedient  tliat  the  church  be  immediately  filled." 

When  these  proceedings  are  over,  the  defendant  must  then  put  in  his  excuse 
or  plea.  Pleas  are  of  two  sorts ;  dilatory  pleas,  and  pleas  to  the  action.  Dilatory 
pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit,  by  questioning  the 

(*)  Append.  No.  HI.  ^  fi.  (•)  Finch,  L.  300. 

(*,  Book  II.  Append.  No.  V.  }  2.  (»)  1  Koll.  Abr.  137. 

(»)  P.  N.  B.  135.  (•)  Ibid,  138. 
(0  Dyer,  137. 

"  But  now  a  defendant  is  not  allowed  oyer  of  the  writ.  1  B.  &  P.  646.  3  B.  &  P.  395. 
7  East,  383.  Ah  to  the  demand  and  giving  of  oyer,  and  the  manner  of  setting  out  deeds, 
Ac.  therein,  see  1  Saund.  9,  (1.)  289,  (2.)  2  Saund.  9,  (12,)  (13,)  46,  (7,)  366,  (1,)  405,  (1,) 
410,  (2.)  Tidd,  8th  ed.  635  to  638,  and  Index,  tit.  Oyer.  1  Chitt.  on  PI.  369  to  375.— 
Chittt. 

"And  now,  indeed,  by  statute  11  Geo.  IV.  and  1  W.  IV.  c.  47,  s.  10,  the  parol  shall 
not  demur  in  any  action. — Kerr. 
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arising  cr  delicto^  for  wrongs  actually  done  or  committed  by  the  defendant,  as 
trespass,  battery,  and  slander,  the  rule  is  that  actio  personalis  moritur  cum  per* 
sona;(q)  and  it  never  shall  be  revived  either  by  or  against  the  executors  ot 
other  representatives.  For  neither  the  executors  of  the  plaintiff  have  received, 
nor  those  of  the  defendant  have  committed,  in  their  own  personal  capacity,  any 
manner  of  wrong  or  injury."  But  in  actions  arising  ex  contractUy  by  breach 
of  promise,  and  the  like,  where  the  right  descends  to  the  representatives  of 
the  plaintiff,  and  those  of  the  defendant  have  assets  to  answer  the  demand, 
though  the  suits  shall  abate  by  the  death  of  the  parties,  yet  they  may  be 
revived  against  or  by  the  executors  :(r)  being  indeed  rather  actions  against  the 
property  than  the  person,  in  which  the  executors  have  now  the  same  interest 
♦hat  their  testator  nad  before. 

These  pleas  to  the  jurisdiction,  to  the  disability,  or  in  abatement,  were  for- 
merly very  often  used  as  mere  dilatory  pleas,  without  any  foundation  of  truth, 
and  calculated  only  for^ delay ;  but  now,  oy  statute  4  &  5  Anne,  c.  16,  no  dilatory 
plea  is  to  be  admitted  without  affidavit  made  of  the  truth  thereof,  or  some 
probable  matter  shown  to  the  court  to  induce  them  to  believe  it  true."  And 
with  respect  to  the  pleas  themselves,  it  is  a  rule,  that  no  exception  shall  be 
admitted  against  a  declaration  or  writ,  unless  the  defendant  will  in  the  same 
plea  give  the  plaintiff  a  better  ;(s)  that  is,  show  him  how  it  might  be  amended, 
that  there  may  not  be  two  objections  upon  the  same  account.  Neither,  br 
statute  8  &  9  W.  III.  c.  31,  shall  any  plea  in  abatement  be  admitted  in  any  suit 
for  partition  of  lands ;  nor  shall  the  same  be  abated  by  reason  of  the  death  of 
an}'  tenant. 

*All  pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the  court :  r^oAo 
pra3'ing  "judgment,  whether  the  court  will  have  further  cognizance  of  ^ 
the  suit :"  pleas  to  the  disability  conclude  to  the  person ;  by  praying  "judgment, 
if  the  said  A.  the  plaintiff  ought  to  be  answered :"  and  pleas  in  abatement 
(when  the  suit  is  by  original")  conclude  to  the  writ  or  declaration ;  by  praying 
"judgment  of  the  writ,  or  aeclaration,  and  that  the  same  may  be  quashed, 
cassetur^  made  void,  or  abated  j  but,  if  the  action  be  by  bill,  the  plea  must  pray 
"judgment  of  the  bill,"  and  not  of  the  declaration;  the  bill  being  here  the 
original,  and  the  declaration  only  a  copy  of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed  from  that 
jurisdiction ;  or  the  plaintiff  is  stayed  till  his  disability  be  removed ;  or  he  is 
obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the  court  :(t)  or  to  amend 
and  new-frame  his  declaration.  But  when  on  the  other  hand  they  are  over- 
ruled as  frivolous,  the  defendant  has  judgment  of  respondeat  ouster y  or  to  answer 
over  in  some  better  manner.     It  is  then  incumbent  on  him  to  plead. 

2.  A  plea  to  the  action;  that  is,  to  answer  to  the  merits  of  the  complaint. 
This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  defendant 
would  probably  end  the  matter  sooner,  or  not  plead  at  all,  but  suffer  judgment 

(f)  \  IiHt  3l&.  (•)  Brownl.  139. 

(••)  March.  14  {*)  Co.  Entr.  271. 

by  the  death  of  either  party,  but  may  be  continued  by  the  legal  representative  of  sole 
plaintiff  on  his  entering  (by  leave  of  the  court)  a  suggestion  of  the  plaintiff's  death 
on  the  record  ;  or  by  a  surviving  plaintiff  when  the  cause  of  action  survives;  or  against 
the  legal  representative  of  a  defendant. — Stewart. 

"  By  statute  3  &  4  W.  IV.  c.  42,  s.  2,  an  action  of  trespass,  or  trespass  on  the  case, 
may  be  maintained  by  the  executors  or  administrators  of  any  deceased  person  for  in- 
jury to  his  real  est^ite  in  his  lifetime,  if  such  injury  were  committed  within  six  calendar 
months  before  death  and  the  action  brought  within  one  year  after  the  time  of  the 
death  ;  and  an  action  of  trespass,  or  trespass  on  the  CAse,  may  also  be  maintained  against 
executors  or  administrators  for  wrongs  committed  by  the  deceased  to  another's  property, 
real  or  personal,  such  injury  having  been  committed  within  six  months  of  the  death 
and  the  action  brought  within  six  months  after  administration  taken. — Stewart. 

^  Sham  pleiis  are  not  dilatory  pleas  within  the  statute,  and  an  affidavit  is  not  necessary 
in  all  cases:  thus,  a  plea  of  privilege  as  an  attorney  of  the  same  court,  to  be  sued  hf 
bill,  it  is  supposed  does  not  require  an  affidavit.  3  B.  &  P.  397.  1  Chit,  on  PI.  401.  AJ 
to  the  form  of  the  affidavit,  see  1  Chit,  on  PI.  402.    Tidd,  8th  ed.  693.— Chittt. 
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thereof,)  and  traverses  or  denies  the  rest :  in  order  to  avoid  the  expense  of 
carrying  that  part  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A 
species  of  this  sort  of  confession  is  the  payment  of  money  into  court  :(w)  which 

(»)  Styl.  Piuct  Reg.  (edit  1067)  201.  2  Keb.  &65  Salk.  596. 

guineas.  3  Camp.  70.  1  Camp.  181.  6  Taunt.  33G.  But  a  tender  of  a  larger  sum 
generally  is  good.  5  Rep.  114.  8  T.  R.  683;  sed  vide  2  Esp.  711.  And  a  tender  of  a 
hirger  sum,  and  asking  change,  is  good,  provided  the  creditor  do  not  object  to  it  on  that 
account,  but  only  demands  a  larger  sum.  6  Taunt.  336.  Peake  C.  N.  P.  88.  2  Esp.  C. 
711.  3  Camp.  70  ;  and  see  1  Gow.  C.  N.  P.  121.  A  tender  of  a  sum  to  A.,  including 
both  a  debt  due  to  A.,  B.,  and  C.  and  also  a  debt  due  to  C,  is  a  good  tender  of  the  debt 
due  to  the  three,  (3  T.  R.  683 ;)  and  if  several  creditors,  to  whom  money  is  due  in  the 
same  right,  assemble  fol*  the  purpose  of  demanding  payment,  a  tender  of  the  gross  sum, 
which  they  all  refuse  on  account  of  the  insufficiency  of  the  amount,  is  good.  Peake  0. 
88.     2  T.  R.  414. 

To  constitute  a  good  tender,  it  must  be  an  unconditional  one  in  payment  of  the  debt; 
and  therefore  where  a  tender  of  payment  was  made,  accompanied  with  a  protestation 
against  the  right  of  the  party  to  receive  it,  it  was  held  insufficient.  3  Esp.  C.  91 .  So  is 
a  tender  accompanied  with  the  demand  of  a  receipt  in  full,  (5  Esp.  Rep.  48.  2  Camp. 
21 ;  sed  vide  Peake  C.  179.  Stark,  on  Evid.  part  4,  1392,  n.  (g),)  or  upon  condition  that  it 
shall  be  received  as  the  whole  of  the  balance  due,  (4  Camp.  156,)  or  that  a  particular 
document  shall  be  given  up  to  be  cancelled.  2  Camp.  21.  To  constitute  a  good  tender 
of  stock,  the  buyer  must  be  called  on  opening  the  books,  (1  Stra.  533,)  and  the  defendant 
must  do  all  in  his  power  to  make  it  good.     1  Stra.  504. 

With  respect  to  the  time  of  the  tender,  it  should  be  observed  that,  in  order  to  avoid 
the  defendant's  liability  to  damages  for  the  non-performance  of  the  contract,  it  should 
be  made  in  the  very  time  agreed  upon  for  the  performance  of  such  contract :  a  tender 
after  such  time  only  goes  in  mitigation  of  damages  for  the  breach  of  the  contract,  and 
not  even  then  if  the  tender  be  not  made  before  the  writ  sued  out.  7  Taunt.  487.  See 
21  Jac^  1.  c.  16,  s.  5.  It  is  said  to  have  been  decided  by  Buller,  J.,  that  a  tender  on  the 
day  the  bill  is  filed  is  not  available,  there  being  no  fraction  of  a  day,  (Imp.  K.  B.  324:) 
consequently,  if  payment  of  a  bill  has  been  demanded  on  the  day  it  was  due,  and  the 
acceptor  plead  a  subsequent  tender,  it  will  not  avail.  8  East,  168.  5  Taunt.  240.  1  Marsh. 
Rep.  36.  1  Saund.  33,  a.,,  note  2.  But  that  doctrine  is  not  law ;  and  it  is  no  answer  to  a 
plea  of  tender  that  the  plaintiff  had,  before  the  tender,  instructed  his  attorney  to  sue 
out  the  writ,  and  that  the  attorney  had  applied  before  the  tender  for  the  writ  which  was 
afterwards  sued  out,  (8  T.  R.  629;)  and  if  the  plaintiff  brings  his  action,  and  discontinues 
it  and  commences  another,  a  tender  before  the  latter  action  is  good.  1  Moore,  200.  To 
constitute  a  good  tender  of  stock,  it  should  be  made  on  the  very  day,  (1  Stra.  579;)  and 
at  the  last  part  of  the  day  it  can  be  accepted.  2  id.  777, 832.  Any  party,  being  an  agent 
of  the  debtor,  may  tender  the  money.     2  M.  A.  S.  86. 

With  respect  to  the  persons  to  whom  the  tender  should  be  made,  it  will  suffice  if  it  be 
to  the  creditor  or  any  authorized  agent.  1  Camp.  477.  Tender  to  an  attorney,  author- 
ized to  issue  out  a  writ,  &c.,  is  good.  Dougl.  623.  And  a  tender  to  an  af  ent  has  been 
held  good  although  the  principal  had  previously  prohibited  the  agent  from  receiving 
the  money  if  offered,  the  principal  having  put  his  business  into  the  hands  of  his  at- 
torney. 5  Taunt.  307.  1  Marsh.  55,  S.  C.  A  bailiff,  who  makes  a  distress,  cannot  dele- 
gate his  authority:  therefore  a  tender  to  his  aeent  is  insufficient,  (6  Esp.  95;)  and  a 
tender  to  one  of  several  creditors  is  a  tender  to  all.     3  T.  R.  683. 

2dly.  In  what  Cases  a  Tender  may  be  made  with  Effect. — In  general,  a  tender  can 
only  be  made  with  effect  in  cases  where  the  demand  is  of  a  liquidated  sum,  or  of  a  sum 
capable  of  liquidation  by  computation.  See  2  Burr.  llt^O.  Thorelore  a  tender  cannot 
be  pleaded  to  an  action  for  general  damages  upon  a  contract,  (1  Vent.  356.  2  Bla.  Rep. 
837.  2  B.  A  P.  234.  3  B.  &  P.  14:)  or  in  covenant,  unless  for  the  payment  of  money, 
(7  Taunt.  486.  1  Moore,  200.  S.  C.  5  Mod.  18.  1  Lord  Ravm.  566.  12  Mod.  376.  2 
II.  Bla.  837  ;)  or  for  a  tort,  (2  Stra.  787,  906.  7  T.  R.  335,)  or  trespass.  2  Wils.  115.  It 
cannot  be  pleaded  to  an  action  for  dilapidations,  (8  T.  R.  47.  Stra.  906;)  or  for  not 
repairing,  (2  S<ilk.  596  ;)  or  against  a  carrier  for  goods  spoiled,  though  the  tender  should 
be  of  the  invoice-price,  (2  B.  &  P.  234;)  or  for  not  delivering  goods  at  a  certain  price  per 
ton.  (3  B.  A  P.  14 ;)  or  in  an  action  for  a  false  return,  (7  T.  R.  335 ;)  or  for  mesne  pronts 
2  Wils.  115.  But  in  assumpsit  against  a  carrier  for  not  delivering  goods,  the  defendant 
having  advertised  that  he  would  not  be  answerable  for  any  goods  beyond  the  value  of 
20/.  unless  they  were  entered  and  paid  for  accordingly,  a  tender  of  the  20/.  would,  it 
seems,  be  available.  1  II.  Bla.  299.  So  a  tender  may  be  made  with  effect  to  a  demand 
for  navigation,  (Calls.  7  T.  R.  36.  1  Stra.  142,)  or  in  an  action  for  principal  and  interest 
due  ou  bonds  for  payment  of  moneys  by  instalments.    3  Burr.  1370.    So  the  penalty  of « 
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ooort  as  much  as  the  defendant  acknowledges  to  be  due,  together  with  the  costs 
hitherto  incurred,  in  order  to  prevent  the  expense  of  any  further  proceedings. 
This  may  be  done  upon  what  is  called  a  motion;  which  is  an  occasional  appli- 
cation ta  the  court  by  the  parties  or  their  counsel,  in  order  to  obtain  some  rule 
or  order  of  court,  which  becomes  necessary  in  the  progress  of  a  cause ;  and  it 
is  usually  grounded  upon  an  affidavit^  (the  perfect  tense  of  the  verb  affidOj)  being 
a  voluntary  oath  before  some  judge  or  officer  of  the  court,  to  evince  the  truth 
of  certain  facts,  upon  which  the  motion  is  grounded  :  though  no  such  affidavit 
is  necessary  for  payment  of  money  into  court.**  If,  after  the  money  paid  in, 
the  plaintiff  proceeds  in  his  suit,  it  is  at  his  own  peril :  for,  if  he  does  not  prove 
more  due  than  is  so  paid  into  court,  he  shall  be  non-suited  and  pay  the  defendant 
costs ;  but  he  shall  still  have  the  money  so  paid  in ;  for  that  the  defendant  has 
acknowledged  to  be  his  due.**  In  the  French  law  the  rule  of  practice  is  grounded 
upon  principles  somewhat  similar  to  this ;  for  there,  if  a  person  be  sued  for  more 
than  ho  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  much  as  he  really 
does  owe.(M7)  To  this  head  may  also  be  referred  the  practice  of  what  is  called 
a  set-off:  whereby  the  defendant  acknowledges  the  justice  of  the  plaintiff's 
demand  on  the  one  hand,  but  on  the  other  sets  up  a  demand  of  his  own,  to 
counterbalance  that  of  the  plaintiff,  either  in  the  whole  or  in  part:  as,  if  the 
plaintiff  sues  for  ten  pounds  due  on  a  note  of  hand,  the  defendant  may  set  off 
nine  pounds  due  to  himself  for  merchandise  sold  to  the  plaintiff,  and,  in  case  he 
pleads  such  set-off,  must  pay  the  remaining  balance  into  court.  This  r^oAc 
answers  *very  nearly  to  the  compensatiOy  or  stoppagCy  of  the  civil  law,(a*)  •- 
and  depends  on  the  statutes  2  Geo.  II.  c.  22,  and  8  Geo.  II.  c.  24,  which  enact, 
that  wnere  there  are  mutual  debts  between  the  plaintiff  and  defendant,  one 
debt  may  be  set  against  the  other,  and  either  pleaded  in  bar  or  given  in  evidence 
upon  the  general  issue  at  the  trial ;  which  shall  operate  as  payment,  and  extin- 
guish so  much  of  the  plaintiff's  demand.^ 

C)  Sp.  L.  b.  e,  c  4  (•)  F/.  1«,  2, 1. 

under  a  mistake  without  any  loss  to  the  owner,  the  court,  upon  motion,  will  stay  the 
proceedings  in  an  action  of  trespass  a^nst  a  public  officer,  upon  the  defendant's  under- 
taking to  restore  them  or  to  pay  their  full  value  with  the  costs  of  the  action.  7  T.  R. 
53.— Chitty. 

"  By  statute  3  A  4  W.  IV.  c.  42,  s.  21,  and  now  by  the  Commpn-Law  Procedure  Act, 
1852,  the  defendant  in  all  actions  (except  actions  for  assault  and  battery,  and  false  im- 
prisonment, libel,  slander,  malicious  arrest  or  prosecution,  crim.  con.,  or  debauching 
the  plaintiff's  daughter  or  servant)  may,  by  leave  of  the  court  or  a  judge,  pay  into 
court  a  sum  of  money  by  way  of  compensation  or  award. — Stewart. 

"  The  effect  of  the  payment  of  money  into  court  is  nearly  similar  to  that  of  a  tender. 
See  supra,  note  (19).  Lee's  P.  Diet.  2d  ed.  1013.  Tidd,  8th  ed.  676.  Thit  is  the  only  case 
where  a  party  is  bound  by  the  payment  of  money,  (2  T.  R.  645  ;)  and,  though  paid  in  by 
mistake,  the  court  will  not  order  it  to  be  restored  to  defendant,  though  perhaps  in  a 
ca^e  of  fraud  they  would.     2  B.  &  P.  392. — Chitty. 

'  But  in  such  case  notice  must  be  given  at  the  time  of  pleading  the  general  issue;  and 
as  to  the  mode  of  setting  off,  see  1  Chitt.  on  PI.  4th  ed.  494  to  497. 

In  some  cases  this  plea  or  notice  is  unnecessary,  as  where  the  defendant's  demand  is 
more  in  the  nature  of  &  deduction  than  a  set-off.  Thus,  a  defendant  is  in  all  cases  entitled 
to  rt'tain  or  claim  by  way  of  deduction  all  just  allowances  or  demands  accruing  to  him, 
or  payments  made  by  him,  in  respect  of  the  same  transaction  or  account  which  forms  the 
ground  of  action :  this  is  not  a  set-off,  but  rather  a  deduction.  See  1  Bla.  Rep.  651.  4 
Burr.  2133.  2221.  And  where  demands  originaHy  cross,  and  notarising  out  of  the  same 
tran?»Action,  have  by  subsequent  express  agreement  been  connected  and  stipulated  to  be 
d^Hluct^'d  or  set  off  against  each  other,  the  balance  is  the  debt,  and  the  only  sum  re- 
coverable by  suit  vtthout  any  special  plea  of  set-oU',  though  it  is  advisable  in  most  cas«9«, 
and  necessary  when  the  action  is  on  a  specialty,  to  plead  it.  5  T.  R.  135.  3  T.  R.  599. 
3  Taunt.  76.  2  Taunt.  170.  In  actions  at  the  8uit  of  assignees  of  bankrupts,  a  set-off 
netnl  not  be  pleaded  or  given  notice  of,  (I  T.  R.  115,  110.  0  T.  R.  58,  59,)  though  the 
practice  is  so  to  plead,  or  give  notice  of  such  set-off. 

It  may  be  important  here  also  to  observe  that  these  acts  were  passe<l  more  for  the 
benefit  of  the  defendants  thnn  the  plaintiffs,  and  are  not  imperative:  so  that  a  defendant 
may  have  his  right  to  set  off  and  bring  a  cross-action  for  the  debt  due  to  him  from  the 
plaintiff,  (2  Camp.  594.     5  Taunt.  148,)  though  he  cannot  safely  arrest.    3  B.  ft  Ores. 
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guilty  ;(y)  in  debt  upon  contract,  nihil  debet j  he  owes  nothing ;  in  debt  on  bond, 
non  estfactunXj  it  is  not  his  deed ;  on  an  assumpsit,  non  assumpsit^  he  made  no  such 
promise.  Or  in  real  actions,  nul  tort,  no  wrong  done ;  7iul  disseisin,  no  disseisin; 
and  in  a  writ  of  right,  the  mise  or  issue  is,  that  the  tenant  has  more  right  to 
hold  than  the  demandant  has  to  demand.  These  pleas  are  called  the  general 
i;isue,  because,  by  importing  an  absolute  and  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  issue :  by  which  we  mean  a  fact 
affirmed  on  one  side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party  meant 
wholly  to  deny  the  charge  alleged  against  him.  But  when  he  meant  to  distin- 
guish away  or  palliate  the  charge,  it  was  always  usual  to  set  forth  the  particular 
facts  in  what  is  called  a  special  plea ;  which  was  originally  intended  to  apprize 
the  court  and  the  adverse  party  of  the  nature  and  circumstances  of  the  defence, 
and  to  keep  the  law  and  the  fact  distinct.  And  it  is  an  invariable  rule,  that 
every  defence  which  cannot  be  thus  specially  pleaded  may  be  given  in  r^oAfs 
evidence  upon  the  general  issue  at  the  trial.  But  the  science  *of  special  •■ 
pleading  having  been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  some  instances,  and  the  legislature  in  many  more, 
permitted  the  general  issue  to  be  pleaded,  which  leaves  every  thing  open,  the 
lact,  the  law,  and  the  equity  of  the  case,  and  have  allowed  special  matter  to 
be  given  in  evidence  at  the  trial.  And,  though  it  should  seem  as  if  much  con- 
fusion and  uncertainty  would  follow  from  so  great  a  relaxation  of  the  strictness 
autiently  observed,  yet  experience  has  shown  it  to  be  otherwise;  especially 
with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly  surprised  by  the 
other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  are  very  various,  according 
to  the  circumstances  of  the  defendant's  case.  As,  in  real  actions,  a  general 
release  or  a  fine,  both  of  which  may  destroy  and  bar  the  plaintiff's  title.  Or, 
in  personal  actions,  an  accord,  arbitration,  conditions  performed,  nonage  of  the 
defendant,  or  some  other  fact  which  precludes  the  plaintiff  from  his  action.(2) 
A  justification  is  likewise  a  special  plea  in  bar;  as  in  actions  of  assault  and 
battery,  son  assault  demesne,  that  it  was  the  plaintiff's  own  original  assault;  in 
trespass,  that  the  defendant  did  the  thing  complained  of  in  right  of  some  office 
which  warranted  him  so  to  do ;  or,  in  an  action  of  slander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation(a)  in  bar;"  or  the  time 

(y)  Appendix,  No.  II.  {  4.  (•)  Appendix,  No.  III.  {0.  (•)  S«e  piigos  188, 196. 

to  recover  the  price  of  goods  sold  by  the  broker,  not  disclosing  his  name.  2  B.  &  A. 
137.  And  if  an  agent  sells  goods  as  his  own,  or  has  a  lien  upon  them,  and  does  not  part 
with  the  goods  unless  the  purchasor  expressly  agrees  to  pay  him,  the  purchaser  in  an 
action  brought  against  him  by  such  agent  for  the  price  of  the  goods  cannot  set  off  a  debt 
due  from  V[ie  owner  to  the  purchasor.  2  Chitt.  R.  887.  7  T.  R.  359.  But  if  an  agent 
deliver  goods  without  payment,  and  thereby  parts  with  his  lien,  the  purchasor  may,  in 
an  action  by  the  agent,  set  off  a  debt  due  from  the  principal.  7  Taunt.  243.  And  where 
an  auctioneer  had  sold  to  the  defendant  the  goods  of  A.  as  the  goods  of  B.,  it  was  held 
that  this  was  such  a  fraud  that  defendant  might  set  off  a  debt  due  to  him  from  B. 
against  the  price  of  the  goods  of  A.  Id.  ibid.  I  J.  B.  Moore,  178.  As  to  set-off  in 
actions,  by  or  against  assignees  of  bankrupts,  see  1  Chitt.  on  PI.  41>2  to  494.  Stark,  on 
Evid.  part  4,  100,  ante.,  2  book,  472,  k.,  (n.)     And  0  Geo.  IV.  c.  10,  I  50.— Cuitty. 

"  As  questions  on  the  statute  of  limitations  (21  Jac.  I.  c.  10)  so  frequently  occur,  we 
will  consider  this  subject  more  fully  in  the  following  order,  viz..  First,  as  to  what  cases 
the  statute  extends,  and  herein  in  what  cases  payment  of  a  debt  may  he  presumed  at 
common  law.  Secondly,  when  the  statute  begins  to  take  effect:  and  herein  of  the  ex- 
ceptions contained  in  the  statute.  Thirdly,  what  is  a  good  commencement  of  an  action 
to  take  the  case  out  of  the  statute ;  and.  Lastly,  what  acts  or  admissions  will  revive  the 
claim. 

First.  To  WHAT  Cases  the  Statute  extends. — The  statute  does  not  extend  to  actions  of 
account,  or  of  covenant,  or  debt  on  specialty,  or  other  matter  of  a  higher  nature,  but 
only  to  actions  of  debt  upon  a  lending,  or  contract  without  specialty,  or  for  arrearages  of 
rent  reserved  on  parol  leases.  Hut.  109.  1  Saund.  38.  2  Saund.  00.  Tidd,  Pr.  8th  ed. 
15.     It  does  not  extend  to  warrants  of  attorney.    2  Stark.  234.     It  extends  to  bills  of 
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upon  one's  own  seisin  or  possession,  such  possession  must  have  been  within 
thirty  years.  By  statute  1  Mar.  st.  2,  e.  5,  this  limitation  does  not  extend  to 
♦any  suit  for  advowsons,  upon  reasons  given  in  a  former  chapter.(6)  But  r^onT 
by  the  statute  21  Jac.  I.  e.  2,  a  time  of  limitation  was  extended  to  the     ■- 


(*;  See  page  '260. 


The  exception  in  the  statute  re.specting  merchants'  accounts  extends  only  to  those 
cases  where  there  are  mutual  and  reciprocal  accounts  and  demands  between  two  persons, 
and  where  such  accounts  are  current  and  open,  and  not  to  accounts  stated  between 
them,  (2  Ves.  400.  Bull.  N.  P.  149.  Sir  W.  Jones.  401.  1  Sid.  465.  1  Ventr.  80;)  for  no 
other  actions  are  excepted  but  actions  of  account.  Carth.  226.  1  Show.  341,  S.  C.  2 
Saund.  127,  a.  2  Mod.  312,  and  I  Mod.  70.  1  Lev.  298.  4  Mod.  105.  Peake,  121.  1 
Vern.  456.  2  Vern.  276.  It  has  been  considered  that  by  the  effect  of  the  above 
exception  there  can  be  no  limitation  to  a  merchant's  open  and  unsettled  account.  This 
opinion,  however,  appears  erroneous  ;  and  if  there  is  no  item  in  the  account  or  acknow- 
ledgment of  the  debt  within  six  years,  the  statute  will  take  effect ;  but,  as  we  have  1>efore 
seen,  if  even  the  last  item  of  the  account  is  within  six  years,  that  preserves  all  the  pre- 
ceding items  of  debt  and  credit  from  the  operation  of  the  statute,  (6  Ves.  5.%.  15  Ves. 
198.  18  Ves.  286.  2  Ves.  200,  ace. ;  sed  vide  opinion  of  lord  Hardwicke  mentioned  in  19 
Ves.  185.  6  T.  R.  189,  192,  ami. ;)  and  from  these  decisions  it  appears  that  merchants' 
accounts  stand  not  upon  better  grounds  in  regard  to  the  statute  than  other  parties.  The 
exception  extends  to  all  merchants,  as  well  inland  as  to  those  trading  beyond  «ea, 
(Peake,  C.  N.  P.  121.  2  Saund.  127.  B.  ace.  Chanc.  Ca.  152,  cont.;)  and  the  effect  of  the 
exception  has  also  been  extended  to  other  tradesmen  and  persons  having  mutual  deal- 
ings. 6  T.  R.  189.  Pe^ke,  N.  P.  127,  overruling;  sed  vide  7  Mod.  270,  cont.  But  in  all 
these  cases  the  accounts  must  be  mutual,  together  with  reciprocal  demands  on  each  ^ide, 
and  not,  as  in  the  case  of  a  tradesman  and  his  customer,  where  the  items  of  credit  are 
all  on  one  side.    Bull.  N.  P.  149. 

The  exception  in  the  act  respecting  infants,  &c.  only  extends  to  plaintiffs,  (Carth.  1 16, 
226.  6  Show.  99.  Salk.  420.  2  Stra.  836;)  but,  by  4  &  5  Anne,  c.  16,  s.  19,  it  is  extended 
to  defendants  beyond  seaa  at  the  time  of  the  cause  of  action  accruing.  If  the  plaintiff 
be  in  England  when  the  cause  of  action  accrues,  though  he  afterwards  go  abroad,  the 
time  of  limitation  begins  to  run  from  the  accruing  of  the  action,  (1  Wils.  134;)  and  so 
though  one  of  several  plaintiffs  be  abroad  when  the  cause  of  action  accrues.  4  T.  R.  516. 
It  extends  to  persons  absent  in  Scotland,  (1  Bla.  R.  286.  1  D.  &  R.  16,)  and  the  plaintiff, 
though  absent  there,  must  sue  within  the  limited  time ;  but  it  does  not  extend  to  person* 
in  Ireland,  (1  Show.  91,)  the  latter  being  considered  as  beyond  the  sea,  within  the  mean- 
ing of  the  above  provision.  Foreigners  living  beyond  the  sea  have  the  same  advantage 
of  the  proviso  as  natives  residing  here.  2  Bla.  R.  723.  3  Wils.  145,  S.  C.  Though  the 
demand  be  on  a  bill  of  exchange,  the  plaintiff's  absence  beyond  sea  saves  the  statute 
Strange,  836.  Where  the  cause  of  action  accrues  within  the  jurisdiction  of  the  supreme 
court  at  Bengal,  whilst  the  parties  are  resident  there,  the  statute  of  limitations,  as  far  as 
respects  a  suit  in  this  country,  begins  to  run  only  from  the  time  of  their  concurrent 
presence  here.    13  East,  439. 

When  once  the  statute  has  begun  to  run,  nothing  stops  its  course;  as  where  a  tenant 
in  tail  leaves  two  sons  infants,  and  the  eldest,  having  attained  the  age  of  twenty-one, 
dies  without  issue,  the  statute  begins  to  run  against  his  brother,  though  a  minor.  4 
Taunt.  826.    And  see  the  cases  (1  Wils.  134.   4  T.  R.  516)  just  cited. 

Thirdly,  What  is  a  Good  Comhencexent  of  an  Action  to  take  the  Case  out  of  the 
Statute.     See  Tidd,  8th  ed.  24,  25.  144,  152,  161. 

If  the  plaintiff,  having  commenced  a  suit  in  due  time,  die,  or,  being  a  feme-sole  at 
the  commencement  of  the  action,  marry,  the  representative  in  the  one  case,  or  husband 
and  wife  in  the  other,  if  thev  commence  a  new  action  within  a  reasonable  time  after- 
wards, it  will  suffice.  See  W illes,  259,  N.  E.  2  Salk.  425.  Bull.  N.  P.  150.  A  year 
seems  to  be  a  reasonable  time  within  this  rule,  (1  Lord  Raym.  434.  1  Lutw.  256,  S.  C. 
2  Stra.  907.  Cro.  Car.  294  ;  sed  vide  I  Lord  Raym.  283.  1  Salk.  393,  S.  C.:)  at  all  events, 
half  a  year  would  be.     Cow  p.  738,  740. 

La;stly.  What  Acts  or  Admissions  will  revive  the  Claim. — The  object  of  this  statute 
was  Xo  protect  individuals  against  forgotten  claims  of  so  obsolete  a  nature  that  the  evi- 
dence relating  to  the  contract  might  probably  be  no  longer  to  be  found,  and  thereby 
might  lead  to  perjury.  It  proceeds,  also,  upon  the  supposition  that  the  debtor  has  paid, 
but  after  a  lapse  of  time  may  have  lost  his  voucher.  See  5  M.  &  S.  76,  per  Bayley,  J.  3 
B.  &  A.  142,  ^r  Ab>)Ott,  J.  In  cases,  therefore,  where  there  is  an  acknowledgment  of 
the  debtor  or  contractor  to  prove  the  existence  of  the  debt  or  obligation,  or  an  express 
promise  to  pay  or  perform  the  same,  the  statute  will  not  operate  to  protect  him,  not- 
withstanding the  lapse  of  six  years  or  more  since  the  cause  of  the  action  may  have 
accrued.     But  if  a  cause  of  action  arising  from  the  breach  of  a  contract  to  do  an  act  at 
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that  a  po88e88ion  for  sixty  years  is  now  a  bar  even  against  the  prerogative,  in 
derogation  of  the  antient  maxim  ^^  nullum  tempos  occurrit  regi.*'  By  another 
statute,  21  Jac.  1.  c.  16,  twenty  years  is  the  time  of  limitation  in  any  writ  of 
ibrmedon ;  and,  by  a  consequence,  twenty  years  is  also  the  limitation  in  svery 
action  of  ejectment;  for  no  ejectment  can  be  brought  unless  where  the  lessor 
of  the  plaintiff  is  entitled  to  enter  on  the  lands,(£/j  and  by  the  statute  21  Jac. 

(')  See  page  206. 

If  a  debtor  admit  that  he  was  once  liable,  but  that  he  was  discharged  by  a  particular 
mode  of  performance,  to  which  he  with  precision  referred  himself,  and  wher«  he  has 
designated  that  time  and  mode  of  performance  so  strictly  that  he  can  say  it  is  impossible 
it  had  been  discharged  in  any  other  mode,  there  the  courts  have  said,  that  if  the  plain- 
tiff can  disprove  that  mode,  he  lets  himself  in  to  recover,  by  striking  from  under  the 
defendant  the  only  ground  on  which  he  professes  to  rely.  7  Taunt.  608.  4  B.  &  A.  568. 
1  Salk.  29.  Cowp.  548.  Peake,  N.  P.  C.  93.  So  where  a  party  acknowledges  but  refuses 
to  pay  the  debt,  relying  on  the  deficiency  of  his  legal  liability  to  pay,  this  will  take  the  case 
out  of  the  statute,  upon  proof  of  liability.  5  M.  &  8. 75.  6  Rep.  66.  But  a  qualified  admission 
by  a  party  who  relies  on  an  objection  which  would  at  any  time  have  been  a  good  defence 
to  the  action  does  not  take  the  case  out  of  the  statute,  as  if  the  defendant  had  said,  *'  If 
you  had  presented  the  protest  the  same  as  the  rest,  it  would  have  been  paid :  I  had  then 
funds  in  the  acceptor's  hands,"  (1  Stark.  7 ;  see  3  Esp.  N.  P.  C.  155.  2  Camp.  161.  2  B. 
k  A.  759.  4  B.  &  A.  568.  4  East,  599,  and  cases  there  cited :)  this  was  held  no  sufficient 
acknowledgment.  Where  the  defendant, — an  executor, — who  was  sued  for  money  had 
and  received  from  his  testator,  was  proved  to  have  said,  "  I  acknowledge  the  receipt  of 
the  money,  but  the  testatrix  gave  it  me,"  it  was  held  insufficient,  (Bull.  N.  P.  148;)  and 
BO  where  the  defendant,  on  being  applied  to  for  payment  of  a  debt,  said,  *'  You  owe  me 
more  money:  I  have  a  set-off  against  it."  2  B.  &  A.  759.  Where  a  party,  on  being  asked 
for  the  payment  of  his  attorney's  bill,  admitted  that  there  had  been  such  a  bill,  but 
stated  that  it  had  been  paid  to  the  deceased  partner  of  the  attorney,  who  had  retained 
the  amount  out  of  the  floating  balance  in  his  hands,  it  seems  that,  in  order  to  take  the 
case  out  of  the  statute,  evidence  is  inadmissible  to  show  that  the  bill  had  never,  in  fact, 
been  paid  in  this  manner.  4  B.  &  A.  568.  In  all  cases,  unless  the  defendant  actually 
acknowledge  that  the  debt  or  obligation  did  originally  exist,  the  statute  will  not  be 
avoided.    4  Maule  &  S.  457.    2  Camp.  160. 

In  the  third  case,  with  respect  to  the  party  from  whom  the  acknowledgment  should 
come  to  render  it  sufficient,  an  acknowledgment  by  an  agent  or  servant  intrusted  by 
the  defendant  to  transact  his  business  for  him  will  suffice,  (5  Esp.  145;)  and  so  will  the 
tdmission  of  the  wife  who  was  accustomed  to  conduct  her  husband's  business.  Holt's 
Ca.  Ni.  Pri.  591.  In  an  action  against  a  husband  for  goods  supplied  to  his  wife  for  her 
aooommodation  while  he  occasionally  visited  her,  a  letter  written  by  the  wife,  acknow- 
ledging the  debt  within  six  years,  is  admissible  evidence  to  take  the  case  out  of  the 
statute.  1  Camp.  394;  and  see  2  Esp.  N.  P.  C.  511.  5  Esp.  N.  P.  C.  145.  If  a  demand  is 
owing  from  two  parties,  an  acknowledgment  by  one  will  avoid  the  statute.  4  T.  R.  516. 
So  an  acknowlecfgment  by  one  of  several  makers  of  a  joint  and  sevt^rai  promissor>'-not€ 
will  take  the  case  out  of  the  statute,  as  against  any  one  of  the  otlioi*  makers,  in  a  sepa- 
rate action  on  the  note  against  him,  (Doug.  652:)  and  this  thouL'li  against  a  surety,  (2 
Bingh.  306;)  and  in  an  action  against  A.  on  the  joint  and  sevci-il  promissory-note  of 
himself  and  B.  to  take  case  out  of  the  statute,  it  is  enough  to  g;vo  in  evidence  a  letter 
written  by  A.  to  B.  within  six  years,  desiring  him  to  settle  t)\v  debt.  3  Camp.  32;  and 
see  11  East,  585.  1  Stark.  81.  But  the  acknowledgment  of  one  partner  to  bind  the 
other  must  in  such  case  be  clear  and  explicit;  and  therefoi<'  it  is  not  sufficient  in  order 
to  take  a  case  out  of  the  statute,  in  an  action  on  a  promissory-note,  to  show  a  payment 
by  a  joint  maker  of  a  note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the 
defendant,  to  show  that  the  payment  was  not  made  on  account  of  the  note.  1  Stark. 
488.  It  has  been  held  tlmt  when,  one  of  two  drawers  of  a  joint  and  several  promissory- 
note  having  become  bankrupt,  tlio  payee  received  a  dividend  under  the  commission  on 
account  of  the  note,  this  will  prevent  the  other  drawer  from  availing  himself  of  the 
statute  in  an  action  brought  against  liim  for  the  remainder  of  the  money  due  on  the 
note,  the  dividend  having  been  received  within  six  years  before  the  action  brought.  2 
H.  Bla.  340.  But  in  a  more  recent  ease,  where  one  of  two  joint  drawers  of  a  bill  of 
exchange  became  bankru|>t,  and  under  his  commission  the  endorsees  proved  a  debt 
(beyond  the  amount  of  the  bill)  for  goods  sold,  Ac,  and  they  exliibited  the  bill  as  a 
security,  they  then  held  for  their  debt,  and  afterwards  received  a  dividend:  it  was  held 
that  in  an  action  by  the  endorsees  ol'  the  bill  against  the  solvent  partner,  the  statute  of 
limitations  was  a  good  defence,  although  the  dividend  had  been  i>ai<l  by  the  assignees 
of  the  bankrupt  partner  witliin  six  years.  1  B.  &  A.  463 ;  and  see  1  B.  &  C.  248.  2  D.  ft 
R.  363,  8.  C.    So  where  A.  &  B.  made  a  joint  and  several  promissory-note,  and  A.  died, 
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by  tho  statute  last  mentioned  to  six  years  after  the  cause  of  action  commenced : 
and  actions  of  assault,  menace,  battery,  mayhem,  and  imprisonment,  must  .e 
brought  within /our  years,  and  actions  for  words  within  two  years,  after  the  in- 
jury committed.*  And  by  the  statute  31  Eliz.  c.  5,  all  suits,  indictments,  and 
informations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the  crown 
alone,  shall  be  sued  within  two  years ;  and  where  the  forfeiture  is  to  a  subject, 
or  to  the  crown  and  a  subject,  within  one  year,  after  the  offence  committed," 
unless  where  any  other  time  is  specially  limited  by  the  statute.  Lastly,  by 
statute  10  W.  III.  c.  14,  no  writ  of  error,  scire  facias^  or  other  suit,  shall  be 
brought  to  reverse  any  judgment,  fine,  or  recovery,  for  error,  unless  it  be  pro- 
secuted within  twenty  years."^  The  use  of  these  statutes  of  limitation  is  to  pre- 
serve the  peace  of  the  kingdom,  and  to  prevent  those  innumerable  perjuries 
which  might  ensue  if  a  man  were  allowed  to  bring  an  action  for  any  injury 
committed  at  any  distance  of  time.  *Upon  both  these  accounts  the  law  r  ♦oaq 
therefore  holds,  that  "  interest  reipublicce  ut  sit  finis  litium:**  and  upon  the  '■ 
same  principle  the  Athenian  laws  in  general  prohibited  all  actions  where  the 
injury  was  committed  five  years  before  the  complaint  was  made.(e)  If  there- 
fore in  any  suit  the  injury  or  cause  of  action  happened  earlier  than  the  period 
expressly  limited  by  law,  the  defendant  may  plead  the  statutes  of  limitations 
in  oar :  as  upon  an  assumpsitj  or  promise  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  non  assumpsit  infra  sex  annos;  he  made  no  such  promise 
within  six  years ;  which  is  an  effectual  bar  to  the  complaint." 

An  estoppel  is  likewise  a  special  plea  in  bar ;  which  happens  where  a  man 
hath  done  some  act  or  executed  some  deed  which  estops  or  precludes  him  from 
averring  any  thing  to  the  contrary.  As  if  tenant  for  years  (who  hath  no  free- 
hold) levies  a  fine  to  another  person.  Though  this  is  void  as  to  strangers,  yet 
it  shall  work  as  an  estoppel  to  the  cognizor ;  for  if  he  afterwards  brings  an 
action  to  recover  these  lands,  and  his  hno  is  pleaded  against  him,  he  shall 
thereby  be  estopped  from  saying  that  he  had  no  freehold  at  the  time  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine  of 
estoppels,  will  also  hold  equally,  mutatis  mutandis^  with  regard  to  other  parts 
of  pleading)  are — 1.  That  it  be  single  and  containing  only  one  matter;  for 
duplicity  begets  confhsion.  But  by  statute  4  &  5  Anne,  c.  16,  a  man  with 
leave  of  the  court  may  plead  two  or  more  distinct  matters  or  single  pleas ;  as, 

(•)  Pott.  Ant.  b.  L  c  21. 

*  The  statute  makes  an  exception  for  all  persons  who  shall  be  under  age,  feme-coverU^ 
wm  compos  mentis,  in  prison,  or  abroad,  when  the  cause  of  action  accrues ;  and  the  limita- 
tions of  the  statute  shall  only  commence  from  the  time  when  their  respective  impedi* 
ments  or  disabilities  are  removed,  (s.  7;)  and  the  4  Anne,  o.  16,  s.  19  extends  this  pro- 
vision to  defendants  beyond  seas  at  the  time  the  ciiuse  of  action  accrues. — Chitty. 

By  the  statute  9  Geo.  IV.  c.  14,  usually  called  Lord  Tenterden's  Act*,  in  actions  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  operation 
of  the  statute  21  Jac.  I.  c.  16 ;  but  any  such  acknowledffment  or  promise  must  be  in  umting^ 
signed  by  the  party  chargeable  thereby.  That  statute  also  enacts  that,  when  there  are 
several  joint  contractors  or  executors  or  administrators  of  a  contractor,  one  of  them  shall 
not  lose  the  benefit  of  the  statute  by  reason  of  a  written  acknowledgment  or  promise  made 
by  another ;  and  the  statute  19  &  20  Vict.  c.  97  contains  an  enactment  to  the  same  effect 
with  respect  to  a  payment  by  any  joint  contractor  or  joint  debtor,  or  the  executor  or 
•dministrator  of  any  contractor. — Kerr. 

"  Where  the  forfeiture  is  to  the  crown  and  a  subject,  a  common  informer  must  siw 
within  one  year,  and  the  crown  may  prosecute  for  the  whole  penalty  at  any  time  within 
two  years  after  that  year  ended. — Chittt. 

»  But  now,  by  the  Common-Law  Procedure  Act,  1852,  s.  146,  error  must  be  brought 
within  ax  years. — Stewart. 

•  Besides  these  statutes  of  limitations  pointed  out  by  the  learned  commentator,  there 
are  various  others,  as  the  4  Anne.  c.  10,  s,  17,  relating  to  seamen's  wages ;  and  the  24 
Oeo.  II.  c.  44,  8.  8,  ante^  1  book,  354,  n.  (37),  as  to  actions  against  justices,  constables,  Ac. ; 
and  the  28  Geo.  III.  c.  37,  s.  23,  as  to  actions  against  persons  in  the  customs  and  excise; 
and  the  43  Geo.  III.  c.  99,  s.  70,  as  to  actions  against  tax-coUectors,  ^.  &c. — Cuittt. 
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descent ;  or  he  may  confess  and  avoid  it  by  replying,  that  true  it  is  that  sucb 
descent  happened,  but  that  since  the  descent  the  defendant  himself  demised 
the  lands  to  the  plaintiff  for  a  term  of  life.*''  To  the  replication  the  defendant 
may  rejoin,  or  put  in  an  answer,  called  a  rejoinder.  The  plaintiff  may  answer 
the  rejoinder  by  a  sur-rejoinder ;  upon  which  the  defendant  may  rebut ;  and  the 
plaintiff  answer  him  by  a  sur-rebutter.  Which  pleas,  replications,  rejoinders, 
8ur-rejoinders,  rebutters,  and  sur-rebutters  answer  to  the  exceptio,  replication 
duplicatiOj  triplication  and  quadruplicatio  of  the  lioman  law8.(A;'' 

The  whole  of  this  process  is  denominated  the  pleading ;  in  the  several  stages 
of  which  it  must  be  carefully  observed  not  to  depart  or  vary  from  the  title  or 
defence  which  the  party  has  once  insisted  on.  For  this  (which  is  called  a 
departure  in  pleading)  might  occasion  endless  altercation.  Therefore  the 
replication  must  support  the  declaration,  and  the  rejoinder  must  support  the 
plea,  without  departing  out  of  it.  As  in  the  case  of  pleading  no  award  made, 
in  consequence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  setting 
forth  an  actual  award ;  now  the  defendant  cannot  rejoin  that  he  hath  per- 
formed this  award,  for  such  rejoinder  would  bo  an  entire  departure  from  his 
original  plea,  which  alleged  that  no  such  award  was  made :  therefore  he  has 
now  no  other  *choice  but  to  traverse  the  fact  of  the  replication,  or  else  to  p ^o^n 
demur  upon  the  law  of  it.  '■ 

Yet  in  many  actions  the  plaintiff  who  has  alleged  in  his  declaration  a  general 
wrong  may  in  his  replication,  after  an  evasive  plea  by  the  defendant,  reduce 
that  general  wrong  to  a  more  particular  certainty,  by  assigning  the  injury 
afresh,  with  all  its  specific  circumstances,  in  such  manner  as  clearly  to  ascertain 
and  identify  it,  consistently  with  his  general  complaint ;  which  is  called  a  new 
or  novel  assignment.  As,  if  the  plaintiff  in  trespass  declartes  on  a  breach  of  his 
close  in  D.,  and  the  defendant  pleads  that  the  place  where  the  injury  is  said  to 
have  happened  is  a  certain  close  of  pasture  in  I).,  which  descended  to  him  from 
B.  his  father,  and  so  is  his  own  freehold ;  the  plaintiff  may  reply  and  assign 
another  close  in  D.,  specifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury.(i) 

It  hath  previously  been  observed(A:)  that  duplicity  in  pleading  must  be 
avoided.  Every  plea  must  be  simple,  entire,  connected,  and  confined  to  one 
single  point:  it  must  never  be  entangled  with  a  variety  of  distinct,  independent 
answers  to  the  same  matter ;  which  must  require  as  many  different  replies, 
and  introduce  a  multitude  of  issues  upon  one  and  the  same  dispute.  For  this 
would  often  embarrass  a  jury,  and  sometimes  the  court  itself,  and  at  all  events 
would  greatly  enhance  the  expense  of  the  parties.  Yet  it  frequently  is  expe- 
dient to  plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a  fact 
which  cannot  with  propriety  or  safety  be  positively  affirmed  or  denied.  And 
this  may  be  done  by  what  is  called  a  protestation;  whereby  the  party  inter- 
poses an  oblique  allegation  or  denial  of  some  fact,  protesting  (by  the  gerund 

(*)lDst.4,U.    Bract.  L  5,  fr.  6,  c.  1.  (*)  P.  306. 

(«)  Bro.  Abr.  tit.  trespass,  205,  248. 

"As  to  the  seTeral  replications  in  general,  see  1  Chitt.  on  PI.  4th  ed.  500  to  518;  and 
as  to  their  forms  and  parts  in  particular,  id.  518  to  555.  The  general  qualities  of  a  repU- 
cation  are  that  it  must  answer  the  plea,  and  answer  so  much  of  it  as  it  professes  to 
answer,  or  it  will  be  a  discontinuance,  (Com.  Dig.  tit.  Pleader,  F.  4,  W.  2.  1  Saund. 
33><:)  and  it  must  answer  the  plea  directly,  not  argumontatively,  (10  East,  205;)  it  must 
not  depart  from  the  declaration.  2  Saun^.  84,  a.,  n.  1.  Co.  Litt.  304,  a.  2  Wils.  dS.  See 
1  Chitt.  on  PI.  550  to  560.  It  must  be  certain  ;  and  it  is  said  that  more  certainty  is 
requisite  in  a  replication  than  a  declaration,  though  certainty  to  a  common  intent  is  in 
general  sufficient,  (Com.  Dig.  Pleader,  F.  17.  12  East,  263 ;)  and,  lastly,  it  must  not  be 
double,  or,  in  other  words,  contain  two  answers  to  the  same  plea,  (10  East,  73.  2  Camp. 
176,  177.  Com.  Dig.  Pleader,  F.  16;)  and  the  plaintitf  cannot  reply  double,  under  the  4 
Anne,  c.  10,  (Fortes.  335,)  unless  in  replevin,  (2  B.  &  P.  308,  376;)  and  more  particularly 
as  to  these  qualities,  see  1  Chitt.  on  PI.  556  to  562.  An  entire  replication  bad  in  part  is 
bad  for  the  whole.    Com.  Dig.  Pleader,  F.  25.    3  T.  R.  376.    1  Saund.  28,  n.  3.--Chitty. 

**  Formerly  but  one  replication  and  but  one  rejoinder  were  allowed;  but  the  rule  has 
been  altered  by  the  Common-Law  Procedure  Act,  1852.  A  party,  however,  can  only 
have  several  replications,  r^'oinders,  &c,  by  leave  of  the  court  or  a  judge. — Stewar;. 
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CHAPTER  XXI. 
OF  ISSUE  AND  DEMURRER. 

♦Issue,  exituSy  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or  r  *oi  4 
stage  of  an  action,  and  is  either  upon  matter  of  laWy  or  matter  of  fact.     '-  ^ 

An  issue  upon  matter  of  law  is  called  a  demurrer:  and  it  confesses  the  facts 
to  be  true,  as  stated  by  the  opposite  party;  but  denies  that,  by  the  law  arising 
upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the  defendant  has 
made  out  a  legitimate  excuse ;  according  to  the  party  which  first  demurs,  dema- 
ratur,  rests  or  abides  upon  the  point  in  question.  As,  if  the  matter  of  the 
plaintiff's  complaint  or  declaration  be  insufficient  in  law,  as  by  not  assigning 
any  sufficient  trespass,  then  the  defendant  demurs  to  the  declaration :  if,  on  the 
other  hand,  the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that  be 
committed  the  trespass  by  authority  from  a  stranger,  without  making  out  the 
stranger's  right ;  here  the  plaintiff  may  demur  in  law  to  the  plea :  and  so  on 
in  every  other  part  of  the  proceedings,  where  either  side  perceives  any  material 
objection  in  point  of  law,  upon  whi<Hi  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or  plea,  the  repli- 
eation  or  rejoinder,  to  be  insufficient  in  law  to  maintain  the  action  or  r^co-ifi 
the  defence;  and  therefore  praying  *judgment  for  want  of  sufficient  *- 
matter  alleged.(a)  Sometimes  demurrers  are  merely  for  want  of  sufficient/orm 
in  the  writ  or  declaration.  But  in  cases  of  exceptions  to  the  form  or  manner 
of  ph^ading,  the  party  demurring  must,  by  statute  27  Eliz.  c.  5,  and  4  &  5  Anne, 
c.  16,  set  wrth  tne  causes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  consist.^  And  upon  either  a  general  or  such  a  special  demurrer,  the 
opposite  party  must  aver  it  to  be  sufficient,  which  is  called  a  joinder  in  demur- 
rer,(6)  arid  then  the  parties  are  at  issue  in  point  of  law.  Which  issue  in  law, 
or  demurrer,  the  judges  of  the  court  before  which  the  action  is  brought  must 
determine. 

An  issue  of  fact  is  where  the  fact  only,  And  not  the  law,  is  disputed.  And 
when  he  that  denies  or  traverses  the  fact  pleaded  by  his  an^tagonist  has  ten- 
dered the  issue,  thus^  "  and  this  he  prays  may  be  inquired  of  by  the  country ;" 
or,  "  and  o£  this  he  puts  himself  upon  the  country ;"  it  may  immediately  be 
subjoined  by  the  other  party,  "  and  the  said  A.  B.  doth  the  like."  Which  done, 
the  issue  is  s^id  to  be  joined,  both  parties  having  agreed  to  rest  the  fate  of  the 
cause  upon  the  truth  of  the  fact  m  question.((r)  And  this  issue  of  fact  must, 
generally  speaking,  be  detennined,  not  by  the  judges  of  the  court,  but  by  some 
other  method ;  the  principal  of  which  methods  is  that  by  the  country,  per  pais, 
(in  Jjaiin  per  patrianiy)  that  is,  by  jury.  Which  establishment  of  different  tri- 
bunals for  determining  these  difterent  issues  is  in  some  measure  agreeable  to 
the  course  of  justice  in  the  Roman  rej)ublic,  where  the  judices  ordinarii  deter- 
mined only  questions  of  fact,  but  questions  of  law  were  referred  to  the  decisions 
of  the  centumviri.{df 

(•)  AppeuA  Noi  in.  {  6.  {^  Ibid.  No.  n.  {  4. 

(*>  I  bid.  {*)  Cic.  dt  Orator.  2. 1,  c.  38. 

*  Either  party  may  demur  when  the  preceding  pleadings  of  his  adversary  are  defective. 
A  demurrer  has  been  defined  to  be  a  declaration  tl>at  the  party  demurring  will  go  no 
further,  because  the  other  has  not  shown  sufficient  matter  against  him.  5  Mod.  132. 
(k>.  Litt.  71,  b.  When  the  pleading  is  defective  in  substance,  a  general  doniurrcr  will 
suffice:  but  where  the  ohjection  is  to  tho^/c^rm,  the  demurrer  must  l>e  special.  Bac.  Abr. 
Pleas,  N.  5.  A  special  <lomurrer  must  not  merely  show  the  kind  of  fault,  but  the  specific 
fault  complained  of. — Chittv. 

'  Formerly  a  party  could  not  in  any  caj*e  demur  and  plead,  by  way  of  traverse  or  other- 
wise, to  the  same  pleading  at  the  same  time.  A  defendant  could  not,  for  instance, 
answer  a  declaration,  Jint,  by  a  demurrer,  for  that  it  showed  no  cause  of  action  ;  and, 
teeond/i/,  by  pleading  in  confession  and  avoidance  that  the  plaintiff  had  released  the  suit; 
for  the  ohjection  in  point  of  law  could  not  be  raised  with  an  issue  in  fact,  the  demurrer 
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ooart,  upon  solemn  argument  by  coonBel  on  both  sides,  and  to  that  end  a  demar- 
rer-book  is  made  up,  containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record;  and  copies  thereof,  <.'alled  paper-bookSy  are  delivered  to 
the  judges  to  peruse.*  The  record(^f)  is  a  history  of  the  most  material  pro- 
ceedings in  the  cause,  entered  on  a  parchment  roll,  and  continued  down  to. the 
present  time;  in  which  must  be  stated  the  original  writ  and  summons,  all  the 
pleadings,  the  declaration,  view,  or  oyer  prayed,  the  imparlances,  plea,  replication, 
rejoinder,  continuances,  and  whatever  further  proceedings  have  been  had;  all 
entered  verbatim  on  the  roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  were,  in 
Norman  or  law  French,*  and  even  the  arguments  of  the  counsel  and  decisions 
of  the  court  were  in  the  same  barbarous  dialect.  An  evident  and  shameful 
badge,  it  must  be  owned,  of  tyranny  and  foreign  servitude;  being  *in-  r^cq-io 
troduced  under  the  auspices  of  VVilHam  the  Norman,  and  his  sons:  ^ 
whereby  the  ironical  observation  of  the  Homan  satirist  came  to  be  literally 
verified,  that  '*  QaJUia  causidicos  doQuit  facunda  Britannos.*\g)  This  continued 
till  the  reign  of  Edward  III.;  who,  having  employed  his  arms  successfully  in 
subduing  the  crown  of  France,  thought  it  unbeseeming  the  dignity  of  the  victors 
to  ase  any  longer  the  language  of  a  vapquished  country.  By  a  statute,  there- 
fore, passed  in  the  thirty-sixth  year  of  his  reign, (A)  it  was  enacted,  that  for  tho 
future  all  pleas  should  be  pleaded,  shown,  defended,  answered,  debated,  and 
judged  in  the  English  tongue ;  but  be  entered  and  enrolled  in  Latin.  In  like 
manner  as  Don  Alonso  X.,  king  of  Castile,  (the  great-grandfather  of  our  Ed  war«i 
III.,)  obliged  his  subjects  to  use  theCastilian  tongue  in  all  legal  proceedings ;(t) 
and  as,  in  1286,  the  German  language  was  established  in  the  courts  of  the  em- 
pire.(Af)  And  perhaps  if  our  legislature  had  then  directed  that  the  writs  them- 
selves, which  are  mandates  from  the  king  to  his  subjects  to  perform  certain  aet^ 
or  to  appear  at  certain  places,  should  have  been  framed  in  the  English  language, 
according  to  the  rule  of  our  antient  law,(/)  it  had  not  been  very  improper.  But 
the  record  or  enrolment  of  those  writs  and  the  proceedings  thereon,  which  was 
ealculated  for  the  benefit  of  posterity,  was  more  serviceable  (because  more 
durable)  in  a  dead  and  immutable  language  than  in  any  flux  or  living  one.  The 
practisers,  however,  being  used  to  the  Norman  language,  and  therefore  ima- 
gining they  could  express  their  thoughts  more  aptly  and  more  concisely  in  that 
than  in  any  other,  still  continued  to  take  their  notes  in  law-French ;  and  of 
course,  when  those  notes  came  to  be  published,  under  the  denomination  of 
reports,  they  were  printed  in  that  barbarous  dialect ;  which,  joined  to  the  addi- 
tional terrors  of  Gothic  black  letter,  has  occasioned  many  a  student  to  throw 
away  his  Plowden  and  Littleton,  without  venturing  to  attack  a  page  of  them. 
And  yet,  in  reality,  upon  a  nearer  acquaintance,  they  would  have  found  nothing 
very  formidable  in  the  language;  which  differa  in  its  grammar  *and  r^co-in 
orthography  as  much  from  the  modern  French,  as  the  diction  of  Chaucer  •- 
and  Grower  does  from  that  of  Addison  and  Pope.  Besides,  as  the  English  and 
Norman  languages  were  concurrently  used  by  our  ancestors  for  several  centuries 
together,  the  two  idioms  have  naturally  assimilated,  and  mutually  borrowed 
fix)m  each  other:  for  which  reason  the  grammatical  construction  of  each  is  so 
very  much  the  same,  that  I  apprehend  an  Englishman  (with  a  week's  prepa- 
ration) would  understand  the  laws  of  Normandy,  collected  in  their  grand  cous- 
tumier,  as  well,  if  not  better,  than  a  Frenchman  bred  within  the  walls  of  Paris. 

The  Latin,  which  succeeded  the  French  for  the  entry  and  enrolment  of  pleas, 
and  which  continued  in  use  for  four  centuries,  answers  so  nearly  to  the  English 

(f)  Append.  No.  II.  i  4.  No.  III.  {  6.  (<)  Mod.  Un.  Hist.  xx.  211. 

{9)  Jur.  XV.  111.  (*)  1  bid.  xxix.  £ib. 

(*)  C.  16.  (')  Mirr.  c  4,  {  3. 

*  The  plaintiff*,  or  his  attorney,  must  deliver  paper-books  to  the  chief  justice  and  senior 
judge,  and  the  defendant,  or  his  attorney,  to  the  two  other  judges.  R.  M.  17  Car.  I. — 
Cflimr. 

•This  is  dispute<i,  with  great  reason,  by  Mr.  Serjeant  Stephen,  Pleading,  Appendix,  p. 
zziL,  who  thinks  that  the  record  was  always  in  Latin. — Stewart. 
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without  any  regard  to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  scruple  to  translate  fidei  commissar ios^  ^tdsixo/i/itaaaptou':  'j(p)  cubiculum,  xoufioo' 
kJLsiow  ;(jq)  filium-familiaSj  Tzatda-^afidtaq  ;(r)  repudium,  penuudtov  :(s)  compromissum, 
MofirpofiKT^oy  i{t)  reverentia  et  obsequiumy  peuipsvna  xai  ofiasxoutov 'y{u)  and  the  like. 
They  studied  more  the  exact  and  precise  import  of  the  words  than  the  neatness 
and  delicacy  of  their  cadence.  And  many  academical  readers  will  excuse  me 
for  suggesting  that  the  terms  of  the  law  are  not  more  numerous,  more  uncouth, 
or  more  difficult  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
the  whole  circle  of  Aristotle's  philosophy,  nay,  even  of  the  politer  arts  of  archi- 
tecture and  its  kindred  studies,  or  tne  science  of  rhetoric  itself  Sir  Thomas 
More's  famous  legal  question(u7)  contains  in  it  nothing  more  difficult  than  the 
^definition  which  in  his  time  tne  philosophers  currently  gave  of  their  r^cooo 
materia primay  the  groundwork  of  all  natural  knowledge ;  that  it  is  "  neque  •■ 
quid,  neque  quantum,  neque  quale,  neque  aliquid  eorum  quibus  ens  determinatur ;"  or 
its  subsequent  explanation  by  Adrian  Heereboord,  who  assures  ns(a;)  that  ^'ma- 
teria prima  non  est  corpus,  neque  per  formam  corporeitatis,  neque  per  simplicem  esseh- 
tiam:  est  tamen  ens,  et  quidem  substantia,  licet  incompleta;  habetque  actum  ex  se 
entitativum,  et  simul  est  potentia  subjectivaJ*  The  law  therefore,  with  regard  to 
its  technical  phrases,  stands  upon  the  same  footing  with  other  studies,  and  re- 
quests only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  introduction 
till  the  subversion  of  our  anticnt  constitution  under  Cromwell  j  when,  among 
many  other  innovations  in  the  law,  some  for  the  better  and  some  for  the  worse, 
the  language  of  our  records  was  altered  and  turned  into  English.  But,  at  the 
restoration  of  king  Charles,  this  novelty  was  no  longer  countenanced;  the  prac- 
tisers  finding  it  very  difficult  to  express  themselves  so  concisely  or  significantly 
in  any  other  language  but  the  Latin.  And  thus  it  continued  without  any  sen- 
sible inconvenience  till  about  the  year  1730,  when  it  was  again  thought  proper 
that  the  proceedings  at  law  should  be  done  into  English ;  and  it  was  accordingly 
so  ordered  by  statute  4  Geo.  IL  c.  26.  This  provision  was  made,  according  to 
the  preamble  of  the  statute,  that  the  common  people  might  have  knowledge 
and  understanding  of  what  was  alleged  or  done  for  and  against  them  in  the 
process  and  pleadings,  the  judgment  and  entries,  in  a  cause.  Which  purpose 
has,  1  fear,  not  been  answered ;  being  apt  to  suspect  that  the  people  are  now, 
after  many  years'  experience,  altogether  as  ignorant  in  matters  of  law  as  before. 
On  the  other  hand,  these  inconveniences  have  already  arisen  from  the  alteration; 
that  now  many  clerks  and  attorneys  are  hardly  able  to  read,  much  less  to  under- 
stand, a  record  even  of  so  modern  a  date  as  the  i*eign  of  George  the  First.  And 
it  has  much  enhanced  the  expense  of  all  legal  proceedings:  for  since  the  prao- 
Users  are  confined  (fc/r  *the  sake  of  the  stam|>-duties,  which  are  thereby  r^ooo 
considerably  increased)  to  write  only  a  stated  number  of  words  in  a  ^ 
sheet ;  and  as  the  English  language,  through  the  multitude  of  its  particles,  is 
much  more  verbose  than  the  Latin,  it  follows  that  the  number  of  sheets 
must  be  very  much  augmented  by  the  change. (y)  The  translation  also  of 
technical  phrases,  and  the  names  of  writs  and  other  process,  were  found  to  be 
80  very  ridiculous  (a  writ  of  nisi  prius,  quare  impedit,  fieri  facias,  habeas  corpus, 
and  the  rest,  not  being  capable  of  an  English  dress  with  any  degree  of  serious- 
ness) that  in  two  years'  time  it  was  found  necessary  to  make  a  new  act,  6  Geo. 
IL  c  14;  which  allows  all  technical  words  to  continue  in  the  usual  language, 
and  has  thereby  almost  defeated  every  beneficial  purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  language  by  the  statute  4  Geo.  IL  c.  26  will 
hold  equally  strong  with  respect  to  the  prohibition  of  using  the  antient  im- 
mutable court-hand  in  writing  the  records  or  other  legal  proceedings;  whereby 
the  reading  of  any  record  that  is  fifty  years  old  is  now  become  the  object  of 
science,  and  calls  for  the  help  of  an  antiquarian.     But  that  branch  of  it,  which 


(P)  Not.  1,  c.  1. 

(f)  Not.  8,  fdict.  Qmslantinop. 

(»•)  Not.  117,  c  1. 

(•)  Ibid,  c  8. 

(«)  Ibid.  82,  c.  11. 

(•)  lUd.  78,  c.  2. 


(•)Soepngel49. 

(•)  PhiltMtnp/i.  Xatural  c.  1,  )  2«,  *c. 

{»)  For  instance,  those  three  words,  **$e<%tndwm  formam 
riiituti"  nre  now  conTorted  into  teveD,  **  nccording  to  tht 
form  of  the  sUttute.*' 
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t'lirlii'l**  tJi»'  ii**!'  ■•!'  :iJ»)«rt'\  ::ii I'ifi*.  ••fi'Tii4  !■•  !•••  *»f  iii'in*  *'ili'l  a-lviiTit-no*  •••  *^- 
Ii\iriii_:  -in  li  |.r'"i-i'l  fij*  Irmii  iil—i  iir^tv  a««iinljiij  !«»  ih**  |'rtf«|i!  ••:  J  .•■ 
tili*:iii  ,  ."  ■•  »•■  f  •  *"  •  '  ,*'.•■/■•.  ■"'•fit  /r  »'  'M  f'-'oftruih  l/MAl^/f^l.  ii/'.- fnw  i  i^  -.  ^^r 
.•!•//■  •»  *  •  •  ■  '/  '•  »  »  '  '  i  •  »i  /  ■•'.•  »  f  /■■■  f '  I  »"<•/•  I 'I  f  •»  /•!  n  t»  t  turn  '  fi  «.  '#'.(  •#  .  , .  - 
/if*  *".?'•< '1         »■•■  ."•■  ■■*■  i'.i   ■  ;y  '  f  •■  '    «  ..^-jfi'i*  "        lint    !«»   r«'tiirii   !•»  "'Ur   •!•  Ml  !"•  • 
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in  jeopardy,  and  of  conaequence  can  never  be  extensive :  this  therefore  puts  an 
end  to  the  necessity  of  an  infinite  number  of  rules,  which  the  English  merchant 
daily  recurs  to  for  adjusting  commercial  differences.  Marriages  are  there  usually 
contracted  with  slaves ;  or  at  least  women  are  treated  as  such  :  no  laws  can  be 
therefore  expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set- 
tlements. Few  also  are  the  persons  who  can  claim  the  privileges  of  any  laws ; 
the  bulk  of  rtiose  nations,  viz.,  the  commonalty,  boors,  or  peasants,  being  merely 
villeins  and  bondmen.  Those  are  therefore  left  to  the  private  coercion  of  their 
lords,  are  esteemed  (in  the  contemplation  of  these  boasted  legislators)  incapable 
of  either  right  or  injury,  and  of  consequence  are  entitled  to  no  redress.  We 
may  see,  in  these  arbitrary  states,  how  large  a  field  of  legal  contests  is  already 
rooted  up  and  destroyed. 

Again :  were  we  a  poor  and  naked  people,  as  the  savages  of  America  are, 
strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience  as  of 
luxury,  we  might  perhaps  be  content,  as  some  of  them  are  said  to  be,  to  refer 
all  disputes  to  the  next  man  we  meet  upon  the  road,  and  so  put  a  short  r 4(007 
end  *to  every  controversy.  For  in  a  state  of  nature  there  is  no  room  '• 
for  municipal  laws;  and  the  nearer  any  nation  approaches  to  that  state,  the 
fewer  they  will  have  occasion  for.  When  the  people  of  Rome  were  little  better 
than  stui^y  shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten  or 
twelve  tables ;  but  as  luxury,  politeness,  and  dominion  increased,  the  civil  law 
increased  in  the  same  proportion,  and  swelled  to  that  amazing  bulk  which  it 
now  occupies,  though  successively  pruned  and  retrenched  by  the  emperors 
Theodosius  and  Justinian. 

In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow  terri- 
tories, much  fewer  laws  will  suflSce  than  in  large  ones,  because  there  are  fewer 
objects  upon  which  the  laws  can  operate.  The  regulations  of  a  private  family 
are  short  and  well  known ;  those  of  a  prince's  household  are  necessarily  more 
various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the  extent  of 
the  country  which  they  govern,  the  commerce  and  refinement  of  its  inhabitants; 
but,  above  all,  the  liberty  and  property  of  the  subject.  These  will  naturally 
produce  an  infinite  fund  of  disputes  which  must  be  terminated  in  a  judicial  way; 
and  it  is  essential  to  a  free  people,  that  these  determinations  be  published  and 
adhered  to;  that  their  property  may  be  as  certain  and  fixed  as  the  very  consti- 
tution of  their  state.  For  though  in  many  other  countries  every  thing  is  left  in 
the  breast  of  the  judge  to  determine,  yet  with  us  he  is  only  to  declare  and  pro- 
nouncCy  not  to  make  or  new-model^  the  law.  Hence  a  multitude  of  decisions,  or 
cases  adjudged,  will  arise ;  for  seldom  will  it  happen  that  any  one  rule  will  ex- 
actly suit  with  many  cases.  And  in  proportion  as  the  decisions  of  courts  of 
judicature  are  multiplied,  the  law  wuU  be  loaded  with  decrees,  that  may  some- 
times (though  rarely)  interfere  with  each  other:  either  because  succeed|Dg 
judges  may  not  be  apprized  of  the  prior  adjudication ;  or  because  they  may 
think  differently  from  their  predecessors;  or  because  the  same  arguments  did 
not  occur  formerly  as  at  *pre8ent;  or,  in  fine,  because  of  the  natural  r^ooQ 
imbecility  and  imperfection  that  attends  all  human  proceedings.  But  '• 
wherever  this  happens  to  be  the  case  in  any  material  point,  the  legislature  is 
ready,  and  from  time  to  time  both  may,  and  frequently  does,  intervene  to  re- 
move the  doubt ;  and,  upon  due  deliberation  had,  determines  by  a  declaratory 
statute  how  the  law  shall  be  held  for  the  future. 

Whatever  instances  therefore  of  contnidiction  or  uncertainty  may  have  been 
gleaned  from  our  records,  or  reports,  must  he  imputed  to  the  defects  of  human 
laws  in  general,  and  are  not  owing  to  any  pai-ticular  ill  construction  of  the  Eng- 
lish system.  Indeed,  the  reverse  is  most  strictly  true.  The  English  law  is  less 
embarrassed  with  inconsistent  resolutions  and  doubtful  questions,  than  any  other 
known  s^'stem  of  the  same  extent  and  the  same  duration.  I  may  instance  in 
the  civil  law :  the  text  whereof,  as  collected  by  Justinian  and  his  agents,  is  ex- 
tremely voluminous  and  diffuse;  but  the  idle  comments,  obscure  glosses,  and 
jarring  interpretations  grafted  thereupon  by  the  learned  jurists  are  literally 
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trial ;  but  varies  its  examination  of  facts  according;  to  the  nature  of  the  facts 
themselves :  this  being  the  one  invariable  principle  pursued,  that  as  well  the 
best  method  of  trial,  as  the  best  evidence  upon  that  trial  which  the  nature 
of  the  case  affords,  and  no  other,  shall  be  admitted  in  the  English  courts  of 
justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  inspection^  or  ex- 
amination; by  certificate;  by  witnesses;  by  wager  of  battle;  by  wager  of  law;  and 
by  jury. 

I.  First,  then,  of  the  trial  by  record.  This  is  only  used  in  one  particular  in- 
stance :  and  that  is  where  a  matter  of  record  *is  pleaded  in  any  action,  r^ooi 
as  a  tine,  a  judgment,  or  the  like;  and  the  opposite  party  pleads,  ^^nul    *- 

tiel  record,"  that  there  is  no  such  matter  of  record  existing :  upon  this,  issue  is 
tendered  and  joined  in  the  following  form,  "  and  this  he  prays  may  be  inquired 
of  by  the  record,  and  the  other  doth  the  like;"  and  hereupon  the  party  pleading 
the  record  has  a  dtfy  given  him  to  bring  it  in,  and  proclamation  is  made  in  court 
for  him  to  "  bring  forth  the  record  by  him  in  pleading  alleged,  or  else  he  shall 
be  condemned;"  and,  on  his  failure,  his  antagonist  shall  have  judgment  to 
recover.  The  trial  therefore  of  this  issue  is  merely  by  the  record;  for,  as 
Sir  Edward  Coke(6)  observes,  a  record  or  enrolment  is  a  monument  of  so 
high  a  nature,  and  importeth  in  itself  such  absolute  veritj'',  that  if  it  be  pleaded 
that  there  is  no  such  record,  it  shall  not  receive  any  trial  by  witness,  jury,  or 
otherwise,  but  only  bv  itself  Thus  titles  of  nobility,  as  whether  earl  or  no  earl, 
baron  or  no  baron,  shall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record/c)  Also  in  case  of  an  alien,  whether  alien  friend  or  enemy, 
shall  be  tried  by  the  league  or  treaty  between  his  sovereign  and  ours;  for  every 
league  or  treaty  is  of  record/c/)  And  also,  whether  a  manor  bo  to  be  held  in 
antient  demesne  or  not,  shall  be  tried  by  the  record  of  domesday  in  the  king's 
exchequer. 

II.  Trial  by  inspection,  or  examination,  is  when,  for  the  greater  expedition  of  a 
cause,  in  some  point  or  issue  being  either  the  principal  question  or  arising  col- 
laterally out  of  it,  but  being  evidently  the  object  of  senses,  the  judges  of  the 
court,  upon  the  testimony  of  their  own  sense,  shall  decide  the  point  in  dispute 
For,  where  the  affirmative  or  negative  of  a  question  is  matter  of  such  obvious 
determination^  it  is  not  thought  necessary  to  summon  a  jury  to  decide  it;  who 
are  properly  called  in  to  inform  the  conscience  of  the  court  in  respect  of  dubious 
facts :  and  therefore  when  the  fact,  from  its  nature,  must  be  evident  to  the  court 
either  from  ocular  demonstration  or  other  irrefmgable  proof,  there  the  r  9^000 
law  departs  *from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies     ^ 

on  the  judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  fine  for 
non-age  of  the  cognizor,  or  to  set  aside  a  statute  or  recognizance  entered  into 
by  an  infant ;  here,  and  in  other  cases  of  the  like  sort,  a  writ  shall  issue  to  the 
sheriff  ;(e)  commanding  him  that  he  constrain  the  said  party  to  appear,  that  it 
may  be  ascertained,  by  the  view  of  his  body  by  the  king's  justices,  whether  ho 
be  of  full  age  or  not;  "  wf  per  aspectum  corporis  sui  constare  poterit  justiciariis 
Hostris,  si  prcedictus  A.  sit  plena:  cetatis  necne,'\f)  If  however  the  court  has,  upon 
inspection,  any  doubt  of  the  age  of  the  party,  (as  may  frequently  be  the  case,) 
it  may  proceed  to  take  proofs  of  the  fact;  and,  particularly,  may  examine  the 
infant  himself  upon  an  oath  of  voire  dire,  veritatem  dicere,  that  is,  to  make  true 
answer  to  such  questions  as  the  court  shall  demand  of  him  :  or  the  court  may 
examine  his  mother,  his  godfather,  or  the  like.(^) 

In  like  manner,  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 
plaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the 
defendant  denies :  in  this  case  the  judges  shall  determine  by  inspection  and 
examination  whether  he  be  the  plaintiff  or  not.(/i)  Also,  if  a  man  be  found  by 
a  jury  an  idiot  a  nativitate,  he  may  come  in  person  into  the  chancery  before  the 

(*)  I  Intt.  117  2G0.  (/)This  qnettlon  of  Doii-iig«  wns  formerly,  according  to 

(•)  6  Hep.  53.  GUnTil.  (/.  13,  c.  15.)  tri  ^  by  a  Jury  uf  eight  men,  thoogb 

{*)  9  Kep.  31.  now  it  \n  trifnl  by  indpection. 

(•)  IbkL  (#)  2  Roll.  Abr.  573. 

(A;  9  Kep.  30. 
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the  law  will  not  endure  so  partial  a  trial ;  but  this  custom  shall  be  determined 
bv  a  jury,  and  not  by  the  mayor  and  aldermen  certifying  by  the  mouth  of 
tneir  recorder.(^)  4.  In  some  cases  the  sheriff  of  London's  certificate  shall  be 
the  final  trial;  as,  if  the  issue  be  whether  the  defendant  be  a  citizen  of  Lon- 
don or  a  foreigner,(u)  in  case  of  privilege  pleaded  to  be  sued  only  in  the  city 
courts.  Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  privilege  of 
the  university,  when  the  chancellor  claims  cognizance  of  the  cause  because  one 
of  the  parties  is  a  *privileged  person.  In  this  case,  the  charters  con-  r^ooc 
firmed  by  act  of  parliament  direct  the  trial  of  the  question,  whether  a  ^ 
privileged  person  or  no,  to  be  determined  by  the  certificate  and  notification  of 
the  chancellor  under  seal,  to  which  it  hath  also  been  usual  to  add  an  affidavit  of 
the  fact ;  but  if  the  parties  be  at  issue  between  themselves,  whether  A.  is  a 
member  of  the  university  or  no,  on  a  plea  of  privilege,  the  trial  shall  be  then 
by  jury  and  not  by  the  chancellor's  certificate  ;(t?)  because  the  charters  direct 
only  that  the  privilege  be  allowed  on  the  chancellor's  certificate  when  the  claim 
of  cognizance  is  made  by  him,  and  not  where  the  defendant  himself  pleads  his 
privilege ;  so  that  this  must  be  left  to  the  ordinary  course  of  determination. 
5.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage^  and  of  course  general 
bastardy;  and  sAso  excommunications  and  orders y  thene  and  other  like  matters 
shall  be  tried  by  the  bishop's  eertificate.(u7)  As,  if  it  be  pleaded  in  abatement 
that  the  plaintiff  is  excommunicated,  and  issue  is  joined  thereon  ;  or,  if  a  man 
claims  an  estate  by  descent,  and  the  tenant  alleges  the  demandant  to  be  a  bas- 
tard ;  or,  if  on  a  writ  of  dower  the  heir  pleads  no  marriage ;  or,  if  the  issue  in 
a  qiiare  imped  it  be  whether  or  no  the  church  be  full  by  institution ;  all  these, 
being  matters  of  mere  ecclesiastical  cognizance,  shall  be  tried  by  certificate 
from  the  ordinary.  But,  in  an  action  on  the  case  for  calling  a  man  bastard,  the 
defendant  having  pleaded  in  justification  that  the  plaintiff  was  really  so',  this 
was  directed  to  be  tried  by  a  jury  :(x)  because,  whether  the  plaintiff  be  found 
either  a  general  or  special  bastard,  the  justification  will  be  good ;  and  no  ques- 
tion of  special  bastardy  shall  be  tried  by  the  bishop's  certificate,  but  by  a 
i^^y-iy)  For  a  special  bastard  is  one  born  before  marriage  of  parents  who 
afterwards  intermarry;  which  is  bastardy  by  our  law,  though  not  by  the 
ecclesiastical.  It  would  therefore  be  improper  to  refer  the  trial  of  that  ques- 
tion to  the  bishop,  who,  whether  the  child  be  born  before  or  after  marriage, 
will  be  ♦sure  to  return  or  certify  him  legitimate.(2r)  Ability  of  a  clerk  r*ooa 
presented,(a)  admission^  institution,  and  deprivation  of  a  clerk,  shall  also  be  ^ 
tried  by  certificate  from  the  ordinary  or  metropolitan,  because  of  these  he  is 
the  most  competent  judge  ;(6)  but  induction  shall  be  tried  by  a  jury,  because  it 
is  a  matter  oi  public  notoriety, (c)  and  is  likewise  the  corporal  investiture  of 
the  temporal  profits.  Resignation  of  a  benefice  may  be  tried  in  either  way  ;(d) 
but  it  seems  most  properly  to  fall  within  the  bishop's  cognizance.  6.  The  tnal 
of  all  customs  and  practice  of  the  courts  shall  be  by  certificate  from  the  proper 
officers  of  those  courts  respectively ;  and  what  return  was  made  on  a  writ  by 
the  sheriff  or  under-sheriff  shall  be  only  tried  by  his  own  certificate.(e)  And 
thus  much  for  those  several  issues  or  matters  of  fact  nliich  are  proper  to  be 
tried  by  certificate. 

IV.  A  fourth  species  of  trial  is  that  by  witnesses,  per  testes,  without  the  inter- 
vention of  a  jury.  This  is  the  only  method  of  trial  known  to  the  civil  law  in 
which  the  judge  is  left  to  form  in  his  own  breast  his  sentence  upon  the  credit 
of  the  witnesses  examined  ;  but  it  is  very  rarely  used  in  our  law,  which  prefers 
the  trial  by  jury  before  it  in  almost  every  instance.'      Save  only  that  when  a 


(()  Hob.  85. 
(••)  Co.  Utt.  74. 
•)  2  Roll.  Abr.  W8. 

)Co.  Utt.  74.    2LeT.250. 
{•)  Hob.  179. 
(9)  Dyer,  79. 


I 


(>)  Sc«  Introd.  to  the  Cireat  Cluuter,  edit.  Oaon,  «m6 
1233. 
(*)  S^e  book  i.  ch.  11. 

(*)  2  Inst,  (isi    iihow.  ParL  c.  88.    2  Roll.  Abr.  58S,  Ac 
(•)  Dyer.  228. 
(*)  2  Koll.  Abr.  &83. 
(•)  9  Rep.  31. 


'  By  numerous  local  acts  for  the  recovery  of  small  debts,  the  claim  of  a  creditor  may 
be  sustained  by  his  own  oath  without  the  intervention  of  a  jury. — Chitty. 
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m'iiitiu  l-rtriif^  a  writ  *tf  iIhwit.  :iip1  tin*  ti*rinrit  ]»fi*ntN  thai  tin*  liii^Kar.  !  :•  «<»• 
ilt*uil  .  till-,  t  i-iiii^  liMiki-tl  ii|if*ii  ii^  II  ililAtiiry  pira.  i«  iii  tavixir  "f  tin*  hi<!i'W  \»»i 
lor  j;r*  ahT  i'X|M'.ijiii«ii  nlhiWi-ii  (•»  In*  lri«il  hy  i*itfn*«M'*  i-\.iniiiii'f|  lMf..r»  i^i^ 
Ji|(1l:i"*  .  uinl  »(»  ->:u(ti  Fill*  It.  /  oliail  iinolliir  (':!*«•  m  •  ur  \^l^^  hut  >!r  K  :«A*-t 
l%»lii'  7  ni«'ti(ii»ii*t  •^••itif  iith<'n«  :  iia  tn  trv  HhrthiT  lli<*  ti-nunt  in  a  tvu\  »•  '  -  ri 
m'an  ihiU  *iiiiiiii<>fii>i|.  <>r  tlii>  \:iliiliiv  ••!'  ii  I'linlli'iii;!*  U*  a  jumr  «••  thnt  K.i  •  t*  • 
ol>f*i'r\  ^itpiii  iiiii<«t  li*  i-ti  itirp- 1  ti  till)  lri:il  III' iliriTt  nii<l  ii'il  i'>IUt«*r.tl  i<i«  i<  • 
An«l  lit  rvt-ry  t-a-i*  Sir  K>l\\.inl  < '•*ki*  luyn  it  tl«mrii  tliat  tlit*  afHriiiativr  niu*!  (^ 
|ir«iViHl  |iy  tMii  Mitlif<»^"*  ill    tin*  lra«»l  ' 

0u.r*  1  *^      Ihr   iit'xt   ^)'«-i  i«>«  III   trial  in  ('I'  in^*al  anti<|iiity.  )>tit  niMi  K  '!:•- 

*  "'  ^  iiofil  ;  tiitiiiirlt  ^tiil  ill  t<*n-i*  il'  \\iv  |iar1ir«i  chcMHH*  In  ahiili*  hy  it  I  t:  •  ar. 
tin-  trial  l«y  in/i/'r  <•'  h,ittU  *  'Wwk  im*i*iii«  tn  havi»  ouf.1  it«  nn^ririal  !■•  thr 
tiiilitar\  *|iiril  nt'  nur  aip'i*<itiir*.  jtiiiitHl  in  a  nii|NT^titiiiii«  t'miiii*  of  iirt>-l  if 
Inmii;;  111  llir  iiaturi*  «•!'  an  a|i|N*al  tn  l*nivi«ti*iii*t*  umlrr  uii  a]i|«n*li«-ri*ciri  afm! 
ho|H*  >  Im'Ui'Vit  |ir«*»iitiiplii«<u*«  ami  uiiwamiiilal>li*i  that  llfavni  wniiM  ^*>\*  thr 
vu  li»r\  !•»  Iiiiii  ulm  liuil  till'  riLflit  Tlit*  it«*i-imiih  n|'  mnl*  hy  thi«  apfifal  1->  thr 
ImmI  nf  liatllm  i*t  li\  *niiif  «aiil  In  iiuv«*  In-i'M  iiiVciitr«l  liv  tli«*  liiir;;tiiMli.  •if  «•! 
till*  iinrtliiTii  tir  lii'miaii  <  laii«  that  |ilufilt*it  llH'iiiM*ivi*A  in  itaiil.  AihI  >I  i«  true 
thai  till-  fin>t  written  iiijiimiinn  ni'  jtiiliriary  (-i»niliatM  that  wi-  niift  M:*h  i« 
in  thi-  law*«  III*  liiiiHii-hal-l.  A  n  .'»(i|.  U'hii  h  an*  |>n*««*r\'i'<l  in  thi*  Itiirjfn.i  an 
(?imJ<*  ^  «*t  II  liiH^ft  nnt  «»i'i'iii  \t\  havi*  In*«*ii  nuTriv  a  hnTiJ  rii*t«iiii  nt'  tin*  ^r  iL.iC 
|Mirlii  (liar  trilH*.  I<iit  !••  hav«*  Ihh-ii  th«*  riiiiiiiitin  ii'«:ii;<*  nt  all  thi«ii«<  uar.Af 
tHMiiiii'  !i-««iii  ihi*  «-arl!f«t  liiiM'tiAi  AihI  it  may  al-^i  »i*i*rii.  Ipini  a  |ci««.i^'«-  'fi 
Vi*lli*iii»  Patrn'iilii**.  «'  that  thi*  tiiTinaii*.  u  iifii  tir«»t  ihi-y  l*«-i  aim*  khtmi    !'•  *!.•- 

I{4»tliali»,   ykx'Tv   Unlit     tn    ili-^pjt'    ali    rnlili'^t*    n|     riirhl     hv   tho    ••Hnpl;    \**T     *»      i  'i 

yiiititihiiH  VartiA  nulrainrril  tn  iiitnHltir««  aiimii;;  tin-in  tht*  Itniiian  laH*.iff»-i 
mcthiNl  III  trial,  it  ua^  Innknl  ii|m»ii  .•>a\«  ihi*  hi»1niian  a*  a  '*n"fi/.M  m.  .'f.  rr 
dtst'tpiiuir,  ut  Jfi/ifii  linni*  *hrtrm  jut'  ttrm§h  ir»  nfur  "  Ami  aiimii;;  tti**  aii!  •  i  t 
lfi>tli«»  111  Surili'ii  wi*  liti«t  thi*  |iru(-tii-«*  n|  ji|i|ii  lury  ilufU  ••••tahli«>li«-«l  ii|i*»n  u*-**  tt 
Uit*  •«aiiii'  ItMititi;;  uf*  thrv  Inriiii-rlv  uon*  in  tntr  nwh  i^nitntrv     j 

Thii*  trial  ua<*  iiitriM|ii<  «'il  intn  Kiit;!an«l.  ani**ni;  nth<*r  Nnniian  «-u«iiini«.  ^y 
WilliMin  th«*  I  *niiiiiii*rnr  ;  Imt  ua«**nl\  ii*M*i|  in  thr^^*  i:i«i*«.  mir  ni:lil.irv  •  •»' 
rriiiiiital.  ami  th«*  thinl  <i\il      Thr  lirr>t  in  ihi-  court  martial.  ••r«'«>urt  n|  tli.\3,f\ 

allil   hi'hiMir.<Ai  till*  ««*rii!|it    ill    a|i|H*aU  nf   t't*lnli_\  .   /•  n|     whnh   MT  Aliall    •|«-ak    111 

**t'tH  1  *''*'  '^''^^  Uh-U  ;  aii'i  till'  thinl  u|Hiii  i«*i.ur  jiMiMil  III  a  *Hril  «-l  r-^'hi 
^  thi*  \ii-i  uii'l  iiin-^t  -nil  iiiii  ilfi  i*inn  nt  Hal  pr»»|H'rly  Knr  in  ur'-i-f 
richl  lhi<  ."i*  pr'-f'rttt.if'*.  u  hii  h  i»  ln*i|iii>iitly  a  iiiatlfr  n|  iliitii  ally.  i«  in  i|Ui-«ti'  n . 
hut  niln  r  rial  ai  tiii|i»  Im-hi:;  iiii-ri-l\  i|ii«-<»tit*ii'*  n|  tin*  ju*  /-•«««^.«*i"Iim.  wKitli  arv 
Unualli  iiH'ri-  plain  an*!  nl-v  hni'*.  «iur  aiM-«*«t"ni  iIhI  ntit  m  thi-ni  ap|«*al  !••  ihr 
tlt*«i*i>iii  ••!  I*r>t\  I'li-m «  Aimilifr  |in-tr.\t  l<*r  allnwiiii;  it  u|i*iii  thi-^-  hiial 
writ*  ••!  n^'tit  H.IO  ai<»ii  tnr  titi-  **iikv  nl  f»ui  h  i-laiiiiaiif*  a*  mijht  havr  iIm-  irvr 
n^lit.  hut  \i'l.  \»\  till'  ili-atii  nt  %%  i(ii««»i-«.  nr  nthfr  i|«'l«'i-t  nt  r\  ii|fti«-«*.  \m-  uiial>ir 
ti»  |im\r  It  tn  njiir\  Iliit  tin'  iiiii^t  t  iirmii**  ri-a««tn  nt  nil  i«  ;:i\«*fi  in  thr  M.r- 
ri»r.  f»t     that  it  i*«  ali<*u.ihlf  ii)Miii  uarnint  n|   th«-  •••inhal    U-tUfi-n  lHi\ii|  hT  ihe 

|ii<i>pli-  ••!    Urai'l  nt    ll Ill'  |i;iri  \  .  aid  l^'liatli    lnr   thr    l'hili«tiiii«  n|   thf  Mtf»rr 

|»art\  .  a  r«-a*Miii  ul.nii  |mi|»«-  Nh  li-'lat  I  \i*r\  oi-rptii-ly  ili'<  pIi**  ti»  lir  iiir^itH  la- 
nivi-  h  IM  hattlf.  till  ti  {••ri-.  nii  a  writ  "I  n^'iil.  ■•  wf  an*  imw  tn  aivak  .  ai^ 
altlii'iiL'h  ihi-  writ  nl  ri.'ht  ii<»t'li.  aii>l  *>\  i  niip»f  thi«  trial  lhi-n*nl.  |i«*  at  prr««-at 
luuiii   ili^ii<H"l.  \i*t.  a*«  It   It  law  at   thi^<la\.il  muv  U*  inattrr  of' ran«i«at«.  at 
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least  to  inquire  into  :he  forms  of  this  proceeding  as  we  may  gatner  them  from 
antient  authors.(jE>) 

The  last  trial  by  battle  that  was  waged  in  the  court  of  common  pleas  at 
Westminster  (though  there  was  aflerwarda(^)  one  in  the  court  of  chivalry  in 
IGvil,  and  another  in  thu  county  palatine  of  Darham{r)  in  1(538)  was  in  the 
thirteenth  year  of  queen  Elizabeth,  a.d.  1571,  as  reported  by  Sir  James  Dyer,(«) 
and  was  held  in  Tothill  fields,  Westminster,  "  non  sine  magna  juris  consult^rum 
periurbationey'  saith  Sir  Henry  Spelman,(f)  who  was  himself  a  witness  of  the 
ceremony.     The  form,  as  appears  from  the  authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  pleads  the  general  issue,  viz.,  that  he  hath 
more  right  to  hold  than  the  *demandant  hath  to  recover,  and  offers  to  r^ooQ 
prove  it  by  the  body  of  his  champion,  which  tender  is  accepted  by  the  *- 
demandant;  the  tenant  in  the  first  place  must  produce  his  champion,  who  by 
throwing  down  his  glove  as  a  gage  or  pledge  thus  wages  or  stipulates  battle 
with  the  champion  of  the  demandant ;  who,  by  taking  up  the  gage  or  glove, 
stipulates  on  his  part  to  accept  the  challenge.  The  reason  why  it  is  waged  by 
champions  and  not  by  the  parties  themselves  in  civil  actions  is,  because  if  any 
party  to  the  suit  dies,  the  suit  must  abate  and  be  at  an  end  for  the  present,  and 
therefore  no  judgment  could  be  given  fbr  the  lands  in  question  if  either  of  the 
parties  were  slain  in  battle  :(u)  and  also  that  no  person  might  claim  an  exemption 
iVom  this  trial,  as  was  allowed  in  criminal  cases  where  the  battle  was  waged  in 
l)er8on. 

A  piece  of  ground  is  then  in  due  time  set  out  of  sixty  feet  square,  enclosed 
with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court  of  com- 
mon pleas,  who  attend  there  in  their  scarlet  robes;  and  also  a  bar  is  prepared 
for  the  learned  sergeants-at-law.  When  the  court  sits,  which  ought  to  be  by 
sunrising,  proclamation  is  made  for  the  parties  and  their  champions,  who  are 
introduced  by  two  knights  and  are  dressed  in  a  coat  of  armour,  with  red 
sandals,  bare-legged  from  the  knee  downwards,  bai*e-headed,  and  with  bare 
arms  to  the  elbows.  The  weapons  allowed  them  are  only  batons  or  staves  of 
an  ell  long,  and  a  four-cornered  leathern  target;  so  that  death  very  seldom 
ensued  this  civil  combat.  In  the  court  military,  indeed,  they  fought  with  sword 
and  lance,  according  to  Spelman  and  Rush  worth ;  as  likewise  m  France  only 
villeins  fought  with  the  buckler  and  baton,  gentlemen  armed  at  all  points.  And 
upon  this  and  other  circumstances,  the  president  Montesquieu(i7)  hath  with 
great  ingenuity  not  only  deduced  the  impious  custom  of  private  duels  u]>on 
imaginary  points  of  honour,  but  hath  also  ti'aced  the  heroic  madness  of  knigbt- 
errantry  from  the  same  original  of  judicial  combats.     But  to  proceed. 

♦When  the  champions  thus  armed  with  batons  arrive  within  the  lists  r^oiA 
or  place  of  combat,  the  champion  of  the  tenant  then  takes  his  adver-  *- 
sary  by  the  hand  and  makes  oath  that  the  tenements  in  dispute  are  not  the 
right  of  the  demandant;  and  the  champion  of  the  demandant  then,  taking  the 
otner  by  the  hand,  swears  in  the  same  manner  that  they  are ;  so  that  each 
champion  is,  or  ought  to  be,  thoroughly  persuaded  of  the  truth  of  the  cause  he 
fights  for.  Next,  an  oath  against  sorcery  and  enchantment  is  to  be  taken  by 
both  the  champions,  in  this  or  similar  form : — "  Hear  this,  ye  justices,  that  1 
have  this  day  neither  eat,  drank,  nor  have  upon  me,  neither  bone,  stone,  ne 
grass,  nor  any  enchantment,  sorcery,  or  witchcraft,  whereby  the  law  of  Grod 
may  be  abased  or  the  law  of  the  devil  exalted.  So  help  me  God  and  his 
saints." 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the  stars 
appear  in  the  evening;  and  if  the  champion  of  the  tenant  can  defend  himself  till 
the  stars  appear,  the  tenant  shall  prevail  in  his  cause ;  for  it  is  sufficient  for  him 
to  maintain  his  ground  and  make  it  a  drawn  battle,  he  being  already  in  posses- 
sion ;  but  if  victory  declares  itself  for  either  party,  for  him  is  judgment  finally 


^)  GUnril.  /.  2,  c.  3,  Vet.  Nit.  Brtr.  fol.  2.  Nfrr.  Nar.  tit 
DraU,  paimt.  fol.  221,  («dit.  1534,)  Yeaj^book.  29  Kdw.  111. 
•.12.    Pinch,  U  421.    Dyer.  301.    2  1  nut.  217. 

<f )  Rnsbw.  Coll.  vol.  %  p^t  2,  foL  112.     19  Kjm.  322. 

CO  Cro.  Car.  612. 


{•^  Dyer,  801. 

()  Uian.  102. 

•)  Co.  Utt.  2M.    DrMTtfU  des  crwrfet,  304. 
(•)  SpL  L.  U  2B,  e.  20, 22. 
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or  an  ox,  or  a  sheep,  or  any  beast,  to  keep;  and  it  die,  or  bo  hurt,  or  driven 
away,  no  man  seeing  it;  then  shall  an  oath  of  the  Lord  be  between  them  both, 
that  he  hath  not  put  his  hand  unto  his  neighbour's  goods;  and  the  owner  of  it 
sliail  accept  thereof,  and  he  shall  not  make  it  good."(e/)  We  shall  likewise  be 
able  to  discern  a  manifest  resemblance  between  this  species  of  trial,  and  the 
canonical  purgation  of  the  popish  clergy  when  accused  of  any  capital  crime. 
The  defendant  or  person  accused  was  in  both  cases  to  make  oath  of  his  own 
innocence,  and  to  produce  a  certain  number  of  compurgators,  who  swore  they 
believed  his  oath.  Somewhat  similar  also  to  this  is  the  sacramentum  decisioniSj 
or  the  voluntary  and  decisive  oath  of  the  civil  law;(6)  where  one  of  the  parties 
to  the  suit,  not  being  able  to  prove  his  charge,  offers  to  refer  the  decision  of  the 
cause  to  the  oath  of  his  adversary;  which  the  adversary  was  bound  to  accept, 
or  tender  the  same  proposal  back  again ;  otherwise  the  whole  was  taken  as  con- 
fessed by  him.  But,  though  a  custom  somewhat  similar  to  this  prevailed  for- 
merly in  the  city  of  London, (c)  yet  in  general  the  English  law  does  not  thus, 
like  the  civil,  reduce  the  defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma 
of  either  confession  or  perjury :  but  is  indeed  so  tender  of  permitting  the  oath 
to  be  taken,  even  upon  the  defendant's  own  request,  that  it  allows  it  only  in  a 
very  few  cases,  and  in  those  it  has  also  devised  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  is  excluded  from  his  wager  of  law. 

♦The  manner  of  waging  and  making  law  is  this.  He  that  has  waged,  r^oAo 
or  given  security,  to  make  his  law,  brings  with  him  into  court  eleven  of  ^ 
his  neighbours :  a  custom  which  we  find  particularly  described  so  early  as  in 
the  league  between  Alfred  and  Guthrun  the  Dane  ){d)  for  by  the  old  Saxon  con- 
stitution ever}^  man's  credit  in  courts  of  law  depended  upon  the  opinion  whieh 
his  neighbours  had  of  his  veracity.  The  defendant,  then  standing  at  the  end  of 
the  bar,  is  admonished  by  the  judges  of  the  nature  and  danger  of  a  false  oath.(e) 
And  if  he  still  persists,  he  is  to  repeat  this  or  the  like  oath  : — "  Hear  this,  ye  jus- 
tices, that  I  do  not  owe  unto  Eichard  Jones  the  sum  of  ten  pounds,  nor  any 
penny  thereof,  in  manner  and  form  as  the  said  Richard  hath  declared  against 
me.  So  help  me  God."  And  thereupon  his  eleven  neighbours,  or  compurga- 
tors, shall  avow  upon  their  oaths  that  they  believe  in  their  consciences  that 
he  saith  truth;  so  that  himself  must  be  sworn  de  fidelitate,  and  the  eleven  de 
credulitate.{f)  It  is  held  indeed  by  later  authorities,(^)  that  fewer  than  eleven 
compurgators  will  do :  but  Sir  Edward  Coke  is  positive  that  there  must  be  this 
number;  and  his  opinion  not  only  seems  founded  upon  better  authority,  but  also 
upon  better  reason :  for,  as  wager  of  law  is  equivalent  to  a  verdict  in  the  de- 
fendant's favour,  it  ought  to  be  established  by  the  same  or  equal  testimony, 
namely,  by  the  oath  of  twelve  men.  And  so  indeed  Glanvil  expresses  it,(A) 
''jurabit  duodecima  manu :"  and  in  9  Henry  IIL,  when  a  defendant  in  an  action 
of  debt  waged  his  law,  it  was  adjudged  by  the  court  "  quod  defendat  se  duodecima 
manu.*\i)  Thus,  too,  in  an  author  of  the  age  of  Edward  the  Fir8t,(/:)  we  read, 
"  adjudicabitur  reus  ad  legem  suam  duodecima  manu.**  And  the  antient  treatise, 
entitled,  Dyversite  des  courts^  expressly  confirms  Sir  Edward  Coke's  opinion.(/) 

♦It  must  be  however  observed,  that  so  long  as  the  custom  continued  rikOAA 
of  producing  the  secta,  the  suit^  or  witnesses  to  give  probability  to  the  '- 
plaintiff's  demand,  (of  which  we  spoke  in  a  former  chapter,)  the  defendant  was 
not  put  to  wage  his  law  unless  the  secta  was  first  produced  and  their  testimony 
was  found  consistent.  To  this  purpose  speaks  magna  carta,  c.  28.  ^^Nullus  bal- 
Uvus  de  coitero  ponat  aliquem  ad  legem  manifestam,"  (that  is,  wager  of  battle,)  "  nee 
ad  juramentum/*  Tthat  is,  wager  of  law,)  "  simplici  loquela  sua,*  (that  is,  merely  by 
his  count  or  dec'laration,)  ^' sine  testibus  fidelibus  ad  hoc  inductis."  Which  Pieta 
thus  explains  :(m)  "5i  petens  sectam  produxeritj  et  Concordes  inveniantur,  tunc  reus 
poterit  vadiare  legem  suam  contra  petentem  et  contra  sectam  suam  prolatam ;  sed  si 


(«1  Exod.  xxii.  10. 

(*)  Cod.4, 1,  12. 

(•)  Bro.  Abr.  tit.  hy  goffer.  77. 

{*)  Oip.  3.  Wilk.  L.  L.  Angl.  Sax. 

<«)  8Hlk.  682. 

(/>OD.Utt.206. 

(f;2Veotr.  171. 


(»)  L.  1,  c.  9. 

j*)  Flu.  Abr.  tit.  fey,  78. 

(*)  Htngham  magna^  c.  6. 

(*)  //  cfirint  artr*  oue  /ny  zi  mayn*  de  jurtr  tme  h«y,  9C.cm 
its  enUndre  en  lour  cciucient  que  U  di»oft  vokr.  YoL  806, 
edit  1534. 

(«)X.  2,c.  68. 
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wage  his  law,  because  the  plaintiff  is  compellable  to  be  his  attorney.  And  so, 
If  a  servant  be  retained  according  to  the  statute  of  luboarei*s,  5  Eliz.  c.  4,  which 
obliges  all  single  persons  of  a  certain  age,  and  not  having  other  visible  means 
of  livelihood,  to  go  out  to  service;  in  an  action  of  debt  for  the  wages  of  such  a 
servant  the  master  shall  not  wage  his  law,  because  the  plaintiff  was  compellable 
to  serve.  But  it  had  been  otherwise  had  the  hiring  been  by  special  contract, 
and  not  according  to  the  statute.(i6;) 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury  with  force  is 
alleged  against  the  defendant,  is  he  permitted  to  wage  his  law  :{x)  for  it  is  im- 
possible to  presume  he  has  satisfied  the  plaintiff  his  demand  in  such  cases  where 
damages  are  uncertain  and  leil  to  be  assessed  by  a  jury.  Nor  will  the  law 
tiust  the  defendant  with  an  oath  to  discharge  himself  where  the  private  injury 
is  coupled  as  it  were  with  a  public  crime^  that  of  force  and  violence ;  which 
would  be  equivalent  to  the  purgaticw-oath  of  the  civil  law,  which  ours  has  so 
joBtly  rejected. 

*  Executors  and  administrators,  when  charged  for  the  debt  of  the  de-  r  4(017 
ceased,  shall  not  be  adnritted  to  wage  their  law  :{y)  for  no  man  can  with  *- 
a  safe  conscience  wage  law  of  another  man's  contract ;  that  is,  »wear  that  be 
nevor  entered  into  it,  or  at  lea»t  that  he  privately  discharged  it.  The  king 
also  has  his  prerogative ;  for  as-  all  wager  of  law  imports  a  reflection  on  ih% 
plaintiff  for  dishonesty,  therefore  there  shall  be  no  such  wager  on  actions 
Drought  by  bim.(^)  And  this  prerogative  extends  and  is  communicated  to  his 
debtor  and  accomptant,  for  on  a  writ  of  quo  minus  in  the  exchequer  for  a  debl 
on  simple  contract,  the  defendant  is  not  allowed  to  wager  his  law. (a) 

Thus  the  wager  of  law  was  never  permitted  but  where  the  defendant  bore  s 
fair  and  unreproachable  character :  and  it  lUso  was  confined  to  such  cases  where 
a  debt  might  be  supposed  to  be  discharged,  or  satisfaction  loade  in  private, 
without  any  witnesses  to  attest  it:  and  many  other  prudential  restrictions 
accompanied  this  indulgence.  But  at  length  it  was  considered  that  (even  under 
all  its  restrictions)  it  threw  too  great  a  temptation  in  the  way  of  indigent  or 
profligate  men ;  and  therefore,  by  degrees,  new  remedies  were  devised,  and  new 
forms  of  action  were  introduced,  wherein  no  defendant  is  at  liberty  to  wage  his 
law.  So  that  now  no  plaintiff  need  at  all  apprehend  any  danger  from  the 
hardiness  of  his  debtor's  conscience,  unless  he  voluntarily  chooses  to  rely  on 
his  adversary's  veracity  by  bringing  an  obsolete  instead  of  a  modem  action. 
Therefore,  one  shall  hardly  hear  at  present  of  an  action  of  debt  brought  upon  a 
simple  contract;  that  being  supplied  by  an  action  of  tmspass  on  the  case  for  the 
breach  of  a  promise,  01*  (issumpsit;  wherein,  thoiigh  the  specific  debt  cannot  be 
recovered,  yet  damages  may,  equivalent  to  the  specific  debt.  And,  this  being 
an  action  of  trespass,  no  law  can  be  waged  therein.  So,  instead  of  an  action 
of  detinue  to  recover  the  very  thing  detained,  an  action  of  trespass  on  the  case 
in  trover  and  conversion  is  usually  brought;  *  wherein,  though  the  horse  r«q4o 
or  other  specific  chsittel  cannot  be  had,  yet  the  defendant  shall  pay  ^ 
damages  for  the  conversion  equal  to  the  value  of  the  chattel;  and  for  this 
trespass  also  no  wager  of  law  is  allowed.  In  the  room  of  actions  of  account,  a 
bill  in  equity  is  usually  filed,  wherein,  though  the  defendant  answers  upon  his 
oath,  yet  such  otith  is  not  conclusive  to  tlvo  phiintiff,  but  he  may  prove  every 
article  by  other  evidence,  in  contradiction  to  what  the  defendant  has  sworn. 
So  that  wager  of  law  is  quite  out  oi'  use,  being  avoided  by  the  mode  of  bringing 
the  action ;  but  still  it  is  not  out  of  force.  And  therefore,  when  a  new  statute 
inflicts  a  penalty,  and  gives  an  action  of  debt  for  recovering  it,  it  is  usual  to  add, 
in  which  no  wager  of  law  shall  be  allowed :  otivervvise  a  hardy  delinquent 
might  escape  any  penalty  of  the  law,  by  swearing  he  had  never  incurred,  or  else 
had  discharged  it. 

These  six  species  of  trials  that  we  have  considered  in  the  present  chapter 
are  only  had  in  certain  special  and  eccentrical  cases;  where  the  trial  by  the 
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kingdom  :  as  well  because  he  may  be  frequently  called  upon  to  determine  in  this 
capacity  the  rights  of  others,  his  fellow-subjects,  as  because  his  own  property, 
his  liberty,  and  his  life,  depend  upon  maintaining,  in  its  legal  force,  the  consti- 
tutional trial  by  jury. 

♦Trials  by  jury  in  civil  causes  are  of  two  kinds;  extraordinary  and     r^oRt 
ordinary.     The  extraordinary  I  shall  only  briefly  hint  at,  and  confine     *- 
the  main  of  my  observations  to  that  which  is  more  usual  and  ordinary. 

The  tirst  species  of  extraordinary  trial  by  jury  is  that  of  the  grand  assize^  which 
was  instituted  by  king  Henry  the  Second  in  parliament,  as  was  mentioned  in 
the  preceding  chapter,  by  way  of  alternative  offered  to  the  choice  of  the  tenant 
or  defendant  in  a  writ  of  right,  instead  of  the  barbarous  and  unchristian  custom 
of  duelling.  For  this  purpose  a  writ  de  magna  assisa  ehgenda  is  directed  to  the 
sheriff,(/)  to  return  four  knights,  who  are  to  elect  and  choose  twelve  others  to 
be  joined  with  them,  in  the  manner  mentioned  by  Glanvil  ;(^)  who,  having  pro- 
bably advised  the  measure  itself,  is  more  than  usually  copious  in  describing  it; 
and  these,  all  together,  form  the  grand  assize,  or  great  jury,  which  is  to  try  the 
matter  of  right,  and  must  now  consist  of  sixteen  juror8.(/i)* 

Another  species  of  extraordinary  juries  is  the  jury  to  try  an  attaint;  which 
is  a  process  commenced  against  a  former  jury,  for  bringing  in  a  false  verdict; 
of  which  we  shall  speak  more  largely  in  a  subsequent  chapter.  At  present  J 
shall  only  observe,  that  this  jury  is  to  consist  of  twenty-four  of  the  best  men 
in  the  county,  who  are  called  the  grand  jury  in  the  attaint,  to  distinguish  them 
from  the  first  or  petit  jury ;  and  these  are  to  hear  and  try  the  goodness  of  the 
former  verdict.* 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  shall  pursue  the  same 
method  in  considering  it,  that  I  set  out  with  in  explaining  the  nature  of  prose- 
cuting actions  in  general,  viz.,  by  following  the  order  and  course  of  the  pro- 
ceedings themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it. 

♦When  therefore  an  issue  is  joined,  by  these  words,  "  and  this  the  said  r^co/io 
A.  prays  may  be  inquired  of  by  the  country,"  or,  "  and  of  this  he  puts  L 
himself  upon  the  country, — and  the  said  B.  does  the  like,"  the  court  awards  a 
writ  of  venire  facias  upon  the  roll  or  record,  commanding  the  sheriff  "that  he 
cause  to  come  here,  on  such  a  day,  twelve  free  and  lawful  men,  liberoa  et  legates 
homines,  of  the  body  of  his  county,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  neither  of  kin  to  the  aforesaid  A.  nor  the  aforesaid 
B.,  to  recognise  the  truth  of  the  issue  between  the  said  parties."(i)  And  such 
writ  was  accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the  court  itself;  for  all 
trials  were  there  antiently  had,  in  actions  which  were  there  first  commenced; 
which  then  never  happened  but  in  matters  of  weight  and  consequence,  all  trifling 
suits  being  ended  in  the  court-baron,  hundred,  or  county  courts :  and  indeed  afi 
causes  of  great  importance  or  diflSiculty  are  still  usually  retained  upon  motion, 
to  be  tried  at  the  bar  in  the  superior  courts.  But  when  the  usage  began  to 
bring  actions  of  any  trifling  value  in  the  courts  of  Westminster  nail,  it  was 
found  to  be  an  intolerable  burden  to  compel  the  parties,  witnesses,  and  jurors 
to  come  from  Westmoreland  perhaps  or  Cornwall,  to  tr>'  an  action  of  assault 
at  Westminster.  A  practice  therefore  very  early  obtained,  of  continuing  the 
cause  from  term  to  term,  in  the  court  above,  provided  the  justices  in  eyre  did 

if)  p.  N.  B.  4.  (*)  Finch.  L.  412.    1  Leon.  803. 

{9)  L.  2,  c.  11, 12.  (*)  Append.  No.  III.  ^  4. 


'  It  Heems  not  to  be  ascertained  that  any  specific  number  above  twelve  is  absolutely 
necessary  to  constitute  the  grand  assize;  but  it  is  the  usual  course  to  swear  upon  it  the 
four  knights  and  twelve  others.    Viner,  Trial,  Xe. 

See  the  proceedings  upon  a  writ  of  right  before  the  sixteen  recognitors  of  the  grand 
assize,  in  3  Wils.  541. — Chitty. 

Ah  the  writ  of  right  has  been  abolished,  this  mode  of  trial  can  no  longer  be  resorted 
to. — Stewart. 

•  But,  by  stat.  6  Geo.  IV.  c.  50,  s.  60,  this  kind  of  trial  by  jury  is  abolished,  and  a  juror 
for  such  an  offence  may  be  proceeded  against  by  way  of  indictment  or  information.— 
Stewart. 
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thus  we  may  observe  that  the  trial  of  common  issues,  at  nisi  priuSy  which  was 
in  its  original  only  a  collateral  incident  to  the  original  business  of  the  justices 
of  assize,  is  now,  by  the  various  revolutions  of  practice,  become  their  principal 
civil  employment :  hardly  any  thing  remaining  in  use  of  the  real  assizes  but 
the  name. 

If  the  sheriflf  be  not  an  indifferent  person ;  as  if  he  be  a  party  in  the  suit,  or 
be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is  not  then 
trusted  to  return  the  jury,  but  the  venij'e  shall  be  directed  to  the  coroners,  who 
in  this,  as  in  many  other  instances,  are  the  substitutes  of  the  sheriff,  to  execute 
process  when  he  is  deemed  an  improper  person.  If  any  exception  lies  to  the 
coroners,  the  venire  shall  be  directed  to  two  clerks  of  the  court,  or  two  (-♦orr 
persons  of  the  county  *named  by  the  court,  and  sworn. (m)  And  these  *■ 
two,  who  are  called  elisors^  or  electors,  shall  indifferently  name  the  jury,  and 
their  return  is  final ;  no  challenge  being  allowed  to  their  array. 

Let  us  now  pause  a  while,  and  observe  (with  Sir  Matthew  Hale)(n)  in  these 
first  preparatory  stages  of  the  trial,  how  admirably  this  constitution  is  adapted 
and  framed  for  the  investigation  of  truth  beyond  any  other  method  of  trial  in 
the  world  For,  first,  the  person  returning  the  Jurors  is  a  man  of  some  fortune 
and  consequence ;  that  so  he  may  be  not  only  the  less  tempted  to  commit  wilful 
errors,  but  likewise  be  responsible  for  the  faults  of  either  himself  or  his  officers: 
and  he  is  also  bound  by  the  obligation  of  an  oath  faithfully  to  execute  his  duty. 
Next,  as  to  the  time  of  their  return :  the  panel  is  returned  to  the  court  upon  the 
original  venire^  and  the  jurors  are  to  be  summoned  and  brought  in  many  weeks 
afterwards  to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors,  and 
of  their  sufficiency  or  insufficiency,  characters,  connections,  and  relations,  that 
so  they  may  be  challenged  upon  just  cause ;  while  at  the  same  time  by  means 
of  the  compulsory  process  (of  distringas^  or  habeas  corpora)  the  cause  is  not  like 
to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the  place  of  their  ap- 
pearance :  which  in  causes  of  weight  and  consequence  is  at  the  bar  of  the 
court,  but  in  ordinary  cases  at  the  assizes,  held  in  the  county  where  the  cause 
of  action  arises,  and  the  witnesses  and  jurors  live :  a  provision  most  excellently 
calculated  for  the  saving  of  expense  to  the  parties.  For  though  the  preparation 
of  the  causes  in  point  of  pleading  is  transacted  at  Westminster,  whereby  the 
order  and  uniformity  of  proceeding  is  preserved  throughout  the  kingdom,  and 
multiplicity  of  forms  is  prevented ;  yet  this  is  no  great  charge  or  trouble,  one 
attorney  being  able  to  transact  the  business  of  forty  clients.  But  the  trouble- 
some and  most  expensive  attendance  is  that  of  jurors  and  witnesses  at  the  trial; 
which  therefore  is  brought  home  to  them,  in  the  country,  where  most  of  them 
inhabit.  Fourthly,  the  persons  before  *whom  they  are  to  appear,  and  be-  r^qctf 
fore  whom  the  trial  is  to  be  held,  are  the  judges  of  the  superior  court,  *■ 
if  it  be  a  trial  at  bar ;  or  the  judges  of  assize,  delegated  from  the  courts  at 
Westminster  by  the  king,  if  the  trial  be  held  in  the  country  :  persons  whose 
learning  and  dignity  secure  their  jurisdiction  from  contempt,  and  the  novelty 
and  very  parade  of  whose  appearance  have  no  small  influence  upon  the  mul- 
titude. The  very  point  of  their  being  strangers  in  the  county  is  of  infinite 
service,  in  preventing  those  factions  and  parties,  which  would  intrude  in  every 
cause  of  moment,  were  it  tried  only  before  persons  resident  on  the  spot,  as  jus- 
tices of  the  peace,  and  the  like.  And,  the  better  to  remove  all  suspicion  of 
partiality,  it  was  wisely  provided  by  the  statutes  4  Edw.  III.  c.  2,  8  Ric.  II.  c.  2, 
and  82  Hen.  VIII.  c.  24,  that  no  judge  of  assize  should  hold  pleas  in  any  county 
wherein  he  was  born  or  inhabits.  And,  as  this  constitution  prevents  party  and 
faction  from  intermingling  in  the  trial  of  right,  so  it  keeps  both  the  rule  and  the 
administration  of  the  laws  uniform.  These  justices,  though  thus  varied  and 
8hirt^d  at  every  assizes,  are  all  sworn  to  the  same  laws,  nave  had  the  same 

(■•)  Forteic.  de  Laud.  LL.  c.  25.    Co.  Litt.  158.  (•)  Hist.  C.  L.  c.  12. 

ropt  issued  to  him  for  that  purpose  by  the  judges  of  assize,  a  panel  o(  the  jurors  so  sum 
moned  being  made  and  kept  in  the  sheriff's  office  for  in3pection  seven  days  before  th« 
commission-day,  and  a  copy  of  it  annexed  to  the  record.    Com.  Law  Proc.  Act,  1852,  B. 
lOj-loy.— Stiwtart. 
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But  we  will  now  suppose  all  previous  steps  to  be  regularly  settled,  and  the 
cause  to  be  called  on  in  court.  The  record  is  then  handed  to  the  judge,  to 
peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to  maintain 
and  prove,  while  the  jury  is  called  and  sworn.  To  this  end  the  sheriff  returns 
his  compulsive  process,  the  writ  of  habeas  corpora y  or  distringas^  with  the  panel 
of  jurors  annexed,  to  the  judge's  officer  in  court.  The  jurors  contained  in  the 
panel  are  either  special  or  common  jurors.  Special  juries  were  originally  intro- 
duced in  trials  at  bar  when  the  causes  were  of  too  great  nicety  for  the  discus- 
nion  of  ordinary  freeholders,  or  where  the  sheriflf  was  suspected  of  partiality, 
though  not  upon  such  apparent  cause  as  to  warrant  an  exception  to  him.  He 
iH  in  such  cases,  upon  motion  in  court  and  a  rule  granted  thereupon,  to  attend 
the  prothonotary  or  other  proper  officer  with  his  freeholders'  book :  and  the 
officer  is  to  take  *indifferently  fortv-eight  of  the  principal  freeholders  in  t^orq 
the  presence  of  the  attorneys  on  both  sides ;  who  are  each  of  them  to  *- 
Htrike  off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the  panel. 
By  the  statute  3  Geo.  IT.  c.  25,  either  party  is  entitled,  upon  motion,  to  have  a 
special  jury  struck  upon  the  trial  of  any  issue,  as  well  at  the  assizes  as  at  bar; 
he  paying  the  extraordinary  expense,  unless  the  judge  will  certify  ^in  pursuance 
of  the  statute  24  G^o.  II.  c.  18)  that  the  cause  required  such  special  jury. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the  direction  of 
the  statute  3  Geo.  II.  c.  25,  which  appoints  that  the  sheriff  or  officer  shall  not 
return  a  separate  panel  for  every  separate  cause,  as  formerly ;  but  one  and  the 
same  panel  for  every  cause  to  be  tried  at  the  same  assizes,  containing  not  less 
than  forty-eight  nor  more  than  seventy-two  jurors  :  and  that  their  names,  being 
wiitten  on  tickets,  shall  be  put  into  a  box  or  glass;  and  when  each  cause  is 
called,  twelve  of  these  persons,  whose  names  shall  be  first  drawn  out  of  the 
box,  shall  be  sworn  upon  the  jury,  unless  absent,  challenged,  or  excused ;  or 
unless  a  previous  view  of  the  messuages,  lands,  or  place  in  question  shall  have 
been  thought  necessary  by  the  court  :(o)  in  which  case  six  or  more  of  the 
jurors  returned,  to  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  other 
proper  officer  of  the  court,  shall  be  appointed  by  special  writ  of  habeas  corpora 
or  distringas  to  have  the  matters  in  question  shown  to  them  by  two  persons 
named  in  the  writ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other  jurors. 
These  acts  are  well  calculated  to  restrain  any  suspicion  of  partiality  in  the 
sheriff,  or  any  tampering  with  the  jurors  when  returned.*' 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  challenged  by 
either  party.  Challenges  are  of  two  sorts  :  challenges  to  the  array,  and  chal- 
lenges to  the  polls. 

♦Challenges  to  the  array  are  at  once  an  exception  to  the  whole  panel,  r^ofto 
in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return ;  *■ 
and  they  may  be  made  upon  account  of  partiality  or  some  default  in  the  sheriff 
or  his  under-officer  who  arrayed  the  panel.  And,  generally  speaking,  the  same 
reasons  that  before  the  awarding  the  venire  were  sufficient  to  have  directed  it  to 
the  coroners  or  elisors  will  be  also  sufficient  to  quash  the  array  when  made  by  a 
person  or  officer  of  whose  partiality  there  is  any  tolerable  ground  of  suspicion. 
Also,  though  there  be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays 

(•)  SUt.  4  Anne,  c.  16. 


at  the  next  sittings  or  assizes.  If  the  plaintiff  again  neglects  to  try  the  cause,  the  de- 
fendant may  obtain  judgment  for  his  costs  of  suit.  In  case  the  plaintiff  intends  to  try 
the  cause,  he  is  bound  to  give  the  defendant  ten  days'  notice  of  trial,  in  order  to  prevent 
8urj)rLse;  and  if  the  plaintiff  then  changes  his  mind  and  does  not  countermand  the 
notice  four  days  before  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not 
proceeding  to  trial,  by  the  same  last-mentioned  statute.  The  defendant,  however,  or 
plaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or  sickness 
of  a  material  witness,  obtain  leave,  upon  motion,  to  defer  the  trial  of  the  cau^ie  till  the 
next  assizes. — Stewart. 

^®  The  qualification  o^  both  common  and  special  jurymen  is  now  regulated  by  stat.  6 
Geo.  IV.  c.  50,  by  which  all  other  acts  are  repealed. — Stewart. 
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might  perhaps  hesitate  whether  it  has  now  a  power  to  direct  a  panel  to  be 
returned  de  medietate  linguce,  and  thereby  alter  the  method  prescribed  for 
Btrikin<^  a  special  jury  or  balloting  for  common  jurors." 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors,  and 
seem  to  answer  the  recusatio  judicis  in  the  civil  and  canon  laws;  by  the  consti- 
tutions of  which  a  judge  might  be  refused  upon  any  suspicion  of  partiality.(a:) 
By  the  laws  of  England  also,  in  the  times  of  Bracton(y)  and  Fleta,(2)  a  judge 
might  be  refused  for  good  cause ;  but  now  the  law  is  otherwise,  and  it  is  held 
that  judges  and  justices  cannot  be  challenged. (a)  For  the  law  will  not  sup- 
pose a  possibility  of  bias  or  favour  in  a  judge,  who  is  already  sworn  to  admi- 
nister impartial  justice,  and  whose  authority  greatly  depends  upon  that  pre- 
sumption and  idea.  And  should  the  fact  at  any  time  prove  flagrantly  such,  as 
the  delicacy  of  the  law  will  not  presume  beforehand,  there  is  no  doubt  but  that 
such,  misbehaviour  would  draw  down  a  heavy  censure  from  those  to  whom  the 
judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are  reduced 
to  four  heads  by  Sir  Edward  Coke  :(6)  propter  honoris  respectum ;  propter  defectum;      / 
propter  affectum;  and  propter  delictum,  /-^ 

1.  Propter  honoris  respectum;  as,  if  a  lord  of  parliament  be  impanelled  on  a 
jury,  he  may  be  challenged  by  either  party,  or  he  may  challenge  himself 

*2.  Propter  defectum;  as  if  a  juryman  be  an  alien  born,  this  is  defect  r^ooo 
of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  liberty,  and  he  L 
cannot  be  liber  et  legalis  homo.  Under  the  word  homo  also,  though  a  name 
common  to  both  sexes,  the  female  is  however  excluded,  propter  defectum  sexus; 
except  when  a  widow  feigns  herself  with  child,  in  order  to  exclude  the  next  heir, 
and  a  supposititious  birth  is  suspected  to  be  intended ;  then  upon  the  writ  de 
ventre  inspiciendo,  a  jury  of  women  is  to  be  impanelled  to  try  the  question 
whether  with  child  or  not.(c)  But  the  principal  deficiency  is  defect  of  estate 
sufficient  to  qualify  him  to  be  a  juror.  This  depends  upon  a  variety  of  statutes. 
And,  first,  by  the  statute  of  Westra.  2,  13  Edw.  I.  c.  38,  none  shall  pass  on  juries 
in  assizes  within  the  county,  but  such  as  may  dispend  20«.  by  the  year  at  the 
least;  which  is  increased  to  40«.  by  the  statutes  21  Edw.  I.  st.  1,  and  2  Hen.  V. 
St.  2,  c.  3.  This  was  doubled  by  the  statute  27  Eliz.  c.  6,  which  requires  in  every 
such  case  the  jurors  to  have  estate  of  freehold  to  the  yearly  value  of  4/.  at  the 
least.  But,  the  value  of  money  at  that  time  decreasing  very  considerably,  this 
qualification  was  raised  by  the  statute  16  &  17  Car.  II.  c.  3  to  20/.  per  annum, 
which  being  only  a  temporary  act,  for  three  years,  was  suffered  to  expire  with- 
out renewal,  to  the  great  debasement  of  juries.  However,  by  the  statute  4  &  6 
W.  &  M.  c.  24,  it  was  again  raised  to  10/.  per  annum  in  England  and  6/.  in  Wales, 
of  freehold  lands  or  copyhold ;  which  is  the  first  time  that  copyholders  (as  such) 
were  admitted  to  serve  upon  juries  in  any  of  the  king's  courts,  though  they  had 
before  been  admitted  to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Ric. 
III.  c.  4,  and  9  Hen.  VII.  c.  13.  And,  lastly,  by  statute  3  Geo.  II.  c.  25,  any 
leaseholder  for  the  term  of  five  hundred  years  absolute,  or  for  any  term  deter- 
minable upon  life  or  lives,  of  the  clear  yearly  value  of  20/.  per  annum  over  and  , 
above  the  rent  reserved,  is  qualified  to  serve  upon  juries."  When  the  jury  is 
de  medietate  linguce,  that  is,  one  moiety  of  the  English  tongue  or  nation,  and  the 

(«)  Cod.  .1, 1.  16.    Dtcrctal.  I.  2,  t.  2S,  c.  3d.  (•)  Co.  Litt.  294. 

(9)  L.  5.  c.  15.  (*)  1  Iiwt.  166. 

(•)  L.  6,  c  37.  (•)  Cro.  Eli».  666;. 

"  From  the  enactments  of  the  statute  6  Geo.  IV.  c.  50,  and  especially  section  47 
thercH^f,  it  would  seein  that  a  jury  dc  medietate  lingiue  is  now  allowed  only  upon  trials  for 
felony  or  misdemeanour. — Kerr. 

"  A  juror  must  he  twenty-one  years ;  and,  if  above  sixty,  he  is  exempted,  though  not 
disqualified,  from  serving.  He  must  also  possess  freehold  or  copyhold  property  of  the 
clear  yearly  value  of  ten  pounds,  or  have  leuisehold  property,  held  by  lease  for  twenty-one 
years  or  longer,  of  the  annual  value  of  twenty  pounds,  or  occupy  a  house  containing  not 
less  than  fifteen  windows.  In  London,  the  occupation  of  a  house,  shop,  or  place  of 
business  within  the  city,  or  the  possession  of  real  or  personal  property  of  the  value  of 
100/.,  coostituteji  a  qualification.    G  &  7  Geo.  IV.  c.  50. — Kkrr. 

219 


3(iJ 


rUIVATi:    WKti.NtiS 


[Ri^.k  111 


..,  ...  1      I'Mi-  r  ••?   :»ii\    f-r.!.*!!  •■im-.  ii-«  waul  .»!"  l:iii<S  -li:»I!  ?■••  *«  :i':-.»    •■!'  .  !  ....  •  /f 
.»•»■•  I  .  ■  .  .  . 

*  '■•    Mil     .ij.'ii.    Ir.    .1^    Ih-    :••    111!  .ip.ir  ••     l<i    I.    i-l    aii\  .    iU.m    u<>i..-i    :    '^.  -» 

il.!.  .1'    ':..    I  •    .     .     .      • 

.•     .1  ..T     r  -  r  .  .  ■.    I  .   •  I..I...  •  /•  ■!  y'  ^  '.  "   II*     'j'-i.  I  -r  -;-[..  I'.n  •■!  t    .i-  '-r  |   ir'   .. .  •  . 
'I'lii^  r...t  -.    I  I    '    ■  i.t  r  .1  ;  '    '      ,   ■    •  I..I.M  iii;i  .  ••!  '     'A      *    ■     •  A  ;  -••     ;   :/  •  I  ..  .    •  .  - 

l«    «:!•  ii    >i  ill  r  •    I  :n    I  .iii-i    ;i»-i_'r.t  "i  I  .41  I'll  *  «  i'  Il    ■'    f       .    i    '  ■     •   •  \  i-l    li!    f:..i: .  * 
i»iio|i!>      r.    i  .'li'  V  •■!    i!i.iii>  «    "I    I.i\'  ur      ;i*.    Ili.it  :i     lir-i    i-  •■!    kill    !■»  i    M.t  r  j  i"-, 
\\  iili.ii  If-    ii.i.'  'i  ■;•  ^'ii'i  .  •      I  it. 1 1   In    ha*  i'l  •  Il  ;irl::  T  .iS-r  I'll  •  iT  !■•  r  -pIi   .   ' .   •'   ;  • 
li.i*>  .111  iiii>  I  •  - :   :ii  :  lit  «  .iii*<   ,   tit. it  t  tii  r «   i«>  aii  .i*  ?  ■••ii  •!•  {••-rfliri  j  (■•  !  v%  •  fii  K  '     ar   *. 
I  hi'  |-  II  r  \  .    I  [i.i-   ill-  ii.i-  i.it««  Il  ill-  >iM\    It  il.-  \  <  I  I.'  T  ,   Tii.iT    111-  li.i«  t'rn.i  r .  .   '  ■  •  *. 
:i    I'l;  ••!    I'l    M.>    o^iiiii-  •  .ii:-!-  .   t  li.i!    in-    i^    i  Li-    ii.tr!  \   ^    tua-ti  r,  «•  r\  art t.  i  •••■••  .     r 
uli^i  .IT  -l.  ■  i    a!  T"?  ii«  \  ,  "r  "I    T  I.'    -ai:!!-  «'M  :«t  \  i-r  t  "I  {M'T.it  .'-Il  \\  mIi  l.:rii  .    .i  .   ' :..  •* 
iir«-  p!  .1.'    j'.ii  «  .111-'  -  '•!  •  il. I  i.t  !!_:•.  w  III!  Il,  ii   ii-ii>-.  •  .iiiTM-t  I  •  'ix  •  rni.«  •!   i-  r  ^  ;"'  r« 
iiiii'-i    I-l    ■   I./.'    »  I    -y  '     •.»,!.         '•         <  ii.iln  ii:ji  -^   '     ''  ■   /  ■(     • "  an-  w  1.1  ri-  !  ?.i-  |  -fc*'^ 
liatti    '    '  ji?  Mil  i|'.il    .  I,.i...  I,.'.      I'. t  ••(-!•  •!<•  fiiiv    ••■■iiM-    |r«'l  at  i«'  •  :r»  illi.^'al  •  •  •    •: 
nil**)'!' :«-ii,  a-*  ai  <^iia:iif  aiM  •-  :Ui<l    tli<    l.k*   .    f       t  f.i    \  .i!    i.r  \    ••!    w  (.:•  !i    im.*!    U    !• '*. 
til  lli»-  'Il  ■  •  iiiiMi.il  M'li  "!    '       r  •.  \*  Im'-i    I'tht  •■  If    :•«    !••  -li  «  i-ii    w  !.•  tl.i  r  1 1  •    '  .r*  r    *•• 
t:i\"i.r.il-.i    '-r  ijiif.iv  •••iral'i*-        I  lit     !r!«ti-.   iii   •  .i-i-   Tl.i-Iir-t    iii.iri   ia..i>l    ♦-■  •  f  j! 
li'iii;*-'!.  arf    \\\**   iiiii.(t«  n-iit    iit«>>ii«   i.aiiM-'l    \\    tl.^-  ■  ••iii !  .   an-i  i1   (l.i\   ?r%   •:• 
man  aii*l  tiii-1  luiu  iii'li!tir>  i. '.)•■-  -•l-.i  11  )>i'  ••»  "i  ii  .   aid  lln  ri  In-  .iii<i  i  !.•  '  m  ■   !r     r« 
hh:ill  tr\   tin-  ii«-\(  ;   iiii>i  \\\.>  u  aii<<Mi«T  i«   l"iiiil    in  1  ftiTi  >•(  afi'i   •M'-rii.  !:  •-   !« 
triiir«»    -hail   Im-   •mpi  r-i -ti  i.  ati  i    tin-  i  «••  Iir»i    -w-iii'-n   thr  jiir_\  -huli   iry    !J.«- 

\    «   hailiU'ji'*  / '^ -/ '•  "    '•       '  . '/    art- I'-r  ••••lui' «  liiJi'- •'T  tii'-'l- fMt  .i!i"ur  I J  .1*  affi  •  •• 
till*   )iir«'r«   iii''lit   an  1    ri  iii«  r^    h.m    iiilarii'iii-        \  «  f-r  .i  «  ••ii\  .•  f  :"n  •■!    lr<.i*   * 
li'liihi  .  !••  rpiiv  .  "r  •  ■•II'  j'lra-  \  .  **i  it   t-ir  — -iin   .!.!.i::i  ■u-  •■[?■  in  •    hi-  ha?h  r*  ■  •    \i'. 
■  •I.- 1  1       Mi'ijiii*  ii»  «■:   ri.i-  ii.n'ir\ .  Tiiiiihrtl.  "T  tin    i  ki  .  iir  !••  !••   hr.iir!*'!.  •»  r.  i-i 

*  i-r  -t  i^iu.it  :/i'l  .  --r  :l  in-  '■■  "iii  i.i^i  •  •!  ••?'  •  \«  •■i.iii.uini  aN  •!.  "r  J  a!  t.  r . .  ■. 
ntta-Titi -i  I'l  Ial*i-  lif'l't  i-rn:>f  -..  •.•  t..|  „••  i  \  .  it  1.i-'i\.iI  hi-  ha'li  |  '•■*••: 
r  ■•■n-.mt  W  hi  n  •  halii{'.--ri  .n  tl.i-  !l  ..il  h\  h.iir.i-.  ;i;..|  thi  n  h_\  !-ath  !«»*l  h:«  •-■-  -1. 
/i.;-  ■!.        A   lur'-r  iiia\    h  m-t  it    hi-  i  xaiMii*  ■!    •■h  i-.ith  ••[    »      '     .'  '• .  i  ■  ♦•  '  •••  »i     •      •*. 


Li  •        r 


v»  :?h  ri-j.ii'l  t'l  ■•IH  h  I  a'j-i  *  "t  •  h.i.ii  ii^^i-  a^  ;iii   ii-  t  !••  lii-*  ■!  ^h'-i.i-'ir  ■  r   1  -■  ri  •: 
hiir  ii>>T   u  ,1  h  I'l  j.inl   (••  aii\   i  riHn  .  "r  aii\   tiiiir^  \%  hn  h    (•  i.iN   (n  h>  •:i»jr. 

m  m 

ili-a-l .  aiitaL.''"     '• 

I'll -ell  -  Ifii-i'  I  hai;i-n^i  o.  uhnii  ar«*  i'M  ■  j-*  .-.•i-.  ai^'ain*?  !!••■  fiTln  *•  • -!  if*** 
mill  \\  ImTi  i\  tin  \  nia\  hi-  f  I  -1 /•  /  iT'ifii  ""I  i\  ..  L'.  *  h' ri-  all-  a'.*"  i-'ht  r  I  a-.««  •  •. 
In*  ii..i<i*-  w<-  I't  h\  II.I-  iiir>r«  liiini«ii\i-  wi.iii  art-  iM:iM«  r  i>l  i-\*i:|*.  'ti 
H  hi  1 1  h\  t  hi  .r  ■•1  r\  !■  •■  i-*  •  .  '.  ai.'i  i.i't  '  I  .  ■  '  A"  h\  •.taiiiii-  \Vi  *!ii.  j  1 
K'lw  I  '  •>.  "■.'  k  aii-i  ■!•  •  I  •  I  .f  j-i  I  -•II".  |-t  r--'i.*  11"!  I  ••niiiii'raiit  in  ihi  •  ■  ::  ri  . 
iiipI  •:■  !i  ah..\,'  •.•■\i?.?".  \'.i:-  ••.  ; .  aii-l  h\  ri.i-  -:.i!u;i  7\*  W  III  •  ..j  ;• 
laiil-  I1-.  !•  r  twi  t.r\  ••in         I  ..  <    •  \-  :;.pli->ii    .<•  .i!-<'   i  \.ti  i.>li«l.  h\   .|ivi-r»  •:a'.'«ti« 


»   •     .•      .  il  ■    \ 
•  I    • 


t 


1   ■ 


!      -.   I        • 
■•  I 

t 
'         I 


*•  :       ,.■■•■• - 

I.Iri-      ^*  ■-.•-..     ■       »-■.-■       ' 
Ml  .■■•.'  I     •  ' .    I  •     •      ■ 

...  I.        ;  I  •  I-     1 


.-1  :  . 

Il     * 

1      1    •  •  . 

|.          1    ■ 

1    -      '       ■ 

!■ 

1 

1        ■            ■ 
%ih- 

i.|     T        ■ 
1-   . .  •       • 
•r«    1.     •« 

I 


i::  I          .'.I      I  I-  :   •  ..■\     !■>    !.'     ■    |-   ..•    xl    \     V  '^i 

r.  •  _■        !   I       '    ;  i  \.    \    \    \''     .11   i    n  !.  ki     AM    * 

•  '     •         . ■  ■  1  ■  f  ■  ".•■  J  ■  . [•    .  .If.  > •■  !.»k.  T    ■.:  • 

•  '     ■    .        I-l          *    :    ,•  I       -».!••,:■.•    Il     !    •    /?•■'. T.   I     *     "  • 

-    ■    ■  •     ■  .    '    ■  -  •      • '  .     .rr  k%  .  r  T. .  :?  ^  T.      • 


.  -      !•      I 

■ 

■      I 


t  •     i 


-■      I 


■  • 


I      ■      V    - 

*       '  ■    ! 

t  ■ 

-    1     '   .'  ■ 
i\     .      it'. 


I 

■   I    .■    ■    . 
I    .      I    ■   I  '     I 

■         "■  A  •     ■      • 

■        ■       '  .    1     . 


•B    •     , 


<  ill ;  i  I  . 


•  *      ■ 


:  •    •   '..•■   .1    ■  fi 


I .   ■    :   .■  :    !■  r:.  I"      ; 

■   .  i"    t    ■    w :.    •■     •;  -      A.         "^ 
t     .   .  •   f ;  .    \l  .--.  r  -f    '. ;..    •  •    • 
• ...  \t.  i   a  ■    A  #  •  .4. 

.i|  .■•-!!   ■  **k       ."^  ■•  -r 
.  ■ .  I     !    ■   *     •     I  .• .  »•  \      -  *<•».  1 1 

•  '  ■  '   -II   i  4  <   .  »..•  •■  Z'    -     •  ^ 

.  •    I    ■  «    <  i':.|.«:i    ••l.^i•...«■        i^& 


•^' 


Chap.  23.]  PRIVATE  WRONGS.  d6ft 

customs,  and  charters,  to  physicians  and  other  medical  peisons,  coansel,  attor- 
neys, officers  of  the  courts,  and  the  like ;  all  of  whom,  if  impanelled,  must  show 
their  special  exemption.  Clergymen  are  also  usually  excused,  out  of  favour 
and  respect  to  their  function :  but,  if  they  are  seised  of  lands  and  tenements, 
they  are  in  strictness  liable  to  be  impanelled  in  respect  of  their  lay-fees,  unless 
they  be  in  the  service  of  the  king  or  of  some  bishop :  "  in  obsequio  doinini  regis, 
vel  alicujus  episcopi.*'{i)^ 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unexcep- 
tionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a  tales.  A 
tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  panel,  in  order  to 
make  up  the  deficiency.  For  this  purpose,  a  writ  of  decern  tales,  acta  tales,  and 
the  like,  was  used  to  be  issued  to  the  sherifT  at  common  law,  and  must  be  still 
BO  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes. or  nisi 
prius,  by  virtue  of  the  statute  35  Hen.  VIII.  c.  6,  and  other  subsequent  r^oflR 
♦statutes,  the  judge  is  empowered  at  the  prayer  of  either  party  to  award  *■ 
a  tales  de  circumstantibus,{j)  of  persons  present  in  court,  to  be  joined  to  the  other 
jurors  to  try  the  cause;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.     This  is  usually  done,  till  the  legal  number  of  twelve  be  com- 

Sleted ;  in  which  patriarchal  and  apostolical  numoer  Sir  Edward  Coke(A)  hath 
Lscovered  abundance  of  mystery.(?) 

When  a  sufficient  number  of  persons  impanelled,  or  tales-men,  appear,  they 
are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the  parties, 
and  a  true  verdict  to  give  according  to  the  evidence ;  and  hence  they  are  de- 
nominated the  jury,  jurata,  and  jurors,  sc.  juratores. 

We  may  hbre  again  observe,  and  observing  we  cannot  but  admire,  how  scru- 
pulously delicate,  and  how  impartially  just,  the  law  of  England  approves  itself, 
m  the  constitution  and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
test  and  investigation  of  truth ;  which  appears  most  remarkably,  1.  In  the 
avoiding  of  frauds  and  secret  management,  by  electing  the  twelve  jurors  out 
of  the  whole  panel  by  lot.  2.  In  its  caution  against  aU  partiality  and  bias,  by 
quashing  the  whole  panel  or  array,  if  the  officer  returning  is  suspected  to  oe 
other  than  indifferent;  and  repelling  particular  jurors,  if  probable  cause  be 
shown  of  malice  or  favour  to  either  party.  The  prodigious  multitude  of  ex- 
ceptions or  challenges  allowed  to  jurors,  w^ho  are  the  judges  of  fact,  amounts 
nearly  to  the  same  thing  as  was  practised  in  the  Roman  republic,  before  she 
lost  her  liberty  :  that  the  select  judges  should  be  appointed  by  the  praetor  with 
the  mutual  consent  of  the  parties.  *0r,  as  Tully(m)  expresses  it :  "  nemi-  r^ooA 
nem  voluerunt  majores  nostri,  non  modo  de  exist imatione  cujusquam,  sed  ne  *• 
pecuniaria  quidem  de  re  minima,  essejudicem:  nisi  qui  inter  adversarios  convenisset," 

Indeed,  these  selecti  judices  bore  in  many  respects  a  remarkable  resemblance 
to  our  juries:  for  they  were  first  returned  by  the  pra)tor;  de  decuria  senatoria 
conscribuntur :  then  their  names  were  drawn  by  lot,  till  a  CTtain  number  was 
completed ;  in  urnam  sortito  mittuntur,  ut  de  plvribus  imYs-^iirius  numerus  confici 
posset:  then  the  parties  were  allowed  their  challenges;  p>^st  urnam permittitur 
accusatori,  ac  reo,  ut  ex  illo  numero  rejiciant  quos  putaverint  .sibi,  aut  inimicos,  aut  ex 
aliqua  re  incommodos  fore :  next  they  struck  what  we  call  a  tales;  rejectione  cele- 
hrata,  in  eorum  locum  qui  rejecti  fuerunt  subsortiebatur  prcetof  alios,  quibus  illejudi" 
cum  legitimus  numerus  compleretur ;  lastly,  the  judges,  like  our  jury,  were  sworn; 
his  perfect  is,  jurabant  in  leges  judices,  ut  obstricti  religione  judicarent.(n) 

The  jury  are  now  ready  to  hear  the  merits;  and,  to  fix  their  attention  the 
closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the  pleadings 

(*)  F.  N.  B.  IG6.    Rfg.  Brtv.  179.  fi/v!'»v;  •'  nihil  mnctiu.*^  nihil  antiquiiu  fuit;  perindr.  ac  ii 

(/)  Append.  No.  II.  £4.  i/i  ijtxft  hc<c  nummt  ».rcreta  qvmiam  etset  religioJ*    Diuai, 

(*)  1  iMt.  155.  Ki>i>t<lir.  49.    Spt'Im.  CJIoaa.  329. 

(')  Paosanias  relates  that  at  the  trial  of  Mar*,  for  murder,  (*)  Fro  Clu^ntir^  4;i. 

ID  the  court  denotninated  Areopcujiu  from  th  it  incidt-Dt,  ho  ^••)  Ancon.  in  CVc.  IVr  1,  6.    A  learned  writer  of  our  own. 

WM  acquitted  bj  a  Jurj  compo«ied  of  tinlv  p  ig in  d(Mtie!«.  Dr.  iVttingf  d.  hath  shown  in  an  elaborate  work  (pabliahed 

And  Dr.  ilickea,  who  attributes  the  introduction  <<f  this  a.d.  17iMi)  so  many  resemblances  between  the  ^icavrai  of  Ih* 


'ler  to  the  Normiins,  tells  us  that  among  the  inhibit  fnts  («nH'ks.  the  jmlicfn  $rlei:ii  of  the  Romana,  and  the  Joriet  of 
of  Norway,  from  whom  the  Normans  as  well  mm  thi*  l>tin>.>s  the  English,  thnt  he  Is  tempted  to  conclude  that  the  Utttr 
were  dtsicended,  a  great  renerution  was  p:iid  to  the  number      are  derived  from  the  foimer. 

**  They  are  now  excused,  by  6  Geo.  IV.  c.  50. — Chitty. 
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evidence  existing  than  is  produced,  the  very  n^t  prod'Hng  it  is  a  presumption 
that  it  would  have  detected  some  falsehood  that  at  present  is  concealed.  Thus, 
in  order  to  prove  a  lease  lor  years,  nothing  else  shall  be  admitted  but  the  very 
deed  of  lease  itself,  if  in  being;  but  if  that  be  positively  proved  to  be  burned 
or  destroyed,  (not  relying  on  any  loo«o  negative,  as  that  it  cannot  bo  found, 
or  the  like,)  then  an  attested  copy  may  be  produced ;  or  yarol  evidence  be 
given  of  its  contents.  So,  no  evidence  of  a  discourse  with  another  will  be 
admitted,  but  the  man  himself  must  be  produced ;  yet  in  some  cases  (as  in 
proof  of  any  general  customs,  or  matters  of  common  tradition  or  repute)  the^ 
courts  admit  of  hearsay  evidence,  or  an  account  of  what  persons  deceased 
have  declared  in  their  lifetime ;  but  such  evidence  will  not  be  received  of  any 
particular  facts.^*    So,  too,  books  of  account  or  shop-books  are  not  allowed  of 

by  the  law  as  the  primary.  But  in  general  the  want  of  better  evidence  can  nover  justify 
the  admission  of  hearsay,  interested  witnesses,  or  the  copies  of  copies,  &c.  Where  there 
are  exceptions  to  general  rules,  these  exceptions  are  as  much  recognised  by  the  law  as 
the  general  rule;  and,  where  boundaries  and  limits  are  established  by  the  law  for  every 
case  that  can  possibly  occur,  it  is  immaterial  what  we  call  the  rule  and  what  the  ex- 
ception.— Christian. 

Some  of  the  numerous  cases  which  are  found  even  in  modern  books  may  be  cited  fof 
illustration  and  in  confirmation  of  the  text  and  note. 

If  the  subscribing  witness  be  living  and  within  the  jurisdiction  of  the  court,  he  must 
be  called  to  prove  the  execution  ;  or  if  he  cannot  be  found,  and  that  fact  be  satisfactorily 
explained,  proof  of  his  handwriting  will  be  sufficient  evidence  of  the  execution.  Barnes 
w.  Trompowsky,  7  T.  R.  256.  And  the  witness  of  the  execution  is  ne<^essary ;  acknow- 
ledgment of  the  party  who  executed  the  deed  cannot  be  received.  Johnson  vs.  Mason, 
1  Esp.  89.  At  least  only  as  secondary  evidence.  Call,  Bart  vs.  Dunning,  4  East,  53.  And 
acknowledgment  to  a  subscribing  witness  by  an  obligor  of  a  bond  that  he  has  executed 
it  is  sufficient.  Powell  vs.  Blackett,  9  Esp.  87 ;  and  see  Grellier  vs.  Neale,  Peake,  146. 
But  a  mere  bystander  may  not  be  received  to  supply  the  absence  of  the  subscribing 
witness,  (McCraw  vs.  Gentry,  3  Camp.  232,)  or  only  as  secondary  evidence.  See  the  next 
case.  If  the  apparent  attesting  witness  deny  that  he  saw  the  execution,  secondary  evi- 
dence is  admis.'iible ;  that  is  to  say,  the  handwriting  of  the  obligor,  &c.  may  be  proved. 
Ley  vs.  Ballard,  3  Esp.  173,  n.  And,  as  a  general  rule,  it  seems  that  wherever  a  sub- 
scribing witness  appears  to  an  instrument,  note,  &c.,  he  must  be  called,  or  his  absence 
explained.    See  Uiggs  vs.  Dixon,  2  Stark.  180.    Breton  vs.  Cope,  Peake,  31. — Chitty. 

"  It  is  a  general  rule  that  the  mere  recital  of  a  fact — that  is,  the  mere  oral  assertion  or 
written  entry  by  an  individual  that  a  particular  fact  is  true — cannot  be  received  in  evi- 
dence. But  the  objection  does  not  apply  to  any  public  documents  made  under  lawful 
authority,  such  as  gazettes,  proclamations,  public  surveys,  records,  and  other  memorials 
of  a  similar  description,  ancf  whenever  the  declaration  or  entry  is  in  itself  a  fact  and  is 
part  of  the  res  gesta.  Stark,  on  Evid.  p.  1,  46,  47.  But  it  is  to  be  carefully  observed  that 
neither  the  declarations  nor  any  other  acts  of  those  who  are  mere  strangers,  or,  as  it  is 
usually  termed,  any  res  inter  alios  acta,  is  admissible  in  evidence  against  any  one,  as  afford- 
ing a  presumption  against  him  in  the  way  of  admission,  or  otherwise,    lb.  51. — Chittt. 

in  cases  of  customs  and  pre.scriptive  rights,  hearsay  or  traditional  evidence  is  doI 
admitted  until  some  instances  of  the  custom  or  exercise  of  the  right  claimed  are  first 
proved.  The  declarations  of  parents  respecting  their  marriage,  and  the  legitimacy  of 
their  children,  are  admitted  after  their  decease  as  evidence.  And  hearsay  is  also  re- 
ceived respecting  pedigrees  and  the  death  of  relations  abroad.  Bull.  N.  P.  294.  2  Esp. 
784.  What  has  been  said  in  conversation  in  the  hearing  of  any  party,  if  not  contradicted 
by  him,  may  he  given  in  evidence :  for,  not  being  denied,  it  amounts  to  a  species  of  con- 
fession. But  it  can  only  be  received  where  it  must  be  presumed  to  have  been  heard  by 
the  party ;  and  therefore  in  one  case  the  court  stopped  the  witness  from  repeating  a  con- 
versation which  had  passed  in  a  room  where  the  prisoner  was,  but  at  the  time  while  she 
had  fainted  away.  It  luvs  been  the  practice  of  the  quarter-sessions  to  admit  the  declara- 
tions of  paupers  respecting  their  settlements,  to  be  received  as  evidence  after  their  death, 
or,  if  living,  where  they  could  not  be  produced.  See  3  T.  R.  707,  where  the  judges  of  th^ 
King's  Bench  were  divifled  upon  the  legality  of  this  practice,  and  where  the  subject  of 
hearsay  evidence  is  much  discussed.  For  many  years,  whilst  lord  Mansfield  presided  in 
the  court  of  King's  Bench,  the  court  were  unanimously  of  opinion  that  the  tleclarations 
of  a  pauper  respecting  his  settlement  might  after  his  death  be  proved  and  given  in  evi- 
dence. When  lord  Kenyon  and  another  judge  were  introduced,  the  court  were  divided, 
and  the  former  practice  prevailed ;  but  when  the  court  were  entirely  changed,  they 
determined  that  this  hearsay  evidence  was  not  founded  on  any  principles  of  law,  and 
that  the  evidence  at  the  quarter-sessions  in  the  cases  of  settlement  ought  to  be  the 
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and  merchant  in  the  usual  intercourse  of  trade.  For  accounts  of  so  recent  a 
date,  it  erroneous,  may  more  easily  be  unravelled  and  adjusted.* 

With  re«^ttrd  to  parol  evidence,  or  witnesses;  it  must  first  be  remembered,  that 
there  is  a  process  to  bring  them  in  by  writ  of  subposna  ad  testificandum :  which 
commands  them,  laying  aside  all  pretences  and  excuses,  to  appear  at  the  trial  on 
pain  of  100/.  to  be  forfeited  to  the  king;  to  which  the  statute  5  Eliz.  c.  9  has 
added  a  penalty  of  20/.  to  the  party  aggrieved,  and  damages  equivalent  to  the 
loss  sustained  by  want  of  his  evidence.  But  no  witness,  unless  his  reasonable 
e.xpenses  be  tendered  him,  is  bound  to  appear  at  all ;  nor,  if  he  appears,  is  he 
bound  to  give  evidence  till  such  charges  are  actually  paid  him;  except  he  resides 
within  the  bills  of  mortality,  and  is  summoned  to  give  evidence  within  the  same. 
This  compulsory  process,  to  bring  in  unwilling  witnesses,  and  the  additional  ter- 
rors of  an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  tho- 
rough investigation  of  truth :"  and,  upon  the  same  principle,  in  the  Athenian 
courts,  the  witnesses  who  were  summoned  to  attend  the  trial  had  the  choice  of 
three  things :  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny  or 
abjure  it,  or  else  to  pay  a  fine  of  a  thousand  drachmas.(r) 

All  witnesses,  of  whatever  I'eligion  or  country,  that  have  the  use  of  their  rea- 
son," are  to  be  received  and  examined,  except  such  as  are  infamous,  or  such  as 
are  interested  in  the  event  of  the  cause.    All  others  are  competent  witnesses;  though 

(»)  Pott.  Antiq.  b.  i.  c.  21. 

*  The  entries  in  the  book  of  a  person  deceased,  not  connected  with  the  parties,  are  of 
no  more  avail  than  hearsay.  But  the  books  of  an  incumbent  respecting  the  tithes  of  the 
parish  are  evidence  for  his  successor.    5  T.  R.  123.    2  Ves.  43. — Christian. 

**  A  copy  of  the  writ,  or  the  substance  thereof,  (5  Mod.  355.  Cro.  Car.  540,)  should  be 
served  personally  on  each  witness  and  the  original  shown  to  him.  The  usual  mode  of 
proceeding  against  witnesses  for  disobedience  of  the  writ  of  subpoena  is  by  the  summarj 
process  of  an  attachment  for  a  contempt,  (2  Stra.  1054.  Cowp.  386.  Doug.  501 ;)  but  the 
court  will  not  grant  an  attachment  against  a  witness  unless  all  the  necessary  expenses 
of  the  journey  to  and  from  and  the  witness's  stay  at  the  place  of  trial  be  tendered  at  the 
time  of  serving  the  subpoena.  1  H.  Bl.  49.  1  Meriv.  191.  13  East,  15.  Still,  the  court 
will  not  enter  into  nice  calculations  of  expense,  but  consider  whether  the  non-attendance 
originated  in  obstinacy  or  not.  2  Stra.  1150.  The  same  rule  prevails  in  the  case  of  wit- 
nesses bona  fide  brought  from  abroad.  1  Marsh.  563.  4  Taunt.  699.  6  ib.  88.  A  witness 
is  not  in  general  entitled  to  remuneration  for  loss  of  time,  (1  B.  k  B.  515.  5  M.  &  S.  156,) 
though  in  some  instances  it  is  allowed  to  attorneys  and  medical  practitioners.  Ib.  159. 
The  expenses  of  making  scientific  experiments  with  a  view  to  evidence  are  not  allow- 
able.    3  B.  &  B.  72.--Chitty. 

°  A  Mohammedan  may  be  sworn  upon  the  Alcoran,  and  a  Gentoo  according  to  thu 
custom  of  India ;  and  their  evidence  may  be  received  even  in  a  criminal  case.  Leach's 
Canes,  52.  1  Atk.  21.  But  an  atheist,  or  a  person  who  has  no  belief  or  notion  of  a  God 
or  a  future  state  of  rewards  and  punishments,  ought  not  in  any  instance  to  be  admitted 
as  a  witness.  1  Atk.  45.  B.  N.  P.  202.  See  Peake,  Rep.  11,  where  BuUer,  J.,  held  that 
the  proper  question  to  be  asked  of  a  witness  is,  whether  he  believes  in  God,  the  obli- 
gation of  an  oath,  and  in  a  future  state  of  rewards  and  punishments. — Chitty. 

I  have  known  a  witness  rejected  and  hissed  out  of  court  who  declared  that  he  doubted 
of  the  existence  of  a  God  and  a  future  state.  But  I  have  since  heard  a  learned  judge 
declare  at  nisi  prius  that  the  judges  had  resolved  not  to  permit  adult  witnesses  to  be 
interrogated  respecting  their  belief  of  a  Deity  and  a  future  state.  It  is  probably  more 
conducive  to  the  course  of  justice  that  this  should  be  presumed  till  tne  contrary  is 
proved ;  and  the  most  religious  witness  may  be  scandalized  by  the  imputation  which  the 
very  question  conveys. 

Quakers,  who  refuse  to  take  an  oath  under  any  form,  by  the  7  &  8  W.  III.  c.  34  are  per- 
mitt€Kl  in  judicial  proceedings  to  make  a  solemn  affirmation:  and  if  such  affirmation, 
like  an  oath,  is  proved  to  be  uilse,  they  are  subject  to  the  penalties  of  perjury.  But  this 
does  not  extend  to  criminal  cases.    8  Geo.  I.  c.  6.    22  Geo.  II.  c.  30  and  c.  46. 

Their  affirmations  are  received  in  penal  actions,  as  for  bribery.  See  Atcheson  v*.  Eve- 
ritt,  Cowp.  382,  where  this  subject  is  largely  discussed. 

Ix>rd  Mansfield  lays  down  generally  that  an  affirmation  is  not  refused  where  the  action, 
though  in  form  of  a  criminal  action,  in  substance  is  a  mere  action  between  party  and 
narty.  Lord  Mansfield  there  laments  that  such  an  exception  had  been  made  by  the 
legislature. — Christian. 
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secrets  of  the  cause  by  the  party  himself,  shall  be  compelled,  or  perhaps  allowed, 
to  give  evidence  of  such  conversation  or  matters  of  privacy,  as  came  to  his 
knowledge  by  virtue  of  such  trust  and  confidence  :(«?)*  but  he  may  be  examined 
as  to  mere  matters  of  fact,  as  the  execution  of  a  deed  or  the  like,  which  might 
have  come  to  his  knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any  single  facts, 
though  undoubtedly  the  concurrence  of  two  or  more  corroboi-ates  the  proof. 
Yet  oiir  law  considers  that  there  are  many  transactions  to  which  only  one  person 
is  privy ;  and  therefore  does  not  always  demand  the  testimony  of  two,  as  the 
civil  law  universally  requires.  "  Unius  responsio  testis  omnino  non  audiatur.'\(x) 
To  extricate  itself  out  of  which  absurdity,  the  modern  practice  of  the  civil-law 
courts  has  plunged  itself  into  another.  For,  as  they  do  not  allow  a  less  number 
than  two  witnesses  to  be  plena  probatio,  they  call  the  testimony  of  one,  though 
never  so  clear  and  positive,  semi-plena  probatio  only,  on  which  no  sentence  can 
be  founded.    To  make  up  therefore  the  necessary  complement  of  witnesses,  when 

(•)  Law  of  Nbl  PriM,  2«7.  (•)  Cod.  4,  20,  9. 

a  married  woman,  shall  not  be  sufficient  to  bastardize  her  child.  B.  R.  H.  79.  1  Wils. 
340. — Chitty. 

The  first  inroad  on  the  systematic  exclusion  of  evidence,  which  was  the  result  of  the 
former  state  of  the  law,  was  made  by  the  statute  3  &  4  W.  IV.  c.  42,  s.  96,  which  enacted 
that  **  in  order  to  render  the  rejection  of  witnesses  on  the  ground  of  interest  less  frequent, 
if  any  witness  should  be  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or 
judgment  in  the  action  would  be  admissible  m  evidence  for  or  against  him,  he  should 
nevertheless  be  examined;  but  in  that  case  the  verdict  or  judgment  should  not  be* 
admissible  for  or  against  him  or  any  one  claiming  under  him."  A  much  greater  im- 
provement was,  however,  effected  by  the  statute  6  &  7  Vict.  c.  85,  which  removed  incom- 
petency by  reason  of  incapacity  from  crime  or  on  the  ground  of  interest  in  all  persons, 
except  the  parties  to  the  suit,  or  the  persons  whose  rights  were  involved  therein,  such  as  the 
real  plaintiff  in  the  fictitious  action  of  ejectment,  or  any  person  in  whose  immediate  and 
individual  behalf  any  action  was  brought  or  defended,  or  the  husband  or  wife  of  such 
persons.  The  advantages  found  to  flow  from  this  alteration  in  the  law  led  to  the  statute 
14  &  15  Vict.  c.  99,  by  the  fii*st  section  of  which  the  proviso  in  the  statute  C  &  7  Vict.  c. 
85  (which  excluded  all  pei-sons  directly  interested  in  the  suit)  was  repealed.  By  the 
second  section,  the  pwirties  and  the  persons  in  whose  behalf  any  action,  suit,  or  other 
proceeding  is  brought  or  defended  are  made  (except  as  therein  excepted)  competent  and 
compellable  to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the  suit  in  any 
court  of  justice.  The  third  section  of  the  statute  provides  that  it  shall  not  render  any 
person  charged  with  an  offence  competent  or  compellable  to  give  evidence  against  him- 
self, nor  shall  it  render  any  person  compellable  to  answer  any  question  tending  to  crimi- 
nate himself,  nor  shall  it  in  any  criminal  proceeding  render  any  husband  competent  or 
comi)ellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  competent  or  compel- 
lable to  give  evidence  for  or  against  her  husband.  The  fourth  section  of  the  statute 
further  provides  that  it  shall  not  apply  to  any  proceeding  instituted  in  consequence  of 
adultery,  or  to  any  action  for  breach  of  promise  of  marriage.  It  was  decided  soon  after 
it  had  become  law  that  the  second  section  of  the  statute  did  not  render  a  wife  admissible 
as  a  witness  for  or  against  her  husband;  and  accordingly  the  statute  16  &  17  Vict.  c.  83 
was  passed,  enacting  that  the  husbands  and  wives  of  the  parties  to  any  suit,  or  of  the 
persons  on  whose  behalf  any  such  proceeding  is  brought  or  defended,  shall  thereafter  be 
competent  and  compellable  to  give  evidence  on  behalf  of  either  party  or  any  of  the 
parties.  Neither  husband  nor  wife  is  compellable,  however,  to  disclose  any  communi- 
cation made  or  receiveil  during  marriage;  and  neither  party  is  a  competent  witness  in  a 
criminal  proceeding,  or  in  any  proceeding  instituted  in  consequence  of  adultery. — Kerr. 

^  But  the  principles  and  policy  of  this  rule  restrain  it  to  that  confi<lence  only  which 
is  placed  in  a  counsel  or  solicitor,  and  which  must  necessarily  be  inviolable  whore  the 
use  of  advocates  and  legal  assistants  is  admitted.  But  the  purposes  of  public  justice 
supersonic  the  delicacy  of  every  other  species  of  confidential  communication.  In  the  ■ 
trial  of  the  duchess  of  Kingston,  it  was  determined  that  a  friend  might  bo  bound  to 
disclose,  if  necessary  in  a  court  of  justice,  secrets  of  the  most  sacred  nature  which  one 
sex  could  repyose  in  the  other;  and  that  a  surgeon  was  bound  to  communicate  any 
information  whatever  which  he  was  possessed  of  in  consequence  of  his  prolV'ssional 
attendance.  1 1  St.  Tr.  243,  246.  And  those  secrets  only  communicated  to  a  counsel  or 
attorney  are  inviolable  in  a  court  of  justice  which  have  been  intrusted  to  them  whilst 
acting  in  their  respective  characters  to  the  party  as  their  client.  4  T.  R.  431,  753. — 
Christian. 
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circumstances  as  xisually  attend  the  fact,  hath  also  its  due  weight:  as  if,  in  a  snit 
fov  rent  due  in  1754,  the  tenant  proves  the  payment  of  the  rent  due  in  1755; 
tliis  will  prevail  to  exonerate  the  tenant,(^)  unless  it  be  clearly  shown  that  the 
rent  of  1754  was  retained  for  some  special  reason,  or  that  there  was  some  fraud 
or  mistake;  for  otherwise  it  will  be  presumed  to  have  been  paid  before  that  in 
1755,  as  it  is  most  usual  to  receive  first  the  rents  of  longest  standing.  Jjight,  or 
rash,  presumptions  have  no  weight  or  validity  at  all.'* 

♦The  oath  administered  to  the  witness  is  not  only  that  what  he  de-  r*q7rt 
Qoses  shall  be  true,  but  that  he  shall  also  depose  the  whole  truth ;  so  ^ 
chat  he  is  not  to  conceal  any  part  of  what  he  knows,  whether  interrogated 
particularly  to  that  point  or  not.  And  all  this  evidence  is  to  be  given  in  open 
court.,  in  the  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all  oy- 
staiidors,  and  before  the  judge  and  jury ;  each  party  having  liberty  to  except  to 
iUi  competency,  which  exceptions  are  publicly  stated,  and  by  the  judge  are 
openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the  country ;  which 
must  curb  any  secret  bias  or  partiality  that  might  arise  in  his  own  breast. 
And  if,  either  in  his  directions  or  decisions,  he  mistakes  the  law  by  ignorance, 
inadvertence,  or  design,  the  counsel  on  either  side  may  require  him  publicly 
to  seal  a  bill  of  exceptions^  stating  the  point  in  which  he  is  supposed  to  err ;  and 
this  he  is  obliged  to  seal,  by  statute  Westm.  2,  13  Edw.  I.  c.  31,  or,  if  he  refuse 
80  to  do,  the  party  mav  have  a  compulsory  writ  against  him,(c)  commanding 
him  to  seal  it,  if  the  met  alleged  be  truly  stated :  and  if  he  returns  that  the 
feet  is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him 
for  making  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an  appeal, 
examinable,  not  in  the  court  out  of  which  tne  record  issues  for  the  trial  at  nisi 
prixiSy  but  in  the  next  immediate  superior  court,  upon  a  writ  of  error,  after 
judgment  given  in  the  court  below.  But  a  demurrer  to  evidence  shall  be 
determined  by  the  court  out  of  which  the  record  is  sent.  This  happens  where 
a  record  or  other  matter  is  produced  in  evidence,  concerning  the  legal  conse- 
quences of  which  there   arises  a  doubt  in  law ;    in  which  case  the  adverse 

(»)  Co.  LItt.  373.  (OReg.  Br.  182.    2  Inst.  487. 

remains  unimpeached ;  but  it  may  be  impeached  on  the  ground  of  fraud,  and  then  the 
consideration  becomes  the  subject  of  inquii*y.  But  in  the  case  of  bills  of  exchange,  the 
presumption  that  it  was  accepted  for  a  good  consideration  may  be  rebutted  by  evidence. 
80  where  a  fine  has  been  levied,  it  will  be  implied  that  it  has  been  levied  with  proclama- 
tions, (3  Co.  86,  b.,)  unless  rebutted,  (Bull.  N.  P.  229,)  and  some  other  like  instances;  but 
the  presumption  in  favour  of  innocence  is,  it  has  been  held,  too  strong  to  be  overcome 
by  any  artificial  intendment  of  law.  2  B.  &  A.  386.  2d.  Presumptions  of  law  and  fact, 
as  that  adverse  enjoyment,  unquestioned  for  twenty  years,  of  an  incorporeal  heredita- 
ment, presumes  a  grant ;  that  a  bond  has  been  satisfied  upon  which  no  interest  has  been 
paid,  nor  other  acknowledgment  made  of  its  existence,  for  a  like  period,  (2  Stra.  826.  2 
Ld.  Raym.  1370;)  that  there  has  been  a  conversion  in  the  case  of  trover  where  the 
defendant  refuses  to  deliver  them  up.  3d.  Natural  presumptions.  It  is  the  peculiar 
province  of  the  jury  to  deal  with  presumptions  of  this  class ;  yet,  where  the  particular 
facts  are  inseparably  connected  according  to  the  usual  course  of  nature,  the  courts  them- 
selves will  draw  the  inference ;  as  when  a  child  has  been  born  within  a  few  weeks  aftei 
access  of  the  husband,  its  bastardy  will  be  inferred  without  the  aid  of  a  jury.  8  East,  193. 
All  cases  of  circumstantial  evidence  may  be  more  or  loss  within  this  class.  And  it  is 
obvious  that  the  case  put  in  the  text  belongs  to  this  division,  upon  which  Mr.  Christian 
ha»  made  the  following  remark  : — 

**  This  can  scarcely  be  correct.  I  should  conceive  that  proof  may  be  admitted  to  repel 
all  pret^umptions  whatever;  and  even  if  a  receipt  should  be  produced  expre^y  for  the 
rent  of  the  year  1754,  still,  the  landlord  might  show  that  it  had  been  obtained  by  mistake 
or  fraud,  and  that  no  rent  ha<i  been  received  at  the  time."  In  a  case  of  a  similar  nature 
tried  before  Abbott,  C.  J.,  at  Guildhall,  a.d.  1824,  the  landlord  adduced  evidence  to  show 
the  mistake,  and  recovered. — Chittv. 

**  It  is  diflioult  to  say  what  is  a  light  and  rasl\  presumption,  if  it  is  any  presumption  at 
all.  Any  circumstance  may  be  proved  from  which  a  fair  inference  can  be  drawn,  though 
alone  it  would  be  too  slight  to  support  the  verdict  of  the  jury ;  yet  it  may  corroborate 
other  testimony,  and  a  number  of  such  presumptions  may  become  of  importance.  Poa- 
sunt  diversa  genera  ita  conjungi,  ut  q^ice  singula  non  nocerent,  ea  universa  (anquam  grando  reum  oppri 
manL    MatthsBus  de  Grim.— Christian. 
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naturally  inspire  the  witness,  he  is  ahle  hy  use  and  experience  to  keep  the 
evidence  from  wandering  from  the  point  in  issue.  In  short,  by  this  method  of 
examination,  and  this  only,  the  persons  who  are  to  decide  upon  the  evidence  have 
an  opportunity  of  observing  the  quality,  age,  education,  understanding,  be- 
haviour, and  inclinations  of  the  witness;  in  which  points  all  persons  must  appear 
alike  when  their  depositions  are  reduced  to  writing  and  read  to  the  judge  in 
the  absence  of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered  as  from  the  matter  of 
*it.  These  are  a  few  of  the  advantages  attending  this  the  English  way  r  41074 
of  giving  testimony  ore  tenus.  Which  was  also,  indeed,  familiar  among  *- 
the  antient  Romans,  as  may  be  collected  from  Quintilian,(/)  who  lays  down  very 
good  instructions  for  examining  and  cross-examining  witnesses  viva  voce.  And 
this,  or  somewhat  like  it,  was  continued  as  low  as  the  time  of  Hadrian  ;(^)  but  the 
civil  law,  as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences  by  their 
private  knowledge  of  facts,  it  was  an  antient  doctrine  that  this  had  as  much 
right  to  sway  their  judgment  as  the  written  or  parol  evidence  which  is  de- 
livered in  court.  And  therefore,  it  hath  been  often  held(A)  that  though  no 
proofs  be  produced  on  either  side,  yet  the  jury  might  bring  in  a  verdict.  For 
the  oath  of  the  jurors  to  find  according  to  their  evidence  was  construedQi)  to 
be,  to  do  it  according  to  the  best  of  their  own  knowledge.  This  seems  to  nave 
arisen  fix>m  the  antient  practice  of  taking  recognitions  of  assize  at  the  first 
introduction  of  that  remedy ;  the  sheriff  being  Dound  to  return  such  recog- 
nitors as  knew  the  truth  of  the  fact,  and  the  recognitors  when  sworn  being  to 
retire  immediately  from  the  bar,  and  bring  in  their  verdict  according  to  their 
own  personal  knowledge,  without  hearing  extrinsic  evidence  or  receiving  any 
direction  from  the  judge. (J)  And  the  same  doctrine  ^when  attaints  came  to  be 
extended  to  trials  by  jury  as  well  as  to  recognitions  or  assize)  was  also  applied 
to  the  case  of  common  jurors,  that  they  might  escape  the  heavy  penalties  of 
the  attaint  in  case  they  could  show  by  any  additional  proof  that  their  verdict 
was  agreeable  to  the  truth,  though  not  according  to  the  evidence  produced ; 
with  which  additional  proof  the  law  presumed  they  were  privately  acquainted; 
though  it  did  not  appear  in  *court.  ^ut  this  doctine  was  again  gradu-  r^oyk 
ally  exploded,  when  attaints  began  to  be  disused  and  new  trials  intro-  ^ 
dueed  in  their  stead.  For  it  is  quite  incompatible  with  the  grounds  upon  which 
such  new  trials  are  every  day  awarded,  viz.,  that  the  verdict  was  given  witJwut^ 
or  contrary  to,  evidence.  And  therefore,  together  with  new  trials,  the  practice 
seems  to  have  been  first  introduced(/r)  which  now  universally  obtains,  that  if 
a  juror  knows  any  thing  of  the  matter  in  issue  he  may  be  sworn  as  a  witness 
and  give  his  evidence  publicly  in  court. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  presence 
of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the  jury ;  omit- 
ting all  superfluous  circumstances,  observing  wherein  the  main  question  and 
principal  issue  lies,  stating  what  evidence  has  been  given  to  support  it,  with 
such  remarks  as  he  thinks  necessary  for  their  direction,  and  giving  them  his 
opinion  in  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  very  clear,  with- 
draw from  the  bar  to  consider  of  their  verdict;  and,  in  order  to  avoid  intem- 
perance and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire,  or  candle, 
unless  by  permission  of  tiie  judge,  till  they  are  all  unanimously  agreed.  A  me- 
ilioii  of  accelerating  unanimity  not  wholly  unknown  in  other  constitutions  of 
Europe,  and  in  matters  of  greater  concern.  For  by  the  golden  bull  of  the  em- 
pire,(/)  if,  after  the  congress  is  opened,  the  electors  delay  the  election  of  a  king 
of  the  Romans  for  thirty  days,  they  shall  be  fed  only  with  bread  and  water,  till 

{J )  InHitHt.  Orit.  (.  5,  c  7.  (*)  Year-book,  1-1  lien.  VIT.  29.  Plowd.  12.  Hob.  227.  1  h&w. 

#1  .Sue  his  epistle  to  Vanw,  the  logite  or  Judge  of  Cilicla:  87. 

••  r«  miffi*  Ki're  ptiU$,  quanta  fUie.<  tit  hn'ntnda.  UftHmt;  (*)  Vaugh.  14S,  149. 

V«<i.  ^  Mjwt  digniUMti.^  H  cttju*  ttstinuitioni*  tint ;  e/,  qui  (^  Rrict.  L  4,  tr.  1.  c.  19,  {  3.    Flet.  L  4,  o.  9,  {  2. 
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snflScient  to  maintain  his  issue,  to  be  voluntarily  non-suited,  or  withdraw  him- 
self: whereupon  the  crier  is  ordered  to  call  the  plaintiff:  and  if  neither  he,  nor 
anybody  for  him,  appeal's,  he  is  non-suited,  the  jurors  are  discharged,  the  action' 
is  at  an  end,  and  the  defendant  shall  recover  his  costs.  The  reason  of  this  prac- 
tice is,  that  a  non-suit  is  more  eligible  for  the  plaintiff  than  a  verdict  against 
him :  for  after  a  non-suit,  which  is  only  a  default,  he  may  commence  the  same 
suit  *again  for  the  same  cause  of  action;  but  after  a  verdict  had,  and  r^icoy- 
judgment  consequent  thereupon,  he  is  forever  barred  from  attacking  ^ 
the  defendant  upon  the  same  ground  of  complaint.  But,  in  case  the  plaintiff 
appears,  the  jury  by  their  foreman  deliver  in  their  verdict." 

A  verdict,  vere  dictum^  is  either  privy,  or  public.  A  privy  verdict  is  when  the 
judge  hath  left  or  adjourned  the  court:  and  the  jury,  being  agreed,  in  order  to 
be  delivered  from  their  confinement,  obtain  leave  to  give  their  verdict  privily 
to  the  judge  out  of  court  :(r)  which  privy  verdict  is  of  no  force  unless  after- 
wards affirmed  by  a  public  verdict  given  openly  in  court ;  wherein  the  jury  may, 
if  they  please,  vary  from  the  privy  verdict.  So  that  the  privy  verdict  is  indeed 
a  mere  nullity;  and  yet  it  is  a  dangerous  practice,  allowing  time  for  the  parties 
to  tamper  with  the  jury,  and  therefore  very  seldom  indulged."  But  the  only 
effectual  and  legal  verdict  is  the  public  verdict :  in  which  they  openly  declare  to 
have  found  the  issue  for  the  plaintiff,  or  for  the  defendant ;  and  if  for  the  plain- 
tiff, they  assess  the  damages  also  sustained  by  the  plaintiff  in  consequence  of 
the  injury  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the  jury, 
for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having  their  ver- 
dict attainted,  will  find  a  special  verdict;  which  is  grounded  on  the  statute  of 
Westm.  2,  13  Edw.  I.  c.  30,  §  2.  And  herein  they  state  the  naked  facts,  as  they 
find  them  to  be  proved,  and  pray  the  advice  of  the  court  thereon ;  concluding 
conditionally,  that  if  upon  the  whole  matter  the  court  should  be  of  opinion  that 
the  plaintiff  had  cause  of  action,  they  then  find  for  the  plaintiff;  if  otherwise, 
then  for  the  defendant.  This  is  entered  at  length  on  the  record  and  afterwards 
argued  and  determined  in  the  court  at  Westminster,  from  whence  the  issue  came 
to  l»e  tried. 

♦Another  method  of  finding  a  species  of  special  verdict  is  when  the  r4tq7o 
jurj'  find  a  vei*dict  generally  for  the  plaintiff,  out  subject  nevertheless  to  L  • 
the  opinion  of  the  judge  or  the  court  above,  on  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law ;  which  has  this  advantage 
over  ^  special  verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a 
much  speedier  decision;  the  postea  (of  which  in  the  next  chapter)  being  stayed 
in  the  hands  of  the  officer  of  nisi prius,  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen. 
But,  as  nothing  appears  upon  the  record  but  the  general  verdict,  the  parties  are 
precluded  hereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judg- 
ment of  the  court,  or  judge,  upon  the  point  of  law.  Which  makes  it  a  thing  to 
be  wished,  that  a  method  could  be  devised  of  either  lessening  the  expense  of 
special  verdicts,  or  else  of  entering  the  cause  at  length  upon  the  postea.  But  in 
both  these  instances  the  jury  may,  if  they  think  proper,  take  upon  themselves 
to  determine,  at  their  own  hazard,  the  complicated  question  of  fact  and  law, 

^''>  If  the  judge  liath  adjoonied  the  court  to  hia  own      lodf^ngfi,  and  there  receiree  the  rerdict,  it  ia  *  pubtic  ud 

not  a  priry  Terdict. 

**  Wlien  a  verdict  will  carry  all  the  costs,  and  it  is  doubtful  from  the  evidence  for 
which  party  it  will  be  given,  it  is  a  coraraon  practice  for  the  judge  to  recommend,  and 
tfie  parties  to  con»<ent,  that  a  juror  should  be  withdrawn;  and  thus  no  verdict  is  given, 
:in<i  ♦Moh  party  pays  his  own  costs. 

\S'h»Ne  there  is  a  doubt  at  the  trial  whether  the  evidence  produced  by  the  plaintiff  is 
Huttici^'Ht  to  support  the  verdict  given  in  his  favour  by  the  jury,  the  judge  will  give  leave 
to  apply  to  the  court  above  to  set  aside  the  verdict  and  to  enter  a  non-suit;  but  if  such 
Lberty  is  not  reserved  at  the  trial,  the  court  above  can  only  grant  the  defendant  a  new 
trial,  if  they  think  the  plaintiff's  evidence  insufiicient  to  support  his  case.    6T.  R.  67. — 

'  A  privy  verdict  cannot  be  given  in  treason  and  felony.    2  II.  P.  C.  300. — Chittt. 
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of  a  jury,  (whether  composed  of  justices  of  the  peace,  commissioners  of  the 
revenue,  judges  of  a  court  of  conscience,  or  any  other  standing  magistrates,)  is 
a  step  towards  establishing  aristocracy,  the  most  oppressive  of  absolute  govern- 
ments. The  foodal  system,  which,  for  the  sake  of  military  subordination,  pur- 
sued an  aristocratical  plan  in  all  its  arrangements  of  property,  had  been  in- 
tolerable in  times  of  peace,  had  it  not  been  wisely  counterpoised  by  that 
privilege,  so  universally  diffused  through  every  part  of  it,  the  trial  by  the  feodal 
peers.  And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has 
been  gradually  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  factions,  and  oligarchy  in  eflfect  has  been  esta- 
blished, though  under  the  shadow  of  regal  government ;  *unless  where  r  4^001 
the  miserable  commons  have  taken  shelter  under  absolute  monarchy,  as  *- 
the  lighter  evil  of  the  two.  And,  particularly,  it  is  a  circumstance  well  worthy 
an  Englishman's  observation,  that  in  Sweden  the  trial  by  jury,  that  bulwark  of 
northern  liberty,  which  continued  in  its  full  vigour  so  lately  as  the  middle  of 
the  last  century, (u)  is  now  fallen  into  disuse  :(w)  and  that  there,  though  the 
regal  power  is  in  no  country  so  closely  limited,  yet  the  liberties  of  the  com- 
mons are  extinguished,  and  the  government  is  degenerated  into  a  n^iere  aristo- 
cracy.(x)  It  is  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his 
country,  his  friends,  his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his 
power  this  valuable  constitution  in  all  its  rights ;  to  restore  it  to  its  antient 
dignity,  if  at  all  impaired  by  the  diflferent  value  of  property,  or  otherwise  devi- 
ated from  its  first  institution ;  to  amend  it,  wherever  it  is  defective ;  and,  above 
all,  to  guard  with  the  most  jealous  circumspection  against  the  introduction  of 
new  and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pre- 
tences, may  in  time  imperceptibly  undermine  this  best  preservative  of  English 
liberty. 

Yet,  afler  all,  it  must  be  owned,  that  the  best  and  most  effectual  method  to 
preserve  and  extend  the  trial  by  jury  in  practice,  would  be  by  endeavouring  to 
remove  all  the  defects,  as  well  as  to  improve  the  advantages,  incident  to  this 
mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of  the  people 
in  this  method  of  deciding  facts,  in  spite  of  all  encomiums  and  panegyrics  on 
trials  at  the  common  law,  they  will  resort  in  search  of  that  justice  to  another 
tribunal ;  though  more  dilatory,  though  more  expensive,  though  more  arbitrary 
in  its  frame  and  constitution.  If  justice  is  not  done  to  the  crown  by  the  ver- 
dict of  a  jury,  the  necessities  of  the  public  revenue  will  call  for  the  erection  of 
summary  tribunals.     The  principal  defects  seem  to  be, — 

1.  The  want  of  a  complete  discovery  by  the  oath  of  the  parties.  This  each 
of  them  is  now  entitled  to  have,  by  *going  through  the  expense  and  r^ooo 
circuity  of  a  court  of  equity;  and  therefore  it  is  sometimes  had  by  con-  *- 
sent,  even  in  the  courts  of  law.  How  far  such  a  mode  of  compulsive  examina- 
tion is  agreeable  to  the  rights  of  mankind,  and  ought  to  be  introduced  in  any 
country,  may  be  matter  of  curious  discussion,  but  is  foreign  to  our  present 
inquiries.  It  has  long  been  introduced  and  established  in  our  courts  of  equity, 
not  to  mention  the  civil-law  courts;  and  it  seems  the  height  of  judicial  absurdity, 
that  in  the  same  cause,  between  the  same  parties,  in  the  examination  of  the  same 
facts,  a  discovery  by  the  oath  of  the  parties  should  be  permitted  on  one  side  of 
Westminster  hall,  and  denied  on  the  other;  or  that  the  judges  of  one  and  the 
same  court  should  be  bound  by  law  to  reject  such  a  species  of  evidence,  if  at- 
tempted on  a  trial  at  bar,  but,  when  sitting  the  next  day  as  a  court  of  equity, 
should  be  obliged  to  hear  such  examination  read,  and  to  found  their  decrees 
upon  it.  In  short,  within  the  same  country,  governed  by  the  same  laws,  such 
a  mode  of  inquiry  should  be  universally  admitted,  or  else  universally  rejected.'* 

(•)  2  Whitelocke  of  Pnrl.  427.  (»)  Mod.  Un.  Hlrt.  xxxUi.  22.  (•)  n>ld.  17. 


•*  The  Common-Law  Procedure  Act,  1854,  now,  however,  enahles  either  party,  by  leave 
of  the  court  or  a  judge,  to  interrogate  his  opponent  upon  any  matter  as  to  which  discovery 
may  be  sought,  and  to  require  such  party  to  answer  the  questions  within  ten  days,  by 
affidavit  sworn  and  filed  in  court  in  the  ordinary  way.     Any  person  omitting,  without 
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local  tendency;  where  a  cry  had  been  raised,  and  the  passions  of  the  multitude 
been  inflamed;  or  where  one  of  the  parties  is  popuhir,  and  the  other  a  stranger 
or  obnoxious.  It  is  true  that,  if  a  whole  county  is  interested  in  the  question  to 
be  tried,  the  trial  by  the  rule  of  law(a)  must  be  in  some  adjoining  county;  but, 
as  there  may  be  a  strict  interest  so  minute  as  not  to  occasion  any  bias,  so  there 
may  be  the  strongest  bias  without  any  pecuniary  interest.  In  all  these  cases,  to 
summon  a  jury,  labouring  under  local  prejudices,  is  laying  a  snare  for  their  con- 
sciences; and,  though  they  should  have  virtue  and  vigour  of  mind  sufficient  to 
keep  them  upright,  the  parties  will  grow  suspicious,  and  resort  under  various  pre- 
tences to  another  mode  of  trial.  The  courts  of  law  will  therefore,  in  traimtory 
actions,  very  often  change  the  venuCj  or  county  wherein  the  cause  is  to  be 
♦tried  :(6)  but  in  local  actions,  though  they  sometimes  do  it  indirectly  r*Q04. 
and  by  mutual  consent,  yet  to  effect  it  directly  and  absolutely,  the  parties  *- 
are  driven  to  a  court  of  equity;  where,  upon  making  out  a  proper  case,  it  is  done 
upon  the  ground  of  being  necessary  to  a  fair,  impartial,  and  satisfactory  trial.(c)" 

The  locality  of  trial  required  by  the  common  law  seems  a  consequence  of  the 
antient  locality  of  jurisdiction.  All  over  the  world,  actions  transitory  follow 
the  pei'son  of  the  defendant,  territorial  suits  must  be  discussed  in  the  territorial 
tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  contracted  abroad ;  but  lands 
lying  in  France  must  be  sued  for  there,  and  English  lands  must  be  sued  for  in 
the  kingdom  of  England.  Formerly  they  were  usually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  steward  could  summon  no  jurors  but  such 
as  were  the  tenants  of  the  lord.  When  the  cause  was  removed  to  the  hundred 
court,  (as  seems  to  have  been  the  course  in  the  Saxon  times,)rd)  the  lord  of  the 
hundred  had  a  further  power,  to  convoke  the  inhabitants  or  different  vills  to 
form  a  jury;  observing  probably  always  to  intermix  among  them  a  stated 
number  of  tenants  of  that  manor  wherein  the  dispute  arose.  When  afterwards 
it  came  to  the  county-court,  the  great  tribunal  of  Saxon  justice,  the  sheriff  had 
wider  authority,  and  could  impanel  a  jury  from  the  men  of  his  county  at  large: 
but  was  obliged  (as  a  mark  of  the  original  locality  of  the  cause)  to  return  a 
competent  number  of  hundredors;  omitting  the  inferior  distinction,  if  indeed 
it  ever  existed.  And  when  at  length,  after  the  conquest,  the  king's  justiciars 
drew  the  cognizance  of  the  cause  from  the  county-court,  though  they  could 
have  summoned  a  jury  from  any  part  of  the  kingdom,  yet  they  chose  to  take 
the  cause  as  they  found  it,  with  all  its  local  appendages ;  triable  by  a  stated 
number  of  hundredors,  mixed  with  other  freeholders  of  the  county.  The  re- 
striction as  to  hundredors  hath  gradually  worn  away,  and  at  length  entirely 
vanished  ;(e)  that  of  *counties  still  remains,  for  many  beneficial  pur-  r^oot 
poses:  but,  as  the  king's  courts  have  a  jurisdiction  coextensive  with  ^ 
the  kingdom,  there  surely  can  be  no  impropriety  in  sometimes  departing  from 
the  general  rule,  when  the  great  ends  of  justice  warrant  and  require  an  ex- 
ception. 

I  have  ventured  to  mark  these  defects,  that  the  just  pai^egyric,  which  I  have 
given  on  the  trial  by  jury,  might  appear  to  be  the  result  of  sober  reflection,  and 
not  of  enthusiasm  or  prejudice.  But  should  they,  after  all,  continue  unremedied 
and  unsupplied,  still  (with  all  its  imperfections)  I  trust  that  this  mode  of  decision 
will  be  found  the  best  criterion,  for  investigating  the  truth  of  facts,  that  was 
ever  established  in  any  country. 

(•)  Stra.  177.  twcon  the  duke  of  Devonshire  and  Uie  miDon  of  Uie  oonaty 

(*)  See  page  2M.  of  Derby,  a.d.  1762. 

(•)  Thiit,  among  a  nnmber  uf  other  in^tance.i,  was  the  cim  {*)  LL.  Edw.  Onnf.  c  32.   WQk.  20S. 

•f  tite  issues  directed  by  the  bouse  of  lord.«  in  the  cause  be-  (•)  See  page  360. 

*  This  may  now  be  done  in  a  court  of  law.    Tidd,  8th  ed.  655. — Chittt. 
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Chap.  24.]  PEIVATE  WRONGS.  887 

1.  Causes  of  suspending  the  judgment,  by  granting  a  neio  trial,*  are  at  present 
wholly  extrinsiCf  arising  from  matter  foreign  to,  or  dehors  the  record.  Of  this 
sort  are  want  of  notice  of  trial ;  or  any  flagrant  misbehaviour  of  the  party 
prevailing  towards  the  jury,  which  may  have  influenced  their  verdict ;  or  any 
gross  misbehaviour  of  the  jury  among  themselves :  also  if  it  appears  by  the 
judge's  report,  certified  by  the  court,  that  the  jury  have  brought  in  a  verdict 
without  or  contrary  to  evidence,  so  that  he  is  reasonably  dissatisfied  there- 
with ;(6)  or  if  they  have  given  exorbitant  damages  ;(cj  or  if  the  judge  himself 
has  misdirected  the  jury,  so  that  they  found  an  unjustifiable  verdict :  for  these, 
and  other  reasons  of  the  like  kind,  it  is  the  practice  of  the  court  to  award  a 
new,  or  second,  trial.  But  if  two  juries  agree  in  the  same  or  a  similar  verdict, 
a  third  trial  is  seldom  awarded  -.{d)  for  the  law  will  not  readily  suppose  that 
the  verdict  of  any  one  subsequent  jury  can  countervail  the  oaths  of  the  two 
preceding  ones. 

(»)Lawof  NMPriivh303,a04.  («)  Comb.  357.  O  6  Mod.  22.    ^k.  64n. 

'  As  to  new  trials  in  general,  see  Tidd,  8th  ed.  934  to  949.  When  there  are  two  con- 
trary verdicts,  it  is  not  of  course,  but  in  the  discretion  of  the  court,  to  grant  a  new  trial. 
2  Bla.  R.  9G3.  In  an  inferior  court  it  is  said  a  new  trial  cannot  be  had  upon  the  merits, 
but  only  for  irregularity,  (1  Salk.  201.  2  Salk.  650.  1  Stni.  113,  499.  1  Burr.  572.  Doug. 
380.  2  Chitty's  K.  250;)  but  it  may  set  aside  a  regular  interlocutory  judgment  to  let  in  a 
trial  of  the  merits.  1  Burr.  571.  The  principal  grounds  for  setting  aside  a  verdict  or 
non-suit,  and  granting  a  new  trial,  besides  those  mentioned  in  the  text,  are — 1st.  The 
discovery  of  new  and  material  evidence  since  the  trial.  2  Bla.  Rep.  955.  2d.  If  the  wit- 
nesses on  whose  testimony  the  verdict  was  obtained  have  been  since  convicted  of  per- 
jury in  giving  their  evidence,  (M.  22  Geo.  III.  K.  B. ;)  or  if  probable  ground  be  laid  to 
induce  the  court  to  believe  that  the  witnesses  are  perjured,  they  will  stay  the  proceed- 
ings on  the  finding  of  a  bill  of  indictment  against  them  for  perjury,  till  the  inaictment 
is  tried,  (ib. ;)  but  the  circumstance  of  an  indictment  for  perjury  having  been  found 
against  a  witness  is  no  ground  of  motion  for  new  trial.  4  M.  &  S.  140.  8  Taunt.  182. 
3d.  For  excessive  damages,  indicating  passion  or  partiality  in  the  jury.  1  Stra.  692.  1 
Burr.  609.  3  Wils.  18.  2  Bl.  Rep.  929.  Cowp.  230.  5  T.  R.  257.  7  ib.  529.  11  Bast^ 
23.  It  is  not  usual  to  grant  a  new  trial  for  smallness  of  damages,  (2  Salk.  647.  2  Stra. 
940.  Doug.  509.  Barnes,  455,  456 ;)  in  which  latter  case  it  is  said,  if  the  demand  is  cer- 
tain, as  on  a  promissory-note,  the  court  will  set  aside  a  verdict  for  too  small  damages,  but 
not  where  the  damages  are  uncertain.  Lastly,  it  is  a  general  rule  not  to  grant  a  new 
trial,  except  for  the  misdirection  of  the  judge,  (4  T.  R.  753.  5  ib.  19.  6  East,  316,  (bj. 
1  Marsh.  555;)  or  where  a  p>oint  has  been  saved  at  the  trial,  (1  B.  k  P.  338 ;)  in  a  penal, 
(2  Stra.  899.  10  East,  268.  4  M.  &  S.  338.  2  Chitty's  R.  273,)  hard,  or  trifling  action,  (2 
Salk.  653.  3  Buit.  1306;)  and  an  action  is  considered  trifling  in 'this  respect  when  the 
sum  to  be  recovered  is  under  20/.  (5  Taunt.  537.  1  Chitty's  R.  265,  (a.),)  unless  the  trial 
is  to  settle  a  right  of  a  permanent  nature.  Ib.  In  all  these  cases,  if  the  verdict  be  agree- 
able to  equity  and  justice,  the  court  will  not  grant  a  new  trial,  though  there  may  have 
been  an  error  in  the  admission  or  rejection  of  evidence,  or  in  the  direction  of  the  judge, 
if  it  appear  to  the  court  on  the  whole  matter  disclosed  by  the  report  that  the  verdict 
ought  to  be  confirmed.    4  T.  R.  468. 

A  new  trial  cannot  be  granted  in  civil  cases  at  the  instance  of  one  of  several  defend- 
ants, (12  Mod.  275.  2  Stra.  814,)  nor  for  a  part  only  of  the  cause  of  action.  2  Burr. 
1224.  3  Wils.  47.  But  there  may  be  cases  in  which  the  new  trial  is  restricted  to  a  par- 
ticular part  of  the  record,  as  if  the  judge  give  leave  to  move  on  one  part  or  point  only, 
on  a  stipulation  that  counsel  shall  not  move  for  any  thing  else :  or  if  the  c^urt  think 
injustice  may  be  done  by  setting  the  whole  matter  at  large  again,  they  may  restrict  the 
second  trial  to  certain  particular  points.     4  Taunt.  566. 

In  criminal  cases  no  new  trial  can  be  granted  where  the  defendant  has  been  acquitted. 
6  East,  315.  4  M.  &  S.  337.  1  B.  &  A.  64.  Where  several  defendants  are  tried  at  the 
same  time  for  a  mis<leineanour,  and  some  are  acquitted  and  others  convicted,  the  court 
may  grant  a  new  trial  to  those  convicted,  if  they  think  the  conviction  improper.  6  East, 
619.  See  further,  on  this  subject,  Tidd,  8th  ed.  934.  In  civil  cases  a  motion  for  a  new 
trial  cannot  be  made  after  an  unsuccessful  motion  in  arrest  of  judgment.  4  Bar.  k  Ores. 
160.  The  granting  of  a  new  trial  is  either  without  or  upon  payment  of  the  costs  of  the 
former  trial ;  or  such  costs  are  directed  to  abide  the  event  of  the  suit.  The  general  rule 
seems  to  be,  that  if  the  new  trial  be  granted  for  the  misbehaviour  of  the  jury  or  the 
misdirection  of  the  judge,  the  costs  are  not  required  to  be  paid  by  the  party  applying  for 
a  new  trial;  but  where  the  mere  error  of  the  jury,  or  the  discovery  of  fresh  evidence,  is 
the  ground,  the  costs  must  be  paid  by  the  party  moving  to  set  aside  the  former  verdict. 
See  Tidd,  8th  ed.  945.— CfliTxr. 
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more  nor  loss  than  a  second  trial  of  the  same  cause  by  the  same  jury.(r)  And, 
in  mixed  or  personal  actions,  as  trespass  and  the  like,  (wherein  no  attaint  origi- 
nally lay,)  if  the  jury  gave  a  wrong  verdict,  the  judges  did  not  think  themselves 
warranted  thereby  to  pronounce  an  iniquitous  judgment;  but  amended  it,  if 
possible,  by  subsequent  inquiries  of  their  own;  and,  if  that  *could  not  r»QAA 
be,  tiiey  referred  it  to  another  examination.(5)  When  aiterwards  ^ 
attaints,  by  several  statutes,  were  more  universally  extended,  the  judges  fre- 
(picntly,  even  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting  tne  writ 
(»f  attaint,  awarded  a  second  trial;  and  subsequent  resolutions  for  more  than  a 
century  past  have  so  amplified  the  benefit  of  this  remedy  that  the  attaint  is 
row  as  obsolete  as  the  trial  by  battle  which  it  succeeded:  and  we  shall  probably 
see  the  revival  of  the  one  as  soon  as  the  revival  of  the  other.  And  here  I  cannot 
but  again  admire(f)  the  wisdom  of  suffering  time  to  bring  to  perfection  new 
remedies,  more  easy  and  beneficial  to  the  subject,  which  by  degrees,  from  the 
experience  and  approbation  of  the  people,  supersede  the  necessity  or  desire  of 
using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy  this 
valuable  method  of  trial,  and  would  drive  awa}'^  all  causes  of  consequence  to  be 
decided  according  to  the  forms  of  the  imperial  law,  upon  depositions  in  writing, 
which  might  be  reviewed  in  a  course  of  appeal.  Causes  of  great  importance, 
titles  to  land,  and  large  questions  of  commercial  property  come  often  to  be 
tried  by  a  jury,  merely  upon  the  general  issue,  where  the  facts  are  complicated 
and  intricate,  the  evidence  of  great  length  and  variety,  and  sometimes  contra- 
dicting each  other,  and  where  the  nature  of  the  dispute  very  frequently  intro- 
duces nice  questions  and  subtleties  of  law.  Either  party  may  be  surprised  by  a 
piece  of  evidence  which,  had  he  known  of  its  production,  he  could  have  explained 
or  answered ;  or  he  may  be  puzzled  by  a  legal  doubt  which  a  little  recollection 
would  have  solved.  In  the  hurry  of  a  trial,  the  ablest  judge  may  mistake  the 
law  and  misdirect  the  jury ;  he  may  not  be  able  so  to  state  and  range  the  evi- 
dence as  to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  impressions 
which  have  been  made  on  their  minds  by  learned  and  experienced  advocates. 
The  jury  are  to  give  their  *opinion  instarUer ;  that  is,  before  they  sepa-  r*qqi 
rate,  eat,  or  drink.  And  under  these  circumstances  the  most  intelligent  ^ 
and  best-intentioned  men  may  bring  in  a  verdict  which  they  themselves  upon 
cool  deliberation  would  wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public  justice 
should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to  many  objec- 
tions and  doubts  in  the  opinion  of  his  counsel,  or  even  in  the  opinion  of  by- 
standers, no  party  would  go  away  satisfied  unless  he  had  a  prospect  of  re- 
viewing it.  Such  doubts  would  with  him  be  decisive :  he  would  arraign  the 
determination  as  manifestly  unjust,  and  at)hor  a  tribunal  which  he  imagined 
had  done  him  an  injury  without  a  possibility  of  redress. 

Granting  a  new  trial,  under  proper  regulations,  cures  all  these  inconve- 
niences, and  at  the  same  time  preserves  entire  and  renders  perfect  that  most 
excellent  method  of  decision  which  is  the  glory  of  the  English  law.  A  new 
trial  is  a  rehearing  of  the  cause  before  another  jury,  but  with  as  little  prejudice 
to  either  party  as  if  it  had  never  been  heard  before.  No  advantage  is  taken 
of  the  former  verdict  on  the  one  side,  or  the  rule  of  court  for  awarding  such 
second  trial  on  the  other :  and  the  subsequent  verdict,  though  contrary  to  the 
first,  imports  no  tittle  of  blame  upon  the  former  jury,  who,  had  they  possessed 
the  same  lights  and  advantages,  would  probably  have  altered  their  own  opinion. 
The  parties  come  better  informed,  the  counsel  better  prepared,  the  law  is  more 
fully  understood,  the  judge  is  more  master  of  the  subject;  and  nothing  is  now 
tried  but  the  real  merits  of  the  case. 

A  sufficient  ground  must,  however,  be  laid  before  the  court,  to  satisfy  them 
that  it  is  necessary  to  justice  that  the  cause  should  be  further  considered.     If 

(r)  Ibid.  L  4,  tr.  5,  c.  ^,  ^  2.    P.  N.  R.  181.    2  loRt.  415.  emendart  ten«nhtr  per  dtUgent%tm  ejcamimUumewi,  Si 

(I)  Si  jurtttores  martrint.  H  jutticiarii  teciindum  tarum     dijudicart  nesciant^  rteumndum  erit  ad  m«{jut  ji 

fficfum  iudid^tm  prtmitntiarerint^  falmm  faciunt  pnmttn-      Bmct.  L  4,  tr.  5,  o.  4,  {  2. 

tiatwnem  ;  «C  ideo  wpU  mm  debent  ecrum  duium,  itd  iUud        {*)  See  page  St68. 
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of  the  record.  Of  this  kind  are,  first,  where  the  declaration  varies  totally  from 
the  original  writ ;  as  where  the  writ  is  in  debt  or  detinue^  and  the  plaintiff  de- 
clares in  an  action  on  the  case  for  an  assumpsit;  for,  the  original  writ  out  of 
<;hancery  being  the  foundation  and  warrant  of  the  whole  proceedings  in  the 
common  pleas,  if  the  declaration  does  not  pursue  the  nature  of  the  writ,  the 
court's  authority  totally  fails.*  Also,  secondly,  where  the  verdict  materially 
differs  from  the  pleadings  and  issue  thereon ;  as  if,  in  an  action  for  words,  it  is 
laid  in  the  declaration  that  the  defendant  said,  '^  the  plaintiff  is  a  bankrupt ;'' 
and  the  verdict  finds  specially  that  he  said,  **the  plaintiff  will  he  a  bankrupt.'* 
Or,  thirdly,  if  the  case  laid  in  the  declaration  is  not  sufficient  in  point  of  law  to 
found  an  action  upon.  And  this  is  an  invariable  *rule  with  regard  to  r*«Q« 
arrests  of  judgment  upon  matter  of  law,  "  that  whatever  is  alleged  in  ^  *^ 
arrest  of  judgment  must  be  such  matter  as  would  upon  demurrer  have  been 
sufficient  to  overturn  the  action  or  plea."  As  if,  on  an  action  for  slander  in 
calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and  issue  is  joined 
thereon ;  now  if  a  verdict  be  found  for  the  plaintiff,  that  the  words  were  actu- 
ally spoken,  whereby  the  fact  is  established,  still  the  defendant  may  move  in 
arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  actionable:  and,  if  the  court 
be  of  that  opinion,  the  judgment  shall  be  arrested  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  e  converso,  "  that  everv  thing  that  may  be 
alleged  as  cause  of  demurrer  will  be  good  in  arrest  of  judgment;"  for  if  a  de- 
claration or  plea  omits  to  state  some  particular  circumstance,  without  proving 
of  which  at  the  trial  it  is  impossible  to  support  the  action  or  defence,  this  omit^ 
sion  shall  be  aided  by  a  verdict.  As  if,  in  an  action  of  trespass,  the  declaration 
doth  not  allege  that  the  ti*e8pas8  was  committed  on  any  certain  day;(u7)  or  if 
the  defendant  justifies,  by  prescribing  for  a  right  of  common  for  his  cattle,  and 
does  not  plead  that  his  cattle  were  leoant  and  couchant  on  the  land  ;(x/  though 
cither  of  these  defects  might  be  good  cause  to  demur  to  the  declaration  or  plea, 
yet  if  the  adverse  party  omits  to  take  advantage  of  such  omission  in  due  time, 
but  takes  issue,  and  has  a  verdict  against  him,  these  exceptions  cannot  after 
verdict  be  moved  in  arrest  of  judgment.  For  the  verdict  ascertains  those  facta, 
which  before  from  the  inaccuracy  of  the  pleadings  might  be  dubious;  since  the 
Jaw  will  not  suppose,  that  a  jury  under  the  inspection  of  a  judge  would  find  a 
verdict  for  the  plaintiff  or  defendant,  unless  he  had  proved  those  circumstances, 
without  which  his  general  allegation  is  defective.(y)*     Exceptions  therefore  that 

(*)  Carth.  389.  («)  Cro.  Jac.  44.  (y)  1  Mod.  292. 

wards  might  stand,  and  the  other  words  be  treated  as  surplusage.  Cro.  C.  428.  The 
motion  in  arrest  of  judgment,  kc.  may  be  made  in  the  King's  Bench  at  any  time  before 
judgment  is  given,  (5  T.  R.  445.  2  8tra.  845,)  though  a  new  trial  has  been  previously 
moved  for.  Doug.  745,  746.  In  the  Common  Pleas,  the  motion  must  be  made  before  or 
on  the  appearance-day  of  the  return  of  the  habeas  corpora  juratorum,  Barnes,  445.  In  the 
Exchequer,  the  motion  must  be  made  within  the  first  four  days  of  the  next  term  after  ih« 
trial,  and  it  may  be  made  after  an  unsuccessful  motion  for  a  new  trial.  See  Manning's 
Ex.  Prac.  353.     Tidd,  900,  961 ;  but  see  7  Price,  566. 

If  the  judgment  be  arrested  in  consequence  of  mistake  of  the  form  of  action,  or  other- 
wise, the  plaintiff  is  at  liberty  to  proceed  de  novo  in  a  fresh  action.  1  Mod.  207.  Vin. 
A>>r.  lit.  Judgment,  Q.  4.  Bla.  R.  831.  Each  party  pays  his  own  costs  upon  the  judg> 
ment  being  arrested.     Cowp.  407. — Cnixxv. 

*  Now  no  form  of  action  is  stated  in  the  writ.     Com.  Law  Proc.  Act.  1853,  s.  3. — St«w- 

ART. 

*See,  however,  1  Saund.  228,  note  1. — CniTTV. 

•  It  i«  correctly  observed,  upon  this  passage,  that  though  Sir  W.  Blackstone  has  stated 
with  correctness  the  principle  upon  which  defects  are  aided  by  a  verdict  at  common  law, 
yet  hi.H  two  examples  are  instances  of  defects  aided  after  verdict  by  the  statute  of  jeo- 
fails.  See  post,  408.  Stewart  vs.  Hogg,  1  Saund.  228,  n.  (1.)  In  the  first  case  the  tre** 
pass  was  alleged  to  have  been  committed  on  a  day  not  yet  come,  this  was  clearly  no  omi»- 
nion  of  any  circumstance  necessary  in  the  proof,  but  a  formal  misstatement.  So  again, 
where  the  party  stated  a  prescriptive  right  of  common,  but  neglected  to  bring  his  case 
formally  within  it  by  averring  the  levancy  and  couchancy  of  the  cattle,  which  was  one 
condition  of  the  prescription,  the  issue  being  taken  on  the  prescription  itself,  no  proof 
was  necessary  that  the  particular  cattle  were  levant  and  couchant  in  fact;  the  omission  of 
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an*  tiifivr«|  ill  iirri***t  nf  jiiil:.''Tiiftif  tiiii«t  \h*  nim  Ii  iii(»ri*  iii:i!t*ri.il  aii'l  L.*':irMi^  ?*  ar. 
mil  li  :m  « ili  iii:iinta-.ii  ii  ili-tiiiirriT :  i>r.  in  «>th«T  uimN.  iii;ii)\  iri:iiiur:ii  •«  an-: 
fiiiii*i»i<iii«.  hIiiiIi  ui>iil>t  )•«•  l:it:il  it'  i*arl\  nlMt-rv-i'il.  art*  i  iin-ti  ^\  u  »ii(— mhi.: 
Vi'plit-t  ;  Hifl  ip<t  •Mt)>Ti-it.  til  tlif  l:i«|  ftl:i;X*'  "f  u  i'iiii«f,  t«i  iinrm^i  1  (ii«-  »!.••.•   |>r<- 

^.,.  .  .      I iii'ir""       •Hut  j|    \]i%-    !|ii!i;»  tiinittiil    I'l"   i-«i«ifi»f i:i!    til   til*' tti  Tx'ii    •■r  ilr- 

**'   '      triii-r.  :i«  It    tli«-    ]il;iiiitiff   fl*M-4    ipit    iiii-r«-iy  •lu(«-    lii*i    tifl«*    iii    :iii>I*<t.\« 
tiiaiitiiT.  hut  «!■!••  fiirtli  »  tilli-  lli:if  i*  tufiillv  ili't^i  li\i'  in  it-i-lt.  .*    ••r  it   '••   m  ■• 
lii>ii  <•!  •lr)>1  itii' ili-li  iiil.inr  |iii':iil^  n  '  /wt/fv  ifi*l«  »«1  ••!  p,tl 'ti*-'.  'i    iKt  «•  •  .ti  -  "I  ^ 
I'lin-it  l<y  a  vi-niii-t  tup  tin-  |>l:iin!ill   iik  iKv  fii'^l  i  :i«i*.  t*r  |i>r  lli**  'U  (•■ikIui.i    :i.   li.t 
P«n*ii|hI 

II.  I'V  iIm'  iiii«it'iiri<liii  t  iir  iiiH'lviTft'Hr*'  nl'  llir  |il«-ailf r-.*  tin*  i-'-in-  \  *-  ■•  i.t«l  »'n 
a  lai'l  I'lfalK  iniin:k(i  ri.il.  nr  iti**iirTii  n'IiI  \**  «tfti*riiiiiif'  ihr  r:;^lit.  ««•  thar  ii.i-  i  •  urt 
ll|Mfii  ihi*  titpliiii;  <-:iniiM|  kip*u  Vt  uhntii  jii'l jini-nt  ••:!;.'}•!  !••  I>r  i;i\ii.  :i<*  !.  in 
an  Mitiiin  iiii  \\\v  i-:iti*  in  ,t*%vii,j-^i*  :ij;iiii»l  an  rXf*  ii|i<r.  hf  |ili  uiU  tkia!  t<  ;  .!:i 
fM*lt  I  iii*»t«*;4<t  *•!  till'  li'otiitor  riiJiili'  im  ^iii  li  |iniini»f  '•  fr  if.  in  an  uit>n  ••! 
ili'lil  mi  lMin«i  ( iiii>lilH*n«  •!  f«i  p:i\  tipiiii'V  "N  iir '"'■•'''  m  <  •rtuin  (t:i\  .  tK*  !•  !•  i.Sai.t 
|ilriitii«  |i:iyiiii-nl  ••*!  (Iii-ii:i\  m|ii<-|i  i»<«iir.  it   l<iiiti>l  U'T  rtn*  pl.tinfit!    u>ii  •:  (ir 

liH*iinriii«ivi*.  a*  flu*  nii>nrv  iniiriil  liu\i*  In't-n  panl  ftt  n  ;  m  tlii*«*  •  3«« «  ii.^ 
CNMirt  uill  at^i-r  vi-nin  l  auunl  ii  nf-hii-i^r  yiK-/  f'$rff  *  r>j  l.t, ,',  i  r ,  uh.i*-  i  a|>. 
|M*Mni  tmiii  till*  ulfh*  ri-rtipi  iKat  imiIIiihi;  muti-rial  inn  imm^iI  1\  t.i  |  •.i.ii.t  .r. 
any '•liu|K'  uhai*t«i«'\iT.  an-l  ilirn  a  ri-|»li*a*l<*r  untiM  hi*  iruit !•-•••  /■  \ii  i.  «  t.f  n 
rviT  a  r«*|il<*Hil«*r  i<*  Lrranlfil.  X\\**  yU'iniiui:^  tiiii«i  I'f^in  </'  H"I,.  at  thai  •ta^i*  •  7 
tlii'iii,  u lii'thiT  It  )h-  till-  pli-H.  n-|ilii  utiMii.  tir  rt*j<iinii«*r.  Ai  .uhrmn  t\t*  r*  a|» 
|M*ar«  ((I  liiivi*  hfi-n  tin-  lirot  'irfi-rt.  nr  •|c\ia(ii»n  Inun  (lif  r«-;;nlar  •••nr%t     >■ 

ll  jiiilLTiiti'iit  i<*  imt  )<\  «i>iiii'ii|  llifvi'  iiK'aii'*  arri"*t«-ii  Millun  iKf  fir«(  t<tur  •!:&%• 
of  till*  iii*\t  (mil  ulti-r  iIh-  trial,  it  i%  tlifii  !••  U-  i-nti-rt-'i  nn  (li«-  p'il  or  n"*  <  r<i ' 
JuiiiffiH'iil**  ar«'  (li«*  ofiiti-iii-i'  ••!  till-  1»M.  |ir«*iMiiiiM-t*i|  by  ili«<  ii^urt  Mt-*ii  th«- 
mntliT  riifitaiiii**!  Ill  ll)**  ri-«i>pl:  aii'l  iiri- i»l  Iiiiir  •••>rt*i  Fir»t.  w  tn  r«-  ti.«-  ta«  r* 
an*  i'iiiit«*«iiti-«l  hy  (lit<  |iartif*i.  aini  titi*  law  •!•  Iitiuiih-iI  l>y  thf  «i«iir1  .  a*  .n  a«« 
cirjiii|;;iui*iit  ii|Niii  4/r  mwrr.  r ;    •••  «-iiiii||y .  m  lirn*  tin*  la\%  i<*  attniitd  •!  \\  |)m*  |«an-'« 

*'t<ii*  1      **"*'    ''"'    '"*''"   'li^piit' *1  •   it^    ><>   ('a<*«*  I't   iihlcint-nt  ••n  a  r«r;i.'      ;;,  r!  •. 
-^      ulii-n*  *Ihi(1i  (111'  t:ii-t  ami  lln'  la\%  an^ini;   (liiTri>n   nr«-  a'liiiii(<<)  (\   rr.c 
cii'ti  mlaiit  ;   wliifli    i*t   (hi*  <-»««•  iif    Mi«l<;tni'iit-  1<\   »■  r%f».*.9,  .n  t*r  'hr-tut .    ^r    la«1.\. 
wlivif  tlk«*  |tlaiii(irl   i«  «-iiii\  iiif  i-il  (liat  ri(li«-r  lui  (.  or  law  .  nr  Utili.  ar«-  ii.*.irt:-  t*  r: 


thai  f Ai  t  thiTi'ffri*  «.!«  in-t  th*-  i>iii.-«iiin  i>f  a  i-in  iini*(ani'«*  ni"  ■■■■•rr  !n  ihr  |  •«.  '  r 
ollivr  muni*.  tKi*  I  fpli' I  .11  in  iti.'-r  •  ««••  raiM*«  a  |  r**«iiiii|ili<iii  lli4t  iIm' ta<  t  •  ?).  1**<|  •»• 
|iri»«i<«i  (•!  tin*  jiir\  Idit  .111  iii«r.iiii  •-  in  ixiiiit  iiia\  l^^  ptit  (hu«  -  if  a  iii^in  •(«!•■•  :}  •-  fTmw^ 
•(  a  rk-%cr-i"ii.  wKn  li  •  an  ••til%  }•••  •^•ii\f\fil  )y  •1*'«-1.  «i(hiMi(  allf|;>njr  :l  !•*  h:ii«  \m^r  •! 
4«*««L  l*«*r«*  if  flti*  tilt  >•(  iIm-  »*riiit  t-f  |-ii(  in  i»*ii**  aiiil  fi>iini|  \'\  (li«*  jim  !-•  i-  *  1  •. 
Oktfr*  llif  "ini-*  "ll  f  •*  M.il.i  lit  |>ri«<t  ^if  (li«*  i|ft-<l  i)i**  |<r*^ufii|i(ii'fi  i«  (IiaI  -.1  ••^.  1  i 
kiNii-  t-«  •  n  »••  1-iiii<l       '  '■  ■:  I  mi-.i 

*  i'iir  tiil:>>N  :ii_>  r'lii-"  ll  i\  •   l-<-*  n   Ui-I  'I'iwn  nii  (lii«  •ii)i|tii-t       A  r^-ylt^Mfi^r    nj'.f  '.i    - 
!•»  k*-  alltiwi-'l  1:11   T.-.tl    I  «■  •  -u**'  ti.i-  f.tull  iif  (lit*  i«^i|i'  iiia\   l«*  hr]|«^|  af|*-r  tl.f  «    r«i     •   ■  > 
111**  •lafuti   •>!   (•••t.i:i«       'J'i!\      ll   .1  r^  |  iiM'li*r  )■•  •iffitfl  wlii  r«'   it   •Ifiil*!   («•   c'^i'--i      * 
^r.krit*«l  wiiiri    ::  -I.   ••!  1  '•    i<  n  •■<i.  :!  ,•  •  r'->r      ■'•<ll\     'I'lii*  |iii|i;iM*'rit  «»(  r«-|>l«*a-l' -  .•  t**^ 
rml.  Aii'i   !)••    \*7*  •-•  til'.*!   I-  .'  n  .i.Miii  .it   ihi-  ttr»r  (uiiii  win*  h  ih-i-a^I'ih**!  th**    i  •■  a*-. 
i*«tii-      1  I  •■:'!  K.i\  111    !•■  '       i  '.'.-.  .!   It.*  •!•  •  I  ir  i:i-i)  l^>  :\\.  «fi«l  !li>-  )<ir  an«l  rv|  1     «      >   a*** 
al***  ill.  iK-    I  ir'.i  •  f    ■.  ?  f  •  .'  •.  ^  III  1!   !li«'  I  -ir  *■••  (••--I  afi«i   ih«*  r*  jii.t  .»:.    rt    .       , 
tif  r»|  Ih  ii  '-ll        .    K- » 4       lfi.!\      N...i-r«rtrf   il!i»*i»l   •!!  ••ith*  r  ■:•!•■      •■    i     !.    . 

•  It    AT     .7'        '-'J.lv      1  (.  ir  .1  F' I  !•  .i'l<  r  •  ;iiiii<>t   \-   ii«i.tr<l<   1  af*.«-r  a  •l«'fa'il(  a!    r    • 
In  « tiL*  h  ri.  11   t «•  ,1  i-i.   i    •     1'     '  •  ll,    III  \ i-r  !••■  ji« .i''l>  •!  .•!(•  r  a  ilciLiirri  r  '-f  «•  r.T         ^  - 
km\  ••lilt  Al>i-r  i<**i<-   '     r  •  -I       I  "^  t.M      ■  *       ii'ir  « t  •  r*   III*  •  ••urt  I'.iii  jfiif  iu'I^ti  •  t  ?  :    ^ 

wliiiii   ri    of*!       \l.:.*      •    J       .ir    1  :(   .•  n-  f   »,•' il.^iiM'*  :lt  r%«i*iir  nf  th*<  |ii'r***li  ■  If  ■  .:  ^-i     !• 

fir*(  (aii'.t  :ii  I  ■••-••■  i.ii.:       I»"i,j       ••       **. .  ■J'*mii.|    ..!•   ».      «'iiiTTr 

•  It  ai<r*l.if  !•  »iik.  Ti  fc't  »■•  r-.il!i    •»  .•  I,  t-ji!  :•  •Uiii.i.*i-«  jiiiii;nii  fit  ma«  1^  arrr<a*r«{   .•  »•  * 

4Hlv  •^•illit    III   !r.**  •!•  i  ;  I*  I*       r-     :•    l-ft       )  u*.    i!    M.i  n      .•   .1   »*•  li>  rjj   irr>lit't  of    ^:i!t     .;•   : 
Miilii  liiii  i.t  ••'ii>wt  r  .«  •>'    ••■ll— .ll  ••    i:.!-     ai.l  xi\\    •■tt«-    ■■■■.*?.!    i*    ^^*ii.  tiial    l»    LrtU    !••    iw 

•Mllii  !•  ni       I'^HiX   T.ti'.     iHirTi. 
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to  snpport  his  action,  and  therefore  abandons  or  withdraws  his  prosecution ; 
which  is  the  case  in  judgments  upon  a  non-suit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the  judges,  is  not  their 
determination  or  sentence,  but  the  determination  and  sentence  of  the  law.  It 
is  the  conclusion  that  naturally  and  regularly  follows  from  the  premises  of  law 
and  fact,  which  stand  thus :  against  him,  who  hath  rode  over  my  corn,  I  may 
recover  damages  by  law :  but  A.  hath  rode  over  my  corn ;  therefore  I  shall 
recover  damages  against  A.  If  the  major  proposition  be  denied,  this  is  a  de- 
murrer in  law :  if  the  minor,  it  is  then  an  issue  of  fact :  but  if  both  be  con- 
fessed (or  determined^  to  be  right,  the  conclusion  or  judgment  of  the  court 
cannot  but  follow.  Wnich  judgment  or  conclusion  depends  not  therefore  on 
the  arbitrary  caprice  of  the  judge,  but  on  the  settled  and  invariable  principles 
of  justice.  The  judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the 
redress  of  injuries ;  and  the  suit  or  action  is  the  vehicle  or  means  of  adminis- 
tering it.  What  that  remedy  may  be,  is  indeed  the  result  of  deliberation  and 
study  to  point  out ;  and  therefore  the  style  of  the  judgment  is,  not  that  it  is 
decreed  or  resolved  by  the  court,  for  then  the  judgment  might  appear  to  be 
their  own ;  but,  "  it  is  considered,"  consideratum  est  per  curiam^  that  the  plaintiff 
do  recover  his  damages,  his  debt,  his  possession,  and  the  like :  which  implies 
that  the  judgment  is  none  of  their  own ;  but  the  act  of  law,  pronounced  and 
declared  by  the  court,  after  due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interlocutory  or  final.  Interlocutory 
judgments  are  such  as  are  given  in  the  middle  of  a  cause,  upon  some  plea,  pro- 
ceeding, or  default  which  is  only  intermediate,  and  does  not  finally  determine 
or  complete  the  suit.  Of  this  nature  are  all  judgments  for  the  plaintiff  r 4^007 
upon  pleas  in  abatement  of  the  suit  or  action :  in  *  which  it  is  considered  •- 
by  the  court,  that  the  defendant  do  answer  over,  respondeat  ouster;  that  is,  put 
in  a  more  substantial  plea.r/)  It  is  easy  to  observe,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory ;  for  there  are  afterwards  further 
proceedings  to  be  had,  when  the  defendant  has  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are  those  incom- 
plete judgments,  whereby  the  right  of  the  plaintiff  is  indeed  established,  but 
the  quantum  of  damages  sustained  by  him  is  not  ascertained :  which  is  a  matter 
that  cannot  be  done  without  the  intervention  of  a  jury.  As  by  the  old  Gothic  con- 
stitution the  cause  was  not  completely  finished,  till  the  nembda  or  jurors  were  called 
in  "  ad  executionem  decretorum  judiciiy  ad  cestimationem  pretii,  damni  lucri,  <fec."(^) 
This  can  only  happen  where  the  plaintiff  recovers ;  for,  when  iudgment  is  given 
for  the  defendant,  it  is  always  complete  as  well  as  final.  And  this  happens,  in 
the  first  place,  where  the  defendant  suffers  judgment  to  go  against  him  by  de- 
fault, or  nihil  dicit;  as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's  declaration: 
by  confession  or  cognovit  actionem,  where  he  acknowledges  the  plaintiff's  demand 
to  be  just :  or  by  non  sum  informatuSy  when  the  defendant's  attorney  declares  he 
has  no  instruction  to  say  any  thing  in  answer  to  the  plaintiff,  or  m  defence  of 
his  client ;  which  is  a  species  of  judgment  by  default.  If  these,  or  any  of  them, 
happen  in  actions  where  the  specific  thing  sued  for  is  recovered,  as  in  actions 
of  debt  for  a  sum  certain,  the  judgment  is  absolutely  complete.  And  therefore 
it  is  very  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor  to 
execute  a  warrant  of  attorney  to  some  attorney  named  by  the  creditor,  em- 
powering him  to  confess  a  judgment  by  either  of  the  ways  just  now  mentioned 
(by  nihil  dicit,  cognovit  actionem,  or  non  sum  informatus)  in  an  action  of  debt  to 
be  brought  by  the  creditor  against  the  debtor  for  the  specific  sum  due  :•  which 

(/)  2  Saund.  30.  (#)  Stiernhook,  de  jurt  Goth.  (.  1,  c  4. 

•  For  the  purpose  of  preventing  frauds  upon  creditors  by  secret  warrants  of  attorney 
to  confess  judgment,  it  is  enacted,  by  statute  3  Geo.  IV.  c.  39,  enlarged  by  6  &  7  Vict.  c. 
6C,  that  the  clerk  of  the  dockets  of  the  court  of  Queen's  Bench  shall  cause  a  book  in 
which  the  particulars  of  every  warrant  of  attorney  and  cognovit  actiontm  shall  be  entered ; 
and  also  a  book  or  index  shall  be  kept  of  names  of  persons  to  whom  warrants  of  attorney 
are  given,  which  shall  be  open  to  inspection.  And  by  the  Bankrupt-Law  Consolidation 
Act,  1849,  s.  137,  every  judge's  order  given  by  a  trader  defendant,  whereby  the  plaintiif 
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jiiilijTHfril.  wl»»T»  «-.i'iI«''»^«'»l.  !••  :iK«  •luti'lv  «■  tfiipfi'tt*  an-l  Kin-liij.  |  r*.-.  •:■  I  r  .. 
^.,,      .      ".iiiii"     :i  •  ■«•  :il'i»  ri-t|irri  •!  iri  ail  ■•? Ii^r  jii'!:.'Tii' fil*    I***  ri  j'.l.ir'\  "    : 

*      t).:it   !«•    :.l  -:r.»i  lf«!    :ii  -i   rnti-ri  •!    ifi  a  U-'k.  "iHii-r-i  tij  !••  ?!.•    -J   •    ■  '  ■  r  • 
€i|"  «tulitt4'   I  iV  .1   W     ;ir:«l   ^1     *     Jn  ••       Kilt.  «  h«Ti    «l.iiTi.i*i-«  ;iri-  I**  l'«    r-i-  %■•.   :    a 
jlir\    liiii««l    l»i*«.iil..l  til  til  :i-«ii  «••    thi!ii  .    iiiili-«    tJn-    •!!  ti-Ti-lalit .  ti»    ■.!%•■    '.»'.•■• 
Will  « i»ril»*«*  I  In'  u  lii'f  'I.;  II  ;iji  •«  l.i'.'j  ifi  I|m    t|i  i  l:ir:i!  "Ii      ■  itl.  rw  !-••  :l  ••  .  ?  *  *  \      • 
ihi*  pi'l.MiM  111  !■•   ■■|l.;i»  t  hr  I  ..niil .f!  •'ii;j!it  f«»  pi  •   -v  i-r  I.I*  iLiii-.i^' *     '.init  f  ■ 
lull,  hi  I  ait^i-  I  III*  I  'iiirt  k  ii-iu  In  it  u  li.iT  ilaiii.r^i-*  tin-  «:i!>l  |i!.i-itti:*  lialii  •..-'..  ' 
thtTi-ti-ri'    tilt'    -Inri!}    :«  I  •  iiiiiiatfli  <l.   th:il    l'\    iKi-   ••:ifh«   •>?    ru>l\i-    l<i     -*    a*   ; 
llliitiil  till  II  III*  iiMjuiri-  ifiTo  !)ii-  -.li'l    i.iiii.ii^i**    :itii    rt  turn    «!>•  \i    iii«|U.»  '      •       i  * 
fvMirt  rill-  jiriiiii*  I-  I  all««l  a  •'•'■'    ■'   iriy-'ry.-    in  \)i»'  i\iiii*ifii  nf    »K.-  I.  :*.t- 

nlitTill  ••It**  a*  |ipl;:i-.  jiimI  trii  •  l'\  :i  iiir\  ,  "ntv't'tt  t<>  iii-ar!\  flu*  »afit«-  i.iw«  .i* -1 
mniht p>ii«  a<«  Iht-  tn.il  l*\  jiir\  ai  mki  yiriuv  wl.at  ilaifia::!-*  tin-  |>i.i:iir:r*  2.a  ^» 
r«'uil\  ••ii**taih«-«l  .  :iii>l  w  Ih'Ii  iIm-t  \i-r>lii-t  i«  ^«i\i-fi.  whiih  tmi*!  b-«>  «•  •  -. 
dainau'*'**.  (Ii«*  "lit-ril!  ri-liirn**  lli«*  ifH|iii'*ili'*ti.  wlinh  i*t  i'fiti*r«'l  tiix^n  tin  r*  '.'»  n 
mniiiitT  «»l  u /'••.•/fi ;  an'l  tlM'rrii|Miti  it  i«  i-«ii|iii«ifri**i.  tli.it  tli*-  |ihiiiitilT  il'i  r««-'^«-r 
thi*  fxai'l  1*11111  *»t  t(H-  •t:iiii:i:;i-«  «•»  n«««*«»M*i|  |ti  likf  matiiifr,  «i  hrti  ■  t|i  n.iimr 
in  ilrtiTinihi-il  ti*r  tlir  |ila>iilitr  ii|Htii  an  ai'timi  M)ii*n-in  •taniat;***!  an-  n-<<<%«  :i'l. 
llio  jii«l:;fiii*nt  1^  al«i  iiu  ••in|ili-ti-.  \%itli*»ut  th«*  nit|  «)t'  a  writ  i>t'  iiH|iiink  *' 

is  «iit}i->rif«-«i  !••  *u'ii  I'.i'irci'  III  «'r  :>-i|t-  •  \«*«  iitiiiii,  **r  ■••jiy  lif  ihi*  ••r«liT,  iiiu*l  ^«'  ft'.«<«l 
witli  thi- i  1*  rk  iif  tlif  •i'»  111- r-  in  tin' i^ii> « ii'«  I'- in  )i  n.'.hin  tiifnt>  «iii*  «i4)*  «::>  r  iu^ 
tntkkiuji  ••!  -ih'h  "rill  r  otli'  r^:-«>  mi  I^Miiffit  •z^fiii-l  thi-rrNin.  nr  «•%•<•  lit.t'ii  iKau***!.  •1.*.!  *« 
null  itii'l  %oii|.  Aii«i  l'\  p!.it  1  A  '.'\'i>r  .«  lln  »  iiturf  iiii|.«>rtan!  •kl*trA!."it  Kk*  l«rii  r..»i# 
in  tli«-  -aiiH'  rf»|<«*t  \ktiiZ  w.irraiitA  ••(  alt'iriii*%  aii«l  i-«»k;ii'i«it«  h\  •  '.*.  aflr-r  rrti'iti-  ir.ki 
tl  i«  «*\|'«-*l>t'iit  tii.ii  |ri>%i->*iii  «lii>ui>i  1^  iiiatir  fur  |!i*inir  «*Tft«-  f-vr^tn  •*«r^'ui:nj  •t»--h 
innlriiiiH  lit"  '(iK'  iit.«-r!it4t.i>ii  ••!  till-  ii.iMiri-  iiifr*-«i(.  ii  i«  I'liai-if*!!  that  nf  i « •rrmnt  •  *f  mi'.**- 
Uv\  i>r  t  "^ii-'V :;  >i,.il.  If"!  .lit)  !->rii-  iitiii-«*  all  Mlti-riit-i  ••!  i*ur  ft  llit*  9u\>»  rut  r- «*7tj 
•hull  1  •■  I  ii--t  ii!  oil  I  •  liilt  «•!  till'  I  •  r-'ti  i-xfi  iiLiiff  it  Jifl  •iijili  •iil»"«  ril«*  lii*  ii*iia-  ^  • 
wilii>-»«  Aii'l  !■%  ••  I".  a«.i?r.iiit  "f  at;>irii«t  ^r  i«>p;if^<t  H'-t  fi-riiiaih  rir«uSr«J  »!«*.•  k« 
ili\.ihit      Sjtm  «■! 

••  INi-   iii'li:nii*iil   inii*t  !•••  ri*  r«-;?!«*i'ri'-l  ••ri-ri  fiv»«  >t^r«.  in  ••rliT  t»*  n-uim.iy   :n   '■•^.* 
an<l   |r'-*«-i\t     ita   |ir:iirit\  ••(  •iilw>«-'|i|f-tit    )ii<lhr*n«*n(  <'r*'"iii**r«      1    \    'J  Vit-f    r    l|ii  A    4 

V:.  I  .  -J.  -  -J  "J  \  ..  t  .  M.  ..  1  !?•  A  r.»  Vi.  I.  r  IV  •  4  Kr»*.r  .i  I|.'«i-<.  J-J  I.  > 
r'h.tiii     '•'.'7       KiRR 

*'  Ii    i..i"   i>«iii   ^i.ii  l-\  <'   ■'    \\  i!;!."!   th.kl  '  l}it«  !•  jin  in'|iii-«t  f>f  •tflir«i  tn  mfnrsi  ll.« 

ni|i-i  -•■?•••<  ••!  til irT.  nil",   i?  l|.<-\   |  !•  .fi*.  rii4\   l}it>liiiM*lii>«  ji«»«-«»  ll«*' 'iAliiA^v^        ^  W.^a 

fi*.*       lliri>«*  .t   I  r.»i  111  •'    i<    ii*<M  •'-f.il  !i<!n"l    111   t)if  •  ••iirt*  nf    K.ti^  •   r-*-lii  li  ali< I  <*•<:.:&  • 

rit-i«.  :n   ti>  !:•  11*  it|ii|i-  jii  i.*!ii- III    :«    r \i-r**«l    \\   •!•  f.iii!t   ii|^-li  a  I  ill  *'i  ••\cltMU£r  .-r  * 

|iriiriii •*--r\  ii->ti'.  !■•  r*  *.»r  i(  !••  tli**  in  i-ti  r  **r  |>r«''K'>ii'itary  !«■  a<*«-r*».ii  what  is  >lu^  *m 
|ir«r.i  if  -il.  inTi«fi-«i.  .iii«l  •■■«!•  m )!•••••  ri-|-«>rf  •iiiwrM^lt'*  thr  ii«<«^r«*i*i  fif  «  wni  f»f  sn  |i«  n 
4  r  !(  '.T'*  1  II.  Ilia  'iH  .\i.*l  ili.«  I  r  »i  tii-ti  I*  n«)w  ai|4i|iif«i  !•%  iKf  iMiurt  •>(  rsrh*«^w 
4rr.i«'.  I  ■»  >-■- .  Iiirflii-r  li'll  -tii  •-!  ••17.  ^I"«.  ••T*.  In  •  *m«^  <>f  (iilli*  ulu  *n«l  imf««i- 
air  •-.  tiif  iKiirt  t«.!l  ^'iti-  \*a\*  !••  I.ti**  tiii*  writ  i«f  iii'|iiir\  «-t«<i  ut«*<l  lirfitr^  a  juir^  al 
Mtt.iij*  i^r  ii-.*i  |r  ii«,  .umI  t'  '-Il  tli«-  Mi'|,>f  .ittviii.lt  ««  hh  A*«i«:atit  tii  thr>»ftj«r;l1  Tb* 
nun*'  •  r  ■•?   till-   ;<!?•  r  •  -»  xm  ii|-  ii  t  ii>  .ii  |iii  «t  ih'«*«1  iii>t  )•*'  i  ■•iifiti*'-!  t**  twrliv .  f«<  « !^- » 

a  if«r  f  ■■'    iipi  r\  n  i-  «*\i  •  ti'>   i  .if  ?!.•    (■  ir  of  th ir!  I'f  Kiiijt  •   T-  ii-  L,  m  an  »•  '..    t.     f 

»M*  r       —  »•.  f  ••  .1"'  »•    I  fi-iijli*   !■%  tl  •■  -liik'-  "!  Y'-rk    lif^rrwaril"  .'.ifni^  tht-  S^i»tiii]  A^^r.at 
T^tii*  1*1*1-    u)i>i  \..\*i  •  .tti«--l   ).  1..  -I  Tra:!t'r.  rifta-«-ii  w«-rw  •vii'rii  u|«<n   thr  jury  «!.•    r**' 
■II  itn-  •!  ii:..i,;«-«  l-ii'l  .11  till*  •!•-.  l.iri'.!"ti       \ii  .  Imt/iia*/       In  that  « «•••  ih^  •hrr.ff*  <■'  M^A 
ttlt**>  \  M.ii  iii«-<ti';.  ii.\.ritl   .ii  fKi   t.i>  !•' U-l'iw  thf  jii*ti;r^     .•  >l    I'r.  V*7 '-^ '■ti»Ta«« 

r.  '-•(••  ti.<    ■>  A  '•  W     III    I     II.  !).•■  p  naltt  in  .\  U>ii>l  fur  tlit*  i-vrfiirmanrr  «>f  tiivrtwacta 
!•«-.■■!.•    :   •*•   '•-1   iii->n  .1  --ii*:<    lr>f'i   \).i-rf>*.     I 'it  n->ti.  \>\  thr  «tli  MHii«tn  i«{   h^mI 
■  •.•l'.*i     •'       4j!i   iff     I  1  111'.. J'    .-    |«rri.  ••••l    I-  •  nriT  II!    j'j  i/Titi-lit    f>>r  th«*  «iii*ir  •a-r^i^v 
iti-.ip.f!.    ••.1:1     I-    .1    -.  .i;--".    •    'M.i    •!    in  1^*1  "     i.*ui!h    -ii«r.i.ii«*«l       Tl.«»    l-lA.Dl.Sf    :r.-.*il 
till  ;,    1  ■  1    t  .    • .,  -  ■    -t  11/    (  r<  t-  )•-•  ••ri    !..•■  r<  !      <•'   w  i. .    h    it    i*  ii»ual    tti^t^a    .'i*^ 

thi- -ii  ••  r    il'.'.    «i'l         '...•»,'.'.•-   ilif   -.:•  Ii. A«».ii«.  an'l  ihr  .itz.^^v.  vv 

auM*-!-!    i.|.it.    !),••  M'.f    ill    !li>     i!'iiii  n  1^    t>l    ii    M|:«       .in  i     Up-ri    |ka«t»rnl  »'f  th«-?;;     ri*^ 

fiiti II  •  fi    !'•     i»  i.'M-i  II*   •  II*.  •■•  ■!  >i(    :•  Mtt^i-*!    tl.i-  jiit|.*ni«-nt  ilM*lf  rt-inB.n  nx   ^  a 

MHiiri'%  i.-ifi«l  :  .rtl  •  :  Iffu'i'i  *^-i-  I".  !i|  *th  »'l  •  '.*  I'li:*  utattatr  tliv^  ri-'(^l?rft-l 
f.i  B  I'-n  I  •  ■  Il  i.'  •  !••  'i  ft  ir  till  I  .1  •!.•  iir  I'f  «  *iini  •  '-rt  in  at  a  ilav  i-«-rta;h  a*  a  |«m  <  ^^l 
ln'fi'l  -'  }'•  \  *  '■-  II'?  a  •  •  -it'ii'ti  II  ■  *\' \  \  •'t '\  I  \iiTM'  •  !*i.  ■  1 '■  t  Sftun*!  '■•  »■"* 
a  Harr  in:  •'  I'l-MM-h  I  tt  .•!•'•■  ^  %  iTi**  i.'ii«  i.(*  •  !  a'int  71  *•  T  lUli!  •^*4. ,  tlk<i«if  la  a  K  »J 
br  aiMi   ^.y*u,  \^  'i«uiit.   \\K»,-   i.i*r    to  a   Lail-Uiiul.  i*J  |l.  A  I*.  44C.}  DOT  » 
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Final  judgments  are  such  as  at  once  put  an  end  to  the  action  by  declaring 
that  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recover  the  remedy 
he  sues  for.  In  which  case,  if  the  judgment  be  for  the  plaintiff,  it  is  also  con- 
sidered that  the  defendant  be  either  amerced,  for  his  wilful  delay  of  justice  in 
not  immediately  obeying  the  king's  writ  by  rendering  the  plaintiff  his  due;(A) 
or  be  taken  up,  capiatur,  till  he  pays  a  fine  to  the  king  for  the  public  misdemea- 
nour which  is  coupled  with  the  private  injury  in  all  cases  of  force,(i)  of  false- 
hood in  denying  his  own  deed,(A')  or  unjustly  claiming  property  in  replevin,  or 
of  contempt  by  disobeying  the  command  of  the  king's  writ  or  the  express 
prohibition  of  any  statute.(/)  But  now  in  case  of  trespass,  ejectment,  assault, 
and  false  imprisonment,  it  is  provided,  by  the  statute  5  &  6  W .  and  M.  o.  12, 
*that  no  writ  of  capias  shall  issue  for  this  fine,  nor  any  fine  be  paid ;  but  r4iQQA 
the  plaintiff  shall  pay  65.  8^.  to  the  proper  officer,  and  be  allowed  it  ^ 
against  the  defendant  among  his  other  costs.  And  therefore  upon  such  judg* 
ments  in  the  common  pleas  they  used  to  enter  that  the  fine  was  remitted;  and 
now  in  both  courts  they  take  no  notice  of  any  fine  or  capias  at  all.^m)  Bat 
if  judgment  be  for  the  defendant,  then,  in  case  of  fraud  and  deceit  to  the 
court  or  malicious  or  vexatious  suits,  the  plaintiff  may  also  be  fined  ;(n)  but  in 
most  cases  it  is  only  considered  that  he  and  his  pledges  of  prosecuting  be 
(nominally)  amerced  for  his  false  claim,  pro  falsa  clamore  suOy  and  that  the  de- 
fendant may  go  thereof  without  a  day,  eat  inde  sine  diCy  that  is,  without  any 
further  continuance  or  adjournment;  the  king's  writ,  commanding  his  attend- 
ance, being  now  fully  satisfied,  and  his  innocence  publicly  cleared.(o)" 

Thus  much  for  judgments ;  to  which  costs  are  a  necessary  appendage ;  it 
being  now  as  well  the  maxim  of  ours  as  of  the  civil  law  that  "  tnctiuf  victcri 
in  expensis  condemnandus  est  :'\p)    though    the    common    law  did    not   pro- 

(»)  %  Rep.  40,  ei.  (0  8  Rep.  60. 

(*)  8  Hep.  50.  11  Rep.  43.  5  Mod.  285.  See  Append.  No.  U.  ("»)  Solk.  64.   Carth.  800. 

1 4.  («)  8  Rep.  69,  eO. 

(*)  P.  N.  B.  121.  Cb.  Litt  131.  8  Rep.  60.  1  RoH.  Abr.  210;  (•)  Append.  No.  ni.  }  6. 

lilL  Entr.  379,  C.  B.  Uil.  4  Ann.  ro(.  430.  (#)  Cod.  3, 1, 13. 

creditor's  bond.  3  East,  22.  7  T.  R.  300.  But  all  other  bonds,  either  for  payment  of 
money  by  instalments,  or  of  annuities,  or  for  the  performance  of  any  covenants  or  agree- 
ments, are  within  the  statute.  See  8  T.  R.  126.  6  East,  550.  2  Saund.  187,  n.  (c.)  3  M. 
k  S.  156.  1  Chitty  on  PI.  507,  where  the  parties  in  a  bond  agree  that  the  sum  mentioned 
to  be  paid  on  a  breach  of  any  of  its  covenants  shall  be  taken  to  be,  and  be  considered  as, 
tdpvlaied  damages,  the  case  is  not  then  within  the  statute,  and  the  whole  sum  becomes  at 
once  payable,  according  to  the  terms  of  the  agreement ;  for,  where  the  precise  sum  is  the 
ascertained  damage,  the  jury  are  confined  to  it.  See  4  Burr.  2225.  2  B.  &  P.  346.  1  Camp. 
78.   2  T.  R.  32.   Holt,  Rep.  43.— Chitty. 

"  At  common  law  the  death  of  a  sole  plaintiff  or  sole  defendant  at  any  time  before  ftmd 
judgment  abated  the  suit;  but  now,  by  17  Car.  11.  c.  8,  where  either  party  dies  between 
verdict  and  judgment,  it  may  still  be  entered  up  within  two  terms  after  the  verdict.  This 
statute  does  not  apply  where  either  party  dies  after  tn/^r/ocu/ory  judgment  and  before  the 
return  of  the  inquiry.  4  Taunt.  884.  There  must  be  a  scire  facias  to  revive  the  judgment 
thus  entered  up  before  execution.  1  Wils.  302.  By  the  8  &  9  W.  III.  c.  11.  the  casus 
omissus  in  the  statute  of  Charles  II.  is  supplied.  It  provides  that  in  case  of  either  party 
dying  between  interlocutory  and  final  judgment  in  any  action  which  might  have  been 
maintained  by  or  against  the  personal  representative  of  the  party  dying ;  or  in  case  of 
one  or  more  of  the  plaintiffs  or  defendants  dying,  in  an  action  the  cause  of  which  would 
hy  law  survive  to  the  survivors,  the  action  shall  not  abate  by  reason  thereof,  but,  the 
<leath  being  suggested  on  the  record,  the  action  shall  proceed.  The  death  of  either 
party  in  the  interval  of  hearing  and  deciding  upon  motions  in  arrest  of  judgment, 
special  verdicts,  and  the  like,  does  not  deprive  the  party  of  the  right  to  enter  up  judg- 
ment, though  the  delav  thus  occasioned  by  the  court  mav  exceed  two  terms  after  verdict. 
See  Tidd,  8th  ed.  060,  967,  1168,  1169.  It  has  been  heM  that  if  the  party  die  after  the 
assizes  begin,  though  before  the  trial  of  the  cause,  it  is  within  the  statute,  which,  being 
remedial,  must  be  construed  favourablv,  the  assizes  being  considered  but  as  one  day  in 
hiw.  1  Salk.  8.  7  T.  R.  31.  See  2  Ld.  Raym.  1415,  n.  But,  in  the  Common  Pleas,  a 
verdict  and  judgment  were  set  aside  when  the  defendant  died  the  night  before  trial  at 
the  sittings  in  term.  3  B.  &  P.  549.  And  where  the  verdict  has  been  Uiken  subject  to  a 
reference,  the  death  of  a  party  before  an  award  revokes  the  authority  of  the  arbitrator. 
I  Marsh.  366.    2  B.  &  A.  394.    2  Chitt.  R.  432.— Cuitty. 
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fi*fiii«H|)y  allow  fiiiv.  tho  fim«'n>«>m«*nt  of  thi«  varniiiinlinl  party  In^ini;  lii«  oi/y 
|iittiifi|iiii4'iit  'VUv  tin>(  •il:t(iil«'  M  liK'li  i;iiv«*  i>i>«t<i.  r-t  ii(*fnifir.  t**  th«*  ilrriiaii'lant 
III  II  rt'iil  IK  timi  uji^  f|i«<  Niaiiitt*  III  4tl«»iiri*«tfr.  (i  K*lw.  1  r.  1.  a*i  ili'l  the  «(4tut^ 
of  Marltifr:;*',  .'>J  il«'ii  1 1 1  f  t»,  !••  iIm*  i|i*l«<ii«litiit  iii  hin*  |MirtiruUr  i'a«*.  n  ijt:i«* 
to  \v:ini**lii|i  in  rhi\alrv.  tlioiitrti  m  r«*alitv  m^f^  wrrv  bImbv*  (-i>ii«i4|«*r«^t  ;M'J 
im  iu«U*t|  III  thi*  ifU'ihfuth  ti|  iijrii:iL;«'<i  in  oiii'li  iii'li«*ii<i  wli«*rt*  ilainai;i-«  an*  c^vt'i  . 
aiiil  «*\i'n  ii'iu  i-i*i»i«  t*»r  tli«  plaint  iff  nn*  alwtt\^  «'ht«-rtN|  on  thr  roll  an  in<  n-A*<*  •  I 
dania:;r«  l>y  thi*  fMiirt  .  >/  Hut  Imtuum*  tlio**r  ilainai;i*4  iii«*n*  lnN|iiriili\  ma  !•-■ 
quati-  to  till*  |iiaiiititr'<*  i'\|m*ii^i*h.  the  Miitiiti*  of'  (floiiiTM«*r  onlt*m  i-iMtn  to  U'  a  ••> 
a«l«l«*«| :  uimI  liirtli«*r  «lin'i'(^  iliat  tli«*««anii*  rul«***)iull  hoM  plarr  in  alt  raM-«  «  h*  rr 
iht*  iMirty  i!«  to  nritvtr  ilania:;*-^  An*!  tlifn*liin*,  in  nut'K  M'tion*  wln-n  i  •■ 
•4lMn  *i"'"**i^"'^  ui-n*  tlirii  n«'o\i-nil»li»,  <a^  in  yuwrr  imptii»t,  in  i»hiih  •«l«niai:i-« 
-'  iftrn'  not  t;iviri  till  tin*  **tatttt«*  at  Wo^tni.  2,  l*i  M«lw.  !..•  no  rtMi*  anp 
now  ulloUfil.ir •  utili*<*«  llifv  havi*  Uvn  ox|»n*^«ly  ^v«*n  Wy  fw>nir  Aul-««^|utfi 
atatiito."  Tilt*  f*tatiiti*  :\  ili'n  VII  v.  1(»  wan  tin*  timt  whirh  allownl  an\  «^««t« 
on  a  wnt  ol'  rrror.  litit  no  roitiH  won*  allowoii  thr  d»tfniUtnt  in  aov  *ha|<«-  tiJ 
thoitatiit.M.!':;  ||,.ii  \  111  v.  Ki.  4  Jar.  I  <  :i.  h  &  «i  \V  HI  r  11.  4  4  .'»  Anr.-*. 
c.  Iti.  wliirli  vi*ry  «*i|iiita)ily  i;avi*  tli«*  cl«*t'i*nilunt,  il'  lit*  |in*vaiUMl,  ihc*  nanitf  f»t« 
M  till*  |ilaiiitilT  Won  til  havt'  liu«l  in  rant*  lu*  liail  n*«'«ivvn*«i.  TIkih*  nmtii.  on  Uit!i 
aitlvn,  an*  taxtMi  tmii  iti«F*|rrut«Mi  l»y  tlit*  |in>tlit»n«»tar}*,  or  «»tlM*r  |ini|»rr  ••flii«r  ot 
iht*  <'ourt. 

Till*  kini;  inn«l  any  |H*rM>n  liiiinif  ti»  lii«  n«4*«<^)  »hall  nrithrr  pay  nor  rrc^ivr 
c*«>««tn;  |iir«  U*Hi4|«*fi  ihut  In*  in  n«»t  in<-lui|iHl  un<i«*r  tlio  ^t*nrnil  wonU  of  thr«4> 
atatut«*it.  an  it  i<4  \i\n  |irfrouali\i*  not  tii  pay  tlu*ni  to  a  i»ul»J4'4't.  ni  it  in  lirn<-A*h 
hiN  «li^iity  to  n*<-«'iv«*  thnn"  Ami  it  M*«*inf«  n*afM>naMi*  t4>  i»iipfioAf»  that  t):# 
qUivn-miiHiirt  |iartii  ipiiti*;*  ot'  tin*  ^am**  pri\ilri;i';  ti»r  in  M'tion*  i»n»uKht  l>y  hrt 
ani*  wu<«  not  at  tlif  i  fiuiiion  law  •■Miifitl  totiml  pli-i||»«*f«  of' pn^MMution.  D«*r  c«*uii 
Ih*  aiiu'n-iMl  ill  m^'  iLfn*  wa*«  jiiili^fiii'iit  a^aiiifit  lirr.'fi  In  two  otht*r  i-a**-*  au 
exrinplioii  uUo  liri  iri'ni  pa\iii:;  (o«t«.  KxcttitorH  anil  a<lniinii*tniti»r«.  i«i'f r. 
auin^  in  tlio  riuht  ••!  tin-  ii«*i  i%i-ii|.  »)iall  fmy  iionr ;  ^  »  tor  thf  ^latutr  •H  lli  ^ 
VII I.  r.  l.'i  iloili  lint   i;i\r  r<*«t**  !•»  tho  lU'li-inlaiil**  uiilix»n  wl«fn*  thi*  a<ti"n  •^y 

iM»M4*th  tin*  t  oiitra<'i  to  U-  iuHilr  uitli.  or  tin*  wn>nt;  to  Ih*  «|nnr  t«i.  thr  plal^t>5 
liniM-ir'*  Aii'l  paujMp*.  that  i«».  ••iirli  an  will  i*wfar  tli«*iniM*lvi^  not  worth  ft** 
piMiniU.  an*.  )iy  r*tatiito  II  lli'ii.  VII  <*.  1;!,  to  havi*  original  writu  an<l  *^*^jmr%i* 
IfnttiA,  an«l  rotin*H-I  ami  attoni«*y  a^M^notl  tlimi  witlii»ut  fi*t* ;  anil  an*  rxctiM-l 
fnuu  |itt\in;{  4t»«t*i  Hiirn   plaintitN,  l»y  the  Matuto  lilS  llrn.  VIII.  v.  l.\  Imt  tiia 

ff    \H»r»l   ^  .  I!  (4  ••    F   ^    a  |0|     C*  Utt   in 

'    !••  K'f   '    •  ••,  I'mJai   tM.     I  !••».  la 

•    "1*1  .»  II  I.   \  III       % 

"  Whirt-%-i*r  A  I  art  %  h.k-  •ii«t«iiii«-^l  •Uniair*'.  An«l  a  iirw  at^t  ^iT««  another  than  the  «^na». 
mon  Uh  ri>!ii*-«l\.  •m  h  |*iri\  in.iv  r« « «>\«'r  « mt*  a«  wrll  »»  iLiniafr>«:  fiif  the  •tatu'r  f 
tl|ou>  •'•t*T  r\U  !iiU  !••  ^*:\t  «i»»t<i  ill  .ill  !«•«••  «ili«*rt*  'Itiiiiai^i'^  afr  |:i%«*n  In  an*  |  laatiii^  :e 
anv  a*  tit^ii.  K>  an\  •t.itit*-  .i!t«r  (h.tt  |>arl:ani«*nt.     •  In«t.  2^*9.     fi  T.  K.  .1W  -^i'mtrrt 

••  rin  Ff  ari*  •• 'iiif  *'\-  >  \t,"U*  !••  iIm-  nilf  that  ili»*  kin^r  neitlnT  \^y  n«r  rer#-,»*i»  .-»«•• 
T1iu«.  1'^  ■-•  ll«-n  \  III  i-  ..'«.  •.  'i4.  thi*  kiMff  in  all  •iiit*.  ti|«in  anr  ol>|i^it«in«  «>r  •(«» 
tnalti«*«  iii.itli*  III  litiii««*i!  iT  t<i  lii«  ij-i .  •hall  ha\«*an*l  r*-«  oT^r  hi*  ju*l  ilf'hta.  c«««tt.  an*!  'i* 
map**,  a*  «tt)ii-r  i  ••ti;ii.>  n  |  •■r«<iii-  u*t*\  in  tin.  H>  ihr  *S*  4ir«i.  HI.  r.  .V>.  if  the  fru^Xm  aa^l 
rhaiti  !•  an*  iii^iitlii-n  i.!.  >  rrni-.  (".  ami  tl.«*  UipN  an*  •«il<l  tnwanb  iltarharpn^  tf  * 
dr-hl  illif  It*  t}ii>iii>M|i  ;ii  •iii-h  •  aK>«-.  "all  r-.iU  an<l  rV|^iiM^  inrurrv"!  hv  the  rr><«B  Ji 
«*nt«>r«  .rii;  tin-  |>i\iii>i.r  •  t  -i^t  h  <lfi  (  .ir**  !•»  !■«•  |  ai«i  "  Hy  4.t  tti-**  III.  r  W.  •  41  *  ^t 
niai  U«  lt%i«>i  .i.*.i.iit  t  ..|'. .  :..r«.  .  !  !.%\t-»  in  ri  rta.ii  •^••■^  Sri*  .1  I'nri*.  V*  In  r»,-^  •» 
th«*  atti'rfit-%  j»**  I.*  r.il  ri  •  •  .\t-*  •  •Mt-  t%)i«  rt-  h«*  :•  iiia*!*- a  ilt'fi'niUni  in  rtm^^>rt  nt  |#ir»  «« 
^%fti  !••  I  li.i;:li*  •  it  ;li  r«  -|«-'  t  «1  tl-i'  .litll:«-«iiAtf  ri|:lil«  I'f  llir  «*n>«n  in  r— *!■  c^  :ista^ 
lai-v       Aii'l  ••  ••  I  **  A  "^       •!      «  iitTTi 

"  If  «\f-u'.ir*  •!!•   .*•  *  \..  n'.  ••  i.f  iik>>nf\  |.jiii|  i.i  thi*ir  u*«*  after  the  l«*«talnv*«  •»-^«' 
thf\  •Imll  |»«^  •  >*t-.      •  1     I:   L.I       {:■{'{.  1**14.     Whi-n  rxrifutivrt  an«la«lmins»tra!- r«  i-« 
cit'tiMi'lAitt*.   ilii\    \'\\    ..►*?•   \X*    -Tl.tr   I  ••-•«»n«      Ti'l«l.  '•til  r«l.   |o|rt.     4lr  «h«T«-vr  ?*• 
cmiiM'  tif  SI  ti<>ii  mr:**'^  in  tli*-  l.iiii*  ff  rho  i  \(*«-iit«ir.  a*  thei-nritrninn  in  lbe<w»eii/  lr**^«« 
ihr  i-tfi  titiir  •hikll  |Mi%  I  iMt*    U.Aii-«*  It  I*  n<tt  ti  •*«*•'>  ••arv  to  hnnf  the  Si-lh^B   m    li  ^     ^»a 
ra'-t«-r  nf  ft«i".it<'r       7   I'    l{      '•*      >••  .tii  f\f«  uTi<r  **r  jnliikiiii'iratnr  i«  liahl»  to  |«f    tW 
€\»u  «•!  a  n<>ii  1  r>«.    o  1 .  U.  t.^4.     >r«*.  in  gct-nrrml.  Ti«i«l.  mU  rd.  1014.-- OiaamAa. 
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suffer  other  punishment  at  the  discretion  of  the  judges.  And  it  was  formerly 
usual  to  give  such  paupers,  \t  non-suited,  their  election  either  to  be  whipped  or 
pay  the  costs  :(w)  though  th^t  practice  is  now  di8U8ed.(x)"  It  secrns,*how-  r^^n-i 
ever,  agreed,  that  a  pauper  may  recover  costs,  though  he  pays  none ;"  •- 
for  the  counsel  and  clerks  are  bound  to  give  their  labour  to  hitfif  but  not  to  his 
antagonist.(y)  To  prevent  also  trifling  and  malicious  actions  for  words,  for 
assault  and  battery,  and  for  trespass,  it  is  enacted,  by  statutes  43  Eliz.  c.  6,"  21 
Jac.  I.  c.  16,  and  22  &  23  Car.  II.  c.  9,  §  136,  that  where  the  jury  who  try  any 
of  these  actions  shall  give  less  damages  than  40^.  the  plaintiff  shall  be  allowed 
no  more  costs  than  damages,  unless  the  judge  before  whom  the  cause  is  tried 
shall  certify  under  his  hand  on  the  back  of  the  record  that  an  actual  battery 
(and  not  an  assault  only)  was  proved,  or  that  in  trespass  the  freehold  or  title 
of  the  land  came  chiefly  in  question."  Also,  by  statute  4  &  5  W.  and  M.  c.  28, 
and  8  &  9  W.  III.  c.  11,  if  the  trespass  were  committed  in  hunting  or  sporting 
by  an  inferior  tradesman,  or  if  it  appear  to  be  wilfully  and  maliciously  com- 
mitted, the  plaintiff  shall  have  full  costs,(^)  though  his  damages  as  assessed  by 
the  jury  amount  to  less  than  40«. 

After  judgment  is  entered,  execution  will  immediately  follow,  unless  the  party 
condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  proceedings;  and 
then  he  has  his  remedy  to  reverse  them  by  several  writs  in  the  nature  of  ap- 
peals, which  we  shall  consider  in  the  succeeding  chapter. 


[; 


•)  1  Sid.  261.    7  Mod.  114.  (»)  1  Eq.  Ca.  Abr.  125. 

)  SiOk.  606.  (>)  See  pages  214,  216. 


^*  But,  as  observed  in  Tidd  Prac.  8th  ed.  94,  it  does  not  appear  that  so  disgraceful  a  pro- 
ceeding was  ever  adopted  by  inflicting  the  punishment. — Chitty. 

"  1  Bo3.  &  P.  39.  The  pauper  in  such  case  can  only  recover  as  costs  the  sums  he  is 
actually  out  of  pocket,  not  such  sums  as  would  have  been  so  paid  in  an  ordinary  suit  by 
any  other  plaintiff";  and  it  seems  that  he  and  his  solicitor  may  be  required  to  state  on 
oath  the  amount  thus  expended  in  equity.     Hullock  on  Costs,  228. — Cditty. 

"  The  43  Eliz.  c.  6  enacts  that  where  the  plaintiff^  in  any  personal  action,  except  for 
any  title  or  interest  in  lands,  or  for  a  battery,  recovers  less  than  40«.,  he  shall  have  no 
more  costs  than  damages,  if  the  judge  certifies  that  the  debt  or  damages  were  under  40«. 
But  if  the  judge  does  not  grant  such  a  certificate  to  the  defendant,  the  plaintiff*  recovers 
full  costs.  Actions  of  trespass  n  ct  armis^  as  for  beating  a  dog,  are  within  the  statute.  3 
T.  R.  38.  The  certificate  under  the  statute  may  be  granted  after  the  trial.  This  certifi- 
cate, it  will  be  remarked,  is  to  restrain  the  costs;  but  a  certificate  under  the  22  &  23  Oar. 
II.  c.  9  is  given  in  favour  of  the  plaintiff*  to  extend  them  from  a  sum  under  4Qf.  to  full 
costs.  If  the  defendant  justifies  the  battery,  the  plaintiff^  shall  have  full  costs  without 
the  judge's  certificate,  though  the  damages  are  under  40^.,  for  it  is  held  the  admission  of 
the  defendant  precludes  the  necessity  of  the  certificate.  But  a  justification  of  the  assault 
only  will  not  be  sufi^cient  for  this  purpose;  for  the  judge  must  certify  an  actual  battery. 
3  T.  R.  391.  This  certificate  also  may  be  granted  a  reasonable  time  after  the  trial.  2 
Bar.  k  Cres.  621  &  580. 

In  declarations  for  assault  and  battery  there  is  sometimes  a  count  for  tearing  the  plain- 
tifi''s  clothes;  and  if  this  is  stated  as  a  substantive  injury,  and  the  jury  find  it  to  have 
been  such  and  not  to  have  happened  in  consequence  of  the  beating,  the  plaintifiTwill  be 
entitled  to  full  costs,  (1  T.  R.  d56;)  unless  the  judge  should  assist  the  defendant  under 
the  43  Eliz.  c.  6.  So  in  a  trespass  upon  land,  the  carrying  away,  or  asportavU,  of  any  in- 
dependent personal  property  will  entitle  the  plaintiff*  to  full  costs,  unless  the  asportation, 
as  by  digging  and  carrying  away  turves,  is  a  mode  or  qualification  of  the  trespass  upon 
the  land.  Doug.  780.  See  these  acts  and  the  cases  upon  them  fully  collected,  Tidd,  §87, 
988,  990  to  1005.— Christian. 

'•  The  account  given  of  the  43  Eliz.  c.  6  is  not  quite  correct.  That  statute  is  not  con- 
fined to  the  causes  of  action  specified  in  the  text,  (indeed,  it  specifically  excludes  one  of 
ilieni,  battery,)  but  extends  generally  to  all  personal  actions :  and  its  object  was  to  confine 
suits  for  trilling  matters  to  inferior  courts.  It  does  not  require  a  certific^ite  to  give  full 
(vwits,  but  to  take  them  away ;  and  it  was  the  unwillingness  of  the  judges  to  interpose 
under  this  statute  which  induced  the  legislature  to  pass  the  statutes  of  James  and  Charles 
upon  a  different  system,  these  last  restraining  generally  the  costs  in  certain  cases,  unless 
the  judge  by  his  certificate  deemed  it  proper  to  grant  them. — Colkridgi. 
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rilArrKK   XXV. 

or   rHi>^KKl>lN«iS   IN   TIIK   NATIUK  oF  AITEAIX 

MfWl         *pR<H*i.i.iiiMiH.  in  till*  tiniiiro  i»r  <r/>/>riiN  fnini  tin*  |inM'«'«Miiii<;^  «>f  th« 
^^     kin^'o  ('«»tirt*t  tit'  law,  nr\*  i»t'  vnriou**   kitHln:  a(*«'i»nliit^^  ti»  tin*  wuljrct* 
■Mthr  iti  wliii-li  th«'y  art'  iniiifniiti.     Tht*y  an*  |»riiiH|ially  l«Hir. 

I.  A  %\r.t  «*r  w/ff/inf .'   uliicli  lifth  to  iiH|iiiri*  mli«*tht*r  a  jury  oi  twrlvr  nirti  L;av« 
a  laUi*  %i-riii(-c  -.  .1  •  tliut  m»  Uio  jii<l:;tiii'iit  tiilltiwin^  ttii*r«*ii|Miii  may  In*  rr\«-r««Hi: 
and  llii^  riiii?*t  U*  hnMi^lit  in  tin*  liti-tinu*  ul'liini  tor  whom  th«*  %'i*nlit't  iiia«  ^i\rQ; 
anil  ot  t\%o  ut  U*u»t  III  th«*  jiin»ni  who  ^\^  it.     Thin  lay  at  tlio  ('••min«>ti  law 
only  u|Hin  writi*  o|  ti*Aizt ;  umi  9^*vtun  in  haw  U'^'n  nwval  uith  thiit  in*tituti«in 
by  kiii^  lli'firy  II  ,  al  the  in«»t:iia*i*  <it*  hin  rliiot  juntii-t*  <ilaii\il:  l>rintf  |»n>l«l4jf 
nciint  aft  4  ili«*vk  u|i«»n  the  vu«t  |Niwi*r  th«*ii  rf|»«HK*<l  in  the  riHttifnituni  f»t  a»«ii«« 
ul*  lhi<liii;;  11  vi'niii't  aK-Mnlm;;  t«»  th«*ir  «iwn  |M*nu»tuil  knoH-liN|^«*,  ikith«iut  tU« 
MOMI     **^ttininatioii  ot'  viitfH**»M'«i      Ami  even  hen*  it  extemle^i  no  t'iinh«-r  than 
J     to  Mirh  iii«ttuno*««  *uh«'n*  the  inHue  %iaM  joihtHi  u|»<»n  the  vef}  |«i*.ni  i< 
aaaixe.  nhe  h«'in«hi|i.  ili*»Aei<«in,  A**  .(  ami  not  on  any  e^illateral  matter;  a*  \i>lrtt« 
a^t*.  h:i*-tarii\.  or  any  nthfr  tJi<«|»ut«*4l  tai-t.      In  them*  <'aM*<t  the  ciMi^r  wa*  »ai<l  to 
be  tiirtii'«i  int«i  an  inY><«<^/  or  a  jury,  :,i*.%i^t  r^rfifur  in  junifum.  •  or  that  tht*  a»«ii« 
ah<Mil>l   In*   takrfi  in  nvm/uM  junittr  tt  n-tn  in  mttium  aMtur;   that  i*.  that  the  >*v# 
•hoiilii  In*  tri<*<i  hy  a  mnunon  y\r\  **t  ini|ii<'^t.an<l  not  hy  n*«-<»:;nitiir«<>f  a*»)Ci*    A* 
ami  thi*n  I  a|(|»n*lien<l  that  no  attaint  lay  a&;aifi«>t  the  in(|iii-«t  or  jury  thai  •Irtrr- 
niintMl   *iirh  r«illaterul   iHMti«*  .  .■  •     Nrithi*r  <li»   I   tlntl  anv  mention   ma'lr  l\  \»nt 
autit  lit   writ«'r«.  i»t*  v^iuh  a  pnH'riH  ohtainin^;  alter  the  trial  l*y  in(|u«-«l  i*r  jurr, 
in  th«'  olil  N«irnian  **r  t'(*<Hial  artiitm*  pnMK*i-utt«l  hy  writ  lit*  rntr^.      Ni»r  «li<l  anjr 
attaint   lie  in  (rl^|Hl\.*,  *iii,t^  \*t  other  aetion  |N*nM»iial,  hy  the  oM  enmnH'n  law  : 
becatiM*   liiitiH*   wen*  alwayvi  tlfterminetl   hy  commim  in<|Ut*<*tfi  or  janr«   •/•     Al 
l«ni;th  the  »»tatiilv  ut'  \V«-<«tin    1.  .'i  K«lw.  I.  c.  li^.  all<»w«sl  an  attaint  t«>  Itr  •••d 
apoii  ih<yi<«^/«.  a*«  Wfll  a<«  if.*-«fji'5.  uhieh  wen*  taken  u|M>n  any  f»l«*a  <»!'  At  a  i  <*r  of 
/fff /••'/'/      Hut   thi«*  wa^*  at  the  kiti^'H  4liM*n*iion.  and   i^  1*0  under^ffMnl  h\  (b« 
author  t»t'  Kh-la.  r*  a  writer  rontem|M»mry  with  the  t»tatut«* ;  though  Sir  NlwaffU 
Cokt*    t  .  ^«-«nif*  to  hi<l«l  a  ditien-nt  o|»iiiiiin.     Cither  f*ul*M*«|Ufnt  i»tatut«'«(^    inin^ 
du«-«'d  th«*  f*atiM*   n*niedy  in  all  |ilea*i  o|  fr^-jt^wiu,  and  the  i»tatiite  l\\  VAw.  Ill   r.  7 
cxteiii|i-«l  it   to  if//  iil«-a«i  \vhat«MfV«-r.  |N*r«4»nal  a**  well  a«  n*al ;  exi-rpt  only  th# 
writ  Mt  r*yA/.  in  nin  li  ra*-«**«  wh<*n'  the  mi^M*  or  iiw>ue  \m  joine^l  on  the  airrr  f-fki^ 
ami  ii"t  iin  any  *-*-lf-itfnil  f{iit-<ti*>fi       For  thout^h  the  attaint  M*em<i  to  harr  !<«« 
grii<Ta!l\  al!«i%%««l  in  the  ni;;!!  «tt'  llfiirA'  the  Siitnd.  A    at  the  tlr»t  intnaloitiOtt 
ol'thi'  i:raii<l  a****i/.«*.    whirh  at  that  tinu*  mii;ht  c*«in«*i<it  ofonlv  t^'ht  rrco;;nitora« 
•1111  1      '"  ^*'*^'  they  Hi-re  all  unaiiiniou«t,  •  yi>|  i^uliM'^Uent  *authi*ritieii  ba\e  ht ••«!«« 
-*     that  no  attaint  lir^*  «*n  a  fal<H*  %enliet  ^ivi*n  U|t«in  the  merv  riarhl.  cttbcr 
at  ri»i!ini«in  law  nr  l*y  ^(atiiti*;  Imm  ati«H*  that  in  «letemiine«l  hy  the  i^rand  a«#ij#. 
apiM'.thd  ii>  hy  the  |>>irt\  hitii*Mlt.  and  now  (*on**iMin«(  ot*  «ii  frra  junir^i  1 

Th«- jtirv  who  an*  to  trv  thi^  t.iUe  venliet  mti^t  lie  twi-nivf'c»iir.  and  an*  ralM 
the  ;;raiid  Jtiry  ;  t«ir  tht-  law  uilU  ni*t  that  the  imth  of  oh«>  jury  of  iwrKe  fmt% 
•hoi:li|  he  attaint«*d  or  ««-t  a«i'le  hv  an  enual  numU'r.  nor  hv  le««  in*l<*r«l  thaa 
doiihh'  thr  I'irini'r  K  It'  thf  iinttt*'r  in  di»|iiiti*  N*  of'  tiirt\  |Niun«lii' ralvr  in  per- 
iMMiaU.  '^r  «•!   t'trfv  «liil!iiii:i»  a  \ far  in  land**  and  leiiemmt**.  then,  hv  »tatn?^  IS 

•  •  • 

II«-n  VI  V  .'1.  rai  li  ::r:in<|  j:ir'*r  in-ft  have  tn*i*holi|  t«»  the  annual  value  ol  twrntT 
prnnd**  And  he  that  l>riti^i»  tlif  attaint  can  ifive  m»  otiier  <*viden««*  t<*  tW 
i;run<i  y\T\ ,  than  ul..il  nai  •.n^maily  j;jven   t'l   the  |M-lit       F<*r  a*  tbt-ir  irr'l»rt 

••   I  h  I,   I.  ft«i  ■'    :  Iftai   t  n  I* 

I*  ir        •"  i.«    4  M  •  ^  '"*■'"*'  ^        '  •lii  1  i»v  III  ■«  I. €  %   I M«  III  t  :    9 aa» 

HI.;     Ill  ..'««'«     <      I  i.t     ■ :.  I      I'.').  i\  lit  r   > 

,•    rr«.  •    4    -      4    ;      li  I    il    I  '    ••*  !'■«•  »• 

i«  )  ^  .•«  .*  i4«  111  1..  IT    >•!  f*  \i    iiH  ^        •  iff..«  .'••    rvc  kxi?    ikittitiK    iiik^ix 

^  !•  II*     I*-  •*   i  «•    I  r«a  AW  9^ 

••/■'.-:  ^«  !'  •  itr.  t  '  I  '■  v«  «.  II    iwci  !.«  fif  r 

1  Aholuhed.  hy  tUI    6  «ifH».  IV.  c.  Cil. 
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is  now  trying,  and  the  qaestion  is,  whether  or  no  they  did  right  upon  the  evi- 
dence that  appeared  to  them,  the  law  adjudged  it  the  highest  absurdity  to  pro- 
duce any  subsequent  proof  upon  such  trial,  and  to  condemn  the  prior  jurisdiction 
for  not  believing  evidence  which  they  never  knew.  But  those  against  whom  it 
is  brought  ai"e  allowed,  in  affirmance  of  the  first  verdict,  to  produce  new  mat- 
ter;(/)  because  the  petit  jury  may  have  formed  their  verdict  upon  evidence  of 
their  own  knowledge,  which  never  appeared  in  court.  If  the  grand  jury  found 
the  verdict  a  false  one,  the  judgment  by  the  common  law  was,  that  the  jurors 
should  lose  their  liberam  legem  and  become  forever  infamous;  should  forfeit  their 
goods  and  the  profits  of  their  lands ;  should  themselves  be  imprisoned,  and  their 
wives  and  children  thrown  out  of  doors ;  should  have  their  houses  razed,  their 
trees  extirpated,  and  their  meadows  ploughed ;  and  that  the  plaintiff  should  be 
restored  to  all  that  he  lost  by  reason  of  the  unjust  verdict.  But  as  the  severity 
of  this  punishment  had  its  usual  effect,  in  preventing  the  law  from  being  r^jnc 
executed,  therefore  by  the  *8tatute  11  Hen.  VII.  c.  24,  revived  by  28  ^ 
Hen.  VIII.  c.  3,  and  made  perpetual  by  13  Eliz.  c.  25,  an  attaint  is  allowed  to 
be  brought  after  the  death  of  the  party,  and  a  more  moderate  punishment  wm 
inflicted  upon  attainted  jurors ;  viz.,  perpetual  infamy,  and,  if  the  cause  of  action 
were  above  40/.  value,  a  forfeiture  of  201.  apiece  by  the  jurors,  or,  if  under  40^, 
then  5/.  apiece :  to  be  divided  between  the  King  and  the  party  injured.  So  that 
a  man  may  now  bring  an  attaint  either  upon  the  statute  or  at  common  law,  at 
his  election  ;(m)  and  in  both  of  them  may  reverse  the  former  judgment.  But 
the  practice  of  setting  aside  verdicts  upon  motion,  and  granting  new  irials,  has 
so  superseded  the  use  of  both  sorts  of  attaints,  that  I  have  observed  very  few 
instances  of  an  attaint  in  our  books  later  than  the  sixteenth  century. (n)  By 
the  old  Gothic  constitution,  indeed,  no  certificate  of  a  judge  was  allowed,  in 
matters  of  evidence,  to  countervail  the  oath  of  the  jury ;  but  their  verdict, 
however  erroneous,  was  absolutely  final  and  conclusive.  Yet  there  was  a  pro- 
ceeding from  whence  our  attaint  may  be  derived. — If,  upon  a  lawful  trial  before 
a  superior  tribunal,  the  jury  were  found  to  have  given  a  false  verdict,  they  were 
fined,  and  rendered  infamous  for  the  future.(o) 

II.  The  writ  of  deceit ^  or  action  on  the  case  in  nature  of  it,  may  be  brought 
in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by  fraud  or  col- 
lusion in  a  real  action,  whereby  lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right.*  But  of  this  enough  hath  been  observed  in  a 
former  chapter.f/))' 

III.  An  audita  querela  is  where  a  defendant,  against  whom  judgment  is 
recovered,  and  who  is  therefore  in  danger  of  execution,  *or  perhaps  r*4Ag 
actually  in  execution,  may  be  relieved  upon  good  matter  of  discharge,  ^ 
which  has  happened  since  the  judgment :  as  if  the  plaintiff  hath  given  him  a 
general  release  ;  or  if  the  defendant  hath  paid  the  debt  to  the  plaintiff  without 
procuring  satisfaction  to  be  entered  on  the  record.  In  these  and  the  like  cases, 
wherein  the  defendant  hath  good  matter  to  plead,  but  hath  had  no  opportunity 
of  pleading  it,  (either  at  the  beginning  of  the  suit,  or  puis  darrein  continuatkce, 
which,  as  was  show^n  in  a  former  chapter,(^)  must  always  be  before  judgment,) 
an  audita  querela  lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved  against  the 
oppression  of  the  plaintiff.     It  is  a  writ  directed  to  the  court,  stating  that  the 

(t)  Pinch.  L.  iS6.  tantur  in  btmis^  de  cmUro  perjuri  d  inUatabiUs.*'  Sdornh.  4t 

(•) 3  Inst.  IM.  jurt.  Ckdh.  1. 1,  c.  4. 

{*)  Cn».  Kli*.  309.    Cro.  Jac.  90.  (P)  8«e  jwgp  165. 

(•)  •*  iSSi  tamen  tvidenti  argitmtnto  faftitm  jtiruMe  oonvtfi-  (fj  See  pogvSlO. 
AUUiir  {id  quod  $uptrius  judicium  cvgnoscrre  debet)  m%de- 

«  The  writ  has  beon  abolished,  by  3  &  4  W.  IV.  c.  27,  s.  36.— Stewart. 

■By  stat.  9  Geo.  IV.  c.  14,  s.  6,  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  liability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods,  unless  such  representation  or  assurance  be  made  in  writing  signed  by  the  party 
to  be  charged  therewith.    Statute  not  to  take  effect  till  the  1st  of  January,  18^29.— 

Gbittt. 
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i-tiiii|il:iiiii  iif  tin'  ill  fi'n't.niit  lialh  \>*'fU  ln-anl.  .»'/'/''.i  •/*"'•'•'  •.'•••»!■'•''■«  ar-1  !*•■  •. 
•tflliii^'    ••uf    ti.i'    iii.it  li-r  <il    (In-  •  ••iiijiiailil,  it    a'.    itlL;->>    <  iij*'ii  •    lln    ••'itt    '■■•a. 
ihf  |i.ii  I  «  -  r  «  I"ii-  li.i  111.  aifl.  }ia\  in j  li«-:ii*l  lln  :r  ;t.l*  ^'utp-n*  iiii-l  |*ri-'>    !■•    a  .-«■ 
Jll^ljii-   !■•  I«    •!  'Ill-   i'tlHi-i-h    till  III     r*       It  :il**t>  i.t«*  :<|-  l  ;i:i.  uLi-ri   i'l'l.-M.i  i.\    ••  ••'• 
l;iiiii  •!  ii.  .litiot   tilt  III  i>\    -  •;«    r./.  !./.«  !••  iiti*v«r  tli<-  •!•  ri  i.|    tlnir    |>riii>    |  a.    ai    .  .: 
hu)i|i«-|i-    .il .  i-rM  .iiiN    tli.il    fill*    ••ii;.MIi;il     )M<i;;iiM-li(    :ij:i.ii«t    tl.*:r    |>lilii:p.i.     .•    : 

\i*r**«''l       I'T'  in  If  I  ill-  t-.iH.  iitltT  )il'l;.'!ii«'lit    li.nl  ;i  j:iili «!  t  inlii.  i  :iv  •'  I t')*"'*     '     '^ 

III    y.r  •/ /     (|i;t    »|iiiuii    lii;i(t(-r.  lilnl    ()i«*l  i>t«iii-    lin\    •!  .ill     \ili\v    n  ilri  •«    l-\      -.      '? 

yuim  I.    <     uituli   j«  a  Hill  i>l    u  lin»**I   liliir*li;ii    li.ifiin'.  uinl    ««-iiii^   <•>  lia**i    ?-•  •  ii 

ti\  villi  •!.•  «|   Hi  uii\   *  :!-••  llii'n*  «li>'tii«l   Im*  :iii  iiiiiiri  ««i\  ••  iliti  •  I  ••!    tii«?i«  t  ,  h  t  •  •• 

I  ptirSx    HJni  liatli  a  ;;>MMi  iIiIi'ih  f  i^  !•»•»  laii*  Ii>ui:ii»i*  it  iii  tin*  •tpliiiur\    l>>riit«  ••! 

luw        )i>i(    (in-    iinliiii:«-ii<  I*    ipiW    •litiHii    |i\   (I irT«i    III   LTraiitiit;;  a   •i«*i.ti.ar\ 

ri'in  t    ii|'«>ii    iiiiiti'iii.    ill    «  a"*!-**    ••!     «iii|i   t*\nii-iil    <i)ipri-«»i*'ii.  r>    li.i«   aiiii"«t    ri  Ci- 
(Irti  >1  !.->•  ii»«  (III'  unl  ••!   ttu  iif.i  Y^f  ff /.I,  iiiiil  iln\i  II  it  i^mti*  ••iit  ••(    |*nit(nf* 
W      liiit.   I>>iirilii\,  tin*   |iriii<  i|i:il   fiii'tli«Ml  i»t   riilri— i»  X^r  t-rrMiii«iii«  j!i<l;:ii.i-t.'« 

ill  tin*    Kii.;:  «   tiHirt   ••!    r iil    i^    )>v  wnt  >  f  nr^r    !<•   ««iiiir  fii:p«  ri«'r   •••urt  ••( 

a|»|N'al 

*iir  1  *'^  ^  '^'^  "'  *'''^'''  ''  '  ^'*'**  '"r  pMiiiii*  «ii|i|M*«i  •!  iiii«tak<*  111  (In*  )>ni«  1^  'liriT*  -  I 

*  '     a  I  'iiirt  <•!  rrniiti ;  |iir  (i»  aiiii-inl  «Tnmi  III  a  l':i««f  i  iiiirl.  ii«»(  •■!  n  *  «»nj  a  m  r-.*. 

ol'/ii/.*r  jU'i-jmtnf  In**  .  I  .     'lln-  h  ril  ••!  iTiiir  ••iii_\  l.«"i  ij|n.||  inatti-rt't  i>i*i-  ar  •  i.j 

ll|li>ll  (Ik'  tai  «*  III    (III'    |ir<N-ri-iii||^ii  ;    Nil     that     in*  i'\  pli-ln  i*  !<•    ri-«|Uir**«l    t«i  ■•llh^CAI. 

tiatf  or  ■»u)i|Hirt  il ;  tlii-r«-  U  ihi;  im  inrtliiMl  ni  n-\i-r^itit;  an  <-rn'r  in  tlif  iiitrnm- 
liatH  11  «•(  ri>  r«,  Imt  l>v  nn  attaint,  nr  m  in'W  trial.  !<•  i-i«rrf*it  iln*  tiii*|jikiti  *A 
lilt*  t*iriiii-r  v»r»lnt  ' 


'  III* h  I  4*«    r  \  n  I'-.* 

■  •    I  !.■  a    \   r     «•• 

'     1.  r  !  |;«t.i.    i   * 


-    «•■-»!   ^      tl!   f*. 
•    l.t<  I*.   I.  a**. 


•I'll    .*     !'\ri-   •  i\  •.  "I    ti'nt-  It    1. 1  1^'   Tin-   Ml  "I*  rn    jr  »••;-■-    (■•  5i.!ir|-  •••    ;ii    a   ■»:;.■..  i" 
w.iv.  .Il  .ill  i-.i-t  •  « InTf  ill'"  I  tr'\  w  ■•!    I  ••••  •■nlitlfl  :■•  r-  !.•  f    'ii  .in    ■    •  *  i  .  ■   -     j         1   !".  - 
A  I'll!     IJ*».     In  i.'!  IM  r.il  ?!.••  •  ■■•irt-  wjII  ii-'t  pit  tin*  •{•■S  ii-i  ii  ■  ?     Mm-  ?»t"i*    •■  aii  I  »-*••?  -^ 
•  •f  .III    :    •'•   ,  -.  I 'il  w  ill  !•  1  •■*  •-  liifii  111  »i  ■iiiiiiii  »r-.  ».i\  ■n  ii."'j    II      I  l^.rr    l".*?       •'.: 

Mlii-rt   ti.-    ;:r>>i;ii>l  ■■(  liii  ifii*  I  I"  ii  r«  !•  !•••-.  ^^In-i.  ti.'-n-  \*  —  n,*-  'l-'iil'l  .iU-iil  itn  •  !••    .• 

nr   «•■'!■•     n..it(i  r  ••(    I  §•  t  t«lt:i-li   iaiiii«-t    K**  i  n-.ii  U   .!••  t-rt.i.iii  •(    \\   .iflilAi.t.    mt.*i    ?^• - 

|.rii|.>  r  t  ■  ^-t    If  .•  •!.  sin-  I  oil!  t    liA-  •liiv  •  ri    tin*  •|i-!t-ii-i.iii!    (•■   lii*  '  i    ^  ..r.  j.      1   <vi.a 

■J».«.     1    I    I    ].i\::.    I.'      IJ  M  -I    JJ*'      -J  l.i    K.i>iii    I,'.      J^lr-i.  II*-      ^-n    jk\:>  \  U^,i  ^ 
.Vil       'jMii-li       T         \ii  1    .iiii-i'l    till-  :iii|(il^'i  11' •    w  )i  •  )i --f  !.i!'-  Il  k*  !«••  II  vli'  «■  I:  )«••«."  • 
itf  !.»*%   .11    »-•  iiif  ii,»  -11:1.11.  IT  ■    :•!:■!  lij  ■  fj  111'!*:-  •!!  in  n.-  •!  •  i».  .  ■  ■'  •■«  i<li  rit  ■  1  j  ri  *  :    i.    *   • 

«rh:>hti iii\    r--tii«-'l\  w  ii»  (••riiii  rl\    i»*    i.#-'f   ,'•'■)   i»  •■•■•ii*:-in'»|  fli:«  ri-n.*'*!*    r  •  •   '• 

In'  »•  r\  I  iri-i\  ri  *.  [!•  •!  T<>  An  !■■  f  '  1  .  «"■  .1  iii.»\  J  •  l-'i-'ijlif  111  it.f  MiriH*  i"^»i»rl  .n  wi.  .  *i 
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Formerly,  the  suitors  were  mneh  perplexed  by  writs  of  error  brought  upon 
very  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes  of  the 
clerks,  all  which  might  be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper ^iw)  for  they  were  then  considered  as  only  \n  fieri y  and  therefore 
subject  to  the  control  of  the  courts.  But,  when  once  the  record  was  made  up, 
it  was  formerly  held  that  by  the  common  law  no  amendment  could  be  permitted, 
unless  within  the  very  terms  in  which  the  judicial  act  so  recorded  was  done  : 
for  during  the  term  the  record  is  in  the  breast  of  the  court,  but  afterwards  it 
admitted  of  no  alteration.(a:)  But  now  the  courts  are  become  more  liberal, 
and,  where  justice  requires  it,  will  allow  of  amendments  at  any  time  while  the 
suit  is  depending,  notwithstanding  the  record  be  made  up,  and  the  term  be 
past.  For  they  at  present  consider  the  proceedings  as  in  fieriy  till  judgment  is 
given ;  and  therefore,  that  till  then  they  have  power  to  permit  amendments 
by  the  common  law ;  but  when  judgment  is  once  given  and  enrolled,  no  amend- 
ment is  permitted  in  any  subsequent  term.(y)  Mistakes  are  also  effectually 
helped  by  the  statutes  of  amendment  and  jeofails :  so  called  because  when  a 
pleader  perceives  any  slip  in  the  form  of  his  proceedings  and  acknowledges 
such  erroTf  (jeo faile,)  he  is  at  liberty  by  those  statutes  to  amend  it;  which 
amendment  is  seldom  actually  made,  but  the  benefit  of  the  '''acts  is  at-  r*±f\Q 
tained  by  the  court's  overlooking  the  exception. (^)  These  statutes  are  ^ 
many  in  number,  and  the  provisions  in  them  too  minute  to  be  here  taken  notice 
of  otherwise  than  by  referring  to  the  statutes  themselves  ;(a)  by  which  all 
trifling  exceptions  are  so  thoroughly  guarded  against  that  writs  of  error  cannot 
now  be  maintained  but  for  some  material  mistake  assigned.* 

This  is  at  present  the  general  doctrine  of  amendments;  and  its  rise  and  history 
are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence,  when  all  pleaa- 
ings  were  ore  tenus,  if  a  slip  was  perceived  and  objected  to  by  the  opposite  party 
or  the  court,  the  pleader  instantly  acknowledged  his  error  and  rectified  his  plea; 
which  gave  occasion  to  that  length  of  dialogue  reported  in  the  ancient  year-books. 
So  liberal  were  then  the  sentiments  of  the  crown  as  well  as  the  judges,  that  in 
the  statute  of  Wales,  made  at  Eothelan,  12  Edw.  I.,  the  pleadings  are  dii-ected 

(•)  4  Burr.  1099.  (•)  Stat.  14  Edw.  III.  c.  6.    0  Hen.  V.  c  4.    4  Hen.  VI.  e. 

(-)  Co.  Utt.  280.  8.  8  Hen.  VI.  c.  12  and  15.  32  Hen.  YIII.  c.  30.    18  EUa.  e. 

(V)  Stat.  11  Hen.  IT.  c  3.  14.  21  Jac.  I.  c.  13.   16  k  17  Car.  II.  c.  8,  (ityled  in  1  Vantr. 

(•)  Stra.  1011.  100  an  omnipotent  act)    4  4  5  Anne,  c  10.    0  Anne,  o.  SO. 

6  Geo.  I.  c.  13. 

upon  such  judgment.  1  Roll.  Abr.  746.  In  the  Common  Pleas,  the  record  and  process 
being  stated  to  remain  before  the  king's  justices,  the  writ  is  called  a  writ  of  error  coram 
vobiif  or  qiuB  coram  vobis  residenL  On  a  judgment  against  several  parties,  the  writ  of  error 
must  be  brought  in  all  their  names,  (6  Co.  25.  3  Mod.  134.  5  ih.  ir>.  1  Ld.  Raym.  244. 
2  ib.  1532.  3  Burr.  1792.  2  T.  R.  737 ;)  but  if  one  or  more  die,  the  survivors  may  bring 
the  writ  of  error,  (Palm.  151.  1  Stra.  234;)  or  if  it  be  brought  in  the  names  of  several, 
and  one  or  more  refuse  to  appear  and  assign  errors,  they  must  he  summoned  and  severed, 
and  then  the  rest  may  proceed  alone.  Yelv.  4.  Cro.  Eliz.  8'Ji.'.  (i  Mod.  40.  1  Stra.  234. 
Ca.  temp.  Hardw.  135,  136. — Chittt. 

But  this  writ  cannot  be  brought  after  twenty  years,  unless  m  ciise  of  personal  disability 
from  infancy,  coverture,  persons  of  unsound  mind,  priso?jeis,  or  beyond  seas;  these 
respectively  ceasing,  the  writ  must  be  brought  within  nve  years  afterwards.  See  stat.  10 
1 11  W.  III.  c.  14.— Chittv. 

•  And  now,  by  stat.  9  Geo.  IV.  c.  15,  every  court  of  record  holding  plea  in  civil  actions, 
any  judge  sitting  at  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol- 
delivery  in  England,  &c.  and  Ireland,  if  any  such  court  or  judge  shall  see  fit  to  do  bo, 
may  cause  the  record  on  which  any  trial  may  be  pending  before  any  such  judge  or  court, 
in  any  civil  action,  or  in  any  indictment  or  information  for  any  misdemeanour,  when 
any  variance  shall  appear  between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence, and  the  recital  or  setting  forth  thereof  upon  the  record,  wherein  the  trial  is 
pending,  to  be  forthwith  amended  in  such  particular  by  some  oflBcer  of  the  court,  on 
payment  of  such  costs,  if  any,  to  the  other  party  as  such  judge  or  court  shall  think 
reasonable,  and  thereupon  tlie  trial  shall  proceed  as  if  no  such  variance  had  appeared ; 
and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be 
endorsed  on  the  postca,  and  returned  together  with  the  record ;  and  thereufK>n  the 
papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued  shall  be 
awarded  accordingly. — Chitty. 
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W*M    »  s        "*»  ill    •     •    *■    f.    -fi      K  -i  •    l«*^-fi   ■!   •^.t  «.»■      i  ^   ^  .  ■   «  1^ 

I*    %»  t.i   ik^  i^liff  ;«lc<«.   ".r   li  •■;  ti   hm^'itm      hi-ff  tii<   '•  •!     f   ih-   >»l4v«     •>   I'   r  lim.   iK «    •L'«   ■    va^i* 

Jil«!  ■         l:i-     K-,al-:.   fi      ••      't  •■      ••  ■*  ■"'■:lt      ••■      t   'i-     ,•«'>••     ■••r*lf  Ck«   g   ^i«w    ^» 

■bark*        •    I      «  !    f        - >.      «  '    '!■  t    f       .  .    '  (I      f    • '^     I    r    •!        t     »      r*       «■    « '  •  >• 

^.•■•-    n**ik«        tol    TV«*^M*i     i.l       ■-•f.t.-l    •      f    'h*  /     -■      .*•  !.(•    I    «    >      itkl 'Ik     ~-T  7-T  ■    t     *  »« ^ 

i  •«.•  .    -.    I  .•  •*     1.     fktVv  l>«  B    »ll  I    ■•l'*l      I  l>  .    I   •  ,   ■ :-  ;  '      '.  .  t*  ■  r    Hi     «  .  iH-u  ft    I  1.  ••       /  'I'     2t  ■  4«     I     »    T        1^4    ■ 

•*,<.'. :  I.    «  -I    ■  (  -f    ii..-     r    ...  )   •  >>        •  .^        .     .,   •■  .        A»  1^      ■.•  R»^  f  J:  kM  ^wxk.    «  . 

«^«      ••  .  •.    •      r  (»••    I  •«■  ;  .■    •    -.  1.^    ■.  :  «  ■•  1>     I      •     ••■  1 1  t     1    t.la     II     »     :«      t'  •    i  l^«     •        •     '    •    • 

■iAj  ft*       f  '  ■     I*  •■■»li       .     I'r  1        »-•■*.••.  II     n  I  •!,' '      4      ■   ■  !  -■     {  p«f  •.    it«^^>M      TW»*  M  >  •  9^mm^S% 

tf-  -l     mm     :    %*       »i    •  •     ■  ■•■  t       ■•-■■••   r.      I    11    -   '•(    'III    j«Hf*«    -k^'W     •■*     m    'ta 

•  ffttaN  •■  i»  '.'  •■•  ■!«  ■-,  I'?  .■•'^•;i«l.<  V»-»lA 
M    li*                      .    '     §.   m-            •*     •         I       ,                               *^                       1'  ■  ••■'••«.•■.■    II'-  4S»««   I'ltft     «.«•     .V.     «^ 

•  b  A  'ft  ■•l*ll-.(ltll--tl  •■•  .-'•■  ^*  •■  ar.-l'wi  <*!!«■  V*k»r«k*  >«  ^<-.  (  ^^ 
I  ■  «  ■  ^  ,•  t  •  ■■  1  ■  -  •  V  ■  I  .•  -■  ■*.  *  ■!  r«  1  •*  .  .1  •  .^M« 
Im  ■•-*  .1-  ,f|  al*  ••••  II  i'-v''>f't'f-.fr- ««■«■■  ••fl«i»fr  -•«■ 
l-liik  1  "  I  I.  '  I  •  l.r«  k>r**«M..  i«  ■•••ri  -..  'ia.(*k«lB  .>m^rm  :■  c  1*  r-  ■  ^-^^ 
•'I    ■       .           '      '   'la-    •        ::.,.»•••..!■*              «■■'.■■                             •    I      ■  «•        »  *    I    t   .!•;     f»^»«  «  •  •   *    .      •    •«•»  B^ 

•  V  rt   ;•          ■  •    -■   r     n.      •      •       I            -■        '       •        •     ■       a    •  ••      *      •        «         ••■•.•    »U*   ■*{    4   fW   I  «•*.•  h  )      ^vi-^-v 
te  «1   >  •     •■     •»•       -  iM-^v    |tf   I    I  I     •*  -                    ••        ■<     •  /  <  «-•••//■  -M..     •    Ky^     Mart     •^i         li 
IfV  tli     '•  ■  •  ■    ti*   IL'    ;m   4«   •    i  wi.  *!■  ■■      -           ■     •  rk!    I.  <  ( ,  ■  ft  lit    k-  *     •; 
H"                  l-.t    I    B     .    I.     .  .   fc.      f   •    ■                    f                                                 I'         .     I      ■4* 
ll^-U  I  •  -<.  ^«    «i»|  •■!  /■(«   r  I  •     4       t     !.••              I     !  -  r              '    .   I*         1*  r      •  4     l.u   11?      hm 
Hair —  llfti*  il  r  i    ^A*    atoi  fi^^i  I    I.   u.ia   U*M  il*« 

S»4 
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the  Second,  there  are  instuncesC^)  of  their  refusing  to  amend  the  most  palpable 
errors  and  mis-entries,  unless  by  the  authority  of  parlijimont. 

To  this  real  sullenness,  but  atteeted  timidity,  of  the  judges,  such  a  narrowness 
of  thinking  ^as  added,  that  every  slip  (even  of  a  syllable  or  letter)(A)  was  now 
held  to  be  fa*al  to  the  *pleador,  and  overturned  his  client's  cause.(0  If  rutAii 
they  durst  not,  or  would  not,  sot  right  more  formal  mistakes  at  any  time,  *• 
upon  equitable  terms  and  conditions,  they  at  least  should  have  held,  that  trifling 
objections  were  at  all  times  inadmissible,  and  that  more  solid  exceptions  in 
point  of  form  came  too  late  when  the  merits  had  been  tried.  They  might, 
through  a  decent  degree  of  tenderness,  have  excused  themselves  from  amending 
in  criminal,  and  especially  in  capital,  cases.  They  needed  not  have  granted  an 
amendment,  where  it  would  work  an  injustice  to  either  party;  or  where  he  could 
not  be  put  in  as  good  a  condition  as  if  his  adversary  had  made  no  mistake.  And, 
if  it  was  feared  that  an  amendment  afler  trial  might  subject  the  jury  to  an  at* 
taint,  how  easy  was  it  to  make  waiving  the  attaint  the  condition  of  allowing 
the  amendment !  And  yet  these  were  among  the  absurd  reasons  alleged  for 
never  suffering  amendments  at  all  l(^k) 

The  pi-ecedents  then  set  were  afterwards  most  religiously  folio  wed, (/)  to  the 
great  obstruction  of  justice,  and  ruin  of  the  suitors :  who  have  formerly  suffered 
as  much  by  this  scrupulous  obstinacy  and  literal  strictness  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  After  verdicts  and  judgments  upon  the 
merits,  they  were  frequently  reversed  for  slips  of  the  pen  or  mis-spellings;  and 
justice  was  perpetually  entangled  in  a  net  of  mere  technical  jargon.  The  legie^ 
lature  hath  therefore  been  forced  to  interpose,  by  no  less  than  twelve  statutes, 
to  remedy  these  opprobrious  niceties :  and  its  endeavours  have  been  of  late  so 
well  seconded  by  judges  of  a  more  liberal  cast,  that  this  unseemly  degree'' of 
strictness  is  almost  entirely  eradicated,  and  will  probably  in  a  few  years  be  no 
more  remembered  than  the  learning  of  essoigns  and  defaults,  or  the  couuterpleae 
of  voucher,  are  at  present.     But  to  return  to  our  writs  of  error. 

♦♦If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  r***-!  a 
court  of  record,  where  the  damages  are  less  than  ten  pounds ;  or  if  it  is  •- 
brought  to  reverse  the  judgment  of  any  superior  court  after  verdict,  he  that 
brings  the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  peculiar  cases) 
find  substantial  pledges  of  prosecution,  or  bail  :(m)  to  prevent  delays  by  frivo- 
lous pretences  to  appeal ;  and  for  securing  payment  of  costs  and  damages,  which 
are  now  payable  by  the  vanquished  party  in  all  except  in  a  few  particular  in- 
stances, by  virtue  of  the  several  statutes  recited  in  the  margin.(n/ 

(#)  1  Hal.  p.  C.  648.  (»)  Stjl.  207. 

(*)  8tat.  U  Edw.  III.  c.  6.  (<)  8  Hep.  166,  Ac 

(*)  In  Uioee  cUyt  it  wm  ttrictly  tme,  what  Roggle  (in         ("»)  Stot.  3  Jnc  I.  c  8.    13  Oar.  II.  o.  2.   16  A  17  Car.  II.  e. 


bia  JffMoramus)  haa  humoroUi»lj  applied  to  more  modem      8.    19  Qeo.  111.  c.  70. 

•)  3  lien.  VII. 
5  Annet  c.  16. 


pleadings  :—*'  in  noUra  lege  unum  comma  evertU  Udum  pla-         0*)  3  lien.  VII.  c  10.    18 Oar.  11.  e.  3.    8  A  0  W.  III.  c.  11. 


^  By  the  3  Jac.  I.  c.  8,  (made  perpetual  by  3  Car.  I.  c.  4,  s.  4,)  to  restrain  unnecessary 
delays  of  execution,  it  was  provided  "that  in  the  actions  therein  specified  no  writ  of 
error  should  be  allowed,  unless  the  party  bringing  the  same,  with  two  sufficient  sureties,  shaO 
first  be  bound  unto  the  party  for  whom  the  judgment  is  given,  by  recognizance  to  be  ac- 
knowledged in  the  same  court,  in  double  the  sum,  to  be  recovered  by  the  former  judg- 
ment, to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay  if  the 
said  judgment  be  affirmed  or  the  writ  of  error  nonprossed,  all  and  singular  the  debts, 
damages,  and  costs  adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  the  execution."     And  now,  by  the  6  Geo.  IV.  c.  Do,  for  fur- 
ther preventing  the  delays  occasioned  by  frivolous  writs  of  error,  it  is  enacted  that  upon 
any  judgment  hereafter  to  be  given  in  any  of  the  courts  of  record  at  Westminster,  in  the 
counties  palatine,  and  in  tlie  courts  of  great  session  in  Wales,  in  any  personal  action,  exe- 
cution shall  not  be  stayed  or  delayed  by  any  writ  of  error,  or  supersedeas  thereupon 
without  the  special  order  of  the  court,  or  some  judge  thereof,  unless  a  recognizance,  f 
a  condition  according  to  the  3  Jac.  I.  c.  8,  (above  noticed,)  be  first  acknowh 
the  same  court.     After  final  judgment,  and  before  execution  executed,  a  writoi  ^ 
generally  speaking,  a  supersedeas  of  execution  from  the  time  of  its  alio*  " 

31.     1  Sklk.  321.     1  T.  R.  280.    2  B.  &  P.  370.    2  East.  439.    5  Taunt. : 
1  Chitty  R.  238,  241.    3  Moore,  89;)  but  it  is  no  supersedeas  unleat  I 
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A  writ  «•!*  rrror  lii"«  U"Ui  iIm*  intrriiir  r«»iirt«  nf'  r«*«-i*ri  in  Kt)j1.ir)«l  ii.!«i  ih« 
kiiij  *  )■•  r.i  h.  "  aii'i  ii«*t  iiitii  (ill'  <  ••iiiiiH'ii  |ili  at  /  *  A1»m  tr*irik  lU*  k.i.^« 
U  In  ii  HI  li«l:iii«i  t<«  l)i«*  Kiii;j  *  1m  rii  li  III  Kiil:Iaii<1  *  It  hUi^  i««*  iiiav  U  )  r>  ..jr.'. 
Irtilii  (ill-  I  ••liiliixii  |iii  a-  u(  \Vtt|tiiii,tt«T  (••  th«'  Ulhi:  *  Imih  li  ;  aii*l  ttii  li  !r-i..  '  r.f 
kill,:  •■  Im-Iii  )i  dii'  I  .111**-  io  ri  rii*i\ ;ilili*  tn  thf  li<>ii«i-  ••!  |iiiil«  Fp'Iji  |>r"«i«*;  r-jj* 
nil  I  lit    i:iv%  Niiif  ••!  (1,1-  •  \i  In  iiui  r  :i  w  ril  nt  iTmr  In-*  iiM**  (In-  •  •tiirt  ••(  «\-  :.••,.•  r 

iliiiiiii*  r  iM-iiiif   ()■•■   li'i'l  «  li;iii«  I'llor.  I'lnl  trf:i»iinT.  hipI  i)m*  jiii1;;i«  kI   (I .rt 

lit  k.ii^t  Ih'Iii  li  :iiiii  •  •iiiiMiiiti  |ili'a*»  ^'*  mwl  trttui  (lii-iiii'  it  iu'^  t«*  tin-  I.  •'•*•  *'l 
|i«i  I*  Ipiiii  pi'iH  i«-.hii^-  111  llii*  kiiii;  fi  IhIm  li.  til  •!•  i(.  «lftiiii|i'.  I  ••%  •  i.^tit  Ai  < 
c-iiiii.i .  t  a**-,  i-ji-i  (iiiiiii .  ••I  ( if^|i:i«i«.  ••riL;iiiiill\  U';^iiii  (tiiii-in  I'V  l-tli.  -  i-Xt'«  \  (  u  }.•  rr 
thf  Uih:^  it  )i;irt\.  i(  \\*  -  (••  (III*  i-\i  (M-i|iifr  i-liiiiiili«'r.  U-t^'n-  tlir  jii*tiit«  "I  dr 
C'i*tiiiti>>ii  |ili  a-*,  ;iiii|  l>:ii'i'ii-» '•(  (111*  i-\i  liri|u«'r ;  :iri'l  lr*'ni  (litiMi-  ul»«t  (•>  tli*-  1.  •««r 
<il  li-i'i'*.  •/  l>iit  uIhii-  till-  pr*M  i-ii|iii^i»  III  till-  k  h;:  t  li-iH  li  •!••  iiiit  t.:<*:  •  ■., 
tiiriK  !■  (Inrriii  \»\  hill,  t'lil  l'\  ••rii^iiial  urit  r*ii4-«l  *>ii\  •'(  «li:iii(i-r\.  r.  tli.*  ' .  ^f 
••ill  )  '^'**  '*'"*'  "**'  "'  ''**'  L;*'i>''i'*tl  niU*  **Iiitil  ii«»\\ii  l>\  (III-  Kt.itud' .  I  ^'  ::^t 
'  tin-  \»n(  ••(  I  riiir  (inii  In-*,  u  illimit  uii\  ind  i  im  •h.id-  •«(ati-  •■(  »|'{"ai. 
cjiri'i  (I\  (••  (111-  li«iii-i-  ••!  (••I'lio.  tin-  iliTiiiiT  ri'*»<ir(  l«»r  (In-  ultimutr  ili  •  :->."ti  **t 
evrr\  ii\il  u<(i«iii  *  K.ii  ii  I  iiiirt  III  a|i|H«iil.  Ill  (Ihmt  r«-*|*«i  ti\i-  •ia^<  *•  iiiav.i:|«<fi 
lirnriii;;  tin*  luaid-r  «■!  iaw  in  wlmli  tlir  i'rri>r  i*»  a-^iirinil.  rvM-r^-  **r  artirMi  lite 
juil;fiiii-iit  «•!' ihf  iiiliriMi-  ««iiir(*;  l>iit  tiniH- nl' titfiii  an-  tii(al.">u\r  ••hi\  tt.i  (.<•.;«« 
ut  |H*rrf».  t«i  w)iii<*i'  jii'lh  t.il  ili-i  i-*Hirit  all  ntlirr  tri^iinai*  iti4ii»t  ttii-n-l*'rt-  -ut  iiiil. 
ami  (iiiilitriii  tlnir  nun  AimI  (lni^  nuii-li  U*r  tin*  n-vi-r-al  nr  atliriuaiii  i  •■:  jJ*l|r- 
lUfiit**  at  lau   li\    uri(t  m  (in*  nulun'  i*l   it|i|H*»|n." 

.p    >.i..l..  1.   4*f     l*t   :  .»••  •    I  1    .1   ».r|    ^4     i  *mi  4.4     I  P»w»i   S«      I  «r-a    .m 

■t       "141       .t     li.f      ■        •  (.Oil        .'* 

in.  aihI  ii>i(ii-i'  (InTi-of  /:\<  !i  w:*)i.ri  iIm'  lini**  l:in.!i"l  l-v  tti«-  ni!*-^  "f  (li*-  •••urt       •    I*  w\ 

A  \l\    "*"•       Aii'i^^li'ii   :!    :-   i|  I  ir«-ii!    !■•  fl irt  (h.it  4  Mr.r  •■(  i-rr  -r  i"   I  n 't.'K!  *.•*  r.«l 

gifmi   (iiOi.     J  r    l<    !«'.       **    I  iMii*.  4    1.    Mr  (••r  (In*  ii.-ri-   |.iir|-i.«<* -if  'I.  ij%       4    F    K    4^/ 
•  M.  A  >    471.  47»'       I    \'-%r    A  *  >. -.   l'»7.     nr  it    !•  ri'inrii.iMi   Kf  «  t*rm   |  :«ii"ii»   !••  'h* 
»ipn:f-'"f  lintl   'ii'Ijuh m.     I'.irii-*.    \*'  1   it   i«   rn'i   .1  •ii|«--»*-|im-       r;'|i|,   *iK  •*!    iJ'C 


Ill   l.-l-l    1  r*  V  **rit  ••!.  :l  .>  •  i.'i    lli.»(    liiiti*niu-(    I  ••  ntt*  •  ft  li.ii*   t.-t«f*<fi    th*    !••'•■   aa-I 

rt'turii  «•!   .»Hrii"(  •  rri-r  .   l-nt   .t  w.i-*   ».t.i|   in    l^i-ili-ri*.    fi^t^  r.  nlii-ri*  IIm  ff  «  «•  a*,    .d 

ti'niil«-(   twt  !\i- 'l.n  •  ••iiii .  (ii.it    ihi-fi-  1-  a  iliotiiii  ii>in   U-t«i  •  n  wr^t*  ••(  «*rr*'r  an  i   *.Lm^ 

will'  )i   Iff  il. ;i.r:ii  iii  •  mi*  ii'  •  f  it  «iiit  :   iin<l   tin-  u«uil   •'•  -i*««-  ••?   }  rmi'ti-  •*  «a«   ?    !     w*^! 

ill  ill"  I  .i*i'      \ ./  .  Il-  !  t  ■  II--  .■\tr  lU'-ri-  than  i»lii'  r«-!iirii  l-i-twt-.-fi   ihn  t*«t**  ari'l  ■•  •  i"r. 
thf  I  fiir!  (In  Ti  S  '••  r>  !ij>>  •!  !•• -Ml  i*h  thi*  writ.      4  Kir    A  *>•••    I  I'l       Aii'l   :n  at.  ••}-•  '     ^^ 

til irT  ••(    K'.n.'  «  lU-rii  ii   lii  i-1   (iiii    iIh*  i-niirt  i-mil'l   iH't  'iha^Ii  m  writ  ••?  ••rr^  r   ut*  r.   • 

jii'L'Tni  111  ••!   ill!  '••iiirn  -It  I'ii-.K  ••!   I'lirh.irii.  n<>r  iiv.ipl  i-xi-' til!"!!  iii^in  th**  ju«l,:n;«-ni  «•' 
all  ilif*  r  I'T  •  ••Mr  t        4  1'->%«I    A    \i\      I't.:.      <'illTTT. 

•  l!  ;-  fl"!  •  •■! r^-.  t  tli  it  a  h  fit  ■  J  •  rr'-r  ■!■••■•  ii'it  !;•»  fri -iii  an  ifjfi-rt'-r  r.iiirt  in!t»  ih--  -•  vn 
of  < '••iii!ifii  I  il  .1-  l)i>-r<  i-  .1  iniMif-rfi  :ii»f.ini  i*  nf  •m  li  «  |'ri«  •-i<«liii|{  in  llnwrr  «f  W^t. 
I  M  A  ••  I  :r,  .%  I'.irip'i  i.  r.  !••  hIihIi  p.  *J.  iii^l«*  A  tin- ••|-.iii'>ii  tn  th«*  trtt  L«  ••  r.in^> 
%fri«-«i      «  ••!  I  ti 

•  Ih:"  .ij  |-«  .il  I*  t.ik^  It  :in  i\  tx'J'.iit-tfk  lll.r.  !2I.  S.lii  ••  iKr  iini-'n.  h'lfirTp-r  A«r*>^ 
rrri'i  •••  •  !r  -m  ti.'  •uii-r.'  r  ••urt«  in  Iri-l.iiiil  In  (In-  lii-u>«- i>f  i>'r<l«  |i«^f*>rv*  il.'  -aoc 
Willi  .^  I'fi.kii-i  .tMi.t  ••:  ir:>-r  \.%\  ii"'  in  th:*  •  ••iiiitr\  u|-n  An>  jiiil|:mrnt  in  %i-'.^A»«i 
1iij(  i(  I"  -.1.-1  »'.v<ii  ^\  -' iV.iC>- <>  Ar.iit*  r  'J>'.  »  I:.*.  Ir>>ni  tin'  i-oiurt  nf  Kti'hr>,u«*r  ^ 
S«-^i(Uiiii.  ri-!ii- ii  •' i*  .11)  t*  i  .i?i.Mn!.  Aii«l  ••-•*  thi*  I**'!!*!  Ml  «  I'I  I'lniTrn  nj[  ■[  |  mm 
to  (hi   h'iii-i*  •-!  t'  -  I*  1:    -  .   ■(••■  •^••ir!  ••(  •••■»iiiii  III  >>ii|Ijip1      *'inrTf. 
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I  111  tii.i%   ■  .    »    \  •  ■  -.   i      ■.«■••.••■•■  I i::,*  ,i|   I  .    iirr  ••f  d|>|«*«l.  anil  ha*  •Cat««»;  T&at 

utiMti'ii'*  U- Ml  I.-    ."I  •■:•••:  ill  1«M.     1  hi  r«*  ;«,  hfMrit  r,  A  I'mcvcduif  to  rft«t««  a j«»4^ 
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CHAPTER  XXYI. 
OF  EXECUTION. 

*If  the  regular  judgment  of  the  court,  after  the  decision  of  the  suit,  be  r 41^10 
not  suspended,  superseded,  or  reversed  by  one  or  other  of  the  methods  ^ 
mentioned  in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution 
of  that  judgment;  or  putting  the  sentence  of  the  law  in  force.  This  is  per- 
formed in  different  manners,  according  to  the  nature  of  the  action  upon  wnioh 
it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin  or  pos- 
session of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an  habere  facias 
seisinanif  or  writ  of  seisin,  of  a  freehold ;  or  an  habere  facias  possessionem^  or  writ 
of  possession, (a)  of  a  chattel  interest.(6)  These  are  writs  directed  to  the  sheriff 
of  the  county,  commanding  him  to  give  actual  possession  to  the  plaintiff  of  the 
land  so  recovered :  in  the  execution  of  which  the  sheriff  may  take  with  him  the 
posse  comitatuSf  or  power  of  the  county;  and  may  justify  breaking  open  doors, 
if  the  possession  be  not  quietly  delivered.  But,  if  it  be  peaceably  yielded  ap, 
the  delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door,  in  the  name  of  seisin,  is 
sufficient  execution  of  the  writ.  Upon  a  presentation  to  a  benefice  recovered  in  a 
quare  impedit,  or  assize  of  darrein  presenttnenty  *the  execution  is  by  a  writ  1-41410 
de  clerico  admittendo;  directed,  not  to  the  sheriff,  but  to  the  bishop  or  ^ 
archbishop,  and  requiring  him  to  admit  and  institute  the  clerk  of  tne  plaintiff.^ 

In  other  actions,  where  the  judgment  is  that  something  in  special  be  done  or 
rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do,  and  to  see  the 
judgment  executed,  a  special  writ  of  execution  issues  to  the  sheriff  according 
to  tne  nature  of  the  case.  As,  upon  an  assize  of  nuisance,  or  quod  permittat  pros- 
ternere,  where  one  part  of  the  judgment  is  quod  nocumentum  amoveaturj  a  writ 
goes  to  the  sheriff  to  ahate  it  at  the  charge  of  the  party,  which  likewise  issues 
even  in  case  of  an  indietmeut.(cy  Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  retorno  habendo  :{d)  and,  if  the  distress  be  eloigned,  the  defendant 
shall  have  a  capias  in  withernam ;{e)  but  on  the  plaintiff's  tendering  the  damages 
and  submitting  to  a  fine,  the  process  in  withernam  shall  be  stayed.CH  In  de- 
tinue, after  judgment,  the  plaintiff  shall  have  a  distringaSy  to  compel  the  aefendant 
to  deliver  the  goods,  by  repeated  distresses  of  his  chattels  :(g)  or  else  a  scire 
facias  against  any  third  person  in  whose  hands  they  may  happen  to  be,  to  show 

(•)  Append.  No.  II.  {  4.  (•)  See  page  149. 

(»)  Finch,  L.  470.  (/)  2  Leon.  174. 

(«)  Comb.  10.  (#)  1  Roll.  Abr.  787.    Rest  Ent  215. 

{*)  See  page  150. 

ment  by  writ  of  error  in  the  same  court,  where  the  error  complained  of  is  in  fact  and  not 
in  law,  and  where  of  course  no  fault  is  imputed  to  the  court  in  pronouncing  its  judgment. 
This  writ  is  called  the  writ  coram  nobis  or  coram  vobis^  according  as  the  proceedings  are  in 
the  King's  Bench  or  Common  Pleas,  because  the  record  is  stated  to  remain  before  us  (the 
king)  if  in  the  former,  and  before  you  (the  judges)  if  in  the  latter,  and  is  not  removed 
to  another  court.  In  this  proceeding  it  is  of  course  necessary  to  suggest  a  new  fact  upon 
the  record,  from  which  the  error  in  the  first  judgment  will  appear :  thus,  supposing  the 
defendant,  being  an  infant,  has  appeared  by  attorney  instead  of  guardian,  it  will  be  ne- 
censary  to  suggest  tlie  fact  of  his  infancy  of  which  the  court  was  not  before  informed. 
Tiiere  is  therefore  no  inconsistency  in  bringing  this  writ  of  error  before  the  same  judges 
who  pronounced  the  judgment  in  the  firat  instance ;  because  they  are  required  to  pro- 
nounce upon  a  new  state  of  facts,  without  impeachment  of  the  former  judgment  on  the 
facts  as  they  then  stood. — Coleridge. 

*  The  writ  recites  the  judgment  of  the  court  and  orders  him  to  admit  a  fit  person  to 
the  rectory  and  parish  church  at  the  presentation  of  the  plaintiff;  and  if  upon  this  order 
he  refuse  to  admit  accordingly,  the  patron  may  sue  the  bishop  in  a  quare  :ym  admisit,  and 
recover  ample  satisfaction  in  damages.     2  Selw.  Prac.  330. — Chitty. 

'  That  is,  if  it  he  stated  in  the  indictment  that  the  nuisance  is  still  existing.  If  it  does 
not  appear  in  the  indictment  that  the  nuisance  was  then  in  existence,  it  would  be  absurd 
to  give  judgment  to  abate  a  nuisance  which  does  not  exist.    8  T.  R.  144. — Chjttt. 
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satisfaction  awarded ;  amd  therefore,  when  a  man  is  once  taken  in  execution 
upon  this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  goods. 
Only,  by  statute  21  Jac.  1.  c.  24,  if  the  defendant  dies  while  charged  in  exeoa- 
tion  upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  a  new  execution 
against  his  lands,  goods,  or  chattels.  The  writ  is  directed  to  the  sheriff,  com- 
manding him  to  take  the  body  of  the  defendant  and  have  him  at  Westminster 
on  a  day  therein  named,  to  make  the  plaintiff  satisfaction  for  his  demand.  And, 
if  he  does  not  then  make  satisfaction,  he  must  remain  in  custody  till  he  does. 
This  writ  may  be  sued  out,  as  may  all  other  executory  process,  for  costs,  against 
a  plaintiff  as  well  as  a  defendant,  when  judgment  is  had  against  him. 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept  in 
arcta  et  mlva  custodia :  and  if  he  be  afterwards  seen  at  large,  it  is  an  escape;  and 
the  plaintiff  may  have  an  action  thereupon  against  the  sheriff  for  his  whole  debt. 
For  though,  upon  arrests,  and  what  is  caWed  mesne  process,  being  such  as  inter- 
venes between  the  commencement  and  end  of  a  suit,(/>)  the  sheriff,  till  the 
statute  8  &  9  W.  III.  c.  27,  might  have  indulged  the  defendant  as  he  pleased,  so 
as  he  produced  him  in  court  to  answer  the  plaintiff  at  the  return  of  the  writ; 
yet,  upon  a  taking  in  execution,  he  could  never  give  any  indulgence ;  for,  in 
that  case,  confinement  is  the  whole  of  the  debtor's  punishment,  and  of  the  satis- 
faction made  to  the  creditor.*  Escapes  are  either  voluntary,  or  negligent. 
Voluntary  are  such  as  are  by  the  express  consent  of  the  keeperj  after  which  he 
never  can  retake  his  prisoner  again,(^)  (though  the  plaintiff  may  retake  him  at 
any  time,)(r)  but  the  sheriff  must  answer  for  the  debt.  Negligent  escapes  are 
where  the  prisoner  escapes  without  his  keeper's  knowledge  or  consent;  and 
then  upon  fresh  pursuit  tne  defendant  may  '''be  retaken,  and  the  sheriff  r  4141  a 
shall  be  excused,  if  he  has  him  again  before  any  action  brought  against  ^ 
himself  for  the  e8cape.(5)  A  rescue  of  a  prisoner  in  executionj  either  going  to 
gaol  or  in  gaol,  or  a  breach  of  prison,  will  not  excuse  the  sheriff  from  being 
guilty  of  and  answering  for  the  escape ;  for  he  ought  to  have  sufficient  force  to 
keep  him,  since  he  may  command  the  power  of  the  county.(^)  But  by  statute 
32  Geo.  II.  c.  28,  if  a  defendant  charged  in  execution  for  any  debt  not  exceed- 
ing 100/.  will  surrender  all  his  effects  to  his  creditors,  (except  his  apparel,  bed- 
ding, and  tools  of  his  trade,  not  amounting  in  the  whole  to  the  value  of  10^,) 
and  will  make  oath  of  his  punctual  compliance  with  the  statute,  the  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him ;  in  which  case 
he  shall  allow  him  2s,  4d.  per  week,  to  be  paid  on  the  first  dav  of  every  week, 
and  on  failure  of  regular  payment  the  prisoner  shall  be  discharged.  Yet  the 
creditor  may  at  any  future  time  have  execution  against  the  lands  and  goods  of 
such  defendant,  though  never  more  against  his  person.^    And,  on  the  other 


(P)  See  page  270.  (•)  r.  N.  B.  190. 

f )  8  Kep.  62.    1  Sid.  880.  (';  Cro.  Jac  419. 

r)  Stat.  8  A  0  W.  ni.  c  27. 
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*  But  execution  by  imprisonment  is  considered  so  &r  a  satisfaction  of  the  debt,  thai 
if  the  creditor  release  the  debtor  from  confinement  he  cannot  afterwards  have  reooorse 
to  any  other  remedy,  though  the  discharge  be  on  terms  which  are  not  afterwards  com- 
plied with,  (4  Burr.  2482.  6  T.  R.  626.  7  ib.  420;)  or  upon  giving  a  freeh  security  which 
afterwards  becomes  ineffectual,  (1  T.  R.  557;)  the  execution  being  considered  quoad  the 
defendant  as  a  satisfaction  of  the  debt.  Hob.  59.  But  the  plaintiff  may  take  out  exe- 
fcution  against  other  persons  liable  to  the  same  debt  or  damages.  Ib ;  and  see  5  Taunt. 
614.  1  Marsh.  250,  S.  C.  If,  however,  the  plaintiff  consent  to  discharge  the  only  one  of 
several  defendants  taken  on  a  joint  capias,  he  cannot  afterwards  retake  either  him  or  take 
anv  of  the  other  defendants.    6  T.  R.  525. — Chitty. 

*  The  statute  mentioned  in  the  text  is  that  which  is  commonly  known  by  the  appella- 
tion of  the  Lords*  Act,  from  the  circumstance  of  its  originating  in  the  upper  house  of 
parliament.  By  the  33  Geo.  III.  c.  5,  made  perpetual  by  39  Geo.  III.  c.  50,  the  regular 
tions  of  the  former  act  are  extended  to  debts  amounting  to  300/.  And  by  other  statutes^ 
(see  Tidd,  379,)  persons  in  custody  for  contempt  by  the  non-payment  of  money  or  costs 
ordered  by  courts  of  equity  (49  Geo.  III.  c.  6)  or  common  law,  are  declared  within  the 
provisions  for  the  relief  of  prisoners  in  custody  for  debt  only.  But  a  defendant  in  a  9Mi 
tarn  action  is  not  entitled  to  the  benefit  of  the  lords'  act,  (3  Burr.  1322.  1  BU.  R.  372;^ 
nor  a  defendant  in  custody  under  a  writ  dc  excommunicato  ct^nendo  for  oontomacy  in  Boi 
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cause  why  the  plaintiff  should  not  have  execution  against  them  for  his  r^AiT 
*debt  and  damages :  and  on  such  writ,  if  they  show  no  sufficient  cause,  ^- 
or  the  defendant  does  not  surrender  himself  on  the  day  of  the  return,  or  of 
showing  cause,  (for  afterwards  is  not  sufficient,)  the  plaintiff  may  have  judgment 
against  the  bail,  and  take  out  a  writ  of  capias  ad  satisfaciendum^  or  other  process 
of  execution  against  them.' 

2.  The  next  species  of  execution  is  against  the  goods  and  chattels  of  the  de- 
fendant, and  is  called  a  writ  of  fieri  faciaSy(w)  from  the  words  in  it  where  the 
bheritf  is  commanded,  quod  fieri  facial  de  bonis,  that  he  cause  to  be  made  of  the 
goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered.*  This  lies  as 
well  against  privileged  persons,  peers,  &c.  as  other  common  persons;  and  against 
executors  or  administrators  with  regard  to  the  goods  of  the  deceased.  The 
sheritf  may  not  break  open  any  outer  doors,(x)  to  execute  either  this  or  the 
former  writ,  but  must  enter  peaceably;  and  may  then  break  open  any  inner 
door,  belonging  to  the  defendant,  in  order  to  take  the  goods.(y)  And  he  may 
sell  the  goods  and  chattels  (even  an  estate  for  years,  which  is  the  chattel 
real)(z)  of  the  defendant,  till  he  has  raised  enough  to  satisfy  the  judgment  and 
costs:*  first  paying  the  landlord  of  the  premises,  upon  which  the  goods  are 
found,  the  arrears  of  rent  then  due,  not  exceeding  one  year's  rent  in  the 
whole.(a)*®  If  part  only  of  the  debt  be  levied  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  for  the  residue.(6)" 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias;  which  affects  a 
man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to  levy  the 

(•)  Ai^nd.  No.  III.  1 7.  (•)  8  Rep.  171. 

{')  5  K«p.  92.  (•)  t>tat.  8  Anne,  c.  14. 

(IT)  Palm.  54.  (*>  1  KoU.  Abr.  MM.   Cro.  Elis.  844. 

^  The  undertaking  of  the  bail  does  not  subject  them  to  execution  against  the  body  in 
the  Common  Pleas. — Ghitty. 

*  If,  upon  a  judgment  in  tort  against  two  or  more,  execution  be  levied  for  the  whole 
damages  upon  one  only,  (1  Camp.  343,)  that  one  cannot  recover  a  moiety  against  the 
other  for  his  contribution ;  but  he  may  maintain  an  action  for  the  moiety,  if  the  original 
action  were  founded  upon  contract.    8  T.  R.  186.    See  also  2  Camp.  452.— -Chittt. 

•And,  by  a  late  statute, — viz.,  43  Geo.  III.  c.  46, — to  satisfy  also  the  costs  of  the  writ 
of  execution,  together  with  the  sheriff's  fees,  poundage,  &c.  But  the  statute  does  not 
extend  to  give  the  like  costs,  fees,  poundages,  dbc.  to  the  defendant.  But  miery  whether 
"expenses  of  execution"  include  expenses  of  levying?  Ramsey  v«.  Tuftnell,  9  J.  B. 
Koore,  425. — Cuitty. 

^®  The  statute  enacts  that  such  payment  shall  be  made  out  of  the  proceeds,  provided 
the  sheriff  have  notice  of  the  landlord's  claim  at  any  time  while  the  goods  or  the  pro- 
ceeds remain  in  his  hands.  See  Arnitt  vs,  Garnett,  3  B.  &  A.  440.  In  this  case  the  goods 
had  been  removed  from  the  premises  previously  to  the  notice.  And  where  the  sheriff 
takes  corn  in  the  blade  under  a  fi,  fa.^  and  sells  it  before  the  rent  is  due,  he  is  not  liabh) 
to  account  to  the  landlord  for  rent  accruing  subsequent  to  the  levy  and  sale,  althuugli 
he  have  given  notice,  and  though  the  corn  be  not  removed  irom  the  premises  until 
long  afterwards.  Gwilliam  vs.  Barker,  1  Price,  274.  And  where  the  sheriff  knows  the 
fact  of  the  arrear  of  rent,  no  other  specific  notice  is  needful  to  bind  him,  (Andrews  v». 
Dixon,  3  B.  &  A.  645 ;)  and,  semble,  he  need  not  set  about  finding  out  what  rent  is  due. 
Smith  vs,  Russel,  3  Taunt.  400.  And  the  sheriff  is  bound  only  as  to  the  rent  actually 
due  at  the  time  of  the  taking,  and  not  such  rent  as  shall  have  accrued  due  whilst  he  is 
in  possession.    Hoskins  vs.  Knight,  and  Bassett  vs.  Same,  1  M.  &  S.  245. — Chitty. 

"By  Stat.  I  &  2  Vict.  c.  1 10,  s.  12,  the  effect  of  a  writ  of  fieri  facias  is  also  much 
extended.  The  sheriff  may  now  seize  and  take  any  money  or  bank-notes,  cheques,  bills 
of  exchange,  promissory-notes,  bonds,  specialties,  or  other  securities  for  money  belonging 
to  the  person  against  whose  effects  such  fieri  facias  is  sued  out,  and  may  pay  the  money 
or  bank-notes  to  the  execution-creditor,  and  sue  for  the  amount  secured  by  the  bills  of 
exchange  and  other  securities.  The  same  statute,  extended  by  stat.  3  &  4  Vict.  c.  82,  it 
may  here  be  mentioned,  provided  a  means  by  which  stock  in  the  j  ublic  funds  and  stock 
or  shares  in  public  companies,  standing  in  the  name  of  the  debtor  of  any  person  in  trust 
for  him,  or  in  which  the  debtor  has  an  interest,  whether  in  possession,  reversion,  or" 
remainder,  vested  or  contingent,  may  be  charged  with  the  payment  of  the  amount  for 
which  judgment  shall  have  been  recovered.  Such  stock  or  shares  may  be  charged  by 
order  of  a  judge,  which  order  may  be  made  in  the  first  instance  ex  parte,  and,  on  notice 
to  the  bank  or  company,  shall  operate  as  a  distringas. — Stiwart. 

291 


417  rklVATK   WKdNiiS  [Buok  III 


'• .  ....         .  ^ ,    ..  — —  _ . .,  - , 

•  ■\«  i  It?  .•<:!   -lit  '1,  I'l  I  iirii'v  I  t);il   tin-    ii-Ii-lpl.llil    i«  ;i  }••  in  ||i  i  •!  i  ;•  rk.   Im<1    \»tk\  itk^   ui   • 

lu\    I*  •         III  llii">  i  -i**    '.i  ^\  I  .*  :^'-i  *  !<•  titt-   l-i-lii'|i  1*1    till'  iliiM  %"**•.  Ill  l\»r  tialurr  •  I 

a/  I  /'    oi  .'■'    I  'I     iv  ■'  (••Ii-\\  ( III*  ill  lit  :iii<l  ii.iiii:iji' i/r  /"'Lit  f  •  1 11  Ji.iifi  ti.  «i|ii*|j 

ari-    ii<-'    !••   Im'    (•■!{•  it! 'i  l<\   l;i\   IiuIhN  .   aipl    lliiri-ii|Miii    ilu-   I>i«|i4i|i  mikI*   i.i.(   « 
jk-^>i''    -'     I    "I    ill'-    p:«>ii!«   ••!    IIm*    I  li-rk  ^    !••  lit  til  !■,    •i.ri'«  ti-«l    l^i    lli«-    ilmn  t.- 

w:iiil>  It-    t ill  •  I    llii-  -.uni'  :iii'i    |m\    tit*  in  l<i  tin-  |*laifitirl.  till  llir  lull  auIii  (■<• 

ra.-iM 


*      ••!    ill*-  jii'ljiiH-iil    uivi  n.    t     uhilliiT   lii-i«l    iii    hit  uMii   iiaiiii*.  Kf   \\   m:.\ 
otlii  r  lrii-*t  I'T  III [II.  7  ''  ;iri-  aNn  in  h«'  ili  IiviTi  •!  !•>  tin*  iilamtirt  ,   In  \vu'i.  I,..  ■   .: 
(il  tin-  n  lift  aii'l  )irii(it««  tliiTctii  ihc  ililit  )*i- li\  ii-*l.  nr  1:11  tlif  ijt't*  iiiJAht  •  iiit- r*-*! 
In*  f\|iiri<l .  :i«  liil  tltt>  ifi:!!!!!*!  llii>  ijftriiilatit .  it  In*  !•«■  tt-iumt  \**T  hu   nr  lli  tA.    ** 
l>iiriii::  tiiit  |m  rii"l  tlii<  pLiWititr  i«  i-alli'ii  t«-it:iiit   l-y  r /•  ;•'.  **\   ulii»iu  h  i-  «|--ki    .u 


•  I   ■•  >.    I     *'*  '    :  Inal    ^rt 
'     /      ■                           •      ■    -        .-:       J  Ir.M    I                                          •     "I*!    10*  Al    II    '    1 

•  .'    I  iif .    I-     .    I   i« 

*'  ri.i-  M'-r-i"  .11  lltf  "ririi!!'  rt  !•  rri«i  !ti,*^*«'.ir  II  i*  .'.  «rt»  lii^^^xmf  /  .*A/ m»i  r^«->&i« 
«<.  - ;  .III  I  ;•  !•  r  l>>  !ii«-  ••  -iii  **\  ■.!<•-  trii^ttt*:  lttfr*-S>ri-.  :l  (h*-  lni«li<«'  Kab  r«ititr«««i  :l« 
lah  i<  )  ■  *■■?•  •  \<--  ti?  'li  -ii«-i.  !ii'i'i»'li  }if  wa«  ••■{•til  :ii  irit*l  I-t  (hi*  ili-fi'iiiLftnl  al  iL^  t.t=^ 
(i!  till-  -  i-L*iii<  II!    ti.*   i  iii<U  < -till: 'il-f  t.iki'ii  ill  •xi  •  III. '-Il     *  ••III    Kfp  '."JT. — '  aiTTi 

"  At.  1  ;*■•■  -It*  r  l!  .«  ii>i  ><».i;>l  !•■  •!•  l.\fr  4  ti.  ■.•  ;\  "I  •A'U  |4irt.' uUr  i«>ii«-ni»T.'.  Ax.i 
far  Hi  I  •!  •  i-i\  •  •  r 'a  ii  ii-i  ■  n.-  i  '-  A--  iii.ikiii;:  in  \  il't^'  a  iii>  •.•'!>  i*f  Ihr  «K->;«-  [»  v  : 
Ta\ !  •;  l.t;!  ■•!  \)  .n.' i-ii.  J  \*  -i.*  tT  :.  li>-  «ii>>'iM  ritnrii  i1«aI  lir  hail  t|cii«rrv«i  aa 
fS|'i.il  III"  •  \\  ••!  !},•  f-r-  !!..••  •.  ifi-i  •i.'iiil'l  ••-!  ll  I'li;  \.y  liH-ti-^  alrl  UhitiiU.  *^  ih^  r»?«*a 
u  «•>.  1  l'>i.i.\  >i  Mi-l*:o  •  I''. (flit.  1  W  \  A  l*>  Anl  «k*'ri-  Ihr  •hrr:tf  «ir4.i#r««i 
ittit-  III-  ■  •  !i .  u|»>n  .1  *•■<  •'li  I         '.  Ill'-  >>ilti-r  W.I*  li*  •I  !•!  !-••  «|piil%  iniil.    M'^rrt*  t^.  J  ^o««. 

•  J  P  A  ):  ••'     J  r.  A  •    .  .J.  •*  « 

ll  1.1-  t"  •  ti  •  ••!.«.  i-  ri  i  :ii  I  r.i.  f  :•  •'  !li.it  .ilrh-  ti/K  tin*  •tuTilT  liiitflil  drhv^r  th^  K<^*^T 
til  till-  I  '.  i:i.'  \\  .r.  '.  \'  '.  r ;.  it  •  \'  -  :•!■  r>  •  :•  •  vt.<  i.t  w.i«  iii-«-t««*jkry  l«»  r«iiii|>lr^tr  L*i  l.:.« . 

hut.  I      ■  . .  !li  if  •■ii*:\   :•»■•■  i  '.I.  i«  r  tr.«    wr.!       K    .••  r«  •  ■    l':t«  hi-r.  li  T*unt    i3M. 

An  •■\.iiii:i.i  «i  I  ••)  \  "t  !  !.•■  '  •  i»-:i.i  I.:  r>  '11.  i«'Ti;  t  i..t;  j  ih^-  iim.ipI  iif  tbr  r..-,-\.'.  i«  rt  .-i<>e  -^ 
of  ilif  I  l.».ii;.;1  •  t:tii-.  till  I  III  !•  ■  II  !  -r  li***  .iifl  •><•  ii|-^tiiiii  .tirain*t  lh«*  trbAAt.  iik«-  \^^ 
liui'ii"!!  ••!  ;i<>>i\<>!  il.i-  .11.  i    -:  :!ii- iii-iii.-ii.iii  il.iTt'uniK-r  m  unnrcvwaAT^.     V  ^  — ^ 

Uilt'iiii  !•    I'.  1.  kJ.«ir«!.  "J  M    A  »*    ■.'   ■ 

Til*'  il*-^ri  1  III'.    :i.    '.)«•    -w.!    •!         ■ '.  i't.i\.  i'li   11.-  :.    n.  ••>  (a;ti  A  rr  frrr  ii<<«  t  a  th^  nuwitf 


In  tAk*- nil  .1 •!,!  •  f   r*  I.t-    A-     :•••    \*1  Iv  ' :.•■  i  1 1  i>: ill  .  4ii^l  if  il  A|»|i^ar  that  lK«>    bn-; 

•n-i  •-•■•{«  Ii.i\*-  I  !■•  II  •i^'ti'-l.  I •-.-•11  w.'.i  \'    :• -tor*-"!.     i*rii'«  tJ.  Vafnr j,  i  I>  A  K 

i.l-J     ;.  li  At"  :    ..  S  f     I  iiifTi. 


Chap.  26.1  PRIVATE  WRONGS.  419 

a  former  part  of  these  commentarie8.(A^  We  there  ohserved  that  till  this 
statute,  by  the  antient  common  law,  lanas  were  not  liable  to  be  charged  with, 
or  seised  for,  debts ;  because  by  these  means  the  connection  between  lord  and 
tenant  might  be  destroyed,  fraudulent  alienations  might  be  made,  and  the 
services  be  transferred  to  be  performed  by  a  stranger ;  provided  the  tenant  in- 
curred a  large  debt,  sufficient  to  cover  the  land.  And  therefore,  even  by  this 
statute,  only  one  half  was,  and  now  is,  subject  to  execution;  that  out  of  the 
remainder  sufficient  might  be  lefl  for  the  lord  to  distrain  upon  for  his  services. 
And  upon  the  same  feodal  principle,  copyhold  lands  are  at  this  day  not  liable 
to  be  taken  in  execution  upon  a  ju(lgment.(t)^*  But,  in  case  of  a  debt  to  the 
king,  it  appears  by  magna  carta,  c.  8,  that  it  was  allowed  by  the  common  law 
for  him  to  take  possession  of  the  lands  till  the  debt  was  paid.  For  he,  being 
the  grand  superior  and  ultimate  proprietor  of  all  landed  estates,  mi^ht  seise  the 
lands  into  his  own  hands,  if  anv  thing  was  owing  from  the  vassal;  and  could 
not  be  said  to  be  defrauded  of  his  services,  when  the  ouster  of  the. vassal  pro- 
ceeded from  his  own  command.  This  execution,  or  seising  of  lands  by  elegit,  is 
of  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  be  taken : 
but  if  execution  can  only  be  had  of  the  goods,  because  there  are  no  lands,  and 
such  goods  are  not  sufficient  to  pay  the  debt,  a  capias  ad  satisfaciendum  may 
then  be  had  after  the  elegit ;  for  such  elegit  is  in  this  case  no  more  in  effect  than 
a  fieri  facias.(j)  So  that  body  and  goods  may  be  taken  in  execution,  or  land 
and  goods;  but  not  body  and  land  too,  upon  any  judgment  between  subject  and 
subject  in  the  course  of  the  common  law.     But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  case  of  recognizances 
or  debts  acknowledged  on  statutes  merchant,  or  *statute8  staple,  (pur-  rutAoQ 
Buant  to  the  statutes  13  Edw.  I.  de  mercatoribus,  and  27  Edw.  III.  c.  9 ;)  ^  " 
upon  forfeiture  of  these,  the  body,  lands,  and  goods  may  all  be  taken  at  once  in 
execution  to  compel  the  payment  of  the  debt.  The  process  hereon  is  usually 
called  an  extent, ^^  or  extendi  facias,  because  the  sheriff  is  to  cause  the  lands,  &c. 
to  be  appraised  to  their  full  extended  value  before  ho  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  soon  the  debt  will  be  satisfied.(Ar) 
And  by  statute  33  Hen.  VIII.  c.  39,  all  obligations  made  to  the  king  shall  have 
the  same  force  and  of  consequence  the  same  remedy  to  recover  them  as  a 
statute  staple ;  though,  indeed,  before  this  statute  the  l^ing  was  entitled  to  sue 
out  execution  against  the  body,  lands,  and  goods  of  his  accountant  or  debtor.(Q 

(*)  Book  li.  ch.  10.  (*)  P.  N.  B.  131. 

(<)  I  Roll.  Abr.  888.  (<)  3  Hep.  VL 

(/)  Hob.  58. 

^*  By  the  statute  1  &  2  Vict.  c.  110,  a  great  alteration  has  been  made  in  the  law  in  thij 
respect.  By  s.  11,  the  sheriff  is  empowered  to  deliver  unto  the  judgmentK^reditor  all 
lands,  tenements,  and  hereditaments,  including  those  of  copyhold  or  customary  tenure, 
which  the  person  against  whom  execution  is  so  sued  out,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  judgment,  or  over 
which  the  judgment-debtor  at  the  time  has,  or  at  any  time  afterwards  shall  have,  a 
disposing  power  capable  of  being  exercised  for  his  own  benefit. — Stewart. 

'^Tbe  writ  in  aid  was  formerly  grossly  abused;  the  king's  name  often  became  an 
engine  of  great  fraud  or  oppression, — to  remedy  which  stat.  57  Geo.  III.  c.  117  was  passed. 
The  abuse  to  which  I  have  adverted  was  this :  not  only  any  person  indebted  or  likely  to 
be  indebted  to  the  crown  on  specialty  or  record,  but  any  one  so  indebted  in  part,  or  by 
simple  contract  only,  might  obtain  the  extent  in  aid  to  be  issued  in  his  favour.  The 
instant  that  the  writ  issued,  all  the  property  of  the  debtor  became  liable  to  the  extent 
at  the  suit  of  the  crown ;  and  thus  his  creditors  were  deprived  of  participation  in  such 
property,  the  whole  perhaps  being  absorbed  by  the  alleged  crown-debtor.  But  the 
statute  mentioned  above  limits  the  issuing  of  this  writ  to  cases  where  a  debt  shall  be 
actually  due  to  and  previously  demanded  on  the  part  of  the  crown.  Before  the  statute. 
It  was  sufficient  that  the  party  suggested  the  existence  of  the  debt  to  entitle  him  to  sue 
out  the  writ  and  to  the  money  levied  thereon ;  but  now  the  writ  cannot  be  issued  unless 
the  sum  actually  due  to  his  majesty  be  stated  and  specified  in  the  fiat  endorsed  thereon ; 
and,  when  levied,  the  sheriff  is  to  pay  the  amount  over  to  his  majesty's  use.  Any  over- 
plus is  to  be  paid  into  court,  subject  to  its  disposition  on  summary  application.  The 
expectation  of  preference  formerly  capable  of  being  realized  is  by  the  statute,  therefore, 
in  a  great  degree  defeated. — Chittt. 
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\  tMi'x  ,itti  I  til*  :ii.i  ii.iT  ;> '11  .1  \\  iiirf.i*>,  |i|it^ni«-*it  t>itUiiii  •mI-h-i  T  :iii>l  ■.;'  iti 
ri'laf  fii.  I  \  I  1 1  at  •  ■•III  III! -Il  i.i^%  .  Il*'  I II  rt  III  r  l<:ii  k  M.aii  li.i-  fir«t  •Ia\  ••!  Iiii-  (••?!.  ti 
\%L:ili    li.i\    w^Ti-    It  I    iv  i  It  •!.  ill    r«-«|it  I  t  •'!    t\\*-   i.iii'l-  "l    tin-  •!•  M><r.  aii-l  >l.  1  ii-  1 

litiiil  ii-o  ;; i«  .ii.'l  I  ii.it  !•  !■•  hut  h<<iii  t ill-  il.iti*  ••!    tilt-  \\  f . t  "I  I  .\ 1 1  II'  lull  .   aii'l  I.-  ^1 . 

\t\  till-  "l.iliiti  ••:  ti-.t>i>l«.  J'.*  <  ar  11  I  .t.  tin  Jii'ijiif-iit  -«iiaii  n  •'  i<:iil  t  li«-  lai.-i  ::i 
•I'M  1      ''"    ''•»'•'''"*   •*   ''   ■•  '   ''■■'•    p'lrt  iia««'r,  l-nt   i-iilv   fi'im  tin    iia\   ••!   at  tua.iv 

*      -jjtiiiij  ilif   -.iiiii- .    uli.iii  1^  •lirct  l«-<i  l'_\    till'  «l.it<iti-  ti.  !.«■  |ii.iii  tii.ii!\   •  fi- 
UTi'iI    fii    tilt-    i't«<>i<l.    iK'r   •ii.kil    till-  writ   nl    i-\i  •  ni  {••n    I'.ni    llif    ^*'m\m    m    u..* 
Iiaipi-  •■!   .1   -tr.iii:^!  r  *'r  tlit-    imri  lia-of.  ••    l<iil    t.i  i\   fii-in  ti.«-  ai  tiial   tii  :.\t  r\  •  ! 
tlirMMl  ("till-   -I.I  lid   iif  ••t  lii-r  i'llii  i-r,  u  lilt  I-   I  I.I  fi  |iiit' unliTi  •!   to  i'ii«lttr»«-  ••:! 
till*   i>a«  k  ••!    It  til*    'lav   i>l    i.i-  III  t  i\  iii;;  tin*  i«a!ii** 

Till  «t-  an*  till'  iiittii'-l^  uiihii  tin*  lau  nt  Kiijiaii'l  ii:i«  {•••ititi-il  «»ul  \->r  liir  t-ii-- 
riiliiiii  I't  iifijiiit  it(-  .iii'l  M  iifii  till'  |iiaiiil.tl  ^  •!•  inaii'l  i<*  •:i(i-*tifl,  ii(ii«'r  \-\  It  f 
Voliiiitai  \  |iu\iiifiil  tit  till' lii-lt'ii'laiit  lip  i>\  tl.i*  t  ••in|>ti:»fr\  |ir«H  i-»«  i.r  ••ttn-rw  ••-. 
Kuti^lai  *  ■  'It  ••li.'iil  t<i  \**-  I  iiti-n-il  ••il  tl.f  rtiopl.  (ii.it  tin*  •It-tfiiMani  riij\  r.-t  t«* 
liaitii'  !«•  i<i'  lii-ri  atlt  I*  liara'*««-ii  a  •niiii'l  tiriii  "ii  tin-  ■•aiu*'  U'toiii.t  Itii^  a  \ 
tlii'oi'  \\  I  i'it  ••(  i-\i-iuf.>ii  iiiii«t  Ih-  ■•ui-il  t^iit  Wi'liiii  a  \  I  ar  iiii'l  a  •!»%  altt-r  t..«* 
juili;iiit  lit  i**  fiiii'it.i.  titliiTu  !-•>  till- t  tiijit  I  liht  itfii^  fftiui  r.ti-i'  tiiat  till-  lu-i^- 
liii'iit    J-   -al.'tii'l  aii<l  i'\(iiitt  .    \i-l.  Iiiiwi-\«T.  It    Will  i:i-unl  a  uril  ••!    •.'"•   f. ;■.'•. 

III   |tiir-f.aii t   ••t.iliitt'  \Vi>»(iii    J.  I:;  Kiiw    I    I      |.i.  |iir   tin*  tlftrnil.iiil   ti»  •^■■w 

rau'*t-  ul.\  till'  |ii'iu'iii«'i>t  •*iii*iili|  iii*t  U- I'lA  i\i  >1.  aii'l  i-\i*«  m(i*>Ii  liati  a 'atii«t  L.r.i  . 
lAiuliiii,  till'  ilt-it-iplatit  iiiav  ]<!i  ail  oijt  h  tiiatli  r  a«  in-  lia**  t'*  b!1i-ji*  iii  urt*  r 
til  nliiiu  v\ii\  |.r»»«  I -"«  tii  iM-i-utiiiii  oltt'iiiil  iit^t  il-  i^^m  •!  :  t.r  tin*  |iiai!ititT  n.av 
Htlll  i-riii^  .III  ai  !  ioli  ••!  •Iil't.  t^tiiiitii 'i  till  till*  il<i  ]ii.tiit  iiiiljtiii'iit.  H  III!  li  iiiA«  t:.<* 
titil\    liit-'h>-i  ••(    lr\i\al  ali<»\\til  ii_v    tin-  t  iiruliifli  iau      f,  ^* 

111  t)i.'«  laaiiip  r  ail    tii«-  *i-\i  ral  ii-iitt-iin—  :;i\f-ii  l-\  tin*  Kul.'Ii'*!!  ia^  furali  ^-r*.* 
«it   mill!  .•  *>.  t  .!  !.•  I-  1 1  .ti  'Il   pt  I  -'•.••al.  :itl(ii[iii«ti n  •!  \'\  tin   «i-\  i-ral  roiiriti  nf  '.ii«!  . . 
aii'l   tin.!    ii-|»'('\i    '  l!i' •  It       I:iiii (ir-i-  (!  f  ri  t«'Ti-  III   li.i    ]>ri'*i'nt   U-'k    » •* 

luiV  I  .  (1 '"••.-•■  «i  .tli'l  '  M-'i-li  II  .|  tin  na''.r  I  •  f  r  •  im  •l:i-i,  i  \  tin-  Mil  n-  at  t  ••{  f  -■ 
|turii«  ".  •  '  Tin  f<-  <']••  :.it:<-ii  ••(  \a\\  .  w  itli"-i'  ai  \  •<«.!  in  t  ••iirT*  Wr  lia\i-  i  •  \« 
taki  ti  a  !•  '•  •  ^«  -I  I  •  iin  In  t  i'\  '•iiil  itr  a^  i  :"ii  ii.  •  ••  *rT«  .  ainl  tln-n-iii  lia\i*  t  ■  * 
t4'iii|<ja*i -t.  lii-(.  ^*.f  i..i(iiit-  ami  *>]>•■•  ii't  ti|  iniirt-.  iii'*tiluti"l  t^r  I'uv  n  In  «•  ■  S 
iiijtirit-'*  ill  ::itn-iai.  aii'l  tin-ti  li»\ f  -in*\Kii  III  uii.it  |iar(itiilar  ittiirl*  a|i|thtat-  'O 
Miu**t  i'»-  in.i-li-  I  -r  tin-  ri  -lii  —t  iif    iiartu  i;lar   iii'Mr:-*,  **r  tin*  iIim  tritn-  nf  jur.»-l 

•J*»'»]      t  i-'ii*  all  I  ■'     ^  III /am  t-       W  i-  a!ti-ruar<I*  |»ri»i  t  '-'Ii  •!  t iioiili-r  ihv  li»t  ^"^ 

**'  aifl  'ii-ti  ii<:.t  i"ii  •<!  wrfii:;**  aii'l  iriiiin*  ••  atltitiii^'  «*\it\  •|i<*4-ii'«  uI  f «  r- 
««iiiui  ai.  1  1 1  ai  ri^i.t  -.  w  itii  tin-  ri  *)-  •  ti\ «  ii  im  'lii  *  i>_\  •«iiit.  w  Itii  li  tlir  law  nf  \t.^ 
laiiil  liat  aftopit  t  i>-r  i\ir\  |i.i«'.|li«'  iniurx  Ainl.  la-tlv.  Hi-  liavi-  i|«<«lti«^-«t  ar.-! 
|»iiiiiti  •!  «>iit  tin-  iin^jK^'l  aii't  {•(••^'ri-<»«  lit   iil'taiii  It;;   «ui  li    n'iiii-<lii'«  in  tht*  r*H.rf« 

•  »rji|iliii       |.f"  i-i-'i.ii::  tp'iii  tin    r.rtf  ^^'i-ni-ral  i  ••iii|ila:(it  i»r  ••'''■/in.i/ «  nt,  thn^u^h 

all  lilt"  '•t.i/it  tit  f.r  .    ...  1 iii|N-i  tin-  •li-ti-inlaii!  •»  :i|i|n  nraii'  i* ;  aini  nf"  i.lf.t  i  »;. 

iir  toriiia!  all«-.'at:<^n  ••ti  (lit  ••i.i'  •*!>!•'.  aii'l  r\i-u«i"r  •li-nial  mh  tlif  ntliiT .  %i:!htl.<> 
i*Xttiiiiiiat."ii  ••!   till    v;ti.!.r\   •■!   -I'll  iiiiii|iiaiiil  "r  r  \t  ij-m-.  u|ni|i  iUmHrrrr ;   ur  t2.« 

-   -l.f    •    li<-    ^  !l         -•.  \'  k  •    M:».    :  7 

"    :     !■  »    •       Ull   £M^ 

"Hut   lin    wf.!   •!  ♦   •    i!..-  .  r  i.i..»ri  |«»f|-»»    -f  ri'iMinc  a  j'.i*l«rin*-r. :     fc  -m 

r«llf-i|  A  i«  r.!  .1  r*  ^  .\  i  •  .•v:.ii«-i  I » ir.i.^<  tin-  ...■>.<•  ii.f^.ji'tn*  l«t  «  ;u<iirin«'ni  ^ 
l|ii»M-  lit  tl.<  '  1.  'i'lr  .1  .-  »;.■■■•    I     ■  <  •  %•  <  'I'-.-ri  m  i\  .i*  i  :  •  ■■  i  !  .••■;•  m  .iLiti  a  « •-•r  mt^i  %   Vhf 

fiitli"Ut  a  .ir.  i  .'    'I..!    «.  \  \ .  .I'*  fr  'm  I : -•  •  •  \  •■(  f  !.••  jii-l«:iii«  i-,?    •  ^-■•-t;'     ^ 

lll«>    lii»M      I.  .\ii\t|.    .•«  |i    u.'.if  u:    ri  ».\.k\   !•!    tin-  _   .  i.-:i.t  II!       l'i*iii     I^«    Vi^mr    \\-\.    l^.-Jl. 
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truth  of  the  facts  alleged  and  denied,  apon  is^e  joined,  and  its  several  trials;  to 
the  judgment  or  sentence  of  the  law,  with  respect  to  the  nature  and  amount  of 
the  redress  to  be  specifically  given  :  till,  after  considering  the  suspension  of  that 
judgment  by  writs  in  the  nature  of  appealSj  we  have  arrived  at  its  final  execu- 
tion; which  puts  the  party  in  specific  possession  of  his  right  by  the  intervention 
of  ministerial  officers,  or  else  gives  him  an  ample  satisfaction,  either  by  equiva- 
lent damas^es,  or  by  the  confinement  of  his  body  who  is  guilty  of  the  injury 
complained  of. 

This  care  and  circumspection  in  the  law, — ^in  providing  that  no  man's  ri^ht 
shall  be  afibcted  by  any  le^al  proceeding  without  giving  him  previous  notice, 
and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take  occasion  to  escape 
from  justice ;  in  requiring  that  every  complaint  be  accurately  and  precisely  ascer- 
tained in  wnting,  and  bo  as  pointedly  and  exactly  answered ;  in  clearly  stating 
the  question  either  of  law  or  of  fact;  in  deliberately  resolving  the  former  after 
full  argumentative  discussion,  and  indisputably  fixing  the  latter  by  a  diligent 
and  impartial  trial ;  in  correcting  such  errors  as  may  have  arisen  in  either  of 
those  modes  of  decision,  from  accident,  mistake,  or  sui*prise ;  and  in  finally  en- 
forcing the  judgment,  when  nothing  can  be  alleged  to  impeach  it ; — ^this  anxiety 
to  maintain  and  restore  to  every  individual  the  enjoyment  of  his  civil  rights, 
without  intrenching  upon  those  of  any  other  individual  in  the  nation,  r^ioo 
this  parental  solicitude  *which  pervades  our  whole  legal  constitution,  is  ^ 
the  genuine  offspring  of  that  spirit  of  equal  liberty  which  is  the  singular  felicity 
of  Englishmen.  At  the  same  time  it  must  be  owned  to  have  given  a  handle,  in 
some  degree,  to  those  complaints  of  delay  in  the  practice  of  the  law,  which  are 
not  wholly  without  foundation,  but  are  greatly  exaggerated  beyond  the  truth. 
There  may  be,  it  is  true,  in  this,  as  in  all  other  departments  of  knowledge,  a  few 
unworthy  professors ;  who  study  the  science  of  chicane  and  sophistry  rather 
than  of  truth  and  justice;  and  who,  to  gratify  the  spleen,  the  dishonesty  and 
wilfulness  of  their  clients,  may  endeavour  to  screen  the  guilty,  by  an  unwar- 
rantable use  of  those  means  which  were  intended  to  protect  the  innocent.  But 
the  frequent  disappointments,  and  the  constant  discountenance,  that  they  meet 
with  in  the  courts  of  justice,  have  confined  these  men  (to  the  honour  of  this 
age  be  it  spoken)  both  in  number  and  reputation  to  indeed  a  very  despicable 
compass. 

Yet  some  delays  there  certainly  are,  and  must  unavoidably  be,  in  the  conduct 
of  a  suit,  however  desirous  the  parties  and  their  agents  may  be  to  come  to  a 
speedy  determination.  These  arise  from  the  same  original  causes  as  were  men- 
tioned in  examining  a  former  complaint  ;{q)  from  liberty,  property,  civility,  com- 
merce, and  an  extent  of  populous  territory:  which,  whenever  we  are  willing  to 
exchange  for  tyranny,  poverty,  barbarism,  idleness,  and  a  barren  desert,  we  may 
then  enjoy  the  same  despatch  of  causes  that  is  so  highly  extolled  in  some 
foreign  countries.  But  common  sense  and  a  little  experience  will  convince  us, 
that  more  time  and  circumspection  are  requisite  in  causes  where  the  suitors 
have  valuable  and  permanent  rights  to  lose,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to^lay  mav  be  seized  by  their 
prince  to-morrow.  In  Turkey,  says  Monte8quieu,(r)  where  little  regard  is  shown 
to  the  lives  or  fortunes  of  the  subject,  all  causes  are  quickly  decided :  the  basha, 
on  a  summary  hearing,  orders  which  party  he  pleases  to  be  bastinadoed,  and 
then  sends  them  about  their  business.  But  in  *free  states  the  trouble,  r*A2± 
expense,  and  delays  of  judicial  proceedings  are  the  price  that  every  sub-  ^ 
ject  pays  for  his  liberty :  and  in  all  governments,  he  adds,  the  formalities  of  law 
increase,  in  proportion  to  the  value  which  is  set  on  the  honour,  the  fortune,  the 
liberty  and  life  of  the  subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 
should  be  more  subject  to  delays  than  those  of  other  nations ;  as  they  set  a 
greater  value  on  life,  on  liberty,  and  on  property.  But  it  is  our  peculiar  felicity 
to  enjoy  the  advantage,  and  yet  to  be  exempted  from  a  proportionable  share  of 
the  burden.     For  the  course  of  the  civil  law,  to  which  most  other  nations  oon* 

(ff)  8m  pafo  327.  C)  8p.  L.  b.  6>  c  2. 
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fonii  xUv'xr  prartirc.  ii»  mii«'li  iiifin*  ti*«lioufi  than  niim;  fur  pn¥>f  of  wbirh  I  nr««l 
only  npiM'al  l<*  tlic  Miittim  nf  \\u*^v  ciiurtn  in  Kii^innil.  Hh«*n*  th«>  |inM*tic» of  ih« 
Itiiniun  luw  !••  uili*ui*«|  m  n^  tull  ('xl«*nt.  An«l  luirtirularlv  in  Fmnrr.  not  «4iIt 
our  FMr(«*«i'iii'  m  iiirii*f«  .i»ii  liiH  iiwn  knowl«*«l|ri. ,  tKrir  «*<»tirtii  i»t  ni«M>t  iinrx- 
miipli'tl  <l«*lu\  •!  in  iiiiniiiii«ti'nii^  jiiMi<*«*;  Imt  i*v«<h  a  writfrof  tbrir  ounr.  La* 
n<»t  MTU|ilt'<i  In  tr^lily.  I  hut  thiT«*  wm*  in  hi^  timr  mon*  <*auMii  ihcrr  ilr|iri»*lin^ 
than  111  ttli  Kiin>|K*  l»«*nii|i*A.  un«i  M»rni*  tif  th«*ni  a  hiin<ln*«i  y<'an»  «>l«i.  liut  •nititu 
mlar;;r  mi  th«*  |»ri»<lti;itii|it  iiii|iriivrrii«*ntf*  whi«-h  havt*  InM'n  nia^lo  in  thr  ix*lrnty 
of  ju«*ti<-«'  hy  the  «h*»ii«H*  of  r«'ul  uctiitiiN,  hy  th«»  Matutc*«  of  anirmlmrnt  anil  jr**- 
faiff*.*  u  iiii«t  hy  i>lh«T  ni«»r(*  ni«NliTn  ri>;nilation*i.  whirh  it  nf»w  niitfht  h«  imlrltc^te 
to  n*nirniUr.  hut  uhn-h  |M»«t«Tity  uill  n«*V4T  l'orict*t »  thi*  timo  an<!  attriHlanr* 
aifonli'il  hy  thr  jii«Iui-h  in  our  Kiii;iiAh  ct»urtA  an*  alwi  i^^alrr  than  thi«»«  *4 
mnnv  oih<*r  i-4>uiitri«*««.  In  tho  Rnnian  ralen«lar  th«*n*  ii«*n*  in  the  whole  rear 
but  tw«*nt\  ri;;ht  jmlicinl  nr  tnwrhial  tTMiavn  allowtnl  to  the  iinftor  for  decitimi^ 
CAUrM'H  u  I  .  wh«'n*ufi.  with  u**,  one-l«iiirth  of  the  year  i«  term-time,  in  whieb  thrre 
court**  c-oiintuiitly  nit  l'i»r  the  f|«-Mpat4*h  of  mat  ten*  of  law  ;  lK*ftii!«<«  tht*  Tm*  c  liia« 
•i*>'  1  ttit<*n(lun«*4>  of  the  rourt  of  rhan«*ery  fi»r  iletenninin^  *iiuita  in  r<qQ)ty, 
^  an«l  thr  nunierouH  enurtu  «>f  aiwixe  an<!  mm  j^rtu*  that  nit  in  varmtioo  |i>r 
tbc  trial  of  niatti'pt  of  fact.  Inil«*e«l,  there  \n  no  other  rountr}*  in  the  known 
worhl.  that  hath  an  inf»tiliiti«in  m»  i-ommoilioiiii  ami  m>  ailapte<l  to  tb«  dcaniteb 
cyf  eauM'ft.  ait  our  trial  hy  jury  in  th<HH«  (*<»urtii  tor  the  ileeifiion  of  farta;  in  wo 

mm  m 

other  nation  un'ler  h«*uy«*n  <Iim*m  ju»iti«*«*  make  her  pm^remi  twicv  in  raeb  vhw 
into  ainiofit  every  iwrt  of  the  kini;*l<»ni.  to  ii«H*i«le  u|N>n  the  Bpot  by  tbe  Tuir*  uf 
the  |M*«ipU*  thenifH*iVfft  the  «lif*put4*«  of  the  r«*m«iti»Ht  provineen. 

Ami  Wrt*  thin  part  of  «»ur  n»mnientanef*.  whirh  n«^ilarly  treata  only  of  r^ 
dn*Mi  at  th«*  <*«*mnii»n  law.  wouhl  naturally  ilmw  to  a  e«iiii-lu»ion.     Bat.  aa  tb« 

Cr«M*e4*4linp«  in  tin*  murtn  at'  rquity  an*  very  ilitTerent  fmrn  th«Mi#  at  rommim 
kw.  an«l  nn  thi»se  r«»urtii  an*  of  a  Ver\*  i;eni>ral  ami  extemitve  juriaciirtion.  it  i* 
in  Mime  mrtiHun*  a  hram-h  of  tht*  tank  1  have  un«lertaken.  to  ipve  lb«  atadetil 
•ome  t^*ncral  idea  of  the  fornm  of  pntc'ti«*t»  a<lopti*U  hy  thoiic  voarta.  Tb«a«  will 
tbvrefon*  l»v  the  nuhjeet  of  the  ennui ii|(  chapter 
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OF  rUMKF.hlNtJS   IN   TIIK  OUKTS  OF  KQl'I'H'. 

*4**t*1  'Hrfi'Kr  wr  «-nirr  on  the  pn»|HMM*4l  ttuhject  of  the  enMiin|(  rhnpl«rt 
^^^  vie.  the  natun*  ami  ni«'th(Mi  of  pnM-(-«*«lin^ii  in  the  eonrta  of  cqaitr.  il 
will  U*  iini|N<r  to  n*<*«illiM't  thi*  (»li«H*n*atiiinii  whirh  were  nia«le  in  tbe  beieinninc 
of  thi-i  iHMikMr-  on  th«*  primipal  trihunaU  c»f  that  kin«l.  aeknovk«l|er«l  by  tb« 
conMitutmn  of  Knirlaml  :  an  it  to  pn*miM*  a  f«*w  n*markfi  upon  thoae  paitievlar 
raufi«*«.  wherein  any  ni  thi*m  elaimn  and  exerritM**  a  aole  jariadictaoa.  di»liBrt 
from  ami  ex<*lu«ive  of  the  other.^ 


*  Tliat  x\\*'  ttittrt"  «if  r«(tiit\  antl  i-<tiirt«  **i  Uw  art-  n*>l  f»|.irta»«N|  to  narb  ocber,  and 
cnnriir  :n  tlif  «*v«t<  :••*  •>(  fh«-ir  |--w«*r«.  !••  |tp»in*'l**  tl«'  ctfl*  **i  •u(»tantial  jii»tK^.  m  Br-i 
now  ilupiitt^l  If  1*  •apI  ihit  niitttT*  ••(  fni-t  *li«»iM  U*  M\  tn  enurts  of  law  liw  Ib^  -i^ 
ei*iMii  itj  •  iiiri.  I  Iki<L'w.«\  •  i'.trl  i  ir  ''.  aii'l  (••^••«  an*  nn«*nlimei  flirerftf«|  ^  thai 
pur|>««»«-.  \%'X  '  tht'r«*  i<  »••  «l"u)it.  '  tn*  lunl  KM<>ti.  "that  ftrontilinfT  tO  tbe  raoMltiit»n«i 
of  thi*i-«>iirt  It  uxA\  i.iki*  n|«*n  ii-«-lf  ih«*  lit*!!*!**!!  nf  •*%<*rv  fart  |>ul  in  whm»  ap^n  tW  r^ 
roril."  An«l  ii«*.i:n.  "Tin*  tfiirt  h.i*  u  ri«;lit  !••)•••  ••\fr«' i««<« I  wry  t^fHl«*rlv  am  afiana^v « 
of  cl<*<*i<lin«;  MitK  *\\\  i*-iif«  '*  *<  Vf*  !••««  Th<-  ;.i  rural  rulr  i*  thai  a  court  of  vMivitv  vUl 
tiet-ff  r\«-ri  :•«■  lun^^lx-tioii  i>t  iT  <  riiii:ti  il  ppx  ••• 'l-i.i:*       \r\  in  a  t*aae  wherv  tbe  |4aiaiilfr 

imlKtff^l  i|rf«-rMl.int'»  airriit  At  th •opm*   wh  r<-  tin'  |-1  iinlitT*  thenkftelvoa  wer»  jwin*^ 

for  a  brp«rb  of  th<*  |>eace,  lurd  Har^lwickf  iiiadi*  ah  urdrr  to  inatraia  IW  MaaoMaaa  iitt 
S9t 
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• 

I  have  already^6)  attempted  to  trace  (though  very  concisely)  the  history,  rise, 
and'  progress  of  me  extraordinary  court,  or  court  of  equity,  in  chancery.  The 
same  jurisdiction  is  exercised,  and  the  same  system  of  redress  pursuea,  in  the 

(»)  Pas*  50,  Ac 

i 

after  hearing  of  the  cause  and  further  order;  and  where  a  bill  is  brought  to  quiet  pofl- 
session,  if  the  plaintiff  afterwards  prefer  an  indictment  for  forcible  entry,  this  court  will 
stop  the  proceedings  upon  such  inaictment.  2  Atk.  302.  The  court  of  chancery  has  no 
jurisdiction  to  prevent  a  crime,  except  in  the  protection  of  infants.  Therefore  it  is  said 
that  the  publication  of  a  libel  cannot  be  restrained.  2  Swan.  413.  Nor  will  the  court 
compel  a  discovery  in  aid  of  criminal  proceedings.  2  Ves.  398.  The  court  of  chancery 
has  a  concurrent  jurisdiction  with  the  admiralty,  (Gilb.  £q.  Rep.  228,)  and  may  repeal 
letters  of  reprisal  after  a  peace,  though  there  is  a  clause  in  the  patent  that  no  treaty  of 
peace  shall  prejudice  it.  1  Vern.  54.  So  equity  may  relieve  after  verdict  in  King's  Benc^ 
or  Common  Pleas,  and  even  grant  a  perpetual  ii\junction  after  five  trials  at  law  on  the 
same  point,  and  verdicts  the  same  way ;  but  equity  is  very  tender  in  the  exercise  of  this 
power.  2  P.  W.  425.  10  Mod.  1.  And  a  court  of  equity  will  not  review  the  orders  of 
the  Exchequer  as  a  court  of  revenue;  nor  interfere  where  that  court,  as  a  court  of 
revenue,  is  competent  to  decide  the  subject-matter.    3  Ridew.  P.  C.  80. 

MatUrs  arising  out  of  England. — A  question  concerning  the  right  and  title  to  the  Isle  of 
Man  may  be  determined  in  a  court  of  chancery.  1  ves.  202.  Where  the  defendant  is 
in  England,  though  the  cause  of  suit  arose  in  the  plantations,  if  the  bill  be  brought  here, 
the  court  agens  in  personam  may,  by  compulsion  of  the  person,  force  him  to  do  justice ;  for 
the  jurisdiction  of  the  chancellor  is  not  ousted,  (3  Atk.  589.  See  1  Jac.  So  W.  27 ;)  and 
this  although  in  general  all  questions  respecting  real  estates  belong  to  the  country  where 
they  are  situate.     Elliott  vs.  Lord  Minto,  6  Mod.  16. 

Ist.  It  is  assistant  to  the  common  law  by  removing  legal  impediments  to  a  fair  di^cision 
of  a  question  depending  in  those  courts ;  as  preventing  the  setting  up  of  outstanding 
terms,  Ac.    5  Mad.  428.    2  J.  &  W.  391. 

2d.  It  acts  concurrently  with  the  common  law  bv  compelling  a  discovery  which  may 
enable  those  courts  to  decide  according  to  the  real  mcts  and  justice  of  the  case;  as  where 
the  discovery  is  to  ascertain  whether  the  defendant  did  not  promise  to  marry,  (Forrest, 
Rep.  42;)  or  to  disprove  the  defendant's  plea,  that  he  bad  made  no  promise  within  six 
years,  and  to  compel  him  to  state  whether  he  has  not  promised  within  that  time,  (5  Mad. 
331;)  but  he  has  a  right  to  protect  himself  in  equity  by  the  statute  of  limitations  from 
a  discovery  as  to  the  original  constitution  of  the  debt,  or  whether  it  has  since  been  paid. 
5  Mad.  331.  So  he  may  be  required  to  disclose  whether  he  is  an  alien  or  not,  (2  Vee. 
Sen.  287,  494 ;)  but  where  a  discovery  would  subject  a  party  to  penalty  or  forfeiture  it  it 
not  to  be  obtained,  (1  Ves.  56.  2  Ch.  Rep.  68.  2  Atk.  392.  2  Ves.  265.  1  Eq.  Abr.  131, 
p.  10;)  except  in  cases  under  the  stock-jobbing  act,  (7  Geo.  II.  c.  8,  s.  I,  2  Marsh.  Rep. 
125,)  and  some  other  particular  provisions.  Nor  will  the  court  compel  a  discovery  in  aid 
of  criminal  proceedings.  2  Ves.  398.  Vide  Mitf.  PI.  150.  It  exercises  concurrent 
jurisdiction  in  perpetuating  testimony  in  danger  of  being  lost  before  it  can  be  used;  hj 
preserving  property  during  litigation ;  by  counteracting  fraudulent  judgments ;  by  set* 
ting  bounds  to  oppressive  litigation ;  and  in  cases  of  fraud,  accident,  mistake,  account^ 
partition,  and  dower. 

3d.  It  claims  exclusive  jurisdiction  in  matters  of  trust  and  confidence,  and  whenever,  upon 
the  principles  of  universal  justice,  the  interference  of  a  court  of  judicature  is  necessary 
to  prevent  a  wrong,  and  the  positive  law  is  silent.     1  Fonb.  Eq.  p.  9,  n.  (f.) 

The  matters  over  which  the  court  of  chancery  maintains  an  equitable  jurisdiction  havo 
been  arranged  in  the  following  alphabetical  order;  and,  as  this  analysis  has  the  recom- 
mendation of  practical  utility,  we  shall  proceed  to  embody  the  principal  rules  and  de- 
cisions under  each  head  respectively. 

Ist.  Accident  and  Mistake. 

2d.  Account. 

3d.  Fraud. 

4th  Infants. 

5th.  Specific  Performance  of  Agreements. 

6th.  Trusts. 

1st.  Accident  and  Mistake. — By  accident  is  meant,  where  a  case  is  distinguished  from 
others  of  the  like  nature  by  unusual  circumstances ;  for  the  court  of  chancery  cannot 
control  the  maxims  of  the  common  law,  because  of  general  inconvenience;  but  only 
where  the  observation  of  a  rule  is  attended  with  some  unusual  and  particular  inconve- 
nience.    10  Mod.  1. 

1.  BondSf  drc. — Equity  will  relieve  against  the  loss  of  deeds  (3  V.  k  B.  54)  or  bonds,  (6 
Vea.  235.    6  Ves.  8I.\)  but  not  if  the  bond  be  voluntary.   1  Ch.  Ca.  77.    It  will  also  set 
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iH|uity  <  ••:!!  t  'it  till-  I  \<  III  iiui  r .  u  iili  a  lii^iiin  t.-iii.  IfiW i  \ •  r.  a«  l*i  *«tiiii-  u  \\  iv^t- 
ti'r**.  !'•  •  =.■  .ir  t<i  I  ni  )i  tf  il  uii.ii.  aii>l  m  u  lui  ii  tin  ••:iiir  ijiiIm>1  iitliilin-  Ai*i. 
fii>l,  til  t)i<<«i    |M  •  liiLir  !••  iLi-  •  li.iiM  «  r \ 

U|i  •«  t-*-!!  i  «■<  !  •<?  .-r  ill-*!! "\ •  •!  .i.m.imI  •■ir*  li'  «.  tK  i,;!  • ;  •  |  r.n  .|i,ii  J-  ■■.•■•  :;.•  . ■  •- 
illill'li  V'K     '»■.       I    M.     '.1.77.      ".•    \'.»      1«   i         I-  I    I-    :i.  .'i-  !!.-!•  ^.|      f    •.   ..     fc. 

Iita\  I--  iii--i.::'   1  .1- ■  ••r'l.ii,:  ;•<  .i.ti  nt    iii   vui*-  •  a->  •      J   A'K.    .<       'Xi*    !•*       .7   \it 

&n    1  M.  I..    •  i 

ft:**  •(  {■(ii.l\   ui'l    .i"*irt.ti!i    till-   )-  itii-l.tr  .••,   ir    hx    l\,*'   i  ^Im  .  w  !.•  r^     .-.i.  it 

liJ^*  !■■  t  I,  .t,:.  ;  :ii.  \i -1  l\  iii..t*  >;  I-..--1  "li'.ii  ■.  M.f.*.  "••'7  1  "^'t^ii-l  ■'  •«•■  !  !.•- 
tllip:'i:-li  >     j  >     ■  ■  i  t     -fii  !r  •  •■!.<>.-l  l.iiii^  M  .:)i.ii  til'-  ti.  ti.-  ■:        t  \  i->     1  *••       N>  !•    It 

y*  .    /  il  ■   .   .1.    .ir*>  ■«    r  .   .!■  i  i<ii  11*.     iii     :■  ..•  -.  •  •!    .»«•  I  (.•!       ,  \  •  :  :=      •    •        1 

Sif.i  !•  1  l.r.i  •'  •  41*  -  **.  I,  A  !•  ;  •  *  ■  w].'.  !.'.•  :i..i.«:  I.  .«v  I  •  ■;  i..  .  -r« 
vtut'l-  ••!  I  <  i..|  •  i.<.i:."ii  iiiiit  ;  i  if  1  •  It  • '  I  .  i  .  \  •  i.r:  >.'  ''  M  •  I.  ..  !  *  *•  ^ . 
fi.'f.  r>iil  II  •  ri  i.«  ?  :«  i^.Vi  It  III  f)it  I  .!«•  ><t  .1  \  •-.  .ii'.i;  \  •  '..;  •  !  I.  |'««  «'  .•  .i*.  .4  '.  \  -i 
|N.rj..i.  \m.>I  .-.'  >. .  l\.iii  '.111  L Vk  -7  .  A-i.  ■•.  !•.  \.-  7.  >..•..• 
villi  ii<>t  r-  i  .•  1  •  .i.Miii-l  lti>-  I  I'.  :i.i  J.:  •  !  •?  i|».l.»!i -4  ■■•.,«■  t  ;.i  \  .*:i  -i'li.! '..iif  «  ■  a.I'^I  ,...- 
clali-i.  <l»ii.»*r- •.  -•  .\!k  1*1  K.I..  il  117  :J«ii.i  « -i  I  ••  ••  i":  ■  1'  •  «7"  I'  i  -T 
•  K"<  A  I'  ■('•  ■  \lk  ■•''•.  .tii-i  t-ifi  .tiifi-*  tiiii.  :.!•  t-  ••!  |- iri.^iiH  iiV  "r  •  •  iiii.*..  r.<  .a 
lam .  M  III'  M  •!••  i.<!  .fiijiit  ••!  •  ■  iiii-i-H'  •;  .-ii.  nr  ^  t<'r  !•  .'  iii-  h  i.i<  ii   iii.»\  i«-  •  •ii^.-h  ?•  •!   h*  a 

lllitiltit.ori  I-!  .Ill  I  vt-tt*-,  hIi.i  It  lit-ti  riii.iic*  tt  m)i<  Il  .1  II  i|-|-«  II*.  I  uiii.xl  \*'  t \i«i  ^^- •.!••: 

1  lull  A   r..ii.     7..   \>       I  "^rr.!    ti7    t  .J       I'l..    •  h    '.7< 

.Vi*ii'-       A  ■!•  !•■!.■•■•  "Ill ■■■■  II.  •         '/••;*  ■  >  .il»*.i)  1  a:'li •!.    I  F^li  It.  M     «  \"«  T. 

7'»-'i  l*i*f  <  Il  I*.  'J  \>ii,  (i  .  II  •>•  1  ■•  >  :il  I. •.'iff  A  iii:»!.iKi<  ill  «  t;ric-  /  *:vr 
i|f-alh  ••■  •••iiii«<>:  ••:  .n  |ii>-  i;  hip  «  in  ik  ii-- •  %•!%  .<  -  •;  |>ii*>-l.  i-«|«i  •i.ili'k  a^4.ri«'.  »  |  uf- 
rhftiMir.  'J  \'t  rii  '.  A:iiM  i''J.  ii-r  .iii  fri<'ii>  •■■i"  ri*<>vi-r\  in  !(••■  iii4ii<<r-.jl  furi  I 
VtTii.  ■*'!  M.>:.ik<  «  Ml  •*  •!•  •  •!  •<;  •  ••ii'i.ii  t.  {"••ii-i-  -I  '-Il  .  •  •'  •;■':'  ni.i^  J«  r» •  •  ■.••I 
1  \  *•«  117  'J  \'  k  .>'..  Aii'i  i!  .1  t  ir^.i.ii  .iii-l  «  .!•  I  •  :..  III.  .Ill  1  i,-i(  •■i.r<>.ii«l  n  .'I..;.  •  I 
nioiitli-.  I  (i.iix   ^t  :11  •     iiiix  !  till    t  •■II  I'lr   t<i  ii..kk'   .1  .;  ■■"i   !.!!•■   )  \  •  !• « i«?.i.i;  Jti.    !:.•  :    ^*t- 

ffmn  .tii'i  •  li'    u  i.ii  I.  :  .  »\  !>•   t-iir><lM-'l       >'•  Vi  •    7  ('•.       \  ■  ••i)\*-\  .iii  •  lii-!'  ■  :;»•   .ti  !    r:..  :.^j 
N*rfi;i!i"l      I   I    I     \»  :       -".      I   r   W    '.7''     t\i-ii  .i^-.i.ii-t  .i«-;.'ii«-i--    'jVtrti    *.'•*       I    \:k 
!•»•       I  I'r      •'  •      47J    "i  .i.'iiifi   r»  |-ri--t  M:.i:i\t-^       1    \ii»t    It      N,i.|,  !,-,i«  ,||  -urr*  i.  i- -^ 
of  i-'>|<\  Ii-il  I.     -\"'iii    "•••t.    "^ilk     44'      «  \  i-rii    l-l.     liil    ii'l   till- •III. •-.'•Il  of   l"r:..».  !  r« 
r«*<|iiiri 'i   1%  .i<  :  •>!   |  .ir'i..iii.i  M   iii  •  •  ii\i  lain  •■<•       'i  \'i-«    '^\»*      .',   \'.r**  *     «'    ''71       4  .  \  .« 
5^^      1  ■»  \".  1.    Iii      ti  Vi  ■•    7l'i      M  \  •■•  ••■J»'.     !»•!••  I*  .11  !i.»-  iii'«ii- •  f  ••Mi-\«i.-«    l:j» 
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bf  rt  iiK-i.i  •!       \  V'l--   «■   •'      'J      >..il xi'^ii*.   ii>>t   |-.w.r-      "J  I'    Wru«    •- 

■J-l  V.iiiiNf  1/  '  :  •!•  .i!.i,^*«  .i:.  I  <li-iii.iii*l«  !«!«■•  II  imt.!  >.  mIi.i  li  ar«-  t—  '•::.:.'\ 
{**)-■  .i>  '},•  t*>  '.\  !..ki  II  )\  tr..«i  .i!  1  111.  iii.t\  I-'  .••l,i*»ii-l  II.  t  I  ,.•% .  I  >i  K.  A  I  •  ?-■  *  »*f 
I.i\.-  L^".  -7  •  1  M.nl  «  Il  *' .  .iii'l  ifit*  ».  .  I  III  i!  :!.•• -i.i  •  •  !  U  ii..ftiN  r  ••!  «*!-5aI 
Uti .  .11.  i  .i|..il  \.  ■■•  ).:  —  •*.  .1  '  .11  M.il  ti-il  1  ••.  ••  \'i  -  1  I'l.  .u.-l  !)••■  'iAh'  i.l'\  111  »*f^  .•'.;./ 
till-  j4t  •  ••  iiii  <  "I. -:.:•.'•  -  1.  '  !•  .mI  .il-j^-t  tinii  in  an  .ii  t.<>ii.  '•  I'aun:  4*1.  1  M^kr^i.  I .  '  • 
<'«iii|>   'J  ■* 

i'.'l  Y't:  i<  i>  )  |-i.l\  li.i*  «>■  .-*•  it  .III  |tili.«ri'-n<'i-  of  fr  iii<l  th»?  it  will  m*!  mi»:  4r  :*.•  ■& 
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1  /''  •■  '  .iTf  ill  ii'i  «  .■-•■  !■•  riii.r r.  •!  !••  |  uri  Ii.i*i' fri>iii  tht-fii-f!*!-*  thr  ini«t  r«!a'r  I 
Vrrii  4'»  •  ii'T  ihi-:r  ••'!:.  iTi-r.  X!- f  '-»■'.  ipir  III  Kirikrii|-ti  \  Aff  tli**  i*i*i.niiM  c-n 
(fi  \"i'«  •■17  I'T  .i-»i jiM  ■■•  •■  \  •■'  •■_"  ii"«r  ll..  .r  •••I;-  itt-r*.  I"  Vt««.  .•*!  ,  fii»r  o  ti.::.  t?r« 
ur  ki  •  I-  r   •■!  .1   Iiii..it  .       1  .  \  .  •     1  r.-r  .iii  •  \. .  iit.ir.  .  1  V»-*.  A   11    ITi».    1  •  •  x.    1    i 

Ifi'r  »•■  *  1  TI-  -T .  ..;  I  f.  ir  :;.•  •      17  \".  -      "• 

••11\      I'  :'*  I  '  «ii-i    r>  *' III  >.i<*>  i<  f  ••■*'■«••  Il  .if  tiiriM-%*  afi«l  rliffil  &•  fti^riv^i 

a#:*'ii.!  M.  ..?  I*  I*,  'if  jil\       J  \  .  .     'r    .'■:       1  XI  i.|   •  :i    114    ll'i.  II'"' 

■  '••11%      //  .\         '.    «(  }      .  *\    It  :l    ir<-*i'!    .iti|  ;■•% .  U-iit    lii'ir*  a^miit*!    msTr^r.  rT,z% 

)iili>liii»*  ■  T.  'i,    .:  '<i!iir«    •  M  ■     '  ■'      •  <  :.•  .*■■*.  i**   1    I  .:   ii.*  •••:iif  t«-rii|N>rAr«  t-tii(«krrAafir.  ^tit 
iini\;lt   I     't         i.-Fi-- lilt  I.'    II.  .1,  ••  ■•   ,-?i  »i    ill  t  !•  ■,  i.ii  \  "f  t  ••ii»:>lf-rjili-'ii.     I  V.  m     I-  •      Z 
V.ri.     .:       :     !•    \V  ...       1  '       I    ]'■•.    I'l       J  \  .  .    1    7        h  ft. II   aU*  —I   a..  Ir    ur.-.  *•: 

f-iiii!'  •    •       '  ■  .  .      I    ••  ■!!!   -  I.I }  •     '!..'!'•    r  1  r  .■•    II.    rii-i       N«-««  i    • "«  ii!    44*      1  W    '.• 

1V»  -•  \  •:  !  .i:.  i  ■!.  '-i  •  .  '.  ;.  •  1"'.  •  HI  .  .N  <|.-.  tw  •  al*  Ur;*  r.«. 
Ai     I'l' *.  I   •       '    .1    I  *  ■  *. '  I.    !■    '11     iii%      ■    !..•    Ill  •.■•**t%  '•  rlif  ni.r«.  A       •    .  i 

W:    N.  .  .   •     ■  ■    ;;i 


Chap.  27.]  PEIYATE  WEONGS.  426 

1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the  crown  was 
bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  extinguished  in  every 
feodal  view;  but  ^resulted  to  the  king  in  his  court  of  chancery,  together  r*407 
with  the  general  protection  (c)  of  all  other  infants  in  the  kingdom.    When    ^ 

(•)  F.  N.  B.  27. 

mizance  in  the  court  of  chancery.  For  the  details  under  this  head,  see  1  book,  ch.  xvii. 
and  notes. 

5thly.  Injunctions, — In  a  modem  work  the  subject  of  injunctions  is  considered  under 
the  head  of  fraud,  (see  1  Mad.  Ch.  125  ;)  but  it  seems  to  deserve  a  distinct  consideration. 
An  injunction  is  a  method  by  which  the  court  of  chancery  interferes  to  prevent  the  com- 
mission of  fraud  and  mischief.  The  exercise  of  this  authority  may  be  obtained, — Ist.  To 
stay  proceedings  in  other  courts.  2d.  To  restrain  infringements  of  patent.  3d.  To  stay 
waste.  4th.  To  preserve  copyright.  5th.  To  restrain  negotiation  of  bills,  &c.  or  the 
transfer  of  stock.  6th.  To  prevent  nuisances,  and  in  most  cases  where  the  rights  of 
others  are  invaded  and  the  remedy  hy  action  at  law  is  too  remote  to  prevent  increasing 
damage.  See  1  Mad.  Ch.  157  to  165.  An  ii\junction  to  stay  proceedings  at  law  does  not 
extend  to  a  distress  for  rent,  (1  Jac.  So  W.  392 ;)  nor  has  equity  any  jurisdiction  to  stop 
goods  in  transitu  in  any  case;  nor  will  the  court  restrain  the  sailing  of  a  vessel  for  such 
purpose  by  injunction.    2  Jac.  &  W.  349. 

6thly.  Bills  of  Peace,  which  form  an  essential  check  on  litigation.  1  Bro.  P.  C.  266.  2 
Bro.  P.  C.  217.  Bunb.  158.  1  P.  Wms.  671.  Prec.  Cha.  262.  1  Stra.  404.  For  this  purpose 
a  perpetual  injunction  will  be  granted.  See  10  Mod.  1.  1  Bro.  P.  C.  268.  This  bill 
cannot  hold  in  disputes  between  two  persons  only.  2  Atk.  483,  391.  4  Bro.  C.  C.  157. 
Vin.  tit.  Ch.  425,  pi.  35.    3  P.  Wms.  156. 

7thly.  BUI  of  Interpleader  will  lie  to  prevent  fraud  or  injustice,  where  two  or  more  parties 
claim  adversely  to  each  other,  from  nim  in  possession  ;  otherwise  it  will  not  lie,  (1  Mer. 
405;)  for  in  such  case  it  is  necessary  the  two  claimants  should  settle  their  rights  before 
the  person  holding  possession  be  required  to  give  up  to  either.  2  Ves.  Jr.  310.  Mitf.  PI. 
39.    1  Mad.  Ch.  173.     And,  on  the  same  principle, 

8th ly.  Bills  or  Writs  of  Osrtioran,  to  remove  a  cause  from  an  inferior  or  incompetent 
jurisdiction. 

9thly.  Bills  to  perpetuate  testimony  in  danger  of  being  lost  before  the  right  can  be  ascer- 
tained. 

lOthly.  Bills  to  discover  evidence  in  possession  of  defendant,  whereof  plaintiff  would  be 
otherwise  wholly  deprived,  or  of  deeds,  &c.  in  defendant's  custody. 

llthly.  Bills  of  Quia  Timet,  for  the  purpose  of  preventing  a  possible  future  imury,  and 
thereby  quieting  men's  minds  and  estates,  &c.     1  Mad.  Ch.  224.     Newl.  on  Contr.  93, 

493. 

12thly.  Bills  for  the  delivering  up  of  Deeds. — As  where  an  instrument  is  void  at  common 
law,  as  being  against  the  policy  of  the  law,  it  belongs  to  the  jurisdiction  of  equity  to 
order  it  to  be  delivered  up.  11  Ves.  535.  In  Mayor,  &c.  of  Colchester  v*.  Lowton,  lord 
Eldon  says,  '*  My  opinion  has  always  been  (differing  from  others)  that  a  court  of  equity 
has  jurisdiction  and  duty  to  order  a  void  deed  to  be  delivered  up  and  placed  with  those 
whose  property  may  be  affected  by  it,  if  it  remains  in  other  hands."    1  Ves.  So  B.  244. 

13th.  Bills  for  apportionment  or  contribution  between  persons  standing  in  particular 
relations  one  to  another.    5  Ves.  792.    2  Freem.  97. 

14th.  For  dower  and  partition. 

15th.  To  establish  moduses. 

16th.  Bills  to  marshal  securities. 

17th.  Bills  to  secure  property  in  litigation  in  other  courts.    And 

18th  and  lastly.  Bills  to  compel  lords  of  manors  to  hold  courts,  or  to  admit  copr- 
holders  and  bills  to  reverse  erroneous  judgments  in  copyhold  courts.  Vide  1  Madd.  Ub. 
242  to  253. 

4th.  Infants. — ^The  protection  and  care  which  the  court  of  chancery  exercises  over 
infants  have  already  been  incidentally  noticed.     Vide  1  book,  chs.  xvi.  xvii.  and  notes. 

Wards  of  Omrt. — To  make  a  child  a  ward  of  court,  it  is  sufficient  to  file  a  bill ;  and  it  is 
a  contempt  to  marry  a  ward  of  court,  though  the  infant's  father  be  living.  Ambl.  301. 
The  court  of  chancery,  representing  the  king  as  parens  patrice,  has  jurisdiction  to  control 
the  right  of  the  father  to  the  possession  of  his  infant;  but  the  court  of  King's  Bench  has 
not  any  portion  of  that  delegated  authority.  The  court  of  chancery  will  restrain  the 
father  from  removing  his  child,  or  doing  any  act  towards  removing  it,  out  of  the  juris- 
diction. So  will  the  court  refuse  the  possejision  of  the  child  to  its  mother  if  she  has 
withdrawn  herself  from  her  husband.  10  Ves.  52.  Co.  Litt.  89,  (a.)  n.  70.  2  Fonb.  Tr. 
Eq.  224,  n.  (a.)  2  Bro.  C.  C.  499.  1  P.  Wms.  705.  4  Bro.  C.  C.  101.  2  P.  Wms.  102.  The 
court  retains  its  jurisdiction  over  the  property  of  a  ward  of  court  after  twenty-one,  if  it 
remains  in  court,  and,  if  the  ward  marries,  will  order  a  proper  settlement  to  be  made,  or 

2«» 


4r  PiUVATK   \VI{ONc;S  fBtioft  III 

tli«T%*ti*rf  a  fnlliiTti-^*  iltiiil  li:i*»  im  ntlii-r  LMinriluiii.  tin*  tmirt  of  ihaiirrn*  !:&•  a 
ri^lit  !•»  n|*|M«iii(  ••III*,  iiiiti  tp<rii  uli  |ir<M  i«-iiifi;;«  nialixi*  Uii-r«'l<i,  aii  a|»|i«-ai  i.«^ 
t<*  till-  li'iii-i*  III   iiipt*       1  ill*  I  •tint  lit  i-x«-ti«  i|iii T  I  :iit  •iiil\  ii|«|H>iiit  a  i»iiar'ltjin  ji 

itfnn.  til  iii.ift:i;;i'  \\tv  'li'li  in  «'  ••(  l))«*  lllllllit  tl  il  ouil  U-  i  •illitlK'tli-nl  ajaiU«t  t..rx.  , 
M   |Hi\\ir  uiiiiii   i«   MP  !•!•  Kt    I't  ili^'  jiiri-Mlii  ti«*ii  lit   t\i-r\   i  i*iirl  ot  ju*tiit      •    r  ,.*. 

r«'('iriii  .111  :iii|  i<  ipr  t  •.'.(.!•  «<  I  Im-  w  .ir«l  i  ••!.••  nfo  l><  tin-  *•:  lit  rii<  fit  •-.lt.fr  m  f*.t\  '€ 
lili'ii  I  A  •  ••iitiii.».->li       •  '^.111    \  *^tii    IL-i.  tl      .«         Ilk  •.«••'  ihi-  iiti>lialt<l  AP*!!.'!!  li.r  |r'-|«f'i 

f>l  ti.f  Hill-   w)i*>  I*  4  w.ir<l  «>t  I  ••lift,  li  •iiall  iii«t  }  r*-\  ut.  )-ii{  I) iirl  wili  li-rts  t  •  »•  i.  i^» 

«ilii<U  **\  IIm-  |'r<<|4'rl%  III  •|tii'«|i>  11  (•>  \m'  •••iili-<|  ■•11  tti**  wiff  aiiil  )irr  *  ltl*«lr«-ri.  at.  I  1&* 
A^*.»'iii  •■  Hill   ii«>l   !«' •■iiiiil*  •!  •■\«-ii   til  iLc  4it*-.ir  I't   nif*-r«-«l  aii-runl  •iiiirUit-  i].*rr..«/v 

*>Mi  '*«iiiiii«  rriiiiRii  «\i  I  iir  .\i*iiii  Ml  NT*  -  ri.i- jiiri"l-.i  i:i'ii  i>f  thf  (-••iir!«  '  f  ^,'i.*.  %  .£ 
Iit.«iti-r*  ••(  till*  kiiiii.  t)i<-4ip*li  ••rttA.iiU  a*  uii«  n-iil  a*  iim*  (•  :..*ii  of  ^'twar*!  IV  .  •!.  i  r.  '. 
iililajii  all  iilir«-*i«liiitr  iImI  iiin.i>riii  ai  t^iii*-**  cui-f  iin  itit-  |iArl  ot  titi*  |<ut  lir  till  rual.t  « •**.'« 
•tl'TUiinl*     ^-f  I  K.'ii    K- I'   ./it.    'J  il>   44.;.     Lir.  ll    ITJ 

/t  •!  '  Itiu*  •-•|<iit\  i-iiT'irii*  a^rft'iiii*n(«  t^r  iti**  |-«iri  liA*«- 'if  |jiii|«  nr  lik.n^  ■ :  ..  h 
ri'lalf  !••  li-ialtii-«  Kilt  tl"!  .rflii-raiU  itp*^*  whli'h  r«-l.iT«'  ti>  |«'r««i|iAl  i-tijilTri*  *•  it.r  •^.m 
III  »:iN  |«,  •  mil.  )i>>|-   \i-      III  Mill  ll  i  .!«•«  flif  rfiii<*'l\  i»  al  law       .•  Alk.  .t-*-^.     N««l   <  •  r.'.r 

'I  lial  Mitif-li  i«  a^*n*«*«t  !«•  f«*  •{••iii-  i%  iii  t-<|iti'\  i  «>ii*i«l*-ri-*i  a*  Alrf**!*  ilikii^.    '2.   V    Wsr.t 
2l^l^  .     aifi    lfi*-r^-fi'ri*  w  hi-i)   .i   )iii-Ihiii<1  i-i>ii*ii.iii?«  ••ti    hi*   iMAriia»'«-  In  niak**  a  •«  i:l«  i..' :.: 
€'liar>r«'*l  iiimim   Iii»   iatiij-.  wiiiih   In-  i«  a!t*rMar<l*   i  r« Af-iitf*!   fr"iii  •^•iii|<K-tiiitf  !■«  «u-i-irc 
Ui-.tlii    til*-  lH->r  -hili  iii.ikt-  ».il  •!.!•  fi'iii  ••!  tr i:l*-iiii-iil  tiiit  «•(  tti**  i-«tAlf-.     II-    l^-Ti 

/*•  •■  tj  '«  111  a.;r*-«  iii*-iit«.  miiIi  |M'ii.iiii«*«  t«»r  lli^*  l>r^Mi  li  ^'f  tlniii.  il  i«  nt-ci^>an  *  • 
ili*!iii,;iii«ti  flic  i-.t**-- III   I  |-«-i..ilt\  iiilt-ii'lfl  »•  .-«  ••-•  iiriti  f->r  •  •  ••liAlcral  ••ij«<«l  fn^n.  ll^-v* 

hIp'Ii'  li.*-  i^'iilr.M  t  If  >«-il  li.i*   ; /  •*"  il  I-- 1  ;•  •  «l.:i  li  tl.*-  |Kirt«  i«  !•■  pal  U|*-n  hu  >!•    r  f 

ciroiiiiii  Ilk'  t«i'iiiiii*  |sirfi*  iil.ir  .«•  r  In  thi-**-  latti-r  •  a«>-«  t^|iii{>  «iill  ti«>l  iiii*-rt*-rv  •-.*<. «t 
!••  )  !•  v>  I  I  "T  I"  •■ii'-ifi  •■  lii**  il  I  III  •|ti.-«tiiiM.  t»r  !••  r^'vtraiii  tit**  it^'*i%t*r)  ••(  •iAm*^*^  %!trf 
\\if\   iia\*'   l«-i<iiiif   ilii*- .    I>ii:    111   till*  t-iriii**r.  wh^-r«*  it    |>l.tiiil\    a|  |«-ar«   thai   II.**  b}^    ^ - 

■  ■■r!*trlii    if  •■   ••!    Ili.tl    at    \%  »•    tli*-    |<r:in.tr\    n^  j*- t    «•!    Ifi*-    a«>r>*trii«-nt.   an«l    tlir    i«>i.a.;« 
liitt'ii'l*-*!   ijifr«'l>   III  •>|«-rat»-  .1^  A  I  •■li  il^-ral  *««t-iirit\  lur  it*  l-v-tni;  'lotif.  th'itifh  mt  Iab  tiL« 
|»art%  iiiii.'lit   iii.iki'   li>  t-i*-*  i;i>fi  r.ili*r  tti  iln  tli«'   |>artii-ii!.«r  ait  ft  t<i  |>A]k  tl.r  |«-nAili    a 
•Niiirl  *tt  fiiiiilv  Hill   iiiiC   |N-iiiiit   iiiiii  t*»  t*\*Ti*iM*  •III  II  ri^'iil.  ('lit  will  riiin|i^l   Ii;ri  Ui  |^*r 
I'criii  I).*-  ••!  ;••  I  ••!  lt.«*  at;r«  •■imnt.     Niwl  <''iiitr.  tap.  17       rtiii«.  »•  th«*  |>r;n«  splr  «h«-r»«c 

■  •}.«  ifii  |«-:l.*i!ii  iiii-f  ••!  u^ri*«'iMfiil  rfl.tliliif  tn  iN-rxiiiaU  i«  r*-fiiM<«|  i«  iIimI  tlirrv  .■  m 
ritiii|.lf{f  .1  r*-iii*^l\  III  !«■  lil'taiiit**!  at  law.  iliiTt-l>tr«*.  «  Im-f**  a  |^riT  vuw  inrr^ti  '"m  a 
liii'iii'if  III  iiiiii  ••?  .i.*r>-<-:iM  III .     .1  iii*-!i-  Hi*  iii*iruiiiiiiii  ii'>t  l«-.ii»*  riV-T'I*^!  a*  vai.*l  aS    .a« 

A  i-iMiTi  lit  ••|iii*\  will  ;;i\i- r«-li*'t .  fi»r  ••*|ij;i\  •till*  r^  ii<tc  a  ri«;lit   !••  t«*  iiith«mt  a  rvfr>«*ii 
it  Atk    -•"'.'   .•*  t       lliit   1 1   i«  ••nl\  nlif  n-  lii*-   U'lmI   ri*rii--«l\  i«  iiiailiHiiiAt**  iir  «irfM-tii»  iaab 
oiKiri-*  tl!  •  ■|ii.>\  iiit«'r!i-r*-      ^  \'f*.  \f»'.       ^!<)uii\  Wiil  iinC  I'lifuri'i*  an  a^rwinml  f  <  tk« 
trnii«Nr  .•!   >i  «  k .  >  l"  V.  •    I*. I       >  lit  it  lta«  U  t-ii  ti.  M  tliat  A  1:11  «iU   lir  f*>r  l«>rf(4ViA»- « 

<if  AkTr*  •  iu«-ii:    tt-r   |>iir>  li.i I   L''>^-'riiiii*-iil-«liN  k  wlifrc  it   |tra««  f*>r  ihr  ilriivrri  o€  ta« 

<v  '..u'  *  Willi  II  fiw*    !li«-  li-jai  III  If  !••  «lii*  k.      1  >ilii    X  >Ml.  .'I'M*.       AikI  tt  m^BM  Ih**  m«*1 
mil  ••iiN-r  ;airi  a  Miit  l<>r  ilif  •|>«'«  .tn*  |>«rt<triiiNii<  f  nt  Ai^*iifrAi*l  fur  thf*  |iurrhA»»*  (»•$«*< 
'•    rri'f      >.  •       >^i   III  »il    lli«*    kT'""!  Mill  iif  A  tr.til'-    iilfl    tlir  tf*irlii*iT»  ||«»  of  •  a^t  Wt   iM 
•  l\*iinr      1  >iMi    A  **Mi    7  4      ' -j!  ii"t  wi!l."iit  trri  at  i  iiif:"ii.     Sr«»  I  I*   Wina.  1^1 

(•111      I  m  "T*        liii-i-    II. 1^    I"-   •r*alt--l>>t    r«  al   "T    |-«-r**ilial   r«lAt«',   an*!   arv  nlkrr     !•' 
/.'•/•"••     IT   '.'•!     /"  :  '   .'      I'lfli  r  111'  li^  a>i  ill  iiiii'liiii  tni'tii  niAi  lir  ihcIuiImI  all  rx«u.*.- { 
Irii^l-.  aii'l  all  -ii<-ti  trii«'-  n«  arc  nui  ••\pr«*««.      Kxprt***  (ni*t«  afvirn*Aiffi|  by  alMP*!  €>€  «... 
Iiii|iii«-"i  tMi»i«  iii-«'  III  ^••iit-ial   \\  ifii«inirti«in  nt  la«  u|«>n  the*  arU  UT  MtiiaUoci  a#  |«r^ 
ll-v      1   M.i«l    t'lia.  44<i 

/.■«>..jv.  •  1*1..  •ii«t«»-l\  iif  thf  |i«rM>ii*  aii'l  i*«tatt*«  itf  liinalu^  vaa  a  imwer  nnf  «^ri^.nal>f 
in  iJm*  I Tiiwii.  I.iit  WA-  i;i\*-ii  til  it  t>y  «iAtiit«-  f'lr  tiif  U>nt*ht  nf  llif*  aulijM^  |  R^l^w  V 
('  ;X't.  •'  -i.v  'J  1 11*1  1  i.  Ali'l  n<>w.  \-\  tilt*  •tatnlc  r  /".rvk^nbirf  rr^^is,  1 17  Eil«.  II  r  >  A 
h*.  tlif  k.iii;  •liall  lia\*'  llif  P*al  ••-tal*-«  ff  pi. 'it*  !••  hi*  own  u*r.  atiU  b^  ahall  |««i«wi^  ^  ^ 
til**  -a'*-  ki*«-|'iiic  (i!  lii'-  fiMi  •  •i.ii**«  III  liiiiatp  «.  ■>•  tiiai  tii«'\  •haJi  hatrantmMCtil  m/k.&- 
ti«iiaitt*-.  AU'i  lii*-  i*-«:«lii*-  I*  III  Ix  k*-|'t  !'>r  iii*Mr  ii*«-  1  Ki'l^w.  I*  t*  61'^  ^^-  A  i.^««^ 
a|>|'U<  a'i"ii  ••!  till-  |>r"|«-r*\  <■!  a  liitiat.>-  i«  iiia*li- ti>  «*-«-iirw*i-%«*ri  i^nnifort  hia  aittta|jii«  v.... 
•iliiiii  ••  \  •-•  "  witiii>ii;  rii;ir>i  li>  f\|>f  •  taut*  ••ii  •■•lAt**  ]  Vc*«  Jr.  JV7.  TIm*|«^vv--/ 
th*-  •  Il  III  i-.iT  *-\l*ii>i-  I'l  iii.ik.iiir  i:ran:«  from  iiiii*-  !*»  tiiiii*  nf  tli»  lunalir'a  •a|*i«  a»« 
a^  ih  •  I'.Hir  :-  'iiTii  •  •!  iiiit|i  r  'In  -:«;ii  inanit.il  .ii  \  :rtti*<  itf  th«*  |inpff«i^llieof  tbv  m-^m. 
tilt*  i  II. Ill  .  -r  'a  !!••:•  ii«iiail\  :ii\ '■•N-^l  w  .th  if  i*  r*-"f-'n*iKl<*  li>  th^  rfvwii  aliictr  i^v  ia« 
ri^rhi  •  \<  :t  .--  i.r  it      l*  r  I  •!    II  ir-iw      ■  .\ik   *•  It  i*  -a:<l  that  aincr  iIk*  rv««>laiak'c  lib* 

kiHi;  ha-  .ti««.i\«  k'r.iiiii-ii  tiii-»iir|lii«  |  ff  lit«  "t  (iti*  c^taia  nf  all  itiluC  lo  tuCBaol  ka  lajMM* 
Jiidgw.  r.  C.  ^i  #.  A|ip.  Uute.  \i.i 
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when  the  interest  of  a  minor  comes  before  the  court  judicially,  in  the  progress 
of  a  cause,  or  upon  a  bill  for  that  purpose  filed,  either  tribunal  indiscriminately 
will  take  care  of  the  pi'operty  of  the  infant. 

2.  As  to  idiots  and  lunatics:  the  king  himself  used  formerly  to  commit  the 
custody  of  them  to  proper  committees,  in  every  particular  case;  but  now,  to 
avoid  solicitations  and  the  very  shadow  of  undue  partiality,  a  warrant  is  issued 
by  the  king(e)  under  his  royal  sign-manual  to  the  chancellor  or  keeper  of  his 
seal  to  perform  this  office  for  him;  and,  if  he  acts  improperly  in  granting  such 
custodies,  the  complaint  must  be  made  to  the  king  himself  in  council.(/)  But 
the  previous  proceedings  on  the  commission,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  are  on  the  law  side  of  the  court  of  chancery,  and  can 
only  be  redressed  (if  erroneous)  by  writ  of  error  in  the  regular  course  of  law.* 

(•)  See  book  L  cb.  8.  (/)  3  P.  Wms.  lOS.    See  Reg.  Br.  267. 

Charities. — ^The  general  controlling  power  of  the  court  over  charities  does  not  extend  to 
a  charity  regulated  by  governors  under  a  charter,  unless  they  have  also  the  management 
of  the  revenues  ^nd  abuse  their  trust ;  which  will  not  be  presumed,  but  must  be  appa- 
rent and  made  out  by  evidence.  2  Yes.  Jr.  42.  The  internal  management  of  a  charity  is 
the  exclusive  subject  of  visitorial  jurisdiction ;  but  under  a  trust  as  to  the  revenue,  abuse 
by  misapplication  is  controlled  in  chancery.    2  Yes.  &  B.  134. 

Executors. — Where  an  executor  has  an  express  legacy,  the  court  of  chancery  looks  upon 
him  as  a  trustee  with  regard  to  the  surplus,  and  wiU  make  him  account,  though  the  spiri- 
tual court  has  no  such  power.  1  P.  Wms.  7.  And  where  an  executor,  who  was  directed  to 
lay  out  the  testator's  personalty  in  the  funds,  unnecessarily  sold  out  stock,  kept  large 
balances  in  his  hand,  and  resisted  payment  of  debts  by  false  pretences  of  outstanding 
demands,  hefvas  charged  with  ^ve  per  cent,  interest  and  costs,  but  the  court  refused  to 
make  rests  in  the  account.  1  Jac.  &  W.  586.  And  see,  on  this  subject,  anU^  2  book, 
ch.  32. 

Marshalling  Assets. — The  testator's  whole  personal  property,  whether  devised  or  noj,  is 
assets  both  in  law  and  equity,  to  which  creditoi*s  by  simple  contract,  or  of  any  higher 
order,  may  have  recourse  for  the  satisfaction  of  their  demands.  But  the  testator  may, 
by  clear  and  explicit  words,  exempt  his  personalty  from  payment  of  debts  as  against  the 
devisee  of  his  realty,  though  not  as  against  creditors.  The  rule  in  equity  is,  that  in  case 
even  of  a  specialty  debt  the  personal  assets  shall  be  first  applied,  and  if  deficient,  and 
there  be  no  devise  for  payment  of  debts,  the  heir  shall  then  be  charged  for  assets  de- 
scended. 2  Atk.  426,  434.  For  lands  are  in  equity  a  favoured  fund,  insomuch  that  the 
heir  at  law  or  devisee  of  a  mortgagor  may  demand  to  have  the  estate  mortgaged  by  such 
devisor  himself,  cleared  out  of  the  personalty.  Yin.  Abr.  tit.  Heir,  U.  pi.  35.  1  Atk.  487. 
And  a  specific  devisee  of  a  mortgaged  estate  is  entitled  to  have  it  exonerated  out  of  real 
assets  descended.  3  Atk.  430,  430.  But  at  law  there  is  no  such  distinction  of  favour 
shown  to  lands:  a  bond-creditor  may  if  he  please  proceed  immediately  against  the  heir 
without  suing  the  personal  representative  of  his  deceased  debtor.  As  to  the  order  in 
which  real  assets  shall  be  applied  in  equity  for  payment  of  debts,  (after  exhausting  the 
personal  effects,  supposing  them  not  exempted,)  the  general  rule  is,  first  to  takelErnds 
devised  simply  for  that  purpose,  then  lands  de.noended,  and  lastly  estates  specifically  de- 
vised, even  though  they  are  generally  charged  with  the  paj/ment  qf  debts,     2  Bro.  263. 

Equitable  assets  are  such  as  at  law  cannot  be  reached  by  a  creditor  as  a  devise  in  trust 
to  pay  debts  of  an  equity  of  redemption  subject  to  a  mortgage  in  fee,  or  where  the  de- 
scent is  broken  by  a  devise  to  sell  for  the  payment  of  debts.  1  Yem.  411.  1  Ch.  Ga.  128» 
n.     2  Atk.  290.     But  lands  so  devised,  subject  to  a  mortgage  for  years^  are  legal  assets. 

Bankruptcy. — See  the  consolidation  act,  (6  Geo.  lY.  c.  16,)  commencing  its  operation 
with  the  present  year,  and  the  decisions  applicable  to  its  several  enactments,  ante^  2  book, 
ch.  31. — Chitty. 

*  By  Stat.  9  Geo.  lY.  c.  41,  s.  41,  all  persons  wheresoever  in  England  (not  keeping 
licensed  houses,  and  not  being  relatives,  or  a  committee  appointed  by  the  lord  chancellor) 
receiving  into  their  exclusive  care  and  maintenance  any  insane  person  or  persons,  or  re- 
presented or  alleged  to  be  insane,  are  required,  under  pain  of  misdemeanour,  to  have  a 
certificate  of  insanity,  an  order  for  reception  of  every  such  person  so  received  after  Ist 
of  August,  1828,  and  to  transmit  copies  thereof  within  five  days  to  the  ofiSce  of  metro- 
politan commissioners  in  lunacy,  to  be  marked  ''private  return,"  and  also  forthwith  to 
give  notice  of  the  death  or  removal  of  any  such  person. 

And  by  s.  36  of  the  same  statute,  the  persons  by  whose  authority  any  patient  shall  be 
delivered  into  the  care  of  the  keeper  of  any  licensed  house  for  the  reception  of  the  in- 
sane, are,  under  like  pain,  required  in  person,  or  by  some  other  person  appointed  in 
writing,  under  hand  and  seal,  to  visit  such  person  once  at  least  every  six  months  during 

SOI 


4J7  PKIVAir    WIHiNciS  [lU- i.   IIL 

IS  Till  k :i.^  .1*  ^  '•■  fi ♦/;'."■  »  ii.i-  fl.i"  ;;i-rii-i ;i.  •>.)••  r  ;i.!i  n  ii  i.ri-  iff  ji,  ■'.  ■  •  i ^ 
Mhii  ii  iii  •  \i  fi  .«i  ■•  \'\  ii.i  k«  >  |m  r  ••i  ill*  •  xri^t  \*w  •  li.i  i  i..irii  •  n*-r  .\i>-*  '  •  'v- 
Imi'i-  u  ill  III  \  •  r     i!    ,«    III  •  I  ■•■'.i!  \  ,  t  III'    :i(  !••(  ii*  \    j«  i.i  i  .!•.  at    ( ii«    ii  i.i!  I'lii  •»(    «•  i.  •      :*- 

t«*riii.iiii .    %%!.••  lo  if>ii:iii\  i.!,.!  1  ti.f  I  <  i-f '  '.    i.ii «  •  .     *'        .III  ii.Soi  lu.ii .'  I.  .     :    •• 

(  iiiirt  ••!  •  li:i!i>  •  r  \  (••  ).;iVf  1  in  «  Ii.im!  \  |>[i>|ir.\  i  «l.i  r-.,-i  •  •!  |i\  »la!uli  :•.  —  •€• 
Kti/  t  i.:iij!ift  '\  :^  ;;i\i-ii  !••  tin-  li»i'l  •  tiaM  •  •■••r  ••!  .  :>1  ki  •  |>«  r.  aii  :  '  -  ::.'- 
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till'    I'l  •|i"li<l«  lit    1m    |ia\    all    tik «t.**.  tliiiii^^ii   liii  «ip  )i  aiil)iMri1\    ;*   ^'.\fii    '  '.    ' '  r- 

i>taltit«-  AimI  a«  It  It  lliiit  I  ••ii-iilri-ff|  a*»  ail  uriL'iiiai  •  .iii««-  liirMiijiciUt .  aii  .ti  ;«  a. 
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4     |l\    !h«*   tixiral   -Talutit    ri-ialiii;;   X**  '  ih'ruyf',   a   •iiiiiiiiar\   jun*-!  •  !     •.     • 
i;t\i-ii  !••  ilir  I  ham  •  iiiir  in    ruaiiv  iiiatl«-rt  i  i'li-i  •{(•i  iif  :al  ^'T  |*n  \  imu*  !••  !:  •    ■     :. 
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( hi  till'  I  it  111- r  liaii'l.  till-  )iiri*><iii  Ihih  nt  tin-  •  •  iii  I  ••!  i  liain  «-i  \  il*'!li  ik"'.  •  \:*  ;  1 
t<i  HMiiii>  I  aii-i  t  ulii*ri-:ii  ri  iii-t  iiia\  !•«'  Iia<l  in  tin-  i\i)ii*|iii-r  Nv  itit'-rn.AT  n 
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"  •  •  > 
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rh.ii.:  t'  .•  'I  .•'-  .1*.  I  Ti  •  •  r*  •  Ii  •  .ioi  -  .1  iiii-ri-  !■<  r.'  r:  :  li  .i|  i  i:«  .ii.<  ii  "f  •  liAr.t^?  •  '  .  -  it 
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'lit    •  iii.f.  i:-.      if  -I     ' .    ii  ■  •  I  ill   •■  lift  lit  •■,'!:!  1   :n  I  .!••■•  **i  r.inkrii|>li-v  n-.-i«!  •  •   :*- 
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belongs  to  the  duchy  court  of  Lancaster,  which  hath  also  a  similar  jurisdiction 
as  a  court  of  revenue,  and,  like  the  other,  consists  of  both  a  court  of  law  and  a 
court  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  chancery  will  be 
equally  applicable  to  the  other  courts  of  equity.  Whatever  difference  there 
may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitution  of  their 
officei*8 :  or,  if  they  differ  in  any  thing  more  essential,  one  of  them  must  certainly 
be  wrong ;  for  truth  and  justice  are  always  uniform,  and  ought  equally  to  be 
adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehensive,  view  of  the  general  nature  of 
equity^  as  now  understood  and  practised  in  our  several  courts  of  judicature.  I 
have  formerly  touched  upon  it,(^)  but  imperfectly:  it  deserves  a  most  complete 
explication.  Yet  as  nothing  is  hitherto  extant,  that  can  give  a  stranger  a  tole- 
rable idea  of  the  courts  of  equity  subsisting  in  England,  as  distinguished  from 
the  courts  of  law,  the  compiler  ot  these  observations  cannot  but  attempt  it  with 
diffidence :  those  who  know  them  best  are  too  much  employed  to  find  time  to 
write ;  and  those  who  have  attended  but  little  in  those  coui*t8  must  be  often  at 
a  loss  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law: 
positive  law  is  construed,  and  rational  law  is  made,  by  it.  In  this,  equity  is 
synonymous  to  iustice ;  in  that,  to  the  true  sense  and  sound  interpretation  of 
the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a  court  of  law,  as  con- 
trasted to  each  other,  are  apt  to  confound  and  mislead  us :  as  if  the  one  judged 
without  equity,  and  the  other  was  not  bound  by  any  law.  Whereas  every  defi- 
nition or  illustration  to  be  met  with,  which  now  draws  a  line  between  the  two 
jurisdictions,  by  setting  law  and  equity  *in  opposition  to  each  other,  r*joA 
will  be  found  either  totally  erroneous,  or  erroneous  to  a  certain  degree.     ^ 

1.  Thus  in  the  first  place  it  is  said,(/)  that  it  is  the  business  of  a  court  of 
equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no  such  power 
is  contended  for.  Hard  was  the  case  of  bond-creditors  whose  debtor  devised 
away  his  real  estate;  rigorous  and  unjust  the  rule  which  put  the  devisee  in  a 
better  condition  than  the  heir;(m)  yet  a  court  of  equity  had  no  power  to  inter- 
pose.    Hard  is  the  common  law  still  subsisting,  that  land  devised,  or  descend- 

,  ing  to  the  heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
<ievisor,(n)  although  the  money  was  laid  out  in  purchasing  the  very  land ;  and 
that  the  father  shall  never  immediately  succeed  as  heir  to  the  real  estate  of  the 
Bon;(o)  but  a  court  of  equity  can  give  no  relief;  though  in  both  these  instances 
the  artificial  reason  of  the  law,  arising  from  feodal  principles,  has  long  ago  en- 
tirely ceased.  The  like  may  be  observed  of  the  descent  of  lands  to  a  remote 
relation  of  the  whole  bloody  or  even  their  escheat  to  the  lord,  in  preference  to 
the  owner's  half-brother  ;(p)  and  of  the  total  stop  to  all  justice,  by  causing  the 
varol  to  demur{q)  whenever  an  infant  is  sued  as  heir,  or  is  party  to  a  real  action. 
In  all  such  cases  of  positive  law,  the  courts  of  equity,  as  well  as  the  courts  of 
law,  must  say,  with  Ulpian,(r)  "  hoc  quidem  perquam  durum  est,  sed  ita  lex  scripta 
est," 

2.  It  is  8aid,(5)  that  a  court  of  equity  determines  according  to  the  spirit  of 
the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also  does  a 
court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally  profess,  to  in- 
terpret statutes  according  to  the  true  intent  of  the  legislature.  In  general  law 
all  cases  cannot  be  foreseen,  or,  if  foreseen,  cannot  be  expressed :  some  will 
arise  that  will  fall  within  the  *meaning,  though  not  within  the  words,  r^^oi 
of  the  legislator;  and  others,  which  may  fall  within  the  letter,  may  be  *- 
contrary  to  his  meaning,  though  not  expressly  excepted.  These  cases,  thus  out 
of  the  letter,  are  often  said  to  be  within  the  equity,  of  an  act  of  parliament  j 
and  so  cases  within  the  letter  are  frequently  out  of  the  equity.     Here  by  equity 


(*)  Book  1.  introd.  {§  2,  3.  ad  rale. 

(t)  Loitl  Kainu,  Princ  of  Equity,  44. 

(•)See  hook  11.  eh.  23,  p.  378. 

(•)  Ibid.  ch.  1&,  paces  243,  244;  ch.  28.  p.  877. 

(•)Ilild.Gh.l4,p.206. 


(P)  n>Id.  p.  227. 

(ff)  See  page  30a 

(r)  Ff.  40,  %  12. 

(■)  Lord  Kainu,  PrtDC  of  ■oolty,  177. 
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Wi»  iiii':in  rpifltln:^  l«iit  tin'  "•••tiri'i  intiTpn'!:itii»ri  tiftlii*  Inw ;  lfi«»ii:;ti  fjii-  H.-nW  •  i 
thi*  l:iu   ii«i  it  iii:i\'  U*  tiHi  i^«-iiiT;ii.  Iimi  «|h-i  lal.  iir  ••ilii-rH  !«•'  ma*  ( uratt'  »tr  •!•  !«^  : 
ivr         liii"*!    tilth  ;iri    t  hf  •;•*•■*  u  lii»  h.  ii^  <  ip't  !i|-   *     »:i\  *.    "  i'*  r    h-n    rl.l-fr   .!»'.  ^.^ 
*fi/  t\r*"tr,  .  ^..»,i  f.ri   y^rwi-'f*  ;  '    iti  npiiT  !•»  fitfl  "iit    IIm*  trm*  •«'!i««'  aii«l  iin-ir.  t  j 
fit'  tilt'    lauL^iM-r.  IniMi    i'\ir\  titlit*r   tiipi*'  tr|   i  ••ri«t  rii<  ir>iti       liiil    thcrt*    i«    ri*i   % 
ftili^h'  riili' lit  ititi  r|«ri'tint;  l.iut.  u  Ih-iIht  t'i|iiir:iM\  iir  •it ii-tl\  ,  that  i«  iii<I  f*{*iA..\ 
a*M'«l  \i\    l)if  iiI'Il"  •  :!i  t  li«-  <  ••iirf  "I  l>«>lh  i»t  law  ;iii-l  i  iiut  \  :   Kn-  « ••ii«tru<  t:'>ri  ii.u*: 
III  IniIIi    I'i-    till*  -.iiiif  :   fir.  it    tlii-v  'iiMiT.  It    !■•  ••iiiv  :t*  ••hr  i-t*iirt  <>!    lam   iiiji\    ai* 
li»|i]*i-ii  f •■  •!  l!i  r  trxMi  :ui><t  ii>T       Ka*  ii  fiiiji  .i\  ••ii;'<«  (••  fix  aii-i  a*l*>|>l  ihf  trui-  ••?.•<' 
ut   ttif   \.\\\   in  <|'ii  -ti'iii  ;   iii:thfr  <':iti   rtilar^i\  <lifiiiiii*ii,  <ir  altiT  that    ««-i.*«     t.  ^ 

Ilill;;ii*  tl!i«' 

\\  A^M  Ti.  It  liatli  U'l-n  -.at'i  *i  that  rr  ;•<»/.  ii.  .>  .''iif.  ainl  fri<«f  an*  llif  |'r.j»r 
ariil  |mi  Hilar  ••(•|«-i'lt  ni  a  i-mirt  it|  fi|iii(\  Kiit  ixi-rv  kiii'i  ••(  *rt'*i  i«  t<f'ia..« 
ritLTtii/aMf.  aicl  •-iiually  aii\i-rti<i  l«i.  in  a  i'<iirt  •'!  law  :  un«i  «*triii*  Iraui*  ^r*- 
Cfitriii/aMi' Kiilv  thi-rr  :  a^  Ira'pl  in  lihTairunj  a  iii-vi^f  ut  laii«}«,  «  hi«  li  i«  aiw  a\  • 
M'lit  iHit  ••!*  ill*'  rtiiiitv  liiiirt**  (•>   Im«  thtTi'   •|f?iTMiiiii"l       Maiiv  ii-'i/'iiN  ar*-  ».*-• 

la 

aupplii'it   in  a  titiirt  lit   laM  ;  a«.  !••«••  •»!    <ii-«<l**.  iiii<*tak«'^  in  r«-f-i*i|ti^  t*r   a*  «••'.!.!• 

wr<*iij   |ia\  nii-ii1*<.  •U-atli'*  uKuli    maki*  it  in  {•••-.«ii<Ii>  in  |««rti'rin  a  « ••iiilil.*'ii    ..'« 

ralU.aii'l   u    iiiultitmii-  i>t  Ktlii  r  i  ••iitiii;:i-ii«  h'^  :  ainl    iiiari\  i  aiirpit    \f    rr..f\«-: 

rvi'h  III  a  iinirl  «•!"  it|iiL»\  ;  a*,  il    I'V  ai-i-i<l«*tit   a   ri'i'«ivorv  i*  ill  ••iiffi-n'*!.  a  •!•  «  •-- 

ill  r\i*i-iili-«l.  a  I  ••ntiii  ji  tit    rt'tiinitplfr  iii-«tr<<\  i-il.  nr  a  |>i*Hi*r  <<t   lra»iiit;  I'liiitt*-] 

ill  a  latiiilv  ^fttli-iiH'iil        A  Tniiiiitai  'rwV  :iitf«<i,  rnalt'i  l>v  tin-  liiiiilatf*ii  •>!   a 

•ii-i'iiiit   u-«\  wa-*   fiifi  •■•!   !ii!ii    •thi-   ifMir|4f»l  «i{iiilv  in   tht-   tnarrji-r    I-  r 

iiti-riv  iiM-nt  :>>iii  •!  .  u-     an«i    llii«   *>i «  nt   trii<*t.  i-tli*n*l«*t|   l>\   ii)|i-r«r«' 

•  I  ■ 

an*!  r'tn«ini«-tiiiii.  Iiav«'  r\«-r  oini-t*  rt'tuaiiM'!  a«  a  kin*t  ••!  y»iii/iifm  in  t!«>-*^ 
i*<iurt«  Iliil  tlitTi'  art-  othi-r  lrii«i<i  uli:i  li  art'  «ii;;iiif.aMi*  m  a  i-*>urt  •■!  law  .  «• 
i|c|M»^i1^.  aiiit  all  iiiaiin«T  <)|  l<a:liiifMt<* ;  aii*!  «-«|ii*t  :alty  that  iiii|ili«il  t^>ntrai  t  »• 
hiiflilv  U-iH-rii  lal  aii'l  ii-i-Iul.  ••!  liavin:;  iiri'l-TtakiMi  t*»  aii-iiuiit  U*r  ni«*n*-\  r- 
c'oivnl  t«i  aii'tiliiT'o  \i—\  I  uliH-li  i«  ilu*  Lrn'iiiiil  m|  an  action  on  thf*  laHa*  aAru"*&  x% 
uiiivi-r>*allv  ri'iiii'«|ial  a^  a  I'llt  in  ••qiiiiv. 

4    (Mil  I-  iiHii^* :   It    lia^  lifi-n  «ahl   that  nf'*<iirt  ••!*  i*«|iiitv  i^  not  ImiuihI   1*%'  ru.-  « 
or  ppi  <  •-•IftiT'*.  hitt  a' t^  tmtii  tin*  npitiiiin  iit    ihf  jii'i;:f.  ^  »  tiiutph  il  i«n  thr  i  :rt  v:*.. 
HfaiK-f  ''t   I'Vrrv  |iartiiiilar  i  a"*!*       WImt^- i*   Ifi"   -^x  *lfiii  ••!"  our  •oiirt*  ttf  t.^;  •\ 
i«  a  lah.iiiri-*!.  I  ••tii:i-«  ti-i|  ^-x  ■>!«  rii.  L'*>vi'riii-tl  \'\  «-^tahii»hf  •!  riil«*^.  aiiti  I">ut.>1  •:   m 
hv  prt' •  •i<i]tt  ipiiii  uhi«  li    ihi-\   liii  n*ii   ilipart,  although  thf  n-a^iii  m|   •>.!:.. 
tfiiMii  fii.iv    |ii  rl.ai't    It-  i.al'It-  t-i  ••hi»i  ti"Ti        riiii-".  tin-  n-tu»ini;  a  Hilr  l.tT'l-v-* 
in   a    t  r  iiof  • -'  iti  \it    a!!'\   :?.■*     thi-    hii-*haipi    hi«    i  iirt«'«%' ;   lli««   hiiltlini:   *.- 

|M*tialT\   •!    a    !• -Ill    t-*   *  •■    '-.i  n    \    a  •••••  iir-.»  \    ti*r  t  In*  ili-ht    an<i   inlrrr*l.  \r\    •*  ■ 
i»iiti'Mrij    ?  -  '?jM  t  iM  I  *  ;i-  •  .t    i- r  t  .i-ill.  *••  that  iLi*  inl«*r«-«l  vhall  Im<I  r&i-f-«  •}  i:  %\ 
|i«-!iait  \  .    •     t  I.I-  ij  -: .  J  J  4.':.. :.:  i  i  •  .\  •  I'll  a  ni«»rti;a;;i-  at  rtJ>  f'<r  'rnt    »  ilh  a  *.*-•• 
nt'a  r« 'In*  f : -ii  !••  '   ''f  li  flf  :i.!ix>'-t  I'f  ftjniarix  |<ai<i.  atiij  a  liii>rt^i*r  at  *   «'  :•* 
Cf  uf    \\:rli    :i    <  i.iii-f   •<!    •  i. '.it /•  mi*  nt    \**     "•*     it   thi*    |'a\iiii'tit  *»l    tht*   iiit«-r«  «t    > 
•liti-rri   I  .   "••   Tl.i»    ill-    :.?r.  =  .i-   -ii.iil   l-i     'liifi..«l   a   i  "ii**  jfnlhiii««.   thr    ia'tt-r   «■ 
unri::hii-<-i'*.  h.i!'.  a  I.  n.i   :  n  •>•  .  aii'l  ori.t  r  i  .i-*<  -  that   iiii;:ht  U*  iii*taii« «^:   ^- 

.  .    I'  .4;i.._\    I  ...•''■  I    )     -■%•..•«.  -I! I -j  'r**  ■!    '  t'-v    ^  \    •till-  fi  \  I  fi-fiiv    I*  %•      • 
-h"V\ii   :ii.'l  ^  i  •■•  r  .1    \  \.r\  |<i«>|  rn\  -:  ••»  n.  t<' a  »«'ni-^  i*l   loniitT 'It*,  r-^ 

lint  li  ill  ■>.  thai  1  hi-  I  :  I-?-  I-  i  *  \  iii.i\  I  ••  iiniftirrii  aTi«l  •>ii  a-i\  .     Na\  .  •••nti  t.-r  •  •  % 

|irf<  i-ih-iit  i**..i.?r.t  \  ii>  .  'W  •  •!  I  <i.it  a  j«ar1:i    ii.ir  jU'l::iiii  lit  foun-h  •!  ii|»'b  •!•  •    i 
I'ln  iiin*>laii«  •■'•        L"-^'*  f"""-  ■■«  a  .:*  u*  rai  n.U* 

In  «liiiri.  It  a  !•  hit  •  '.  •>,..  '\  kii  l\ii;:!:.i.ii  •!  •!  n  all%'  ail  a**  manv  ir.ari ;  ■ 
writi'r^  hax I' ••<'.)•)••'"••   I    :     Ti>>iii  ir.i  i-rx     ttt  •!••    it  ^«  ••iilit  r:««' alNi\r  all  law    «   :  -  ■ - 

1  I'.    .1  ti."*!    aih:trar\    !•   "-i;ii'>r  in  vwry  partit  u.ar  •  a»- 
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No  wonder  they  are  so  often  mistaken.  Grotius,  or  Puffendorf,  or  any  other 
of  the  great  masters  of  jurisprudence,  would  have  been  af»  little  able  to  discover 
by  their  own  light  the  system  of  a  court  of  equity  in  England  as  the  system  of 
a  court  of  law ;  especially  as  the  notions  before  mentioned  of  the  character, 
j)Ower,  and  practice  of  a  court  of  equity  were  formerly  adopted  and  propagated 
(though  not  with  approbation  of  the  thing)  by  our  pnncipal  antiquaries  and 
lawyers,  Spelman,(6^)  Coke,(e)  I>ambard,(/)  and  Selden,  (g)  and  even  the  great 
Bacon(A)  himsL>if  But  this  was  in  the  infancy  of  our  courts  of  equity,  before 
their  jurisdiction  was  settled,  and  when  the  chaneeUors  themselves,  partly  from 
their  ignoran(e  of  law,  (being  frequently  bishops  or  statesmen,)  partly  from 
ambition  or  lust  of  power,  (encouraged  by  the  arbitrary  principles  of  the  age 
they  lived  in,)  but  principally  from  the  narrow  and  unjust  decisions  of  the 
courts  of  law,  had  arrogated  to  themselves  such  unlimited  authority  as  hath 
totally  been  disclaimed  by  their  successors  for  now  above  a  century  past.  The 
decrees  of  a  court  of  equity  were  then  rather  in  the  nature  of  awards  formed 
on  the  sudden  pro  re  nata  with  more  probity  of  intention  than  knowledge  of  the 
subject,  ^founded  on  no  settled  principles,  as  being  never  designed,  and  rinAOA 
therefore  never  used,  for  precedents.  But  the  systems  of  jurisprudence  '- 
in  our  courts,  both  of  law  and  equity,  are  now  equally  artificial  systems,  founded 
on  the  same  principles  of  justice  and  positive  law,  but  varied  by  different 
usages  in  the  forms  and  mode  of  their  proceedings;  the  one  being  originally  de- 
rived (though  much  reformed  and  improved)  from  the  feodal  customs  as  they 
prevailed  in  different  ages  in  the  Saxon  and  Norman  judicatures;  the  other  (but 
with  equal  improvements)  from  the  imperial  and  pontifical  formularies  intro- 
duced by  their  clerical  chancellors. 

The  suggestion,  indeed,  of  every  bill  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times)  is,  that  the  complainant  hath  no  remed;)'' 
at  the  common  law.  But  he  who  should  from  thence  conclude  that  no  ease  is 
judged  of  in  equity  where  there  might  have  been  relief  at  law,  and  at  the 
same  time  casts  his  eye  on  the  extent  and  variety  of  the  eases  in  our  equity 
reports,  must  think  the  law  a  dead  letter  indeed.  The  rules  of  property,  rules 
of  evidence,  and  rules  of  interpretation  in  both  courts  are,  or  should  be,  exactly 
the  same;  both  ought  to  adapt  the  best,  or  must  cease  to  be  courts  of  justice. 
Formerly  some  causes,  which  now  no  longer  ex\f^,  might  occasion  a  different 
rule  to  be  followed  in  one  court  from  wiiat  was  afterwards  adopted  in  the  other, 
as  founded  in  the  nature  and  reason  of  the  thing ;  but  the  instant  those  causes 
ceased,  the  measure  of  substantial  justice  ought  to  have  been  the  same  in  both. 
Thus,  the  penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity  of  those 
monkish  constitutions  which  prohibited  taking  interest  for  money,  was  there- 
fore very  pardonably  considered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  neglected  to  perform  his  agreement  for  the  return  of  the  loan  with 
interest ;  for  the  judges  could  not,  as  the  law  then  stood,  give  judgment  that 
the  interest  should  be  specifically  paid.  But  when  afterwards  the  taking  of 
interest  became  legal,  as  the  necessary  companion  of  commerce,(?*)  nay,  after 
the  statute  of  87  Hen.  VIIl.  c.  9  had  declared  the  *debt  or  loan  itself  (-♦405 
to  be  *' the  just  and  true  intent"  for  which  the  obligation  was  given,  L 
their  narrow-minded  successors  still  adhered  wilfully  and  technically  to  the 
letter  of  the  antient  prooedcrits,  and  refused  to  consider  the  payment  of  prin- 
cipal, interest,  and  costs  as  a  full  satisfiietion  of  the  bond.  At  the  same  time, 
more  liberal  men,  who  sat  in  the  courts  of  equity,  construed  the  instrument 
according  to  its  "just  and  tnie  intent,"  as  merely  a  security  for  the  loan, 
m  wMiich  light  it  was  corttiinly  understood  by  the  parties,  at  least  after 
these  determinations,  and  therefore  this  construction  should  have  been  uni- 
versally received.  So  in  mortgages,  being  only  a  landed  as  the  other  is  a  per- 
sonal security  for  the  money  lent,  the  pjiynient  of  principal,  interest,  and  costs 


(*\  Q'UK  in  ntmm't  trVmn'tUhnx  mtiJfx  n  U/jum  eanmtt 
dexmunt  jwiirf.<,  s  hn  I  si  rrs  exign-it)  c-  ht'hrt  ottncfU'trius 
ear  arbitrin;  nrc  aUler  derrttia  dwlur  xu.e  runtt  tvi  tut 
iptiu*^  quin.  fUic-nt'.  nnrj  rutinut.  recH/nrtfCiit  qune  lytliifritf 
wutt^t  ft  tUltat  prout  xu*  videbitur  pruiUntue.  Ulou.  108. 
Vou  II.— 20 


(•)  Soe  pafiroit  54,  M. 

(/)  Archetun.  71,  72,  73. 

{»)  Ubi  supra. 

(*)  De  Aturm.  Scien.  (.  8,  e.  S. 

(*)  tiM  book  iL  {wge  4M. 
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cies,  the  distribution  of  the  residue,  and  the  conduct  of  executors  and  adminis- 
trator8.(u)  As  incident  to  accounts,  they  also  take  the  concurrent  jurisdiction 
of  tith^,and  ail  questions  relating  thereto  j(u?)  of  all  dealings  in  partnership,(x) 
and  many  other  mercantile  transactions;  and  so  of  bailiffs,  receivers,  factors, 
and  agent8.(y)  It  would  be  endless  to  point  out  all  the  several  avenues  in 
human  affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the  courts 
of  equity  have  acquired  a  jurisdiction  over  almost  all  matters  of  fraud  ;(2)  all 
matters  in  the  private  knowledge  of  the  party,  which,  though  concealed,  are 
binding  in  conscience;  and  all  judgments  at  law,  obtained  through  such  fVaud 
or  concealment.  And  this,  not  by  *impeaching  or  reversing  the  judg-  r^ioQ 
ment  itself,  but  by  prohibiting  the  plaintiff  from  taking  any  advantage  *■ 
of  a  judgment  obtained  by  suppressing  the  truth  ;(a)  and  which,  had  the  same 
facts  appeared  on  the  trial  as  now  are  discovered,  he  would  never  have  attained 
at  all.» 

2.  As  to  the  mode  of  trial.  This  is  by  interrogatories  administered  to  the 
witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever  they 
happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country,  and  the 
witnesses  reside  upon  the  spot;  if,  in  causes  arising  in  England,  the  witnesses 
are  abroad,  or  shortly  to  leave  the  kingdom ;  or  if  witnesses  residing  at  home 
are  aged  or  infirm ;  any  of  these  cases  lays  a  ground  for  a  court  of  equity  to 
grant  a  commission  to  examine  them,  and  (in  consequencey  to  exercise  the  same 
jurisdiction,  which  might  have  been  exercised  at  law,  if  the  witnesses  could 
probably  attend. 

3.  With  respect  to  the  mode  of  relief.  The  want  of  a  more  specific  remedy, 
than  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  jurisdiction  to  a 
court  of  equity  in  a  great  variety  of  cases.  To  instance  in  executory  agree- 
ments. A  court  of  equity  will  compel  them  to  be  carried  into  strict  execution,(6) 
unless  where  it  is  improper  or  impossible :  instead  of  giving  damages  for  their 
non-performance.  And  hence  a  fiction  is  established,  that  what  ought  to  be  done 
shall  be  considered  as  being  actually  done,(c)  and  shall  relate  back  to  the  time 
when  it  ought  to  have  been  done  originally :  and  this  fiction  is  so  closely  pur- 
sued through  all  its  consequences,  that  it  necessarily  branches  out  into  many 
rules  of  jurisprudence,  which  form  a  certain  regular  system.  So  of  waste,  and 
other  similar  injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order 
to  prevent  them  by  inj unction. (cZ)  Over  questions  that  may  be  tried  at  law,  in 
a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a  *jurisdiction,  r^^oQ 
to  prevent  the  expense  and  vexation  of  endless  litigations  and  suits. (f)     L 

(«>2rha.  Ca.152.  (•)  3  P.  Wins.  148.    Tear-Book,  22  Edw.  IV.  37,  pL  2L 

(»)  1  Eq.  Ca.  Abr.  367.  (*)  Eq.  Ca.  Abr.  18. 

(«)  2  Vern.  277.  (•)  3  F.  Wm*.  215. 

(9)  Ibid.  638.  (*)  I  Cha.  Rep.  14.   2  Cha.  Ca.  32. 

(•)  2  Cha.  Ca.  46.  (•)  1  Tern.  30K.  Prec.  Cha.  261.  1  P.  Wma.  672.   fltra.  40L 

•  One  material  difference  between  a  court  of  equity  and  a  court  of  law  as  to  the  mode 
of  proof  is  thus  described  by  lord  chancellor  Eldon : — "  A  defendant  in  a  court  of  equity 
lias  the  protection  arising  from  his  own  conscience  in  a  degree  in  which  the  law  does  not 
affect  to  give  him  protection.  If  he  positively,  plainly,  and  precisely  denies  the  asser- 
tion, and  one  witness  only  proves  it  as  positively,  clearly,  And  precisely  as  it  is  denied, 
and  there  is  no  circumstance  attaching  credit  to  the  assertion,  overbalancing  the  credit 
clue  to  the  denial  as  a  positive  denial,  a  court  of  equity  will  not  act  upon  the  testimony 
of  that  witness.  Not  so  at  law.  There  the  defendant  is  not  heard.  One  witness  proves 
the  case;  and,  however  strongly  the  defendant  may  be  inclined  to  deny  it  upon  oath, 
there  must  be  a  recovery  against  him."     6  Ves.  Jr.  184. — Christiav. 

'  It  is  not  correct  that  where  a  court  of  equity  will  grant  a  commission  to  examine  wit- 
nesses, whose  attendance  cannot  be  procured  to  give  testimony  in  a  court  of  common 
Ijiw,  it  will  in  such  case  also  grant  relief.  For  though  it  is  very  usual  to  file  a  bill  pray- 
ing a  discovery,  and  that  a  commission  may  be  issued  to  examine  witnesses  who  live 
ahroad,  no  doubt  can  be  entertained  that  if  the  bill  proceeded  to  pray  relief,  and  that 
relief  was  such  as  a  court  of  law  was  fully  competent  to  tidminister,  a  demurrer  to  the 
bill  would  hold,  unless  it  was  a  case  where  the  courts  exercise  a  concmrent  jurisdiction.— • 
Christian. 
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It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice,  that 
each  court  would  as  far  as  possible  follow  tlie  other,  in  the  best  and  most  effectual 
rules  for  attaining  those  desirable  ends.  It  is  a  maxim  that  equity  follows  the 
law;  and  in  former  days  the  law  had  not  scrupled  to  follow  even  that  equity 
which  was  laid  down  by  the  clerical  chancellors.  Every  one  who  is  conversant 
in  our  antient  books,  knows  that  many  valuable  improvements  in  the  state  of 
our  tenures  (especially  in  leasehold8(^)  and  copyholds)(r)  and  the  forms  of  ad- 
ministering justice, (5)  have  arisen  from  this  single  reason,  that  the  same  thing 
was  constantly  effected  by  means  of  a  subpoena  in  the  chancery.  And  sure  there 
cannot  be  a  greater  solecism,  than  that  in  two  sovereign  independent  courts 
established  in  the  same  country,  exercising  concuri'ent  jurisdiction,  and  over  the 
same  subject-matter,  there  should  exist  in  a  single  instance  two  different  rules 
of  property,  clashing  with  or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  further 
into  this  matter.  I  have  been  tempted  to  go  so  far,  because  strangers  are  apt 
to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded  expressions 
to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form  erroneous  ideas 
of  the  separate  jurisdictions  now  existing  in  England,  but  which  never  were 
separated  in  any  other  country  in  the  universe.  It  hath  also  afforded  me  an 
opportunity  to  vindicate,  on  the  one  hand,  the  justice  of  our  *courts  of  rn^AAo 
law  from  being  that  harsh  and  illiberal  rule,  which  many  are  too  ready  *■ 
to  suppose  it ;  and,  on  the  other,  the  justice  of  our  courts  of  equity  from  being 
the  result  of  mere  arbitrary  opinion,  or  an  exercise  of  dictatorial  power,  which 
rides  over  the  law  of  the  land,  and  corrects,  amends,  and  controls  it  by  the  loose 
and  fluctuating  dictates  of  the  conscience  of  a  single  judge.  It  is  now  high  time 
to  proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus  under- 

StCKKl.* 

The  first  commencement  of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
lord  chancellor,  in  the  style  of  a  petition;  "  humbly  complaining  showeth  to 
your  lordship  your  orator  A  B,  that,"  &c.  This  is  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  spiritual  courts :  setting  forth 
the  circumstances  of  the  case  at  length,  as,  some  fraud,  trust,  or  hardship;  "in 
tender  consideration  whereof,"  (which  is  the  usual  language  of  the  bill,)  "and 
for  that  your  orator  is  wholly  without  remedy  at  the  common  law,"  relief  is 
therefore  prayed  at  the  chancellor's  hands,  and  also  process  of  subpcma  against 
the  defendant,  to  compel  him  to  answer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop 
proceedings  at  law,  an  injunction  is  also  prayed,  in  the  nature  of  an  interdictum 
by  the  civil  law,  commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in 
interest,  before  the  court;  otherwise  no  decree  can  be  made  to  bind  them;  and 
raust  be  signed  by  counsel,  as  a  certificate  of  its  decency  and  propriety.  For  it 
must  not  contain  matter  either  scandalous  or  impertinent:  if  it  does,  the  defend- 
ant may  refuse  to  answer  it,  till  such  scandal  or  impertinence  is  expunged,  which 
is  done  upon  an  order  to  refer  it  to  one  of  the  officers  of  the  court,  called  a  nuFster 
in  chancery;  of  whom  there  are  in  number  twelve,  including  the  master  of  the 
rolls,  all  of  whom,  so  late  as  the  reign  of  queen  Elizabeth,  were  commonly  doctors 
of  the  civil  *law.(s)  The  master  is  to  examine  the  propriety  of  the  bill :  r^Ato 
and  if  he  reports  it  scandalous  or  impertinent,  such  matter  must  be  struck  '• 
out,  and  the  defendant  shall  have  his  costs;  which  ought  of  right  to  be  paid  by 
the  counsel  who  signed  the  bill. 

When  the  bill  is  filed  in  the  office  of  the  six  clerks,  (who  originally  were  all 
in  orders;  and  therefore,  when  the  constitution  of  the  court  began  to  alter,  a 
luv\\^)  was  made  to  permit  them  to  marry,)  when,  I  say,  the  bill  is  thus  filed, 

(f  1  Glib,  of  Ej^'ctnicnt  2.    2  Bac.  Abr.  160.  (•)  (Smith's  Commonw.  b.  ii.  c.  12. 

C)  Bro.  Al.r.  tit.  tenant  per  cupie.    lo  Lilt.  J  77.  {*)  SUt.  14  k  16  Ueu.  VIII.  c.  ?. 

(•)  >■;«?«  p  «ge  20<). 


•  Very  importiint  alterations  have  been  made  in  the  whole  process  and  proceedings  in 
chancery  by  the  statute  15  &  10  Vict.  c.  86. — Sharswood. 
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The  process  against  a  body  corporate  is  by  distringas^  to  distrain  tbetu  by 
their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the  summons  or 
directions  of  the  court.  And  if  a  peer  is  a  defendant,  the  lord  chancellor  sends 
a  It^er  missive  to  him  to  request  his  appearance,  together  with  a  copy  of  the 
hill;  and  if  ho  neglects  to  appear,  then  ho  may  be  served  with  a  subpoena;  and 
\\  he  continues  still  in  contempt,  a  sequestration  issues  out  immediately  against 
his  lands  and  goods,  without  any  of  the  mesne  process  of  attachments,  &e., 
which  are  directed  only  against  the  person,  and  therefore  cannot  affect  a  lord 
of  parliament.  The  same  process  issues  against  a  member  of  the  house  of 
commons,  except  only  that  the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  afler  the 
service  of  the  subpoena,  for  then  the  contempt  begins ;  otherwise  he  is  not  pre- 
sumed to  have  notice  of  the  bill ;  and  therefore  by  absconding  to  avoid  the 
suhpctna  a  defendant  might  have  eluded  justice,  till  the  statute  5  Geo.  II.  e.  25, 
which  enacts  that  where  the  defendant  cannot  be  found  to  be  served  with 
process  of  subpoena,  and  absconds  (as  is  believed)  to  avoid  being  served  there- 
with, a  day  shall  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff,  which 
is  to  be  insctrted  in  the  London  gazette,  read  in  the  parish  church  where  the 
defendant  last  lived,  and  fixed  up  at  the  ro^'^al  exchange;  and,  if  the  defendant 
doth  not  appear  upon  that  day,  the  bill  shall  be  taken  pro  confesso. 

But  if  the  defendant  appeal's  regularly,  and  takes  a  copy  of  the  bill,  he  is  next 
to  demur,  plead,  or  answer. 

*A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  demuiTcr  in  r*44f 
law,  being  an  appeal  to  the  judgment  of  the  court,  whether  the  defend-  *■ 
ant  shall  be  bound  to  answer  the  plaintiff's  bill;  as  for  want  of  sufficient  matter 
of  equity  therein  contained;  or  where  the  plaintiff,  upon  his  own  showing,  ap- 
pears to  have  no  right;  or  where  the  bill  seeks  a  discovery  of  a  thing  which 
may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  criminal  mis- 
behaviour. For  any  of  these  causes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  defendant  prevails,  the  plaintiff's  bill  shall  be  dismissed : 
if  the  demurrer  be  overruled,  the  defendant  is  ordered  to  answer.*' 

A  plea  may  be  either  to  the  jurisdiction,  showing  that  the  court  has  no  cog- 
nizance of  the  cause,  or  to  the  person,  showing  some  disability  in  the  plaintiff, 
as  by  outlawry,  excommunication,  and  the  like:  or  it  is  in  bar;  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  release,  or  a  former  decree.  And  the  truth  of  this  plea  the  defendant  w 
hound  to  prove,  if  put  upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead  as  to  part,  demur 
aji  to  part,  and  answer  to  the  residue.  But  no  exceptions  to  formal  minutics  in 
the  pleadings  will  be  here  allowed ;  for  the  parties  are  at  liberty,  on  the  dis- 
covery of  any  errors  in  form,  to  amend  them.(x) 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  bill.  It  i« 
given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress ;  but  where  there  are 
amicable  defendants,  their  answer  is  usually  taken  without  oath,  by  consent  of 
the  plaintiff.  This  method  of  proceeding  is  taken  from  the  ecclesiastical  courts, 
like  the  rest  of  the  practice  in  chancery;  for  there,  in  almost  every  case,  the 
plaintiff  may  demand  the  *oath  of  his  adversary  in  supply  of  proof  r*i47 
rormerly  this  was  done  in  those  courts  with  compurgators,  in  the  man-  *■ 
ner  of  our  waging  of  law;  but  this  has  been  long  disused ;  and  instead  of  it  the 
present  kind  of  purgation,  by  the  single  oath  of  the  party  himself,  was  intro- 
duced. This  oath  was  made  use  of  in  the  spiritual  courts,  as  well  in  criminal 
cases  of  ecclesiastical  cognizance  as  in  matters  of  civil  right;  and  it  was  then 
usually  denominated  the  oath  ex  officio:  whereof  the  high  commission  court  in 

'*.  A'l  ffft  roitrt  d^  chntiwfrie,  hnmf  n'  frrra  prejiulicr,      nrmi  ex  ritjorf  juriu    D-/rfr.*t/ti  des  courtfSj  edit,  1&34,  fiul. 
pirf'H  rnt'-pleJfjiiit7  "U  pur  dr/tiul  (If  furin^,  mfx  snUmi/ue      2i*0,  297.    hro.  Ahr.  tit.  J urueUction,  ^, 
I  f-rtjt''  dfl  maUTy  car  il  doit  ag  mUr  goi'>n  fu/  consciens,  et 


"^  If  a  demnriMT  ho  ovoniilod,   the  defendant  may  at   the  hearing  demur  ore  ienus^ 
thou.-ii  r.M  wliere  lie  i>leii(ls  to  the  bill.     1  Sim.  &  8tu.  227  ;  et  vid.  Mitf.  PI,  178,  et  seq,-^ 
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proposed  to,  and  asked  of,  the  witnesses  in  the  cause.  These  interrogatories 
must  be  short  and  pertinent :  not  leading  ones;  (as,  "did  not  you  see  this?  or, 
did  not  you  hear  that?")  for  if  they  be  such,  the  depositions  taken  thereon  will 
be  suppressed  and  not  suflered  to  be  read.  For  the  purpose  of  examining  wit- 
nesst'8  in  or  near  London,  there  is  an  examiner's  office  appointed ;  but  for  such 
as  live  in  the  country,  a  commission  to  examine  witnesses  is  usually  granted  to 
lour  commissioners,  two  named  of  each  side,  or  any  three  or  two  of  them,  to 
take  the  depositions  there.  And  if  the  witnesses  reside  beyond  sea,  a  com- 
mission may  be  had  to  examine  them  there  upon  their  own  oaths,  and  (if  for- 
eigners) upon  the  oaths  of  skilful  interpreters.  And  it  hath  been  e8tablished(y) 
that  the  deposition  of  a  heathen  who  believes  in  the  Supreme  Being,  taken  by 
commission  in  the  most  solemn  manner  according  to  the  custom  of  his  own 
country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  without 
partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chancery ;  and 
their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  compellable  by  pro- 
cess of  subpoena,  as  in  the  courts  of  common  law,  to  appear  and  submit  to  exa- 
mination. And  when  their  depositions  are  taken,  they  are  transmitted  to  the 
court  with  the  same  care  that  the  answer  of  a  defendant  is  sent. 

*If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very  usual  r*4RA 
to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses,  although  no  L 
suit  is  depending;  for,  it  may  be,  a  man's  antagonist  only  waits  for  the  death 
of  some  of  them  to  begin  his  suit.  This  is  most  frequent  when  lands  are  de- 
vised by  will  away  from  the  heir  at  law,  and  the  devisee,  in  order  to  perpetuate 
the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in  chancery  against 
the  heir,  and  sets  forth  the  will  verbatim  therein,  suggesting  that  the  heir  is  in- 
clined to  dispute  its  validity :  and  then,  the  defendant  having  answered,  they 
proceed  to  issue  as  in  other  cases,  and  examine  the  witnesses  to  the  will ;  after 
which  the  cause  is  at  an  end,  without  proceeding  to  any  decree,  no  relief  being 
prayed  by  the  bill :  but  the  heir  is  entitled  to  his  costs,  even  though  he  contests 
the  will.     This  is  what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  depositioiiii 
may  be  published,  by  a  rule  to  pass  publication;  afler  which  they  are  open  for 
the  inspection  of  all  the  parties,  and  copies  may  be  taken  of  them.  The  cause 
is  then  ripe  to  be  set  down  for  hearing,  which  may  be  done  at  the  procurement 
of  the  plaintiff,  or  defendant,  before  either  the  lord  chancellor  or  the  master  of 
the  rolls,  according  to  the  discretion  of  the  clerk  in  court,  regulated  by  tho 
nature  and  importance  of  the  suit,  and  the  arrear  of  causes  depending  before 
each  of  them  respectively.  Concerning  the  authority  of  the  master  of  the  rolls, 
to  hear  and  determine  causes,  and  his  general  power  in  the  court  of  chancery, 
there  were  (not  many  years  since)  divers  questions,  and  disputes  veiy  warmly 
agitated ;  to  quiet  which  it  was  declared,  by  statute  3  Geo.  II.  c.  30,  that  all 
orders  and  decrees  by  him  made,  except  such  as  by  the  course  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid ;  subject 
nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor,  and  so  as  they 
shall  not  be  enrolled,  till  the  same  are  signed  by  his  lordship.  Either  r^^c-i 
party  may  be  subpwnced  to  hear  judgment  ♦on  the  day  so  fixed  for  the  '- 
hearing ;  and  then,  if  the  plaintiff  does  not  attend,  his  bill  is  dismissed  with 
costs ;  or,  if  the  defendant  makes  default,  a  decree  will  be  made  against  him, 
which  will  be  final,  unless  he  pays  the  plaintiff's  cost  of  attendance,  and  shows 
^ood  cause  to  the  contrary  on  a  day  appointed  by  the  court.  A  plaintiff's  bill 
may  also  at  any  time  be  dismissed  for  want  of  prosecution,  which  is  in  the 
nature  of  a  non-suit  at  law,  if  he  suffers  three  terms  to  elapse  without  moving 
forward  in  the  cause. 

When  there  are  cross-causes,  on  a  cross-bill  filled  by  the  defendant  against 
the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to  be  brought 
on  together,  that  the  same  hearing  and  the  same  decree  may  serve  for  both  of 
them.     The  method  of  hearing  causes  in  court  is  usually  this.     The  parties  on 
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point  of  law  is  submitted  to  their  decision ;  who  thereupon  hear  it  solemnly 
argued  by  counsel  on  both  sides,  and  certify  their  opinion  to  the  chancellor. 
And  upon  such  certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long  ac- 
counts are  to  be  settled,  encumbrances  and  debts  to  be  inquired  into,  and  a 
hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  full  and  sufficient 
justice.  These  matters  are  always,  by  the  decree  on  the  first  hearing,  referred 
to  a  master  in  chancery  to  examine,  which  examinations  frequently  last  for 
years;  and  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to  the  court.  This 
report  may  be  excepted  to,  disproved,  and  overruled;  or  otherwise  is  confirmed, 
and  made  absolute,  by  order  of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  th«  master  ended, 
the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  reserved,  and 
a  final  decree  is  made ;  the  performance  of  which  is  enforced  (if  necessary)  by 
commitment  of  the  person,  or  sequestration  of  the  party's  estate.  And  if  by 
this  decree  either  party  thinks  himself  aggrieved,  he  may  petition  the  chancellor 
for  a  rehearing ;  wliether  it  was  heard  before  his  lordship,  or  any  of  the  judges 
sitting  for  him,  or  before  the  master  of  the  rolls.  For,  whoever  may  have  heard 
the  cause,  it  is  the  chancellor's  decree,  and  must  be  signed  by  him  before  it  is 
enrolled  ;(6)  which  is  done  of  course  unless  a  rehearing  be  desired.  Every  pe- 
tition for  a  rehearing  must  be  signed  by  two  counsel  of  character,  usually  such 
as  have  been  concerned  in  the  cause,  certifying  that  they  apprehend  the  cause 
is  proper  to  be  reheard.  And  upon  the  *rehearing,  all  the  evidence  r*<fvi 
taken  in  the  cause,  whether  read  before  or  not,  is  now  admitted  to  be  '- 
read ;  because  it  is  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  perfected;  at  which  time  all 
omissions  of  either  evidence  or  argument  may  be  supplied. (c)  But,  after  the 
decree  is  once  signed  and  enrolled,  it  cannot  be  reheard  or  rectified  but  by  bill 
of  review,  or  by  appeal  to  the  house  of  lords. 

A  bill  of  review^^  may  be  had  upon  apparent  error  in  judgment  appearing  on 
the  face  of  the  decree ;  or,  by  special  leave  of  the  court,  upon  oath  made  of  the 
discovery  of  new  matter  or  evidence,  which  could  not  possibly  be  had  or  used 
at  the  time  when  the  decree  passed.  But  no  new  evidence  or  matter  then  in 
the  knowledge  of  the  parties,  and  which  might  have  been  used  before,  shall  be 
a  sufficient  ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier  resort 
of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutory  order  or  final 
determination  in  this  court;  and  it  is  eifected  hy  petition  to  the  house  of  peers, 
and  not  by  icrit  of  error,  as  upon  Judgments  at  common  law.  Tliis  jurisdiction 
is  8aid((/)  to  have  begun  in  18  Jac.  I.,  and  it  is  certain  that  the  first  petition, 
which  appears  in  the  records  of  parliament,  was  preferred  in  that  year;(e)  and 
that  the  first  which  was  heard  and  determined  (though  the  name  of  appeal  was 
then  a  novelty)  was  presented  in  a  few  months  after ;(/)  hoth  levelled  against 
the  lord  chancellor  Bacon  for  corruption  and  other  misbehaviour.  It  was  after- 
wards warmly  controverted  by  the  house  of  commons  in  the  reign  of  Charles 
the  Second.(^)    But  this  dispute  is  now  at  rest  :{h)  it  being  obvious  to  the  reason 


(»)  Stat.  3  Geo.  Til.  c.  39.    See  p.  450. 

(')  Gilb.  Rf'p.  151,  152. 

(<<)  Com.  Jour.  13  Mar.  1704. 

(•)  LorJu*  Jour.  23  Mar.  I62i>. 


(/)  Ibid.  3,  II.  12  Doc.  1621. 

(#)  Com.  J(>ur.  19  Not.  1675,  kc 

(*;  Show.  I'Hrl.  C.  SI. 


which  he  had  a  doubt  might  be  decided  in  that  suit,  and  he  suspended  his  decree  till  the 
court  of  law  liad  given  its  judgment.  It  appears  that  the  tirst  case  sent  from  the  rolls 
to  the  King's  Bench  is  in  G  T.  K.  31.),  where  lord  Kenyon  says,  *'  I  believe  that  there  is 
no  instance  in  which  this  court  ever  certified  their  opinion  on  a  ctvse  sent  here  from  the 
m:k«ter  of  the  rolls.  In  Colson  vs.  Colson  it  was  refused ;  but  I  think  it  was  an  idle 
formality,  and  I  shall  feel  no  reUictance  in  certifying  in  such  cases,  because  I  think  it  is 
convenient  to  the  suitors  of  that  court." — Christian. 

'*  A  bill  of  review  is  only  nece><sary  where  a  decree  is  signed  and  enrolled.  Mitf.  PI. 
71.  It  cannot  be  brought  after  twenty  years.  Id.  60.  1  Bro.  P.  C.  95.  5  Bro.  P.  C.  460. 
0  Bro.  P.  C.  395.— CuiTTY. 
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of  bU  mankiitti,  that,  when  tho  cotirtii  of  equity  UM-amc  nrinnpal  tnl»urial«  fft 
•4V  1  *^******i''»;J  <-auM»f»  ot  i»n»|MTty,  a  n*riiMon  of  ilifir  •<ltH*r«««««  t  hv  way  »*{  ap- 
•'  |wttl  •  U-rain«'  iM|uttIly  iifrvMiar}'  an  a  writ  f»f  ern»r  t'n»iii  tii««  ju«Ijmrnt 
of  a  cNiurl  ul  law.  Ami.  ii|M»ri  llu*  Haiiie  nritMipU*.  tV»»ni  <li*<TtH»«i  of  tlit*  i  haiKvli'-r 
relatiii|c  to  the*  n>iuiiiift'«iiiiifni  lor  th<*  aiinMiliition  of  c*hauiitn<*»,  kv  .  un«lt*r  tK** 
atatuti*  IM  lien.  VIII.  o.  4.  (af«  well  aa  for  charitaMo  u«4ii  tUMli^r  ihr  «»tat<itr  13 
Klia.  r.  4.)  an  ap|M*ul  to  the  kin^  in  |>arliani«*ht  wan  alway«»  an4|u«-«ti«*ti.il>U 
AllowiMi(^i)  Hut  no  now  eviilvnc-i*  in  aidinittiMl  in  tht*  houiM*  «if  l«»nlfi  UfMHi  anr 
account;  thiH  iK-in^  a  (liMtinrt  jurir*<iietion  :(Ai  wttich  diflVm  it  Vfry  (*<»n«i«lrraMy 
fVom  ttxmt*  inMtanc*i»f«.  wlii*r«*in  the  imnie  jariiMlirtion  n*vifH*fi  and  c*«>m«<*tA  it*  (»wn 
actn,  an  in  rehrurin^w  tin<l  hillii  of  r%*%*iew.  For  it  in  a  |iracti<*<*  unknown  to  tmr 
law,  (though  c*<»nf«tan(ly  I'olhiwcNl  in  the  a|Mntual  ci»urtit. )  when  a  fiu|M*ri(»r  («»isrt 
m  rfviowinj^  the  lu'nteneo  of  an  inferior,  to  examine  the  juntit^e  of  the  f*»rmer 
docret*  hy  evidenre  that  waii  never  produced  beh>w.  And  thua  muefa  fur  tike 
^eoerul  luethcMl  of  priKetHiin^  in  tlie  courta  of  e(|uity. 
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No.    I. 

PROCEEDINGS  ON  A  WRIT  OF  RIGHT  PATENT. 

Sect.  1.     Writ  of  Right  Patent  in  the  Court  Baron. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  Willoughby,  earl  of 
Abingdon,  greeting.  We  command  you  that  without  delay  you  hold  full 
right  to  William  Kent,  Esquire,  of  one  messuage  and  twenty  acres  of  land, 
with  the  appurtenances,  in  Dorchester,  which  he  claims  to  hold  of  you 
by  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of  which 
Richard  Allen  deforces  him.  And  unless  you  do  so,  let  the  sheriflF  of 
Oxfordshire  do  it,  that  we  no  longer  hear  complaint  thereof  for  defect  of 
right.  Witness  ourself  at  Westminster,  the  twentieth  day  of  August,  in  the 
thirtieth  year  of  our  reign. 

Pledge,  of  prc^ecution.    j  ^"J^^.^'i,,,. 

Sect.  2.    Writ  of  Tolt,  to  remove  it  into  the  County  Court. 

Charles  Morton,  Esquire,  sheriff  of  Oxfordshire,  to  John  Long,  bailiff- 
errant  of  our  Lord  the  King  and  of  myself,  greeting.  Because  by  the  com- 
plaint of  William  Kent,  Esquire,  personally  present  at  my  county  court,  to 
wit,  on  Monday,  the  sixth  day  of  September,  in  the  thirtieth  year  of  the 
reign  of  our  Lord  George  the  Second,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  at  Oxford, 
in  the  shirehouse  there  holden,  I  am  informed,  that  although  he  him- 
self the  writ  of  our  said  Lord  the  King  of  right  patent  directed  to  Wil- 
loughby, earl  of  Abingdon,  for  this  that  *he  should  hold  full  right  to  the  [*ii. 
said  William  Kent,  of  one  messuage  and  twenty  acres  of  land,  with  the  ap- 
purtenances, in  Dorchester,  within  my  said  county,  of  which  Richard  Allen 
deforces  him,  hath  brought  to  the  said  Willoughby,  earl  of  Abingdon ;  yet 
for  that  the  said  Willoughby,  earl  of  Abingdon,  favoureth  the  said  Richard 
Allen  in  this  part,  and  hath  hitherto  delayed  to  do  full  right  according  to 
the  exigence  of  the  said  writ,  I  command  you  on  the  part  of  our  said  Lord 
the  King,  firmly  enjoining  that  in  your  proper  person  you  go  to  the  court- 
baron  of  the  said  Willoughby,  earl  of  Abingdon,  at  Dorchester  aforesaid, 
and  take  away  the  plaint  which  there  is  between  the  said  William  Kent 
and  Richard  Allen  by  the  said  writ  into  my  county  court  to  be  next  holden ; 
and  summon  by  good  summoners  the  said  Richard  Allen  that  he  be  at  my 
county  court,  on  Monday,  the  fourth  day  of  October  next  coming,  at  Oxford, 
in  the  shirehouse  there  to  be  holden,  to  answer  to  the  said  William  Kent 
thereof.  And  have  you  there  then  the  said  plaint,  the  summoners,  and 
this  precept.  Given  in  my  county  court,  at  Oxford,  in  the  shirehouse,  the 
sixth  day  of  September,  in  the  year  aforesaid. 

iSECT.  3.     Writ  of  Pone,  to  remove  it  into  the  Court  of  Common  Pleas. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire, greeting.  Put  at  the  request  of  William  Kent,  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  the  plaint  which  is  in  your 
county  court  by  our  writ  of  right,  between  the  said  William  Kent,  demand- 
ant, and  Richard  Allen,  tenant,  of  one  messuage  and  twenty  acres  of  land, 
with  the  appurtenances,  in  Dorchester  ;  and  summon  by  good  summoners 

SIT 


n  -r* 

1    • 

.•::i 

■ 

.v. 

•  :•? 

\t  1 

SM  AI'I'KNMX. 

No    1  t)ii*  •!  *I  II. ■  Ji  ir  I   \i!.  II    0..il  111*  \'0*  iht'ti  fh«  P'  !«»  .ifi-ftfT  !•»  lh<»  •  »:  i  W  .,. 

^w'^  K*  lit  t)it-r«  "f       \ii<l  ri.k\  •■  \  ••11  tht'r**   l)ii«  •ii'riMii-ii«  r«  .■n-l  ihi*  *r.t       V\.r*i»« 

i-t«r"'  il  -tt  V\  •  -!iiiiii-r<-i,  (Ki-  tt-titli  •l.*\  ot  **•  I't*  ii»i'«-r,  tit  t)ii'  ihirtii  :h  \  ■  ^r  tif 

•  ■iir  rt-i^'ii. 

Sii      I.      Writ  <>r   Uiliit.    /•.  i  /»  •••   ..»  '■■ '*-ni-^. 

(•■••■-.r   fK«-   '^•'■I'li'l.  }'\    Tltf  jfra«'»' iif  « I'-l.  i«f  <tri'.if    |lri?ttn.    Kr*ri  ••     »r.  i 
Ir*  l.tii-l   K:ri.'    !>•  !<-ii  i^-r  'if  t)if  K.iitti    .lift  *••  lortu.  t**  t (<•■  •(!•  rilt   >•!   <'i'    -i 
•liiri*.  ^'it  •  *.iu*      <  ••M H  \Mi  liii-li.ir'i  All*  II.  (ti'ti  )<•'  |ii-ti%    jii-i  «•  t:.'i- >  *t     1*    ki 
r*  ti-i' I    uii!-<   Wi.diiM    K>-iit   '•■.•■  iii'-**M  t.*f  .iiil   !.%.i.t%  .*•  r«-«  <•!    ..u.  i 
tli«-    .i|  j  u:  ••  'i  III' ■  •     .11    I  •  •:    Im  ••■  r    wl.;.  li    l.i''li:;:.«    •■■>•    l..«    r.»*;.!    • 

tit-r  !(.»li<  •■      1 1,    i   •«  .'.t  r-   'l|"<ll    Ii>-  •  ••llil'l  lili*    til  l!    !l.f    -if     ?!  -  IS   I    !{:•   ti  I*    I    '.■ 

*U  J  (Itl.ifi-    \i:n         Ali-l    i*lil«  -■     ).»-    -)i4ll    •! .ili'l':»    ll,«'    -a:'!   \^  .•.    i". 

^•.\»'\.«'i    ■•  .'.r.*-.     ■•!     |r<«*i-i  iiliiii;    ti;«    il.iiiii.    tlt«ii    -•ifririii>ii    l.\    ••■•■; 

iiiii|i*-r«  !!.••  ".i:-!  K:-  I.  ir*).  tlmt  )%••  t»|i|>«- ir  J^-J-irt-  •  ur  tti*tii-i-*  at  W*-*' 

«tii  Uif  iii'iir-'H  «■!   Ai!   **«'tiU.  l«i  -li'-w  wh.  ii-!-<r*    !.•■  ii  itrfn-'t  •!■  in- 

\i.%\*'   \*-ti   ihfif  Mm-  •iiiiinf-iii-r«  iiti'l   III!"  »rt!       Witm  .*  i.'jr»«-il  *•.  \\  .  •• 

lii:ii'>l«  r.    ll.<-    t^«  •■iif  f!!!    •!  i\   ••!    Au.'M*!.    iii    tl,«     lK.- T  •  f  ii  \  •  jir      !    .    ,•    :    ..'• 

IU<«Mii^«*    \V.ii-»i«'iit  % .  f-iil  ••!   Al-iri.'>l<iii.  llif  •  lii'-!   li*r«l  i>f    that    fi«-.    t.ai:. 

t)ii-ri-ii{N>ii  it-iiit*!  <1  iifiiii  11*  Ui*  i-iiiirt 

'•  rv<«rm  I'lf'lj*--  ••!       '  JiiilN    I»»<l.  SuiiiTl»'-li«-r»  "f  !!.•'  '  .Ii-ll^    f»f* 

|ir'»«<-4  lit. -11    I  K.<  iMRb  Uiit.  wiiiiiii  ii  iiui'<l  I{;>  li.ir*!.  i  l{i*iiiii>  (rv 

*^ii  r    't.     Till   lCii«'iii,   «irii  Tiir    \«  «■!•  nr   Hirrri  ' 

I'trv*  »l  W  . -iiiiiii-tiT  l-«l"..rt«  Sir  .I.-Iiii  W  ill«-«.  KtKjhl.  «ii*l  K;«  l.»»?I.r«^n. 
.Iii«ii>i*«  mI  'ht'  )U>if-)i  It*  th«*  l.^ir>l  iiif  Kiii^  Ai  \\  •••triiiik*;«  r  ••!  ti.-  ffrm 
of  '^iiiit  Mi'I.-m!  ill  tf.i-  tli.ifii  tIi  \«.ir>l  t '  •-  n  ^a,*!!  ••!  tl«f>  l^-r  I  * •>••«*.• 
tlif  >•■.  .fi'l  \\  tf.t  trr.ii  •■  «■!  ii.«t.  i,{  tiriai  r'r.t.k:!i,  Kraii*  •-.  aii'l  Ir«»At)-l 
K:ii«*.  !••  ••■ii'i-r  ■■!   »ht-  K.iilh.  A<- 

O  Uiiiiw    KiNT    K.-(«i.rf.  I  \  .I.iirn"    r.irkff.    hi*    att-'ft  ■  ^      i** 

*    :  t.        I     iii.iii'l^   dif.iMi*!   IC.i  ltar«l    All*  II.  tT'-tit!' iiiAii.  ii||t*  tiK--Mtk^*    ar   1 

tf%t  iiTx   .••?•*••?   i  iti  i.  w  .Ml   til**  4||'ur(*  ii.in<  *  «    :ii    I  '•■r*  ltt-^!i  r    »*   f.  •   r  x-*.*. 

/k«im«i  mnini  uii*i  :iili*-r .f  iiH  •■  l'\   Hrif  ••!    f)i«-  I.^'pI  tli**  K.nb'"t  ri«;hf    ^«*<-aii*«<  W  ti»«itiffi(  • 

ran^n  ,.,,f;  ,,j    \|    ,j^,  }.,,,    j|,,.  ,  J,  ,.f   l..r,|  ,,f   i||.,t   •,-*•    li.ith    n-w  thfr«Mii«>ri   r*  rii  •*■! 

tit  thf  l<>r<l  t):f  Km.'  Ill-  *->>tirt.  A%l>  «  ill  ■■  t  f^<\  Im'  •aitli  11. a*  I*  biir. 
*••!!  «4-  •••:-f.I  «•!  tiit«  tfiH  ni'-iit4  ati>r«-«A:<l.  with  tlit*  au-urtc-risft*  ««•.  r. 
hi«  •ifMii'»fi«>  .1*  lit  (•••'  .iri'l  r:»*ltt.  If)  tli«*  tiiiii-  ttf  |m*mi«*.  Ill  lti«-  tiiii*-  •  i  ih^ 
I  «>p1  <tf  "Ri.r  tli«-  fir^f.  lati*  Kititfof  (ir*-al  Ittifaiti.  I<\  takitiiT  ti««-  c^f 
th«'ri<it  !••  f)i«*  \.i[ii*>'  •>!  tfii  •hillifi^.  aifl  fiKTi-.  in  ri-iil«.  t^>rn.  an*!  f^ 
An-1  ili-it  *iit  li  -•  h:*  rtjflit  lii*  iill*-r«  •iiit  aii<l  t;t»Ml  |  r*<«»f  A^o  i)i«-  vaj*! 
]{ii  Ii  11*1  Al!*ri.  ('\  I'l-tc-r -Ion*-*  li:«  aCti'rnt'V.  rmiif*  an*!  tii  fi'iiil*  xh.*-  r.gtkl 
f»r  tin-  •.ifl  Willi  111!  K»'rit..iii<l  hi*  •••i«iii.  ««lii-n  .iihI  w|.fr«*  it  •h«ll  \  *-K  »<i« 
li:iri  .%ii>l  all  t  ^  it  •  "ii' t-rn.  :(.  anil  « ha? •**••% •-r  lit*  ••iicht  !•>  «l«*f«*n*l  ma^t 
t  hii-flv  till*  tt'iH  fii*'fir«  .it'"ri*«-%i-l  with  rtii<  n|i|>iirtt>ri an •*««•.  aa  ^f  f««»  aa  i 
rijslit.  'iiaiii*-!\.  ••tif  iiii-*«iM^>  aii*l  cwfiit\  .ii-r*-»  ••!  lan«l.  with  •fif^iii'-riahrva 

^■•^rf  l«iiri    III  liitfi  lw«t»-r         Ami  thi"  Im'  i*  rt-a-h   !•»  «!••••  ii«l  I'l  ih*-  l-*l%  i»f  hi*  fr»«  rr.M» 

<if*tr/t»  Kuriit-ilii   l.\    Maiii«*.  wh«»  r»  |tr»-^Tit    li»-r»'   in  i'MIM.  r*"»«l»   !•'    I*  f^n*l 

f  fi«*».iiiif   l-\   )i:«  I«m|\  .  -'r  III  Mliat    iiiitini*r  ft-^-xt-r  iIm*  i-^'tin  nf  th«-  I«-r*|  th# 

>v  J  K  n/ -li  i!l  I  ••ii-.'l*  r  ill  It  Im- •••ii*)it  {••  ih'in'l     "Arpttfam  miai-haii  «• -ht^iiil 

l-«!i'!  *\\*-  •ii>i  «fi-  r/*'.    wli  •  h  ift-«l  •|fffiii|      |it<  !•  ri'af|%  tr*  ila-fv^*!  th«*  •*!»• 

Kn4taai*«  l>%   w.-')i<  r  riiiii.  w^m*     i<*   l->iin*l>-n   ari*l   al*!**  (••  *l«*t«>riil  if.        A«»  *S^  ^^tl 

Wi.I   irii  K<ri*  >«.rli    *l.  it  tin   •.i.'l  Ki- li.ir-1  .Ml*  n  iitiMt«tU  «!••(•  ii«l*  It.^  r.fiil 
of  h.pi  r^*'  -il   Will:  nil.  iiii'i   III*  ••  i*iti    At-     an* I  all    A«'..  an*!  «ha(«««T 
A-'      'Ti  1  •  r.:>M\  •••   fr.f  Tt  r.*  ii:*'ti'*  .tf   rt'axt   ni'h   lh«*  a|i|-tirli*fian<-v^    ••  •'' 
f.-«-  ,it!'l   r  .r'lT    A-        '  ■■.*|t|„.   t|,.   .tith   th  I?    I.i-    li:ni**-l!   mm^  Mn**-!   ••f    i|>« 
fi  f.  •«!•  T,*.  .*..'. -i-i    w  .Ml  til*-  jf  I  iir***tviii- •-«    :ii  hi*  •l«'ni*'«nr  an  i^  f*-**  aft^l 
?.'■*-•.*.••■•      ■*    t  .  I   .     .11  rn*-  tirrii*  <<f   tr,«-  «ai-l  I^if^l  lfliii«>.t  lh«>  l'.r*t. 
1  !'•    K   r    •  •  '   '  •       I*    l'*   •  I  'i     »  -.    •  Ik   n.'   til*    •  .1  !•  .  •    th'-r*'"*f  li»  Ihr  »»;;••    A 
rtfh«i!«i    \>*i  f'.  |f  ••!    '      .  *.  .  •..•'i*  K«'  i*  i»r*  j»ir**>l  !••  I  r«i\f  K%  iht«  lavit  ff    i  .•  fr»^- 
ii.  Ill    II.  fix    '■        ■■.'    11    *  ".    I  I'll*-.  i%t,.i     •   I '•  ••  lit    !.•■••»  m   r**«irt   f.  I  1%  • 
|f\.    1!..    •    •    '    1  ■■   ■    -1-.|\    .r    *.»!.. it  n-iiiii'T  •"■■\fr  ihr  ."•mrt  ••!!*.»  I*-^-l 

il.<    K  I  J  '\   «   't-^-  !•  *    t).  t'    I u'lt    t<-  I  r<>\i*      an«l   if  anv   tn  ••  *.  an  «• 

r!.    ..  i  '  •  :  ..1  J;  ■   - 1.  I  II.  i  r\.    x*  t.;<  !>  *!  -1  •!•  !•  nt.    hi*  i«  rr«ilT  to  |  r\i*«  :h« 

1^1       I  -      «k*r'**  tti  <  '^^  •%'  w  t*  ci  •«»>•««  4ifea  Af^vaiAa  «« 

H>«- -  «    m       i, '■«»•!  ii-  lU'   I    •     r.l*  tLj*  tf    •«•       4- 
111 


APPENDIX.  855 

same  by  another  man,  who,  &c.     And  hereupon  it  is  demanded  of  the  said        No.  I. 
(jt'orge  and  lleniy  whether  tliey  are  re^y  to  make  battel  as  they  before        ^-  »  "^ 
have  waged  it;  who  say   that  they  are.    And  the  same  George  Kumbold 
giVeth  guge  of  defending,  and   the  said  Ilenry  Broughton  giveth   gage  of  Oages  giren. 
liioving  ;    and  such  engagement  being  given  as  the  manner  is,  it  is  de- 
manded of  the  said  William  Kent  and  Kichard  Alien  if  they  can  say  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  case ;  who  say  that  they 
c<tnnot.     Therefore  it  is  considered,  that  battel  be  made  thereon,  &c.   And  Award  of  battel. 
the  said  George  Rumbold  findeth  pledges  of  battel,  to  wit,  Paul  Jenkins  Pledge*, 
and  Chiirles  Carter ;  and  the  said  Henry  Broughton  findeth  also  pledges  of 
battel,  to  wit,  Reginald  Read  and  Simon  Tayler.     And   thereupon  day  is  Continuance, 
here  given  as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  to 
wit,  on  the  morrow  of  Saint  Martin  next  coming,  by  the  assent  as  well 
of  the  said  Wilham  Kent  as  of  the  said  Richard  Allen.     And  it  is  com- 
mantled  that  each  of  them  then  have  here  his  champion,  sufficiently  fur- 
nished with  competent  armour  as  becomes  him,  and  ready  to  make  the 
battel  aforesaid ;  and  that  the  bodies  of  them  in  the  mean  time  be  safely 
kept,  on  peril  that  shall  fall  thereon.     At  which  day  here  come  as  well  Championa  ap- 
the  said  William  Kent  as  the  said  Richard  Allen  by  their  attorneys  afore- '***^* 
said,  and  the  said  George  Rumbold  and  Henry  Broughton  in  their  proper 
persons  likewise  come,  sufficiently  furnished  with  competent  armour  as  be-  . 

comes  them,  ready  to  make  the  battel  aforesaid  as  they  had  before  waged 
it.    And  hereupon  day  is  further  given  by  the  court  here,  as  well  to  the  said  A<yonrnment  to 
William  Kent  as  to  the  said  Richard  Allen,  at  Tothill,  near  the  city  of '^"'*»^  **«^ 
Westminster,  in  the  county  of  Middlesex,  to  wit,  on  the  morrow  of  the 
Purification  of  the  Blessed  V'irgin  Mary  next  coming,  by  the  assent  as  well 
of  the  said  *William  as  of  the  aforesaid  Richard.     And  it  is  commanded        r*v. 
that  each  of  them  have  then  there  his  champion,  armed  in  the  form  afore- 
said, ready  to  make  the  battel  aforesaid,  and  that  their  bodies  in  the  mean 
time,  &c.     At  which  day  here,  to  wit,  at  Tothill  aforesaid,  comes  the  said 
Richard  Allen  by  his  attorney  aforesaid,  and  the  said  George  Rumbold  and 
Henry  Broughton  in  their  proper  persons  likewise  come,  sufficiently  fur- 
nished with  competent  armour  as  becomes  them,  ready  to  make  the  battel 
aforesaid  as  they  before  had  waged  it.     And  the  said  William  Kent  being 
solemnly  called  doth  not  come,  nor  hath  prosecuted  his  writ  aforesaid. 
Therefore  it  is  considered,  that  the  same  William,  and  his  pledgee  of  pro- ^.™*^<**"t  "»•»• 
seruting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  false  com-  **** 
plaint,  and  that  the  same  Richard  go  thereof  without  a  day,  &c.,  and  also 
that  the  said  Richard  do  hold  the  tenements  aforesaid  with  the  appur-  Final  jadgmmt 
tenances  to  him  and  his  heirs,  quit  of  the  said  William  and  bis  heirs,  for-  '"'  ^***  tenant, 
ever,  &c. 

Sect.  6.     Trial  bt  the  Grand  Assize. 

And  the  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  and  Defence. 


defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when,  &c.,  and 
all,  Ac.,  and  whatsoever,  &c.,  and  chiefly  of  the  tenements  aforesaid  with 
the  appurtenances,  as  of  fee  and  right,  &c.,  and  puts  himself  upon  the  grand  Miae. 
assize  of  the  Lord  the  King,  and  prays  recognition  to  be  made,  whether  he 
himself  hath  greater  right  to  hold  the  tenements  aforesaid,  with  the  appur- 
tenances, to  him  and  his  heirs  as  tenants  thereof,  as  he  now  holdeth  them, 
or  the  said  William  to  have  the  said  tenements  with  the  appurtenances,  as 
he  above  demandeth  them.     And  he  tenders  here  in  court  six  shillings  and  Tender  of  deas- 
eight-pence  to  the  use  of  the  Lord  the  now  King,  &c.,  for  that,  to  wit,  it  °^^  ' 
may  be  inquired  of  the  time  [of  the  seisin  alleged  by  the  said  William.] 
And  he  therefore  prays  that  it  may  be  inquired  by  the  assize,  whether  the 
said  William  Kont  was  seised  of  the  tenements  aforesaid,  with  the  appurte- 
nances in  his  demesne,  as  of  fee,  in  the  time  of  the  said  Lord  the  King 
Oe()R(1E  the  First,  lus  the  said  William  in  his  demand  before  hath  alleged. 
Therefore  it  is  comnian<le<l  the  sheriff,  that  he  summon  by  good  summon-  Sumraona  of  Um 
ers  four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here  on  tuighia. 
the  octaves  of  Siiint  Hilary  next  coming,  to  make  election  of  the  assize  afore- 
said.    The  same  day  is  given  as  well  to  the  said  William  Kent  as  to  the  said 
Richard  Allen,  here,  &c.     At  which  day  here  come  as  well  the  said  William  Return. 
Kent  as  the  said  Richard  Allen  ;  and  the  sheriff,  to  wit,  Sir  Adam  Alstone, 
Knight,  now  returns,  that  he  had  caused  to  be  summoned  Charles  Stephens, 
Randel  Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of  *his        r*vi. 
'^oimty,  girt  with  swords,  by  John  Doe  and  Richard  Roe,  his  bailiffs,  to  be 
L  i-e  at  the  said  octaves  of  Saint  Hilary,  to  do  as  the  said  writ  thereof  com- 
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jr i:.   II   I  K-<MtKii  H.ir.     **t. !••:<•  .i*.:.».  I. ««n-*  |>li<tli;«««   |  KiiM«i»  !■« 

Sn  T.  -      •'•iM  ill  Tiir  I^'i\>%Tiii%    %'  WN'T  Tiir  i\«i  %i  fljii~n>a.  •■^>  •.:•  ■• 

>..!..  I     rill  KI  I  l-^iX    ¥•■   1  111     1  I  \  %NT   1%    r4*M»»«Iii%. 

M.  ?i  *•  Ifii  i«.  t' .•  •^■•rh  I'!"  X  n ,:  <  J- -ir^rt*  tJi**  Sr*-*"*!!'!. 

I*.    ,,t  /i-*'    •  \V|t  1 1  •  w  "^Ti!  I  •    I  I'f  III  N«'««>'ii'%  .11  till- ••ii'l  rt^inlf .  f**iitltrnAn   •»• 

,  '•  I-  •  ■  1  :  III-**,  r  1C.<  iitnl  '*■!.  'ii  nf  »  \  U-.i.  whnvf.inr  ■  :r  •  ~-  - 
•T  I  IV!..  f.i- •  fi"  •  I  fi»  •..»..■  Till  •■•!  ■_••■  \*  !ii  tlir  ,ki|-iirlrnAiii>r«.  m  **«•.•  » 
.♦i  till-  I  Mj?i**  .i'  •••  VI.  I  » 'i  ■  ii  .1'-Jiii  i!  ■.-•■  -.  K,-.(ii:r**.  •li'fiii^i^l  !•»  '.K^  m  i 
1;  ■  •.  ir-l  **».!  •  'i  !  »  .»  f«  -rii  w  li.i  ii  i«  I  •  \  •  :  ••  ^]-ir*-«l.  ati'l  rn^l«|  h."n  fr-  - 
r.  •  -  .  1  l.»rm  itii  1  «■!.•  r  v  r  tu-  ?•■  1  .  i  i  •  ■  t  •■  i;nr*.it  iLaiiMtfv*  **'.  ?:i^  •*■  i 
1.  -       .:  i.  .%ti<i  .i|*i.li«t  t.^•>  |-  .» !    tl  >■   I.    '•!  tlif  Kn^.  1«*.     Al»4  vh«-r«>«|«-fi 

*viii  ]      thr  Mill  lUtbanl  by  *Kobrrt  MArt.ii  hi«  alUirnry 
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the  said  John  Rogers,  on  the  first  day  of  Octobet*,  in  the  twenty-ninth  year  No.  IL 
of  the  reign  of  the  Lord  the  King  that  now  is,  at  Sutton  aforesaid,  had  de-  ^—  v  *^ 
mised  to  the  same  Richard  the  tenement  aforesaid,  with  the  appurtenances, 
to  have  and  to  liold  the  said  tenement,  with  the  appurtenances,  to  the  said 
Richard  and  his  assigns,  from  the  Feast  of  Saint  Michael  the  Archangel  then 
last  past,  to  the  end  and  term  of  five  years  from  thence  next  following  and 
fully  to  be  complete  and  ended,  by  virtue  of  which  demise  the  said  Richard 
entered  into  the  said  tenement,  with  the  appurtenances,  and  was  thereof 
possessed ;  and  the  said  Richard  being  so  ppss^sed  thereof,  the  said  William 
afterwards,  that  is  to  say,  on  the  said  first  day  of  October  in  the  said  twenty- 
ninth  year,  with  force  and  arms,  that  is  to  say,  with  swords,  staves,  and 
knives,  entered  into  the  said  tenement,  with  the  appurtenances,  which  the 
said  John  Rogers  demised  to  the  said  Richard  in  form  aforesaid  for  the  term 
aforesaid,  which  is  not  yet  expired,  and  ^ected  the  said  Richard  out  of  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  said  Lord  the  King ;  whereby  the  said 
Richard  saith,  that  he  is  ii\jured  and  damaged  to  the  value  of  twenty  pounds. 
And  thereupon  he  brings  suit,  &c. 

Martin,  for  the  plaintiff.    )  Fledges  of    )  John  Doi. 

Fbtbrs,  for  the  aefendant.  J  prosecution. )  Richard  Rob. 

Mr.  Georgb  Saunders, 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the  premises  Not'M* 
mentioned  in  this  declaration  of  ejectment,  or  to  some  part  thereof;  and  I,  .^:;etfl«:l 

being  sued  in  this  action  as  a  casual  ejector,  and  having  no  claim  or  title  ic 
the  same,  do  advise  you  to  appear  next  Hilary  Term  in  his  Majesty's  oourt  ,  ,u   ,  f : 

of  King's  Bench  at  Westminster,  by  some  attorney  of  that  court,  and  then  ^^^ 

and  there,  by  a  rule  to  be  made  of  the  same  court,  to  cause  yourself  to  be 
made  defendant  in  my  stead ;  otherwise  I  shall  suffer  judgment  to  be  en- 
tered against  me,  and  you  will  be  turned  olit  of  possession. 

Your  loving  friend, 

William  Stilbs. 

5/A  Jcmuctry,  1756. 

*Sbct.  3.    The  Rule  or  Court.  {*ix, 

Hilary  Term,  in  the  twenty-ninth  Year  of  King  George  the  Second. 


Berks, )  It  is  ordered  by  the  court,  by  the  assent  of  both  parties,  and  their  |™****  ^ 
to  wit.  j  attorneys,  that  George  Saunders,  gentleman,  may  be  made  defendant,  mewaikge  wSi 
in  the  place  of  the  now  defendant,  William  Stiles,  and  shall  immediately  the  apporto- 
appear  to  the  plaintiff's  action,  and  shall  receive  a  declaration  in  a  plea  of  JJ^  dem!»^ 
trespass  and  ejectment  of  the  tenements  in  question,  and  shall  immediately  John  Bogen. 

{)lead  thereto  Not  Guilty ;  and,  upon  the  trial  of  the  issue,  shall  confess 
ease,  entry,  and  ouster,  and  insist  upon  his  title  only.  And  if  upon  the 
trial  of  the  issue,  tlie  said  George  do  not  confess  lease,  entry,  ana  ouster, 
and  by  reason  thereof  the  plaintiff  cannot  prosecute  his  writ,  then  the  taxa- 
tion of  costs  upon  such  nonpros,  shall  cease,  and  the  said  George  shall  pay  ■''  ' 
such  costs  to  the  plaintiff,  as  by  the  oourt  of  our  Lord  the  King  here  shall 
be  taxed  and  adjudged,  for  such  his  default  in  non-performance  of  this  rule ; 
and  judgment  shall  be  entered  against  the  said  William  Stiles,  now  the 
casual  ejector,  by  default.  And  it  is  further  ordered,  that  if  upon  the  trial 
of  the  said  issue  a  verdict  shall  be  given  for  the  defendant,  or  if  the  plaintiff 
shall  not  prosecute  his  writ  upon  any  other  cause  than  for  the  not  confessing 
lease,  entry,  and  ouster  as  aforesaid,  then  the  lessor  of  the  plaintiff  shall 
pay  costs,  if  the  plaintiff  himself  doth  not  pay  them. 

By  the  Court. 

Martix,  for  the  plaintiff.        ) 

Neh'man,  for  the  defendant.  J 

Sect.  4.    The  Record. 

Pleas  before  the  Lord  the  King  at  Westminster,  of  the  Term  of  Saint 
Hilary,  in  the  twenty-ninth  Year  of  the  Reign  of  the  Lord  George  the 
Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  King, 
Defender  of  the  Faith,  &c. 


M 


Berks,  I  George  Saunders,  late  of  Sutton,  in  the  county  aforesaid,  gentleman, 
to  wit,  )  was  attached  to  answer  Richard  Smith,  of  a  plea,  wherefore  ndth.  *' 
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aforesaid  Richard  Smith  within  complains  against  him ;  and  assess  the      No.  IIL 
damages  of  the  said  Richard  Smith,  on  occasion  of  that  trespass  and  eject-       ^»  »  ^* 
mcnt,  besides  his  cosU  and  charges  which  he  hath  been  put  unto  about  his 
suit  in  that  behalf,  to  twelve  pence;  and,  for  those  costs  and  charges,  to 
forty  shillings.     WnEREUi>0N  the  said  Richard  Smith,  by  his  attorney  afore- 
fijiid,  prayeth  judgment  against  tlie  said  George  Saunders,  in  and  upon  the 
verdict  aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid ;  and 
the  said  George  Saunders,  by  his  attorney  aforesaid,  saith,  that  the  court  here  Mttion  in  amai 
ought  not  to  proceed  to  give  judgment  upon  tlie  said  verdict,  and  prayeth  °' "^"***™^'' 
that  judgment  against  him  the  said  George  Saunders,  in  and  upon  the  ver- 
dict aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid,  may  be 
stayed,  by  reason  that  tlie  said  verdict  is  insufficient  and  erroneous,  and 
that  the  same  verdict  may  he  quashed,  and  that  the  issue  aforesaid  may  be 
tried  anew  by  other  jurors  to  be  afresh  impanelled.    And,  because  the  court 
of  the  Lord  the  King  here  is  not  yet  advised  of  giving  their  judgment  of  ConUauaDce. 
and  upon  the  premises,  therefore  day  thereof  is  given  as  well  to  the  said 
Richard  Smith  as  the  said  George  Saunders,  before  the  ix)rd  the  King,  until 
the  morrow  of  tJie  Ascension  of  our  Lord,  wheresoever  the  said  Lord  *the       [*xii. 
King  shall  then  be  in  England,  to  hear  their  judgment  of  and  upon  the 
premises,  for  that  the  court  of  the  Lord  the  King  is  not  yet  advised  thereof. 
At  which  day  before  the  Lord  the  King,  at  Westminster,  come  the  parties 
aforesaid  by  their  attorneys  aforesaid  ;  upon  which,  the  record  and  matters 
aforesaid  having  been  seen,  and  by  the  court  of  the  Lord  the  King  now 
here  fully  understood,  and  all  and  singular  the  premises  having  been  exa- 
mined, and  mature  deliberation  being  had  thereupon,  for  that  it  seems  toOpiniow  of  ite 
the  court  of  the  Lord  tlie  King  now  here  that  the  verdict  aforesaid  is  in  no  **"*^ 
wise  insufficient  or  erroneous,  and  that  the  same  ought  not  to  be  quashed, 
and  that  no  new  trial  ought  to  be  had  of  the  issue  aforesaid.  Therefore  it  Jndgmeut  ftv  iIm 
IS  CONSIDERED,  that  the  said  Richard  do  recover  against  the  said  George  his  P*»»"ttiL 
term  yet  to  come,  of  and  in  the  said  tenements,  with  the  appurtenances, 
and  the  said  damages  assessed  by  the  said  jury  in  form  aforesaid,  and  also 
twenty-seven  pounds  six  shillings  and  eight^pence  for  his  costs  and  charges  Cofta. 
aforesaid,  by  the  court  of  the  Lord  the  King  here  awarded  to  the  said 
Richard,  with  his  assent,  by  way  of  increase ;  wliich  said  damages  in  the 
whole   amount  to  twenty-nine   pounds,  seven   shillings  and   eight-pence. 
"  And  let  the  said  George  be  taken,  [until  he  maketh  fine  to  the  Lord  the  Chpio^nr  ^\, 
King."]*  And  hereupon  the  said  Richard,  by  his  attorney  aforesaid,  prayeth •^"*' 
a  writ  to  the  Lord  the  King,  to  be  directed  to  the  sheriff  of  the  county 
aforesaid,  to  cause  him  to  have  possession  of  his  term  aforesaid  yet  to  come,  Writof  po««i 
of  and  in  the  tenements  aforesaid,  with  the  appurtenances ;  and  it  is  granted  "***" 
unto  him,  returnable  before  tlie  Lord  the  King  on  the  morrow  of  the  Holy 
Trinity,  wheresoever  he  shall  then  be  in  England.    At  which  day  before  the  »n<l  wturn. 
Lord  the  King,  at  Westminster,  cometh  the  said  Richard,  by  his  attorney 
aforesaid ;  and  the  sheriff,  that  is  to  say.  Sir  Thomas  Reeve,  Knight,  now 
sendeth,  that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the 
ninth  •day  of  June  last  past,  did  cause  the  said  Richard  to  have  his  posses- 
sion of  his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  as  he  was  commanded. 

*No.  IIL  [*xiii. 

PROCEEDIXGS  ON  AN  ACTION  OF  DEBT  IN  THE  COURT  OF  COM- 
MON PLEAS;  REMOVED  INTO  THE  KING'S  BENCH  BY  WRIT  OF 
ERROR. 

Sect.  1.    Oriqinal. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Frmdft, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  Command  Charles  Long,  late  of  Burford,  gentleman, 
that  justly  and  without  delay  he  render  to  William  Burton  two  hundred 
pounds,  which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  unless 
he  shall  so  do,  and  if  tlie  said  William  shall  make  you  secure  of  prosecuting 
his  claim,  then  summon  by  good  summoners  the  aforesaid  Charles,  that  he 
be  before  our  justices,  at  Westminster,  on  the  octave  of  Saint  Hilary,  to 

*  Now  omitted.    See  page  888. 
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Ntt.  III.       »h(>w  ivh<*r«*f<iri*  hr  hmtU  nut  tionr  it.     Atid  havi*  yni  thrr^  ih«*ti  th^ 

iiii»it<*r«.  »ii<i  tht*  writ.     \ViT!^ft!ui  (»urM*ll  at  U  r«tu»inBti*r.  thr  twenty -fuiank 
dvk\  III    iK'««Miil'4*r.  Ill  th**  tw«*tit>-«*t|cltlli  ><*ar  <»|  cHir  rri|rti. 

ri«*«tKr»   of    •  .l«*u\  lH»t.  .Sutiiiii4*ri«*f>  «»f  thr  witliiii*  t  Kui«li  MoBiit. 

|ir<MM<«*uiioti.  jl  UiiHAftb  lM>i.        tuuiir<l  riiAflc*  ljim$,      )  lUnftv  JMtt%»« 

HirT.  2.     Pbucbm. 

(itiifti.i  tht*  S«<<H)n(l.  hy  thc»  ftr»r«*  of  <t<Ml.  of  (iretti  Bril^ti,  Frmnt^,  mmd 
IrrUiiti  Kiii|r.  lMt*nil«*r  of  ihi>  Kaith.  aikI  «o  forth:  to  tbi»  •bcfiflT  oif  iti- 
for«Uhirt»»  irr«*«*iinic.  Tit  hy  irair«*  An*!  Nifi>  |»lr<l^«w  fharlrs  ljnti$u  Imim  «4 
liurti»rti.  ^•*iiilfiniiii.  that  h«*  I***  lM*forr  cHjr  jtislirr*.  at  Wc^ttninatrr.  oti  tW 
(M*tM\«*  of  th«*  Punliration  of  tht*  Hlt*MM^|  M<tri-.  toAn*«rr  to  Wtlluuo  burt«4i 
ol  •  |»lni.  tliAt  hr  mi<lt*r  to  hitii  two  humlrt'il  |iiHati(U  whirh  br  omw  hiai 
iiti<l  iiiyuAtly  (i«*tiiiii*.  Ml  h«*  iMiith;  aihI  to  •Ui*m  whrr**ff»rp  hr  mm*  imiC  brfiiiv 
our  jUAtiii**  At  Wr«tiiiin*tfl*r  on  thi*  tm'imrt*  of  Siini  IliUnr.  ••  hr  itMi  cone 
nion«^l.  An«l  havr  th«*rr  thfn  thr  nanir*  of  thr  t4r«l|rr»  mnti  tbw  vnt 
WiT!%EM,  .Sir  John  WiUt^  Kni|(ht»  at  Wrstminfttrr.  thr  tvrDty-tbinlUAt  of 
JamiAry,  in  thr  twrnty-ri^hth  yimr  of  our  r«*i|rn. 
•  ivtwm.  Thr  within*nAmr<l  fharlr*  Lonjt  >  K»wab»  Lctoa. 

Ul  MtAchrcl  h>-   I1r<||tt^.  )  KuBCBf  TaBBIA 


^    .  *<fBi>B<st  thr  Srroml.  by  thr  ftuc^  of  iUt4,  of  f)rr«t  BriUiin.  Trmnr^,  mnI 

''^'^'-J  IrrUnd  Kinir.  i^*frn«lrr  of  thr  K«ith.  anil  bo  ff>rth  :  to  thr  abrnflT  a#  t^- 
fort|*hirr.  |rrrrlin|(.  Wi  ronimand  yoii.  that  you  dtstrrin  <*b«fir«  Lofig.  IbI« 
of  HiiKonl,  |rrntl«*m«n.  hy  all  hi«  tind*  and  rbattrU  within  your  l«ik«irk. 
M>  that  nnthrr  hr  nor  any  onr  ihntufch  him  may  lay  ban<U  on  tbr  wmmm, 
until  you  •hall  rrt^ivr  from  u«  another  ftinitnaml  tht*rru|>on:  bikI  llMt  ytm 
aiiMwrr  to  u«  of  thr  iMum  of  thr  Mini** ;  ami  that  ytMi  havr  bt»  body  i^luto 
(Hir  juMM*rf»  at  Wn»ttiiin*t**r»  fn»m  th«*  ilay  of  Kantrr.  in  fiArm  drnym^  lo  m»- 
■wrr  to  William  Burton  of  a  plra  that  hr  rrndrr  lohim  twohundrv^  fkoviwli 
whirh  hr  owm  him  and  unjustly  drtain*.  aa  hr  aaith.  atnl  to  h^mt  bit  Judf 
mrnt  pf  hU  manv  drfaulta.  ^^  it^ibw.  Sir  Jolm  Willra,  Kaiubt,  al  W««t 
min*trr,  thr  twrlflh  day  of  Krhrujtfy,  in  thr  Iwmty-rtfbtb  jwmit  of  amt 
mjtn. 


•  rrtsm.     Thr  «iithin*namr«l  (*barl(«  Lonjt  hath  Botbin|(  in  my  bulivick  tybtiwiy 
hr  may  lir  dwtmnrtl. 


<fKoii(*i  thr  Sr<^>nd.  hy  thr  fcrarr  of  (fo«l.  of  itrrBt  BritAin.  Tf%mem^ 
Ireland  Kinir.  Ivfrntlrr  of  thr  Faith,  antl  ao  forth ;  in  ib^  •brnff  of  Ui- 
ford<»hir«\  irr<*<*tin)C.  Wg  oimmatid  yiHi  that  you  takr  (liarlra  L4iO|l  lBt#  of 
lUirford.  ^tMitli  niiin.  if  hr  ma>  Ih*  f<mnd  in  y<Mir  lAiliwirk,  aftd  bin  tmMf 
kf«*|>.  M>  thut  ><»ii  may  ha%f  hi*  Uwly  Iwforr  our  ju«tir«^»  at  WtvtMi 
fniiii  thr  «la>  of  Kjuil«>r.  in  fivr  wr«*k».  to  an«wrr  to  William  ' 
man.  of  a  ph'tt  tliat  hr  rrndrr  to  him  two  humlrrtl  immiihW  vbieli  k» 
him  and  uniuMly  ilrt«in«.  aa  hr  «aith:  and  whrrru|Mm  vou  b«v<»  rHttnki>4 
III  our  jii*tii  «•«  at  Wi'«tiiiiii«trr  that  thr  ^^id  Tharlr*  batb  tH*€btti|t  ui  your 
li«tli«ii«  k  iiiltiT«i*>  hr  may  U*  di*trriiir<l.  And  harr  ytm  tbrrr  tWn  tka» 
writ  WiTM««.  >tr  John  Will***.  Kniirht.  at  Wrvtminatrr.  tbeuttfcflilli  «4ay 
of  A|>nl.  in  th«*  ti*fiit>-4'iKhth  >«-ar  of  our  rri|rn. 

*•  r«4arm      Thr  within  namr«l  Oiarlmi  l^mf  in  not  fiHind  in  my  bBiliwirk. 

fitf«iMi  MfPMi  itKoii.t  thr  SiN^ond.  hy  thr  |rrarr  of  ito<l,  of  Grmt  Britoui*  Tnmtm,  tmi 
Ir«-land  Kin*;.  Ik  f*'n'l«*r  of  thr  Faith,  and  ••>  forth:  to  ibr  th»fUf  of  fcnk* 
•hirt*.  i:r«*«<i;iiir.  Wft  «N»nimand  y<Ki  th:it  y«Hi  takr  <liarl4«  hot^fU  Ul^  af  Ibir. 
fftrd.  );«-iitl«'in.tn.  if  hr  nia>  U*  f«Hind  in  %our  l«iiliwtrk.  and  bin  tmMy  k«r|^ 
Ml  thrtt  >«*u  iii.tv  ha%f  hi*  IxMly  l-rfufr  our  juatirra  at  Wr«lmBiia|#r.  o«  tbo 
m<»rr«iw  of  tin*  Holy  Trinity.  toan*wrr  to  William  Burkm,  fMillr«M.  of 
|il«*a  that  hr  r^^ndrr  to  him  two  humlrr<l  ftoumU  wbirb  b« 
Ufgu*tly  drtaiii*.  a*  ht*  Miith  ;  and  whrrru|ii«n  our  •! 
ma«lr  a  rrtiirn  t«i  our  ju*ti«'r«  at  Wr«tmin«trr  at  acntaui4iiy 
*ZV  ]       thr  *Afor<-*«id  Oiarlf*  i*  not  fmind   in   hi«  bailiwirk; 

tr»iiti«<«l  in  our  mikI  t'lHirt  that  thr  afor«*Miid  ^liarlrs  larki^ 
aUmt  in  %(Hir  (^>unty.  And  ha«-r  you  thrrr  then  ikia  Wfil,  Wrmaii^  Ar 
John  Willra.  Kni|iht.  at  Wr»ttuin»tvr,  Um  mtmUk  4qr  cf  Miff*  fek  IIm 
|«eiity*«ifbtli  jtmr  of  our  raifii. 
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By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  No.  HL 
named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  within  con-  ^"  »  ^ 
tained,  according  as  by  this  writ  it  is  commanded  me.  S»f"^**  '•tw«- 

Or  upon  the  Return  of  Non  est  inventus  upon  the  first  Capias,  the  Plainl^ff  mcy 
sue  out  an  Alias  and  a  Pluries,  and  thence  proceed  to  Outlawry;  thus: 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  AUat  capiat, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you,  as  formerly  we  commanded  you, 
that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  be- 
fore our  justices  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  an- 
swer to  William  Burton,  gentleman,  of  a  plea  that  he  render  to  him  two 
hundred  pounds  which  he  owes  him  and  ui\justly  detains,  as  he  saith.  And 
have  you  there  then  this  writ.  Witness,  Sir  John  Willes,  Knight,  at  West- 
minster, the  seventh  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  siMruri  ivtwa. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Piwia  capias, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you,  as  we  have  more  than  once  com- 
manded you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  our  justices  at  Westminster,  from  the  day  of  the  Holy 
Trinity,  in  three  weeks,  to  answer  to  William  Burton,  gentleman,  of  a  plea 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and  ui\ju8tly 
detains,  as  he  saith.  And  have  you  there  then  this  writ.  Witness,  Sir 
John  Willes,  Knight,  at  Westminster,  the  thirtieth  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  j?***(S*i  mihii' 

^George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  r*xvi. 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox-  JEnyi  /aeiat, 
fordshire,  greeting.  We  command  you  that  you  cause  Charles  Long,  late 
of  Burford,  gentleman,  to  be  required  from  county  court  to  county  court, 
until,  according  to  the  law  and  custom  of  our  realm  of  England,  he  be  out- 
lawed if  he  doth  not  appear ;  and  if  he  doth  appear,  then  take  him  and 
cause  him  to  be  safely  kept,  so  that  you  may  have  his  body  before  our  jus- 
tices at  Westminster,  on  the  morrow  of  All  Souls,  to  answer  to  William 
Burton,  gentleman,  of  a  plea  that  he  render  to  him  two  hundred  pounds 
which  he  owes  him  and  unjustly  detains,  as  he  saith ;  and  whereupon  you 
have  returned  to  our  justices  at  Westminster,  from  the  day  of  the  Holy 
Trinity,  in  three  weeks,  that  he  is  not  found  in  your  bailiwick.  And  have 
you  there  then  this  writ.  Witness,  Sir  John  Willes,  Knight,  at  Westmin- 
ster, the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed  at  my  county  court,  held  at  Oxford,  Fheriir*  rHan 
in  the  county  of  Oxford,  on  Thursday  the  twenty-first  day  of  June,  in  the  ^'^*^  *****'**• 
twenty-ninth  year  of  the  reign  of  the  Lord  the  King  within  written,  the 
within-named  Charles  Long  was  required  the  first  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  twenty- AcimmIo 
fourth  day  of  July,  in  the  year  aforesaid,  the  said  Charles  Long  was  required 
the  second  time  and  did  not  appear ;  and  at  my  county  court,  held  at  Ox-  nrtioi 
ford  aforesaid,  on  Thursday  the  twenty-first  day  of  August,  in  the  year  afore- 
said, the  said  Charles  Long  was  required  the  third  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  eigh- Quarto 
teenth  day  of  September,  in  the  year  aforesaid,  the  said  Charles  Long  was 
required  the  fourth  time  and  did  not  appear ;  and  at  my  county  court,  held  Quinto 
at  Oxford  aforesaid,  on  Thursday  the  sixteenth  day  of  October,  in  the  year 
aforesaid,  the  said  Charles  Long  was  required  the  fifth  time  and  did  not  ap- 
pear; therefore  the  said  Charles  Long,  by  the  judgment  of  the  coroners  of  Afco 
the  said  Lord  the  King,  of  the  county  aforesaid,  according  to  the  law  and 
custom  of  the  kingdom  of  England,  is  outlawed. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  wnt  of  prtidft* 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of  Ox-«n»^n* 
fordshire,  greeting.     Whereas,  by  our  writ,  we  have  lately  commanded  you 
that  you  should  cause  Charles  Long,  late  of  Burford,  gentleman,  to  be  re- 
quired from  county  court  to  county  court,  until,  according  to  *the  law  and    [*xviL 
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if  he  might  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  might      No.  IIL 
be  before  us  at  Westminster,  at  a  certain  day  now  pwist,  to  answer  unto  Wil-       ^-  »  "^ 
liam  Burton,  gentleman,  of  a  plea  of  trespass;  [and  also  to  a  bill  of  the  said  Aeetiawi. 
William  against  the  aforesaid  Charles,  for  two  hundred  pounds  of  debt,  ac- 
cording to  the  custom  of  our  court,  before  us  to  be  exhibited ;]  and  our  said 
sheritt'  of  Middlesex-  at  that  day  returned  to  us  that  the  aforesaid  Charles 
was  not  found  in  his  bailiwick ;  whereupon  on  the  behalf  of  the  aforesaid 
William,  in  our  court  before  us,  it  is  sufficiently  attested  that  the  aforesaid 
Charles  lurks  and  runs  about  in  your  county:  Therefore  we  command  you 
that  you  take  him,  if  he  may  be  found  in  *your  bailiwick,  and  him  safely      r*xix. 
keep,  so  that  you  may  have  his  body  before  us  at  Westminster  on  Tuesday 
next  after  five  weeks  of  Easter,  to  answer  the  aforesaid  William  of  the  plea 
[and  bill]   aforesaid;  and  have  you  there  then  this  writ.     Witness,  Sir 
Dudley  Ryder,  Knight,  at  Westminster,  the  eighteenth  day  of  April,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  SherMTt 
named  Charles  Long,  which  I  have  ready  at  the  day  and  place  within  con-  ^^  ^'orpiu. 
Gained,  according  as  by  this  writ  it  is  commanded  me. 

Sect.  4.    Writ  of  Quo  Minus  in  the  Exchequer. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth  ;  to  the  sheriff  of  Berk- 
shire, greeting.  We  command  you  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and  take  Charles  Long, 
late  of  Burford,  in  the  county  of  Oxford,  gentleman,  wheresoever  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  the  Barons  of  our  Exchequer  at  Westminster  on  the  morrow 
of  the  Holy  Trinity,  to  answer  William  Burton,  our  debtor  of  a  plea,  that 
he  render  to  him  two  hundred  pounds  which  he  owes  him  and  unjustly  de- 
tains, whereby  he  is  the  less  able  to  satisfy  us  the  debts  which  he  owes  us 
at  our  said  Exchequer,  as  he  saith  that  he  can  reasonably  show  that  the 
same  he  ought  to  render:  and  have  you  there  this  writ.  Witness,  Sir 
Thomas  Parker,  Knight,  at  Westminster,  the  sixth  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  Sheriff*> 
nained  Charles  Long,  which  I  have  ready  before  the  barons  within  written,  ^^  oorpm. 
according  as  within  it  is  commanded  me. 

Sect.  5.    Special  Bail,  on  the  Arrest  of  the  Defendant,  pursuant  to  the 

Testatum  Capias,  in  page  xiv. 

Know  all  men,  by  these  presents,  that  we,  Charles  Long,  of  Burford,  in  the  B»ii-*)oiid  to 
county  of  Oxford,  gentleman,  Peter  Hamond,  of  Bix,  in  the  said  county,****'*'^ 
yeoman,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said  county,  inn- 
holder,  are  held  and  firmly  bound  to  Christopher  Jones,  esquire,  sheriff  of 
the  county  of  Berks,  in  four  hundred  pounds  of  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  executors, 
administrators,  or  assigns ;  for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  and  each  of  us  by  himself  *for  the  whole  and  in  gross,      [*: 
our  and  every  of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals.     Datcnl  the  fifteenth  day  of  May,  in  the 
twenty-eighth  year  of  the  reign  of  our  sovereign  Lord  George  the  Second, 
by  the  grace  of  God  King  of  Great  Britain,  France,  and  Ireland,  Defender 
of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-five. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden  Charles 
Long  do  appear  before  the  justices  of  our  sovereign  Lord  the  King,  at  West- 
minster, on  the  morrow  of  the  Holy  Trinity,  to  answer  William  Burton, 
gentleman,  of  a  y)lea  of  debt  of  two  hundred  pounds,  then  this  obligation 
shall  be  void  and  of  none  efiect,  or  else  shall  be  and  remain  in  full  force 
and  virtue. 

Sealed  and  delivered,  being  first  duly        Charles  Long. 
stamped,  in  the  presence  of  Peter  Hamond. 

Henrt  Shaw.        Edward  Thomlinson. 
Timothy  Griffith. 
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!Ca.  Ill  Ym  diiirtt-*  I.otiir  «|o  •4-kticiivl<'<li;«*  In  otrt*  iinti»  fhr  iiUifilifffnor  kandrwl 


^•— '        |>4Miii<l«.  Mii'i  >iiu  Jiilin  li<M«*  Ami  l'fi«*r  ll«ii)>>ii<l  «!•!  M*Tfl-rmllv  arknovi 
U*?Y^^'    '  i«»  MM  I*  iitit«i  ihf  Nkiiir  |Hi*rMin  the  sum  of  ivm  htiii«lri'«l  |iiiunu«  •!«•<(«.  to  t« 


lr\i«-<i  ii|»iii  \iMir  •«'Vfr«l  iPKnla  Mvl  olmlt«'U.  Uti<i«  and  IrnrmrBla.  t^« 
(ii\iiirin\  thai,  if  Ihf*  ilHriidaat  In*  fl*f>iiiirnitit<«i  in  citr  Brtiim.  h*  •ImJI  f«jr 
till*  ii>ii«li*iiiii4li*>n.  f*r  rrtitirr  liimM*kf  a  |iriMin«*r  in  tli«*  KlvrC  l«ir  lh«*  aAmv. 
uti«l.  if  lit<  Uil  Ml  i«»  do,  )t»u  JuIaa  IUm^  an«l  IVtcr  ll«ni>*ii4  do  untirrlAkc  to 

lio  It  U*T  lillll. 

Tnniiy  Trrm.  •>  <ir«.  II. 

Jl'lf.    t    I  u  «  7V«/.ffi<m  K»/iM«  frtim  nxforil«hir«*  a^nst  CliArl««  L<<«kC. 

?••  u  •.'.  I  1.1  If*  nf  lUirftinl.  Ill  the  tiMini>  of  i  ufunl.  ^rnllrUMO.  rviurnAhU 
on  tlif  ni«irr«>H  «if  the*  llo|y  Trinit>.  at  thv  •uit  of  Wiilaaiu  Ikartuii,  ul  a 
I'll'*  Iff  «lfl»i  (»f  twii  htinilr<*il  |Miunil« : 

Tui  Hill.  ar«\  .li»hn  Kn»^,  of  Wiincr.  in  th«*  oKinty  of  Oaford,  OB<|uir«, 
lV(«<r  II«iiii>nil,nf  liix,  in  the  iaiU  itmnty.  )«-t»iuan. 

Ith  iitiiit  l*ai(  r.  atl4irn«*y   ^ 
V'T  tht'  •ifli-ntUiit,  ) 

Thi«  i*«rlT  htm«««lf  in  ••<■'/. 
y^'h  of  chi*  Uil  in  .Kt/. 
T.ik«*n  An<l  Ai-kn<>«r1tM|^«-4|  thf  t«t'til>-«*i>;hlh 
ciit\  •  I  Ma\.  in   thf   \«>ar  itf  our   I^'nl  *'U** 
thou*ani|  M'lt-n  huii>lr«*<l  and  lifl\-tivi\  i/r 
&^pii  rjj. ,  iH-turt*  un*. 

ont'  (»f  tht*  i'«»iniiiiMiiiini*ni. 

*SKtT.  f>.    Tmc  Kki-iibo  a»  fti«o«ti>  »T  Wait  or  Eaaoa. 

Vff«i«tf«m«  Tiir  I.«iKii  ihf  Kinf  hath  |riY«*n  in  i-har^f  to  his  tniaiv  and  beloved  5^ 

•Iiihn  Wdlfn.  Kniicht,  hi*  «rnt  rhiMNl  m  th«-M-  wonU— 4tKf  iRliK  tlM»  >m<t%wttd, 
hy  thi*  ^'ra^'i*  «»l  iuui,  «»f  (innit  llntain.  Friin«*i*.  and  In^lainl  Kmc  UrfrAdvv 
of  thf  K.uth.  (%nd  v*!  forth:  to  our  tni»t%  and  la^lorrd  8^r  Ja4n  WilUe. 
KniK'Iit.  ^•r«ftiii^.  |tK(  %i  •■  in  ih«*  rfoird  and  pn  ci— >  •lad  alao  in  llko 
i;i\iii|j  ••!  jii«I^'nit<nt  <if  iht*  ttUinl.  «ihi«-h  «ta.«  in  'tiir  i^iurt  lirft»rv  lou  and 
>«»<ir  ft  lliiH«.  mir  jii«ti<*f-«  of  tht*  iM-nrh.  I>\  mir  «nt  lM^w«*en  Wtlliani  hur* 
ton.  ir*'ntli*nian.  and  Oiurlf«  I>mie.  lait*  nf  IUirfor«|.  in  the  r»*untT  of  (»Yf.iri|. 
p-nti*  III4II.  1*1'  a  i-iriani  ih-hi  «if  two  humlrt**!  fwmnd**  whirh  lh«*  ^d 
Willijirii  ih-tii.ind«  «•!  Ihf  •aid  (liarh**.  tiianit«*«t  rrr^»r  hath  intfrvrn'^l.  to 
thf  i;rfwt  duiiiii(!i*  t>f  hini  tht*  aaiil  Wilhani.  a»  wo  frtioi  hi*  cotnrlaint  afe 
iiiti*riii«-«i  .  Wf  U'liit;  MiiLnf  thai  th«*  rrr«tr.  if  anv  tliff**  !«-.  •h'Hioi  t**  t. ^ 
rf«  It'll  III  «iiii>  mail  lift,  .iiid  that  full  nnd  *|>«'«*«ly  jii«lM*r  •hotlhl  (■•'  d<>Ar  to 
thf  |-*rtif«  afi>r«*«uiMi  in  thi*  Udialf.  «io  fi»nimand  you.  that  if  juttirm'Bt 
thfrf<if  If  Ki%fii.  thffi  iiniifr  y«*ur  mmI  %ou  do  diatinrlly  aD^l  i>|«nl«  •'flhd 
lh«*  rtxttnl  nnd  |>tiM-t*««  of  thi*  |iUint  aforf«aid.  with  all  thinyt  o-nr^rrninf 
thf  III.  and  thi«  Hnt  :  •«»  that  wt«  may  ha\f  thf  in  fnvm  the  dmf  •^  I'jMtrr  m 
fiftf«n  ihti*.  wlifrf*iM*\fr  wf  •liall  thfn  !•#*  in  Kn^lanil;  that  tli«  remnl  and 
|iriM*i<««  af'iri^anl  !•<•  inf!  iii«|M*ct«*«l.  Wf  ni^V  rail***  t<»  l«*  di»ne  tbrTPUfMifk.  U^ 
mrrtitini:  t!i«it  error,  wliat  of  ri|rhi  and  ai*«imiin|t  to  the  lav  and  <*u«taiaiof 
our  rv-ahii  of  Kii|rl«nd  ou^rhi  IoIm-  dont*.  Wit^bm  nurvrlf  al  Wraiannvtar. 
th«*  twf  Ifih  da}  of  Ki-hniiiry,  in  the  twrnty-ninth  ftmr  of  our  rri^n. 


•xxi] 


ot»#|«rtir»-«  li-     The  rfCi«nl  and  |«n>rt**«  whereof  in  tho  taid  writ  meiitkwi  thotm  m 

*~*"  fitllow  in  th«*^*  wnnN.  t*»  wit :  — 


TWr«o«4  rir\«  at  \V«-»tnui>*tir  tff.irt*  Sir  .Inhn  Willf«.  Knifbl.  mmd  hia  lwvtlit««i« 

jii»tiff«  of  ihf  U«ii<  h  Itf  tht*  I^rd  thf  Kiiif  al  Weat»fa»ter.  of  tK^  irrvn 
of  thf  Holy  Trii>il\.  Ill  thf  twrnt>-4'it;hth  Tfaf  of  tlie  fei^B  of  tbe  L«w^l 
tiroai.r  thf  Sfi-ml.  h>  thf  irrat-t-  nf  «t<«l.  of  Uraol  Btitoia*  Fi 
Irt^Uml  Kinit.  iN-fi-ndfr  of  thf  Kaith.  Ar. 


O'  ^,    ►    rii«aiK«  I^iHt.,  Ute  of  Riirfonl.  in  the  cnunly 

*    •••'     I    ni.iii.  «i.i*  >iiiiiriiMiir>«l  to  Aii>H*r  Willum  Hurlon.  of  Tarnt*^  m 

tilt  •:«:•!  i>iiiiiil).  i;f  ntlf  man.  of  a  filra  fhat  hf  render  nntoluai  l»tt  huAtlrvd 

9»rUr»ti  «  -n     |-<uii'i-.   ulittii    Itf  oMf«   hiiii   iiicl    i.i.jiftU    ttflaiua,    [aa  bo  fAHb.^      A«» 

«wt  .«»!.!. I  niirm,  ,^»^  thf  Mitl  WiHiani.  )■>   11. "nM-  ioKijch.  hia  atl«irttey.  roaaiilaiiw, 

*llii  ]     thai  whfM^oa  on  the  fir>t  day  of  lievrDiber.  itt  tbo  jroar  of  mm  Lm  *o«o 
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thousand  seven  hundred  and  fifty-four,  at  Banbury  in  this  county,  the  said      No.  IIL 
Charles  by  his  writing  obligatory  did  acknowledge  himself  to  be  bound  to 
the  said  William  in  the  said  sum  of  two  hundred  pounds  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  said  William  whenever  after  the  said 
Charles  should  be  thereto  required ;  nevertheless  the  said  Charles  (although 
often  required)  hath  not  paid  to  the  said  William  the  said  sum  of  two  hun- 
dred pounds,  nor  any  part  thereof,  but  hitherto  altogether  hath  refused, 
and  doth  still  refuse,  to  render  the  same ;  wherefore  he  saith  that  he  is  in- 
iured  and  hath  damage  to  the  value  of  ten  pounds :   and  thereupon  he 
brings  suit,  [and  good  proof]     And  he  brings  here  into  court  the  writing /Vo/jH  »n 
obligatory  aforesaid ;  which  testifies  the  debt  aforesaid  in  form  aforesaid ; 
the  date  whereof  is  the  day  and  year  before  mentioned.     And  the  afore- Defence, 
said  Charles,  by  Richard    Price    his   attorney,  comes    and   defends    the 
force  and  ii\jury  when  [and  where  it  shall  behoove  him,]  and  craves  oyer 
of  the  said  writing  obligatory,  and  it  is  read  unto  him  [in  the  form  afore- 
said:] he  likewise  craves  oyer  of  the  condition  of  the  said  writing,  and  it  is  Oyer  prayed  of 
read  unto  him  in  these  words  :  **  The  condition  of  this  obligation  is  such,  d^SX— viSi  to^ 
that  if  the  above-bounden  Charles  Long,  his  heirs,  executors,  and  adminis- perform  an 
trators  and  every  of  them,  shall  and  do  from  time  to  time,  and  at  all  •''*"*• 
times  hereafter,  well  and  truly  stand  to,  obey,  observe,  fulfil,  and  keep  the 
award,  arbitrament,  order,  rule,  judgment,  final  end,  and  determination 
of  David  Stiles,  of  Woodstock,  in  the  said  county,  clerk,  and  Henry  Bacon, 
of   Woodstock  aforesaid,  gentleman,  (arbitrators  indifferently  nominated 
and  chosen  by  and  between  the  said  Charles  Long  and  the  above-named 
William  Burton,  to  arbitrate,  award,  order,  rule,  judge,  and  determine  of 
all  and  all  manner  of  actions,  cause  or  causes  of  action,  suits,  plaints, 
debts,  duties,  reckonings,  accounts,  controversies,  trespasses,  and  demands 
whatsoever  had,  moved,  or  depending,  or  which  might  have  been  had, 
moved,  or  depending,  by  and  between  the  said  parties,  for  any  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  until  the  day  of  the  date 
hereof,)  which  the  said  arbitrators  shall  make  and  publish,  of  or  in  the 
premises,  in  writing  under  their  hands  and  seals,  or  otherwise  by  word  of 
mouth  in  the  presence  of  two  credible  witnesses,  on  or  before  the  first  day 
of  January  next  ensuing  the  date  hereof;  then  this  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 
Which  being  read  and  heard,  the  said  Charles  prays  leave  to  imparl  therein  imparlaaoe. 
here  until  the  octave  of  the  Holy  Trinity  ;  and  it  is  granted  unto  him. 
The  same  day  is  given  to  the  said  William  Burton,  here,  &c.  At  which  day,  ContiiHuuioa. 
to  wit,  on  the  octave  of  the  Holy  Trinity,  here  come  as  well  the  said  William 
Burton  as  the  said  Charles  Long,  by  their  attorneys  aforesaid ;  and  here- 
upon the  said  William  *pray8  that  the  said  Charles  may  answer  to  his  writ     [*xxiii. 
and  count  aforesaid.     And  the  aforesaid  Charles  defends  the  force  and  in-Piw:  Noroch 
jury,  when,  &c.,  and  saith  that  the  said  William  ought  not  to  have  or*''*^ 
maintain  his  said  action  against  him  ;  because  he  saith,  that  the  said  David 
Stiles  and  Henry  Bacon,  the  arbitrators  before  named  in  the  said  condition, 
did  not  make  any  such  award,  arbitrament,  order,  rule,  judgment,  final  end, 
or  determination,  of  or  in  the  premises  above  specified  in  the  said  condition, 
on  or  before  the  first  day  of  January,  in  the  condition  aforesaid  above  men- 
tioned, according  to  the  form  and  effect  of  the  said  condition :  and  this  he 
is  ready  to  verify.  Wherefore  he  prays  judgment,  whether  the  said  William 
ought  to  have  or  maintain  his  said  action  thereof  against  him  [and  that  he 
may  go  thereof  without  a  day  .J  And  the  aforesaid  William  saith  that  for  any  Repllca4*'^^  ■ 
thing  above  alleged  by  the  said  Charles  in  pleadings  he  ought  not  to  be  pre-  i^JJf^*^" 
eluded  from  having  his  said  action  thereof^  against  him  ;  because  he  saith, 
that  after  the  making  of  the  said  writing  obligatory,  and  before  the  said 
first  day  of  January,  to  wit,  on  the  twenty-sixth  day  of  December,  in  the 
year  aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nossos,  namely,  John    Dew,  of  Chalbury,  in  the  county   aforesaid,    and 
Richard  Morris,  of  Wytham,  in  the  county  of  Berks,  the  said  arbitrators 
undertook  the  charge  of  the  award,  arbitrament,  order,  rule,  judgment, 
final  end,  and  determination  aforesaid,  of  and  in  the  premises  specified  in 
the  condition  aforesaid ;  and  then  and  there  made  and  published  their 
award  by  word  of  mouth  in  manner  and  form  following:  that  is  to  say,  the 
said  arbitrators  did  award,  order,  and  adjudge  that  he  the  said  Charles 
I>ong  should  forthwith  pay  to  the  said  William  Burton  the  sum  of  seventy- 
five  pound?*,  and  that  thereupon  all  ditferencas  between  them  at  the  time 
or  the  making  the  said  writing  obligatory  should  finally  cease  and  deter- 
mine.   An    the  said  William  further  saith,  that  although  he  afterwards,  to 
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Nn     !  .  !  M    •         r.     '■  i-    "W:,      i  .\    ■   •      I  .Imi  ir\         ft    M.       •  »  .T       f    ■•  ."    I      •  .        "  -     ■ 

*"•     —  ■■  ;.  ill  •;•    i     .till     1.   '  .    Ii. .-     (tl     i'l    I  '  II-  ^     ^I'-f  •■•u.  I      •■-■•-•. 

'  J  •    |-(»    J- 1    ii.ii*    f  !•     -.I.- 1    \V  .11  ..li    !!••■   "a."  I   ••*••■.■     '      • 

•*-  -  .    ,  .  ■■  -:  j:i-.i»   I..  I.    •  f.     -  ii'i  •  I.  n  .•••  i.j".  .  I.  ••  •  ■  -  -I  :        .-..•. 

;  ..:..  ■  I    >  r  M'  |-t    ir.    |  ^i  i  ••;  iiii-  •.».•!  -i'^  ii-i    ktii.i  ri  '  t    r.  '..  '   ■      «^.  . 
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■  4«- •   «inji    ii    i.«-    -ai{.'«     titi:    111'-   -I    I  *  :i  iri*-«   ';. 


I'    .      .     ■      'I I   \^      1.  •■■!  ii.itii  M--I   f..i...  :•  I  f.».-l       ■».  J  •      •  --  . 

■  ■     :         \\  ..•■!•     ■;•■   !.•■    I  r  i\  •    !■•  i,r  i.'ii'       (•  1    !•  »:.*■•■•*            .  -*• 

\«  ■  .    II  «  -iiiii.t-  ■■  ■  i-."iii'i   *  \  f.i« ■!.'    -ii"?  !■•    •!  J    »                  -  '  y 

r--'                 .  >..   *  •.!  ■  .  i.,ii    \-         V  .  I.  :iit   .1    -f'  -  .    i  «  ..  If,'  -  •-*.!  .    •■■•"  •    -          •    -  - 

-  ..  t    <    ■    I    '/••      -.1  •!     \V    i.i.iiii    111    III  ii  ii-  r    .til  I    !'<r  I.    A*    T'**^    I   ..    •  • 

f  •      .      .!  .•  ii    J    ■   I'l'    I     111  I    I  ;••     Ml  If  r«  r    .11    !..••••:..•■'  ■•i'.»  I    •!     *"•■          *  •   •* 

IX.-.    '.       ■  i?J..    •  Tl"    .ii    '  i  1.%   I  >r  'If    -  i.'l   W  ..li.i'u  ••'  I.  i\  •    •  r  n.  1  ■.'*.».   '    •   »               -  *  — 

■I. I    t\'  :*  it\*'\i    ii/t.im;    ii.iii    t.n-    ••ti-l   'liir;"*.    !••    »:..-f*    l«-    ■•  -^ 

t..iri.  li'i  I .1 .     ii>  .*iii-r  >•  hf  kM  jt  •!    •  \  ?  lit    1j«  •  f  t!i''  I  ti<  i     ?    •*       -  .  .r«- 

ii-  r    !■■    iii-w.  r      .till    M..-    j.i"    ,■    r»"  I'l*   !■•    -I '  r .  \        \\  r,.  r*  '    f'     •    •    ■  »"  ft 
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li.>  !•  i.'ii  u!<:  •■•.!. >l  •  r.«  !•  iii-'ii  Ai;.i:ii«l  Mm  •%**  .\^li  (■•'*  >«  i  '  '  •'  '^  »'- 
^  ;-'..f.r  I  •riiii»*  !••  (fii-  '••nil  ••i  ti.«  •T.iliil*-  in  tli^l  t  a*«-  riit'l>*  ^ttl  i  '  '■  i"*-  •'  ** 
!••  lift-  •  •■•ir'.  iit-ri'  l:.<  •  iif*-«  III  •I'-riHirrfr  T'lllow  :ii  J  tnw.'  li.al  :'.  <  '*  '  t 
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aforesaid  was  given  in  form  aforesaid  for  the  said  Charles  Jjong  against  the      No.  IIL 
aforesaid  William  Burton,  where,  by  the  law  of  the  land,  judgment  should       '■■  » -^ 
have  been  given  for  the  said  William  Burton  against  the  said  Charles  Long ; 
and  this  he  is  ready  to  verify.     And  the  said  William  prays  the  writ  of  the  Writ  of  $ebr9^ 
said  Lord  the  King,  to  warn  the  said  Charles  Long  to  be  before  the  said  Lord  ^J^5k  ^  ^^ 
the  King,  to  hear  the  record  and  process  aforesaid ;  and  it  is  sranted  unto 
him  ;  by  which  the  sheriff  aforesaid  is  commanded  that  by  good  [and  lawful 
men  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long  to  know  that  he 
be  before  the  Lord  the  King  from  the  day  of  Easter  in  Bve  weeks,  where- 
soever [he  shall  then  be  in  England,]  to  hear  the  record  and  process  afore- 
said, if  [it  shall  have  happened  that  m  the  same  any  error  shall  have  inter- 
vened ;]  and  further  [to  do  and  receive  what  the  court  of  the  Lord  the  King 
shall  consider  in  this  behalf.]     The  same  day  is  given  to  the  aforesaid  Wil- 
liam Burton.    At  which  day  before  the  Lord  the  King,  at  Westminster,  SberiiTi 
comes  the  aforesaid  William  Burton,  by  his  attorney  aforesaid;  and  the        •'**• 
sheriff  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  directed  he  had 
caused  the  said  Charles  Long  to  know  that  he  be  before  the  Lord  the  Kins 
at  the  time  aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fen,  good,  &c.,  as  by  the  same  writ  was  commanded  him;  which  said 
Charles  Long,  according  to  the  warning  given  him  in  this  behalf,  here 
cometh   by  Thomas  Webb,   his  attorney.     Whereupon  the  said  William  ^JI^** 
saith,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of  the 
iudgment  aforesaid,  it  is  manifestly  erred,  alleging  the  error  aforesaid  by 
him  in  the  form  aforesaid  alleged,  and  prays  that  the  judgment  aforesaid 
for  the  error  aforesaid,  and  others,  in  the  record  and  process  aforesaid  being 
may  be  reversed,  annulled,  and  entirely  for  nothing  esteemed,  and  that  the 
said  Charles  *may  rejoin  to  the  errors  aforesaid,  and  that  the  court  of  the    [*xxvi. 
said  Lord  the  King  here  may  proceed  to  the  examination  as  well  of  the 
record  and   process  aforesaid  as  of  the  matter  aforesaid  above  for  error 
assigned.      And  the  said  Charles  saith,  that  neither  in  the  record  and  i^oioder.   ih 
process  aforesaid,  nor  in  the  giving  of  the  judgment  aforesaid,  in  any  thing '***''•  "**"^"*^ 
is  there  erred ;  and  he  prays  in  like  manner  that  the  court  of  the  said  Lora 
the  King  here  may  proceed  to  the  examination  as  well  of  the  record  and 
process  aforesaid  as  of  the  matters  aforesaid  above  for  error  assigned.     ANDContinoaiioft. 
BECAUSE  the  court  of  the  Lord  the  King  here  is  not  yet  advised  wliat  judg- 
ment to  give  of  and  upon  the  premises,  a  day  is  thereof  given  to  the  parties 
aforesaid  until  the  morrow  of  the  Holy  Trinity,  before  the  Lord  the  King, 
wheresoever  iie  shall  then  be  in  England,  to  hear  their  judgment  of  and 
upon  the  premises,  for  that  the  court  of  the  Lord  the  King  here  is  not  yet 
advised  thereof.     At  which  day  before  the  Lord  the  King,  at  Westminster, 
come  the  parties  aforesaid   by  tlieir  attorneys  aforesaid.     Whereupon,  as  Opinion  of 
well  the  record  and  process  aforesaid,  and  the  judgment  thereupon  given,  **"^ 
as  the  matters  aforesaid  by  the  said  VVilliam  above  for  error  assigned,  being 
seen,  and  by  the  court  of  the  Lord  the  King  here  being  fully  understood, 
and  mature  deliberation  being  thereupon  had,  for  that  it  appears  to  the 
court  of  the  Lord  the  King  here,  that  in  the  record  and  process  aforesaid, 
and  also  in  the  giving  of  the  judgment  aforesaid,  it  is  manifestly  erred, 
THEREFORE  IT  IS  CONSIDERED  that  the  judgment  aforesaid,  for  the  error  afore- Jj''«*°*°*°J^^ 
said,  and  others,  in  the  record  and  process  aforesaid,  be  reversed,  annulled,  rerened. 
and  entirely  for  nothing  esteemed ;  and  that  the  aforesaid  William  recover  J«wJ*n^n**»*^ 
against  the  aforesaid  Charles  his  debt  aforesaid,  and  also  fifty  pounds  for  his^"'*''* 
damages  which  he  hath  sustained,  as  well  on  occasion  of  the  detention  of 
the  said  debt,  as  for  his  costs  and  charges  unto  which  he  hath  been  putCo«t«. 
about  his  suit  in  this  behalf,  to  the  said  William  with  his  consent  by  the 
court  of  the  Lord  the  King  here  ac^judged.     And  the  said  Charles  in  mercy.  ^^''^JP* 

Sect.  7.  Process  of  Execution. 

George  the  Second,  bv  the  grace  of  God,  of  Great  Britain,  France,  and  Writ  of  capiat  «< 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- *''*^*****~*^ 
shire,  greeting.    We  command  you  that  you  take  Charles  Ix)ng,  Jateof  Bur- 
ford,  gentleman,  if  lu»  may  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  mav  have  his  body  before  us  in  three  weeks  from  the  dav  of  the 
Holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  satisfy  William 
Burton  for  two  hundred  pounds  debt,  which  the  said  William  Burton  hath 
lately  recovered  against  him  in  our  court  before  us,  and  also  fifty  pounds, 
which  were  *adjudged  in  our  said   court  before  us  to  the  said  William    [*xxvii. 
Burton  for  his  damages  which  he  hath  sustained,  as  well  by  occasion  of  the 
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N'o.  III.       ilftcntion  of  th«'  Mii«l  *\rUt  an  for  hi*  crmU  mntl  rhmtf^m  tAwbirh  hm  iMth 
"— ^'  ^        |*ut  ftUmt  lii«  •lilt  111  t)ii«  lif*h«Jf.  whf  rtMif  th<*  tAiil  tliaffi#i»  Loim  m  cvmiyi 

•«  it  ii|>|M*iini  ii»  !!•  of  rrronl ;  and  havt*  yiHj  th<*r«  tbrn  ihw  writ.  Wir««H 
Sir  Thoiiia*  Iw>iuM>n.*  Kni|rht,  at  Wt^tniini»i«*r,  th«  ninHcmtli  dmj  of  Jmm. 
in  tilt*  tw«*iity •ninth  year  of  our  rf»i|rn. 

muftiM'*  r*4»ni      Hv  rirtiic*  (»f  iliiM  writ  to  nii*  ilir«H*t4Hi.   I   bare  Cak^n  tlM»  \)*Mir  af  tht 
**'***^''**         within-nanitMl  rharl«««   l>»n|r.  which  I  harr  r«*a<ly  l*»fon»  the  I»nl  \k^  Ki^ 
at  \Vt*»iiiitti«iti*r.  at  th«*  <laj  within  writtt*n.  as  within  it  t*  cmntnaixifU  mm, 

JlJJJ^  •'"  UitiftfiK  th««  S.^'«ml.  by  th«»  %rwc^  of  4io«i.  of  WttmX  Britain.  Fnui^.  a»4 

^^^  Irrlaiiti  Kin>(.  Ivfi*ti(l«*r  of  th<*  Kaith.  and  mi  fc^rth.  to  th^  •hmff  of  i^luri- 

fhirt*,  irr«H-titiir.  Wc  4-«»iiiitiAn«l  vou  that  of  thr  i^mmU  ami  rhattrU  witlua 
your  IjailiwK  k  of  (*!iarU*«  l^mg.  lat««  (»f  lUirfonl.  ftrntUman.  YfNi  n»i>—  to  \m 
tiia<U»  two  huiidrtMl  |M>un<lii  «lt«M.  which  WiUi^m  Burton  UtWy  in  oar  rvmux 
U*ff>r«*  u*  at  W«5iiiiiini»i«*r  hath  nH^vt»rvil  aira:n»t  him.  and  al«o  fifty  fmuiwlt. 
which  wi'rt*  adjii«lp*«l  in  <»ur  court  Itrfort*  u«  to  th<*  aaicl  William  !■«€  kai 
d«ma|tt^  whi«*h  he  hath  »u«itain«««l,  as  well  hy  (wvaston  <»f  tli«>  fWient^^  ^ 
\\\m  Miid  di'hl  a«  for  hi*  «Mi*tii  and  rhar|rt*«»  to  whi^'h  he  bath  b^rn  fiat  abn«t 
hi«  »uit  in  thi*  lM*half.  whereof  the  Mii«l  (liarle*  I^KIK  i«  convirU<>d.  «•  it 
M|»i*car»  to  u«  of  rn^ml :  an<l  hare  that  money  lielbt^  ua  in  three  v^ielu 
fnini  the  da,\  of  the  Holy  Trinity.  wh«*reMM*ver  we  sball  tb«n  be  m  KoHiftii. 
t4>  r«*iiil«*r  tf>  the  Maid  WiUiain  (»f  hi*  deht  and  «lam^cra  afurwaid  ;  aA<l  b*t« 
there  then  thi*  wnt.  Wir^ftM  Sir  Th<»ma«  IVniwin.  Kni|cbt.al  Wea tminttar. 
the  nin«t<*«iith  «hiy  of  June,  in  the  twenty-ninth  year  qf  our  r»i^. 

iff*t  rHvrm.      By  virtue  r»f  tht*  writ  to  me  directed.  I  have  rau*ed  to  bp  maile  of 
'^*  |Mod*  and  <  halleU  of  the  with tn-writ ten  Charles  \dm^  two  kuadred 

fifty  |iotind».  winch  I  hare  rea<ly  l>ef(»re  the  l>onl  the  King  al  W< 
at  the  dav  within  written.  a«  it  10  within  commanded  ma. 
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CHAPTER  I. 
OF  THE  NATURE  OF  CRIMES,  AND  THEIR  PUNISHMENT. 

We  are  now  arrived  at  the  fourth  and  last  branch  of  these  commentaries ; 
which  treats  of  public  wrongs,  or  crimes  and  misdemesnours.  For  we  may  re- 
member that,  in  the  beginning  of  the  preceding  book,(a)  wrongs  were  divided 
mt<»  two  species:  the  one  private,  and  the  other  public.  Private  wrongs,  which 
are  frequently  termed  civil  injuries,  were  the  subject  of  that  entire  book :  we 
are  now  therefore,  lastly,  to  proceed  to  the  consideration  of  public  wrongs,  or 
crimes  and  misdemesnours;  with  the  means  of  their  prevention  and  punishment. 
In  the  pursuit  of  which  subject  I  shall  consider,  in  the  first  place,  the  general 
nature  of  crimes  and  punishments;  secondly,  the  persons  capable  of  committing 
crimes;  thirdly,  their  several  degrees  of  guilt  as  principals,  or  accessaries; 
^fourthly,  the  several  species  of  crimes,  with  the  punishment  annexed  to  pj^^ 
each  by  the  laws  of  England ;  fifthly,  the  means  of  preventing  their  per-  L 
petration ;  and,  sixthly,  the  method  of  inflicting  those  punishments  which  the 
law  has  annexed  to  each  several  crime  and  misdemeanour. 

First,  as  to  the  general  nature  of  crimes,  and  their  punishment;  the  discus- 
sion and  admeasurement  of  which  forms  in  every  country  the  code  of  criminal 
law;  or,  as  it  is  more  usually  denominated  with  us  in  England,  the  doctrine  of 
the  pleas  of  the  crown;  so  called  because  the  king,  in  whom  centres  the  majesty 
of  the  whole  community,  is  supposed  by  the  law  to  be  the  person  injured  by 
every  infraction  of  the  public  rights  belonging  to  that  community,  and  is  there- 
fore in  all  cases  the  proper  prosecutor  for  every  public  offence.(6) 

The  knowledge  of  this  branch  of  jurisprudence,  which  teaches  the  nature,  ex- 
tent, and  degrees  of  every  crime,  and  adjusts  to  it  its  adequate  and  necessary 
penalty,  is  of  the  utmost  importance  to  every  individual  in  the  state.  For  (as 
a  very  great  master  of  the  crown-law(c)  has  observed  upon  a  similar  occasion) 
no  rank  or  elevation  in  life,  no  uprightness  of  heart,  no  prudence  or  circum- 
spection of  conduct,  should  tempt  a  man  to  conclude  that  he  may  not  at  some 
time  or  other  be  deeply  interested  in  these  researches.  The  infirmities  of  the 
best  among  us,  the  vices  and  ungovernable  passions  of  others,  the  instability  of 
all  human  affairs,  and  the  numberless  unforeseen  events  which  the  compass  of 
a  day  may  bring  forth,  will  teach  us  (upon  a  moment's  reflection)  that  to  know 
with  precision  what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a  matter  of  uni- 
versal concern. 

(•)  Book  lU.  ch.  1.  (»)  See  book  L  p.  268.  (•)  Sir  Michael  Fetter,  preC  to  rep. 
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Chap.  1.]  PUBLIC  WRONGS.  4 

It  is  true  that  these  outrageous  penalties,  being  seldom  or  never  inflicted,  are 
hardly  known  to  be  law  by  the  public;  *but  that  rather  aggravates  the  ^^^ 
mirtchiel",  by  laying  a  snare  for  the  unwary.  Yet  they  cannot  but  occur  *■ 
to  the  observation  of  any  one  who  hath  undertaken  the  task  of  examining  the 
great  outlines  of  the  English  law,  and  tracing  them  up  to  their  principles;  and 
it  is  the  duty  of  such  a  one  to  hint  them  with  decency  to  those  whose  abilities 
and  stations  enable  them  to  apply  the  remedy.*  Having  therefore  premised 
this  apology  for  some  of  the  ensuing  remarks,  which  might  otherwise  seem  to 
savour  of  arrogance,  I  proceed  now  to  consider  (in  the  first  place)  the  general 
nature  of  a  imes. 

I.  A  crime  or  misdemeanour  is  an  act  committed  or  omitted,  in  violation  of 
a  public  law  either  forbidding  or  commanding  it.  This  general  definition  com- 
prehends both  crimes  and  misdemeanours,  which,  properly  speaking,  are  mere 
synonymous  terms;  though,  in  common  usage,  the  word  ** crimes"  is  made  to 
denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye ;  while  smaller 
faults,  and  omissions  of  less  consequence,  are  comprised  under  the  gentler  names 
of  "  misdemeanours"  only.* 

The  distinction  of  public  wrongs  from  private,  of  crimes  and  misdemeanours 
from  civil  injuries,  seems  principally  to  consist  in  this :  that  private  wrongs,  or 
civil  injuries,  are  an  infringement  or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  individuals;  public  wrongs,  or  crimes  and 
misdemeanours,  are  a  breach  and  violation  of  the  public  rights  and  duties  due 
to  the  whole  community,  considered  as  a  community,  in  its  social  aggregate  ca- 
pacity. As,  if  I  detain  a  field  from  another  man,  to  which  the  law  has  given 
him  a  right,  this  is  a  civil  injury,  and  not  a  crime;  for  here  only  the  ri^ht  of  an 
individual  is  concerned,  and  it  is  immaterial  to  the  public  which  of  us  is  in  pos- 
session of  the  land ;  but  treason,  murder,  and  robbery  are  properly  ranked 
among  crimes;  since,  besides  the  injury  done  to  individuals,  they  strike  at  the 
very  being  of  society,  which  cannot  possibly  subsist  where  actions  of  this  sort 
are  suffered  to  escape  with  impunity.* 

by  the  23  Geo.  III.  c.  51.    Also  the  1  &  2  Ph.  &  M.  c.  4,  a8  far  as  it  made  it  a  capital  felony 
for  gypsies  to  remain  one  month  in  England,  is  repealed  by  1  Geo.  IV.  c.  116. — Chitty. 

•  This  hint  was,  however,  taken  but  tardily,  and  the  duty  of  reforming  our  criminal 
code  was  left  unperformed  until  very  recently.  In  spite  of  the  striking  expostulation  of 
our  commentator,  and  the  repeated  exposure  by  other  great  and  good  men  of  the  ii\ju8- 
tice,  the  inconsistency  and  inefficiency  of  this  branch  of  our  Taw,  one-fourth  of  the 
present  century  was  suffered  to  expire  without  any  important  or  uniform  amelioration 
of  its  enactments.  The  subject  has,  however,  recently  received  the  attention  which  it  bo 
seriously  demanded;  and  it  is  only  due  to  a  late  eminent  statesman  to  say  that,  although 
others  had  previously  pointed  out  the  defects  of  the  criminal  code,  to  him  the  merit  is 
to  be  given  of  first  bringing  the  power  and  advantages  of  office  to  remedy  them.  The 
work  thus  commenced  has  oeen  carried  on  bv  others. — Stewart. 

♦  In  the  English  law  misdemeanour  is  generally  used  in  contradistinction  to  felony^  and 
misdemeanours  comprehend  all  indictable  offences  which  do  not  amount  to  felony,  as  per- 
jury, battery,  libels,  conspiracies,  attempts  and  solicitations  to  commit  felonies,  &c. — 
Christian. 

*  The  distinction  between  public  crimes  and  private  injuries  seems  entirely  to  be  created 
by  positive  laws,  and  is  referable  only  to  civil  institutions.  Every  violation  of  a  moral 
law  or  natural  obligation  is  an  injury  for  which  the  offender  ought  to  make  retribution 
to  the  individuals  who  immediately  suffer  from  it ;  and  it  is  also  a  crime  for  which  he 
ought  to  be  punished  to  that  extent  which  would  deter  both  him  and  others  from  a  re- 
petition of  the  offence.  In  positive  laws  those  acts  are  denominated  injuries  for  which 
the  legislature  has  provided  only  retribution  or  a  compensation  in  damages ;  but  when, 
from  experience,  it  is  discovered  that  this  is  not  sufficient  to  restrain  within  moderate 
bounds  certain  classes  of  injuries,  it  then  becomes  necessary  for  the  legislative  power  to 
raise  them  into  crimes  and  to  endeavour  to  repress  them  by  the  terror  of  punishment, 
or  the  sword  of  the  public  magistrate.  The  word  "  crime"  has  no  technical  meaning  in  the 
law  of  England.  It  seems,  when  it  has  a  reference  to  positive  law,  to  comprehend  those 
acts  which  subject  the  offender  to  punishment.  When  the  words  high  crimes  and  misde* 
meanoura  are  used  in  prosecutions  by  impeachment,  the  words  high  crimes  have  no  definite 
signification,  but  are  used  merely  to  give  greater  solemnity  to  the  charge.  When  the 
word  crime  is  used  with  a  reference  to  moral  law,  it  implies  every  deviation  from  moral 
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III  all  « :i»«-i«  tilt'  (  riiiH'   itn  Iihli-H  iiii   iiijurv :  rvi*ry  imMir  (•ffi'iirr  i«  bI«'*  a  pr; 
TAlo  M  n'h;^'.  aipl  ^'iiiii'U  )i:il  tiiiin*;  it  iitfi't  t^i  tin*  iii'li\  iiiiial.  aiiii  it  likt*vii««*  Affi«  u 
•ill      thi-  •  "iiiiiiiihiTy        *  I'll iio.  Ill  :i**( III    in    iinuLiitiih;;   tl.i'   kiiiiiS'fi  tirath  lit%oiTr« 

J  ill  It  I  ••ii>.|tiriii  y  ii;:iiiti-t  uii  iiiili\  hlual,  uliuli  iii  aU«i  a  «i\  il  injure';  but.  A4 
tllii«  ^|M'l  It  <•  III  lna^"M.  in  il-*  •-•in**r(|ili*lii'i'n,  |iriiM-i|t:itly  t«-ii<N  In  tin*  «li««Milati-*0 
f>l'  Ki*\rriiiiii'iit.  aii'l  till*  ilrxtriii-tinii  tli«*ri>l>y  **i  tin*  MnltT  nnil  |N*ai^*  tif'  vim  ictr, 
thin  t|fniiiiiiiiat«  <•  It  a  ■  riim*  ••!  tlif  liii{hi"«t  nia^iiitii*tiv  Munli-r  i«  an  injurj  to 
till*  Itti-  "t  an  >i<'li\  i'lnal :  luit  tin-  law  nt'  pun  ii't\  « ••ii«ii|iTM  |irinfiiially  tn«*  I'^a 
wlii«-li  I  111'  *»lal«*  f*ii«taiii^  l*\  I'l'iii;;  ilrprivi'il  nl  a  tni'iiihtT.  ami  tlu*  |n-rfiio«iua 
oxuiiiiili-  iIm  I'l  l'\  ■•it  l^r  M([irr«  1"  *\*t  tin-  liki*  K«>l>l'«-rv  iiiuv  !*«■  f'i>n«iiiiT««l  sa 
tilt'  huiiii-  \ii-\v  .  Il  i«  an  tiijury  iti  jtnvtiU  |iri>|»rrty;  |iiit.  um*  that  all.  a  *  \\\\ 
aati^t'al  imii  hi  •lainai:!-**  niiiflit  atum*  tiir  it  ;  tin*  f*u^ir  nii*«-liu't'  in  tlii-  Thnii*  l>  r 
tlu*  |irr\  tiitiiifi  III  uKhIi  Miir  taw*  havt*  iiiaih*  it  a  i-a|iitul  utTi-nitv  In  t)tf-«t-  4;p>^ 
Aii«l  atriH  Mti't  iiiiurii-**  tlir  |invatf  upiiil;  i«  ftwalloui'ii  u|>  in  tli«-  |>uMii  «<* 
avMiiMi  hi-ar  a!i\  iiii-iiti'*ii  ina*!*'  nt' »ati»lai  ti'ili  t**  \\\v  iiii|i\  iiltial.  tia*  «ati*tai  t  r. 
tu  tilt*  I  ■•iiiinuiiii\  lif-iiii;  ■>•>  vtTv  i^rrat.  Ami.  imliTil.  a«  lli«*  i*ul*li<-  •niut-  t«  :  : 
othi'r\«  loi'  a\rn;;i't|  ihan  I'V  t'lrti'ltiiri-  nt'litr  ami  |in*|M*rty.  it  it  ini|ti»****il  li-  a!*  r 
wanin  t«i  inak«*  any  n'|iaratiMii  tiir  tlit*  |invat«*  wniii^,  ulii«-li  «un  **\k\\  U-  I.a: 
fVoni  till'  ImnIv  iir  i;iMM|i  of'  tin*  ai;;;n'**^i'r*  Hut  tlii^rt*  an*  i  ritni*«  (»!'  an  xuwr  r 
nAtnn*.  in  wliii-h  tlir  |iuMii'  |iiini^liiiii*nt  i^  ii<»t  fM»  M*%-(*rf  but  it  aff<»nl*  pKiru  ;  r 
A  iirivati'  I  ••ni|>«*ni«aliiin  aNo;  ami  ln'n'in  tin- «liitim-tion  nt*  rrinir<i  ln>rn  i  • 
iujuni'i  I**  \i-ry  a|i|iarriit.  Fur  in<*ia!H  i* :  in  tin*  «-a"M*  nt'  liatiiTV.  i*r  li«-at.? .; 
aniitliiT.  thi*  aiTirri-o-iir  niav  hv  \\\*\\\  \%-*\  for  tlii-*  nt  tin-  ^\x\\  **\  flit*  kin;:,  v-r  •:.«- 
turbiit;;  \\\v  |iiililir  |H'a<  <',  aii<l  U*  ]iiiiii**lii'*l  rriniinally  \*y  lim*  ami  iiii|tr.*"niu«:.: . 
And  till*  parly  hratm  may  al>»M  liavo  lii"i  |iri\ato  ri'innly  \*\  at  ti'>n  *A  tr«-«|i*^ 
fur  till*  injiir\  ulmli  In*  in  |iartii-iilar  -»ii**taint.  aiiil  rr<  i*%'i*r  a  «'i%il  natialjai  it*  & 
ill  daiuai;«"* '     S>.  al-t*.  in  i-a**!*  ot'  a  piiMii-  iiiii<«am'i*.  a*t  (liLTiriiii;  a  «lili'li  acr-^i  a 

rpciitmli*  lli'iiif  wi-  -iiv  it  I*  «  .•^••11/  ti>  ri*fii»««  llm  |wiynii*nl  **t  a  ju«t  «lrM  ;  it  u  a  -^mj 
wtlfull)  !••  i^i  iin  iiijiir\  !'■  .iiiotlf  t  •  I*  r«*>ii  it  |ir(*|M*rty  withmit  niakinf  lum  a  ^li«f«^ 
tion.  I'll  ■(••«tiii\  •iiiitlpr'*  |<rii|M>rt\  miI!iiI1\  .  Mitlimit  innkiiiir  tli**  f«h«*r  •  r«>n)|<«*n**-*.  f 
U  in  all  iii-i-  A  Ki'ir-**  I  riiitf  in  riM»«>ii  ili.m  tln'fi ;  Immhum*  iIm-  in'lii]<luml  •U-i-r.!*'*!  .  i  \.  % 
|in»|M*rt\  ^iifliT^  I'ti-t  i*i  \\  iIm-  <skiiti'  ilijiir\.  aiiil  lln*  |>iilili<*  |im«*«  th«*  |j«*n*-fil  of  IKaI  |  *  > 
|M*rt]l.  wl.nli  •••iiirsl  lit*  •  t<i  fill'  •ii|>|'*'rt  -*X  ii>>  •nif.  aii<i  hf  Mli<t  •!■«-•  tli**  iiijuni  h^  r  : 
thi*  !•  nit'i.itii'ii  t.f  I. III!  ul.il  «ttMi«  t*i  •ti|>|i|v  III*  w.irii*.  In  tli*«  '».•**  **f  t)t'M«>  at*.  r« 
whh'li  iri-  ••iil\  •  i\ii  :iiiiir>«.  .iipI  f*i  ««li:i'li  !!•»  Nv-^l  |*iifi:«linii-fit  i*  atint-Xt^l.  ihr  la«  Ki-t 
iiil|<|«'**-<l  I'  i!  ri  :'il  lit.-  n  i«  .11  In-  •iifti'  :*'iil  !■•  tli>*«-r  tin-  r*>riiriii«<ii>>ii  *»{  thrni  Bui  !r* 
wilful   II    i  til  n:.  ...ii-  .|f-*-i.  *.  -Il  •■!    Ill  .'rii-r'*  |tn'i-«*rT»   li\  firf  in  ni.-%in  cbm**  i«  |.<in.**.-  . 

Willi  •!■  «i'.      •>■•  .il**i  :-  il.i    I.,  il. i<  k.i.  Ilk*  iiii'l  iiiiiiiiiTik*  "f  ani*tli**r  •  r*aitlr-   ««*t   \i."*^ 

ilrli  "i.i>  !•      t  •!    L.i>-  !.•  il  I- ;•>  !%•  !••  i."t     -.iih«I»\  ()ii- tiiiiini'<ii  Iam  ••!  Kn^Un*!     iHit  •-i 
JifHi-ii' •       i  •      '.•••it     •(,•      ii>-i--->\    •■!    r-  foil  riii^    thi-iii    miiI  it-i-l    !••    l  iit  l.r    ati*l    ar*^'* 
|illli:*'lii'i'  lit        \ •  *  !••  •«  :  ?ir>-  *••  .i  ti^-M  ••!   r;}-*"  -t.iipi.ri^'  i-nrti  i«  vtill  ntiK  a  |<ri««lr  :f.    .*i 
tlitiiuli  !•■.-    -   I!    I  •      ■        .'  .• -1.    .     .  ■    .  ,    r   ,  .     •     t-iit  tl.o  li'i£i*l.»iurr  laAii- r.  I      ; 

ftniml  it  II \   *  .  f  t  I  f  -•  •:  *  \   flu   !•  ir--r  ■■!   |  •  r.  i!  i.iw  ■      *  iibi«ti  •* 

Tli»' I    •     J".'   Ti  !  i' .Il .■  t. ■  K'.iliii,*  III  i  IK  I  null  •  ■  i:tl«-.  ;•  n  j-  •I^'*!  Kt  4  'fi*     I  \* 

M.  Ii\  wK     !i  III!     t  •»?..•;.!..••  ■■!   !l..il    .-t!.  Ill-    :•   .lit' r-- 1    ti  !•  iii«i-r!*»:-«r.   *f   Ln.jr-- 
nii'ni.  .11.  i  *  ■••    : .'\     ■'    I       ■.    Il,'  fi.  tlii  •    .i.*in-*tli«     -'iTii-r  :•  f»  iifti"!       **»1tt?i 

*  i  !.•    •  i\  .1    r.jl.t    '•■  -:,•     •   ■■    ' .  ■•     :l       .r\    »!.•     I    .''i     I.  I«    r»'«  •■!*  •  •!    .ll  «  •  *•••  "f    f«-i«»fl*      •    -     • 

in  e*  n«  r  il   ni<  i^t   I  .  r  -I.  .'  ■  .\ .  -I    *  lit  '  t:'.\    •     J-     '    .'  iif.fil   I.I-  I.   •   j-«  r*irn>«-l   hx«  -i:*  •   ' 
MM'ii-tt   I  \    •!.  •  fi-l>  .i\  •■•II  |..   \  i.f.j   ■;.•    ■  !?■  I'll  r  »•'   ,'.-t.ii      .If.  i   aU»-t  !!•••  |«rt%  ■  r.  •       -^ 
■ll>|i].  i-.f,  w  i.    fixt-.l    }    |.    I  .  .  n   t.|i-.    .•■■I      f    II    |tiii;>    !    ii:tl."ii!    '•■Ilii»*>ti.   ihr    |f»-«»«.*    • 
nia>  •II)  i^-'t     .11    .1.  I:-'*-    I-"   t!        -  "tLi-  ■   .-■•.■    i»   till?   •■i;i»!i-«,    I*  ■    «  r'.n«.nal   |  r«-^    .• 

wa»  f.'iifi-|..|      M\l.--      i«.     \:  I.-*    I*'*'     !:•  I    1    n  .:  J*      ".•'     ITVt.    :■*•      N  I  fc.  • 

ran  !••■  i-r-'M.'l.f ,  "f  >    !'    •    •   i-    •■.?■!•  -I      ■    ••  *  i*;.  i     •  ■  i  '•      tiv    i  !■•  1  !Ki  .-f^*  i.  |rf  \.^»  »■     -. 
dul\  Irti"!  V-r  tilt    ..•».  ii.  .      .1    .»     I       ..•  t.  i*  •  •■  •  ••    ■  "      *     ;    I.  i«  *  •■•  ii  rr.  I'li-  !••  •  r.    ,;    . 

to   Jll«ll>  •  <  'lllTTI 

'  Till-    •  ■  '111    ••!    '  ".  lull.-  I      }'',•   .-   "  'i    I.'  t    •  •  !i»|  •  I    .1    )  jir  ■  ■.    w  !i.i   lia«    I'ri*  •■«^l»«|    *•     i 

in<li<  III.'  I  •    i!i'l  »t  •..  1.  *  ■•  f :..    •    !  .■  .  ■  •  I     •  t..  ■  .  IK.    :..••!     :     it  iij-  n  mIi;i-L  Kr  « .1.  •- 

(.liiin  -  ■      «  \.x\     1   J'-  -    A    I  mI     !'!  ■■    i    •  •  ■*    -  •    ri:..  r\\   K<  M  tli^t.   in  f-  r    -  - 

till-  I'.irr .   :....\ .   i   •    •  .,  .  T  M.  Il  il     I."  ■  11 1:     ?     .  ■    i.    ■  "    .'     ti  In  am    ir'i   n.  t>.  *1    .  • 

•fviii-  t>    1.  I-.  •■  I  •    I.  I  •    •  .  Il  .Il  III  ■  Il  t  \    i  t  >    '    *        ■  •  .11  ! '  ■   •  •  ti-!  iif  K  !.«:  •    ! 

((•i|.l\    ''     r.i;;   w.    I    Mm    A    K\l  '.T  •  :'    ««-•    K>  !  i.    lii    an    *tti*>ti    l-i    .\.       c 

the  liiJiln  i«iii«  {•rii*«'«  uiifii  l'^  «'  ot  din  ml.  itin  nt  A^'.i;ii*t  A.  anU  Bt.,  that  A  luir  fwf  a 
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highway:  this  is  punishable  by  indictment  as  a  common  offence  to  the  whole 
kingdom  and  all  his  majesty's  subjects;  but  if  any  individual  sustains  any  special 
♦damage  thereby,  as  laming  his  horse,  breaking  his  carriage,  or  the  like,  p^- 
the  oftender  may  be  compelled  to  make  ample  satisi'aetion,  as  well  lor  the  *■  ' 
private  injury  as  for  the  public  wrong. 

Upon  the  whole,  we  may  observe  that,  in  taking  cognizance  of  all  wrongs  or 
unlawful  acts,  the  law  has  a  double  view,  viz.:  not  only  to  redress  the  party 
injured  by  either  restoring  to  him  his  right,  if  possible,  or  by  giving  him  an 
equivalent,  the  manner  of  doing  which  was  the  object  of  our  ii>quiries  in  the 
preceding  book  of  these  commentaries,  but  also  to  secure  to  the  public  the 
benefit  of  societv,  by  preventing  or  punishing  every  breach  and  violation  of 
those  laws  w^hich  the  sovereign  power  has  thought  proper  to  establish  for  the 
government  and  tranquillity  of  the  whole.  What  those  breaches  are,  and  how 
prevented  or  punished,  are  to  be  considered  in  the  present  book. 

II.  The  nature  of  crimes  and  misdemeanours  in  general  being  thus  ascertained 
and  distinguished,  I  proceed,  in  the  next  place,  to  consider  the  general  nature 
of  jmnishments,  which  are  evils  or  inconveniences  consequent  upon  crimes  and 
misdemeanours;  being  devised,  denounced,  and  inflicted,  by  human  laws,  in 
consequence  of  disobedience  or  misbehaviour  in  those  to  regulate  whose  conduct 
such  laws  were  respectively  made.  And  herein  we  will  briefly  consider  the 
j>ower,  the  end,  and  the  measurCy  of  human  punishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal  legis- 
lator to  inflict  discretionary  penalties  for  crimes  and  roisdemeanours.(A)  It  is 
clear  that  the  right  of  punishing  crimes  against  the  law  of  nature,  as  murder, 
and  the  like,  is,  in  a  state  of  mere  nature,  vested  in  every  individual.  For  it 
must  be  vested  in  somebody;  otherwise  the  laws  of  nature  would  be  vain  and 
fruitless,  if  none  were  empowered  to  put  them  in  execution :  and,  if  that  power 
is  vested  in  any  one,  it  must  also  be  vested  in  all  mankind,  *8ince  all  are  ^^r. 
by  nature  equal.  Whereof  the  first  murderer,  Cain,  was  so  sensible,  that  '■ 
we  find  him(i)  expressing  his  apprehensions  that  whoever  should  find  him  would 
slay  him.  In  a  state  of  society  this  right  is  transferred  from  individuals  to  the 
sovereign  power;  whereby  men  are  prevented  from  being  judges  in  their  own 
causes,  which  is  one  of  the  evils  that  eivil  government  was  intended  to  remedy. 
Whatever  power,  therefore,  individuals  had  of  punishing  offences  against  the 
law  of  nature,  that  is  now  vested  in  the  magistrate  alone,  who  bears  the  sword 
of  justice  by  the  consent  of  the  whole  community.  And  to  this  precedent 
natural  power  of  individuals  must  be  referred  that  right,  which  some  have 
argued  to  belong  to  every  state,  (though,  in  fact,  never  exercised  by  any,)  of 
punishing  not  only  their  own  subjects,  but  also  foreign  ambassadors,  even  with 
death  itself,  in  case  they  have  offended,  not  indeed  against  the  municipal  laws 
of  the  country,  but  against  the  divine  laws  of  nature,  and  become  liable  thereby 
to  forfeit  their  lives  for  their  guilt.(A) 

As  to  offences  merely  against  the  laws  of  society,  which  are  only  mala  pro- 
hihita,  and  not  mala  in  se,  the  temporal  magistrate  is  also  empowered  to  inflict 
coercive  penalties  for  such  transgressions,  and  this  by  the  consent  of  individuals 
who,  in  forming  societies,  did  either  tacitly  or  expressly  invest  the  sovereign 
power  with  the  right  of  making  laws,  and  of  enforcing  obedience  to  them  when 
made  by  exercising,  upon  their  non-obsen'ance,  severities  adequate  to  the  evil. 
The  lawfulness,  therefore,  of  punishing  such  criminals,  is  founded  upon  this 
principle,  that  the  law  by  w^iich  they  sutler  was  made  by  their  own  consent: 
it  is  a  part  of  the  original  contract  into  which  the}'  entered  when  first  they  en- 
gaged in  society;  it  was  calculated  for,  and  has  long  contributed  to,  their  own 
security. 

This  right,  therefore,  being  thus  conferred  by  universal  consent,  gives  to  the 
Btate  exactly  the  same  power,  and  no  more,  over  all  its  members,  as  each  indi- 

(»)  F*^  Orotiiu,  de  j.  b.  d-  p.  I.  2,  c.  20.    Pnflcndorf,  L.  of  (<)  Ura.  iT.  14. 

N«L  4  X.  b.  8,  c.  ."J.  (*)  See  biH>k  I.  p.  254. 

criminal  information  obtained  by  A.,  and  made  absolute,  was  no  bar  to  the  action.  80% 
also  the  note  to  that  case,  id.  278. — Chittt. 
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^,   I      vi'l  Lil    ini^Mili  r   i.:i'l    ti:itur:iHv  f\«-r   liifii-tif   ^r  ••!*.»?-*      w*,;'li    '    »*    •«--«» 
J      i>:.<ii<>|  -..III.    I.»  .|.«i|i  •     li.'W    l.ir  :i   fiMlii:iri    li  ■_'  *:  »t'.r'    •■i.!  •    !■•  Jli?'..    '       i{    •-* 

llllllfhllli   lllx     I'T    /  '  •■:!•    II'  •    •.  «»!!i    in   •  ••    Jll."ll||'*     I.'    ■       Hi    I*.    '      p.ll     l.|\»     if       \       A'     \ 

tv*{    A'.iilft    till-   i:i\\    "I    i..i*'ir>,     -«:iMi'    ii>i    iipIix  I'lil.it    ii.i*     Itii*  lir  .ili  \  .  a   |<    w.^      * 
infill  (III ^'  '!•  :k I  ii    111*  -ii    l.'f!.-"    f    -r  ••:  *.i  r-H    Inf    :§•  »itii»*    .\i    1 1  t  n.  •  i\  •  ••    ii  ■:  ■'•  r.  :  • 
Willi  r»j:ir«l  til  i.t!i  !.«  •■-    I*    '    I     '    *'.  ia|t:T.il    |>i|ti; -lin.i  lit  -    :iii     iti    •i.ijit      '.••.^•■.« 
infill  (< 'i    l\    till-    ii:.li.t 'I'.-i' I    '         '     /I.  /  I't    (foil    liilii->  .1    t>i    :i:l    rii..l.K:lt':  .    .!•     ;     * 
i-tth*'  •»!   ii»iiri|t  r.  I\    I  i'f  |  i  •  ■  .  |i'  •!•  i.\  •■r<  «t   f*i   .\".i'i,  I K-   r  •  "ti  ti.-'ii  at  •■•■■•'  a-    : 

r«'i*r«  oi-iiTat  j\  t  .  '•  \\  li-  -•■  -I  I.- Ml  •  li  iii.iii^  I'l i.  '•>  t««.iii  *'    «'•  »    -  I    ■"••I  f '  *;  •  -i 

III  I  it  In- r  iii-tain  I  -  t  i.i  \  .ift    ii.*^!  tt  ij  :iilt  r  I  Ik-  «     /»  y      ■  -t  i  ^••  «  >•  .il-r    •■  i    •  ;-  - 
ti\('  i-imIi-  ••!   !;i\\  -  t'tf  tin-  ?•  .:ma?  :"li  ••!    iIm*  .li  \\  i<-li  t«  j-ul-    •   .   .i*   ili  1 1  >    •  .1—       •   *  ' 
critiii*   Jijaiii-f    u.itiiri         I'mt    il.t\    ari-   ••■•iiH-t.riii  -  :iit':i  •.    t  «*t'rii»ii!  *!!•  •    .\;r«-« 
wurraiil  "r  1  x.iinp.i  .  at   i'.<    \\  iii  aii<l  «li»'  r^  li<iii  I'l  tin    I  M1..1I1  !•  ;:.«i.it  ir<       ^*  ?    - 
f«»ri:t  r\  .  !■  -r   t  i.i  fl .  ai    I  •"■►jh'  ?  ;mp  *  f'»r  ofli  in  i-»  ••!   a  li^^'l.j*  r   kiii'l       •  M    ! '  •  ••    *  • 
•Ft'    I'Tiii'  :  j-  il.\     '"    "l"    ik.    a*    ll.«*«'    •  I'iMit  ••    ;irf    ri'>iii-    ■•!     tl-fii    ■•!*•!•••    .1 .-      •-' 
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Chap.  1.]  PUBLIC  WRONGS.  10 

damage  done  to  our  public  roads  by  loaded  wagons  is  universally  allowed,  and 
many  laws  have  been  made  to  prevent  it;  none  of  which  have  hitherto  proved 
effectual.  But  it  does  not  therefore  follow  that  it  would  be  just  for  the  legis- 
lature to  inflict  death  upon  every  obstinate  carrier  who  defeats  or  eludes  the 
provision  of  former  statutes.  Where  the  evil  to  be  prevented  is  not  adequate 
to  the  violence  of  the  preventive,  a  sovereign  that  thinks  seriously  can  never 
justify  such  a  law  to  the  dictates  of  *con8cience  and  humanity.  To  shed  t-mii 
the  blood  of  our  fellow-creature  is  a  matter  that  requires  the  greatest  de-  •■ 
liberation  and  the  fullest  conviction  of  our  own  authority:  for  life  is  the  immediate 
gift  of  God  to  man ;  which  neither  he  can  resign,  nor  can  it  be  taken  from  him, 
unless  by  the  command  or  permission  of  Him  who  gave  it;  either  expressly  re- 
vealed, or  collected  from  the  laws  of  nature  or  society  by  clear  and  indisputable 
demonstration. 

I  would  not  be  understood  to  deny  the  right  of  the  legislature  in  any  country 
to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though  persons  of 
some  abilities  have  doubted  it ;  but  only  to  suggest  a  few  hints  for  the  consider- 
ation of  such  as  are,  or  may  hereafter  become,  legislators.  When  a  question 
arises,  whether  death  may  be  lawfully  inflicted  for  this  or  that  transgression, 
the  wisdom  of  the  laws  must  decide  it;  and  to  this  public  judgment  or  decision 
all  private  judgments  must  submit;  else  there  is  an  end  of  the  first  principle 
of  all  society  and  government.  The  guilt  of  blood,  if  any,  must  lie  at  their 
doors  who  misinterpret  the  extent  of  their  warrant,  and  not  at  the  doors 
of  the  subject,  who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments.  This  is  not  by  way 
of  atonement  or  expiation  for  the  crime  committed ;  for  that  must  be  left  to 
the  just  determination  of  the  Supreme  Being;  but  as  a  precaution  against 
future  offences  of  the  same  kind.  This  is  effected  three  ways  :  either  by  the 
amendment  of  the  offender  himself;  for  which  purpose  all  corporal  punish- 
ments, tines,  and  temporary  exile  or  imprisonment  are  inflicted;  or  by  deter- 
ring others  by  the  dread  of  his  example  from  offending  in  the  like  wa^,  "tit 
pcena  (as  Tully(p)  expresses  it)  ad  paucos,  metus  ad  omnes  perveniat;**  which 
gives  rise  to  all  ignominious  punishments,  and  to  such  executions  of  justice  as 
are  open  and  public:  *or,  lastly,  by  depriving  the  party  injuring  of  the  r^o 
power  to  do  future  mischief;  which  is  effected  by  either  putting  him  to  *• 
death,  or  condemning  him  to  perpetual  confinement,  slavery,  or  exile.  The 
same  one  end  of  preventing  future  crimes  is  endeavoured  to  be  answered  by 
each  of  these  three  species  of  punishment.  The  public  gains  equal  security, 
whether  the  offender  himself  be  amended  by  wholesome  correction,  or  whether 
he  be  disabled  from  doing  any  further  harm ;  and  if  the  penalty  fails  of  both 
these  effects,  as  it  may  do,  still,  the  terror  of  his  example  remains  as  a  warning 
to  other  citizens.  The  method,  however,  of  inflicting  punishment  ought  always 
to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serve,  and  by  no 
means  to  exceed  it :  therefore  the  pains  of  death,  and  perpetual  disability  by 
exile,  slavery,  or  imprisonment,  ought  never  to  be  inflicted  but  when  the 
offender  appears  incorrigible:  which  may  be  collected  either  from  a  repetition 
of  minuter  offences,  or  from  the  perpetration  of  some  one  crime  of  deep 
malignity  which  of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment:  and  in  such  cases  it  would  be  cruelty  to  the  public  to 
defer  the  punishment  of  such  a  criminal  till  he  had  an  opportunity  of  re- 
peating perhaps  the  worst  of  villanies. 

3.  As  to  the  measure  of  human  punishments.  From  what  has  been  observed 
in  the  former  articles,  we  may  collect,  that  the  quantity  of  punishment  can 
never  be  absolutely  determined  by  any  standing  invariable  rule ;  but  it  must  be 
left  to  the  arbitration  of  the  legislature  to  inflict  such  penalties  as  are  war- 
ranted by  the  laws  of  nature  and  society,  and  such  as  appear  to  be  the  best 
calculated  to  answer  the  end  of  precaution  against  future  offences. 

Hence   it  will  be  evident  that  what  some  have  so  highly  extolled  for  its 
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Qi|iiit\.  till*  Urt.t'r  n\*.  i-r  !:iu  i*t   rrtaliuiimi.  ran   m-vrr  Ih'   ih   %\\  i-a*««  nii   mi** 
nuud*  **t  jti'i  iii.itii  111    iiiM    *•!    |itilit«iiiii«  lit.       Ill   f*<>iii«*   riiM*»i    ili«l«i<l  It  •■■•'III*  t"  \m 
UM*la1i*>l    I'V  ii:it'ir;ii    ii  ;in«<ii  ;   ;i4   in    tli«*  (*iiN«<  nt   «'iiii«|iinii  ii-n   !•»  i|i»  an    iiijurv.itr 
talm*  iiii  U^.i(t«iii«  <•!    till*    iliti>*«-<'lil  ,    Uj  \\\\\v\\  wr  lii;iv  uiM    that  law   •»!    ti>t-  J«  «• 
•  I*t1     ^'"^  K;:\  |*li:iii«.  nit-i.ti"tM«i  |i\    'Ji*M-|i)iUft  itn«l  IhiNjnrti^  >ii  iiiu*,  tft'**  w  :.«» 

*  i'\iT  Hiiii«iiit  ^iittit  i«  lit  « :iu**f  u:ui  tiiiiiitl  uitli  jin\  iiii<rtal  |t«tiM»ffi  ni  /  <• 
CUHt(»<l\  ^lli•ul•l  lillil<*4'lt  in*  uliii^fil  (■»  taki*  It.  lUlt.  Ill  t;i  liimt.  titi'  tjirtt  r*  t.  « 
of  |M-r-ii>h<*.  |tlai-i\  tunc.  Yi**\  ■"  :iti*>ii.  «ir  (itlirr  rii'fuiiirttiiiifcii  itiajk  viitiani  v  <ir  ii.  ti 
gMt«*  till*  «»lti*iH  I* ;  i\\\*\  III  "xx*  \\  i-a^i'^  rrtaiiatiMii  ran  iifvor  l*t*  a  |*ni|ti-r  iiita«i«nt 
cil' jii<*tp  (•  II  Ik  hohli  iitaii  ^tiini"*  a  I  •  ;t'«iitit.  ali  nitiiikili«l  uiil  M:r  ti.al  il  a  twurt 
fif  ju»ti«-i*  auiinlN  11  n'liirii  ••!  (In*  hlfiu  it  m  nmn*  than  a  jiif»t  rtiiii|Hii»atii*ii.  i»o 
thc«itlirr  hamJ.  ri'taliath'ii  iiia\  ^••iit«'tiiiii*ii  Ik<  Iim»  raM' A  m*nti'iu«-  .  a*,  il  a  tuaa 
niaJiriiiiiHlv  «1p»iiI«1  ihiI  imK  thr  rtinaihiiii;  i-vi*  i»l'  bill  whti  haii  Imt  **Ur  U  Iffv*. 
it  IM  t<Ni  fili^ht  u  |iiiiii^hni«iit  l<ir  th«'  iiiainirr  to  lfM<*  uniy  fMii*ift'  hi*«:  aii«i  ti*% nt^ 
Ion*  thf  hiw  III'  tli«*  1.4*criaii«.  uhiili  «li*iiiBnih-«l  an  v\v  tor  an  i'\r,  waa  lu  tiaa 
iti9tanri*  jinlnitiUfilv  ulti*r«*ii  hv  tliH-n't'in^,  in  iiiiitati«»ii  i»l  S>)<»n*ii  law*  7  ti.at 
ho  whi»  (•ti'iick  out  th«*  i*vr  tit  A  iiiK*-4*vt*4l  nuin  f«houM  )<mn*  lN»th  hi«  omn  in  r««> 
tarn.  ilr*«iili*<«,  thrrt*  an*  vi-rv  manv  rrimcathnt  hiII  in  n^*  tihain*  ailrnit  •*:  tii«^«« 
|M*naltii**«  >iiithout  niaiiili'»>t  al'**tinlity  and  nitkrdiit'Mi.  Thctl  «'aiini>l  1^  |i«- 
niahvtl  hv  thwV  «h*l'uniati"ii  hv  iU*liiinali«in,  t'orKt*r>*  hv  li*rirt*rv.  atlultrr^  l>\  a<<ui- 
t<*r\',  and  thi*  hkiv  AihI  y^v  mav  a4hl,  that  th<*M'  inntanriii,  uhvn'in  n*la«iAt>«ti 
ii|i|N«an»  t«»  (k*  iiMil.  vvrn  h\  th«*  •liviiu*  authontv.  i|i>  ii«ft  r«.*ally  |>ri>«*r>i*«l  a|H>o 
tilt*  ruh*  (it*  rxart  n»trihiitii>ii.  hv  th*iiiL:  <<*  ^l***  rritniiial  th«*  «anu*  hurt  l»r  haa 
ilone  t4i  hit*  iii'i^hhour.  aii«l  u**  \u**t'v\  hut  tlii**  <'i*rn**»|Hinilrn«r  iK'tmrrn  \U* 
crinii*  ami  iMini^hiniMit  i««  har«*ly  a  rtiii!M'i|ii«*nt*i*  I'mm  M»nir  «ithi*r  })nb«  i|>tr 
iVmth  irt  unlrrril  ti»  U*  iMini^hril  miih  ih*ath;  nut  )iim-«u4«*  out*  m  vi|uiYaU*iit  to 
tlitf  (»th«'r,  tor  that  UMiihl  U>  i'X|Maliofi.  antl  not  |»iiniiihiurnt.  Nor  la  «ioalh  ai- 
WAVN  an  <'i|iiival«Mit  tor  ilfath  :  th«>  txii'Ution  of  a  ni*r«lv  lir*  ri*|>it  ai««^»in  i*  a 
MMir  -^atifimrHoh  tor  th«*  niiinltr  «>l  a  nohh-niun  in  tbt*  Miniiu  of  hi«  %outb  mmI 
lull  riijo\  nii*nt  <*r  hi»  IriniiU.  hii*  honi*uri^.  an«l  hin  liirtnni*  Hut  Ibe  rraaon 
UfMin  whuh  tliin  M-nlrii*-i'  in  i;roiiiiittM|  fM*t*mrt  t«»  Ik*  that  ihU  m  thr  bii:br*i 
•111     |*^'(*i^^ty  that  mail  «  an  intliit.  *aiMl  t«*iMif«  niont  to  thrM*tant\  i»l'  maitkiiHt, 

J  hy  r«'iiioviii;;  otii*  iiiur>ior«'r  tn»ni  thi*  rartb  aii«l  i*vttiiiK  m  <ln*a*ltal  «*ftafii- 
plo  ti»  (h'tiT  oihrr«;  Ml  that  «'\i*n  thin  ^rantl  inittanci*  |>ro«-«t«U  u|i<ih  t»tLrr 
tinn«'i|ih'*  than  tho^**  ••(  ntairation.  Ainl  truly,  it  any  iii<'a**un'  ot'  |>uia»biu«  bi 
IM  to  U*  lakiii  !n>iii  iIk*  <l:iiiiai;i*  ••ii<*taiiM*«l  hy  the  ikUtT«*rt*r.  thv  |»unii*bnit*iii  cMii^hl 
mthiT  !•»  «*\riM'<l  iliaii  i'i|tial  tli«*  injury  :  •«ini-«*  it  f»r«*nif»  c-<»ntrary  to  n*m«iHi 
•imI  t<|Uiiy  that  thr  i;uilt\  il  1  nfix  irtrit  >  ahouht  MilTi^r  n«i  nitin*  tban  tbe  iftiMw 
c<*nt  lia«  ihnii*  U-liin*  hi  in  .  «-**|m  iially  aa  tlu*  ^ulTfruii;  ot  tho  iniHK'rnl  la  p«at 
mncJ  irn*viM  ahl«*.  that  o|  thr  c^ilty  1*  tutun*.  rfmtiiiurnt.anil  liahh*  to  br  r«ra|^ 
or  c\a«h-il  With  n-t;aril  intlrnl  to  rrinirK  that  are  imi»in|il«.*le,  wbi«-b  en  a- 
aiftt  nii'rt'lv  in  thr  inlfnii'in.  an*!  an*  imt  v«*t  i  arruMl  into  act.  aa  rt»iiMH rati r* 
ami  thr  hkr.  thr  iiiti<i4-riit  li.i«  a  i  hamr  to  tni«tnt«>  **r  avoi'l  tbi*  vilUn\.  aa  tf.« 
r<i)ii*|Mnitiir  ha<*  aUo  a  «  han«  •  t«i  r^i  apr  hm  iiufii**hnirnt ;  ati«l  thin  may  lir  ■•«•• 
rt*atHiii  y^\\\  thr/«j  r.i/i-M  <  i<*  nrTr  pn*|*«*r  to  U-  iiil1irt4*«|.  it  at  all.  tor  rnmi^  that 
c*oni»if*t  in  inli'iilioii.  than  t<>r  «ii«  h  ai«  an*  rarrii*«l  into  art.  It  mwina.  iitiJor«l. 
c^Mfwinant  to  tia'iir.il  n-a<*<>i>.  an*!  ha**  ihrn'ti»n*  lK*4*n  ailo|itr«l  a* a  maxiai  I*t 
4«,*%*«*nil  llM'on*ti«-:il  >%iit«*r^.  r>  that  tip'  |iuniohiiiriit  <ltir  tt»  tin*  cnmr  of  abuli 
ono  t'al*M*ly  ai  ru**!-*  aiH'tlnT  ohmilil  1m*  iiitlii'lnl  on  thr  |N'fjunHl  iutortnrr  A'- 
«Hinlitii;i\ .  M  hrn  it  \Mi^  oiiir  atti  iii}tril  III  intp'ilurt*  inii»  Kniclanti  tin*  La«  of 
n*taluiti<iii.  Il  W.I*  i:iii-ti<h*i  a<»  .1  {>  in  '•hMiriil  t<ir  «iii-li  only  a«  im'lVrrt'^  Biali«  i*»tta 
atvu'tath'ii*  a:;ain*t  i«tlirrn;  it  U-iti:;  martril,  hv  ntatuto  •(«  tl^lw.  Ill  Mi  1«. 
thai  ^iH  h  a*  jm  trrn*«l  any  *'ij;^'<^(i*«n<«  to  thr  kiiii^'ii  i;n*at  rtmiiril  ftli«iui4  pat 
in  f>un-tir<*  "t  laliati'in  .  that  :*.  to  iiirur  tht*  «anir  |iain  that  the  otbcr  -bi^aM 
bavr  h:i'i  ifi  <  ;;*r  thr  •'ti;:;;!  «ri«>fi  \\ «  rr  fouiiil  iintrut*.  liut  aUrr  oiii*  y%\xt^r\^ 
iN*ri«-ni  r.  till*  puntnhiiH  ni  i«l  ta.:.iti*>ii  ua«  rtji-rtt-il.  and  iuipruoiiin^nt  a«l«>|>tc4 

III  It*  ?*tra<]     <  I 

Ihi*   ihou;;h  ln*tn  what  has  Urn  mikI  it  a|>|M*ar«  that  tbcrv  cannot  ba  aa/ 
•f  rw«t  &BU«  ^  i&»  r;BMwcu^  aiM.aMa.ia.«.a 
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regular  or  determinate  method  of  rating  the  *quantity  of  punishments     r#|R 
for  crimes  by  any  one  uniform  rule,  but  they  must  be  referred  to  the     ^ 
will  and  discretion  of  the  legislative  power:  yet  there  are  some  general  prin- 
ciples, drawn  from  the  nature  and  circumstances  of  the  crime,  that  may  be  of 
some  assistance  in  allotting  it  an  adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it ;  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that 
injury,  and,  of  course,  under  this  aggravation  the  punishment  should  be  more 
severe.  Therefore  treason  in  conspring  the  king*s  death  is  by  the  English  law 
punished  with  greater  rigour  than  even  actually  killing  any  private  subject. 
And  yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an  enormity  as  the 
actual  completion  of  that  design.  For  evil,  the  nearer  we  approach  it,  is 
the  more  disagreeable  and  shocking ;  so  that  it  requires  more  obstinacy  in 
wickedness  to  perpetrate  an  unlawful  action,  than  barely  to  entertain  the 
thought  of  it :  and  it  is  an  encouragement  to  repentance  and  remorse,  even  till 
the  last  stage  of  any  crime,  that  it  never  is  too  late  to  retract ;  and  that  if  a 
man  stops  even  here,  it  is  better  for  him  than  if  he  proceeds  :  for  which  reason, 
an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far  less  penal  than  the  actual  robbery, 
rape,  or  murder.  But  in  the  case  of  a  treasonable  conspiracy,  the  object 
whereof  is  the  king's  majesty,  the  bare  intention  will  desei've  the  highest  de- 
gree of  severity ;  not  because  the  intention  is  equivalent  to  the  act  itself,  but 
because  the  greatest  rigour  is  no  more  than  adequate  to  a  treasonable  purpose 
of  the  heart,  and  there  is  no  greater  left  to  inflict  upon  the  actual  execution 
itself. 

Again:  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate  a 
crime;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than  when 
committed  through  avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment  is  less  penal  than  upon  cool,  deli- 
berate malice.  The  age,  education,  and  character  of  the  offender:  the  repetition 
(or  otherwise)  *of  the  offence ;  the  time,  the  place,  the  company,  wherein  rm-ia 
it  was  committed;,  all  these,  and  a  thousand  other  incidents,  may  aggra-  ^ 
vate  or  extenuate  the  crime.(f) 

Further:  as  punishments  are  chiefly  intended  for  the  prevention  of  future 
crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures  those  should 
be  most  severely  punished  which  are  the  most  destructive  of  the  public  safety 
and  happiness  ;(tt)  and,  among  crimes  of  an  equal  malignity,  those  which  a  man 
has  the  most  frequent  and  easy  opportunities  of  committing,  which  cannot  be 
so  easily  guarded  against  as  others,  and  which  therefore  the  offender  has  the 
strongest  inducement  to  commit;  according  to  what  Cicero  observes,(r)  "«l 
sunt  animadvertenda  pecrata  niaxime,  quce  dfjficUlime  prcecaventur."  Hence  it  is, 
that  for  a  servant  to  rob  his  master  is  in  more  cases  capital  than  for  a  stranger; 
if  a  servant  kills  his  master,  it  is  a  species  of  treason  ;•  in  another  it  is  only 
murder ;  to  steal  a  handkerchief,  or  other  trifle  of  above  the  value  of  twelve 
pence,  privately  from  one's  person,  is  made  capital;*®  but  to  carry  off  a  load  of 

O  Tha^  Deroosthenofl  (in   hU  orntion  against  Midla«)  publicly.  l)efore  itmngere  aa  well  •■  dtisens;  and  that  fai 

fin-ly  Wv»rk8  np  the  Hgeravatiuns  of  thu  insultn  he  had  the  teiiiple,  whither  the  duty  of  my  office  called  me.** 

r»K»ivwl: — •'  1  waa  abused,"  atyi*  lie,  '•  by  my  euemy,  in  cold  (•)  Beccar.  c.  «•. 

Mood,  out  of  malice,  not  by  heat  of  wine,  in  the  morning,  (•)  Pro  Stxto  Ro$cin^  40. 

•This  i.s  no  longer  law.  By  9  Geo.  IV.  c.  31,  s.  2,  repealing  25  Edw.  III.  st.  5,  c.  2, 
res{>eotiiig  petit  treason,  it  is  enacted  "that  every  offence  wliich  before  the  commenoe- 
inont  of  that  act  would  have  amounted  to  i)etit  treason  shall  be  deemed  to  be  murder 
only,  and  no  greater  offence;  and  that  all  persons  guilty  in  respect  thereof,  whether  a« 
principjds  or  accessaries,  shall  be  dealt  with,  indicted,  tried,  and  punished  as  principals 
and  accessaries  in  murder."    See  1  Hawk.  P.  C.  6th  e<l.  105.    5  Burn's  J.  last  ed.  551. — 

CuiTTY. 

"This  is  altered  by  7  &  8  Geo.  IV.  c.  29,  s.  C,  which  enacts  **that  if  any  person  shall 
steal  any  chattel,  money,  or  valuable  security  from  the  person  of  another,  or  shall  assault 
any  other  person  with  intent  to  rob  him,  or  shall  with  menaces  or  V>y  force  demand  any 
Buch  property  of  any  other  person  with  intent  to  steal  the  same,  he  shall  be  guilty  of 
felony,  and  liable  to  be  transported  for  life,  or  for  not  less  than  seven  years,  or  to  be 
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t'i»rii    (Vi»ni    :iii  I'i'iii    !':•  !l.  tii'Hi^li  •»!    tit)\    liiin-«i   i;r.  :i!i  r  \;ili|f.  i*   |i>ii  .-L*-!   »    'i 
triili"'l'"t't<«t  >"(•  ••■■•\        Aii'l   lit  ll.«'  i*i.itfl  ■•!    M.iii  Km*    riiii-  \%a«   t":iitir!^   •  .ir*       I 
Ml  till    1 1 1. 1 1    !••    t.iki     :i\\  .i\    .1  i.'^rxi-  ••!'  :iii  <i\   %%  ii«    t  li>-ri    ii*i  h  l'*ii\  .  t*i;t  u  Ir^  - :  ..•* 

Ihh  aii-i*  tit   ilii'  •!  th«itl(\    III    iii:it    iittli'    l«i*riti>r\   t ii<  •  :ii    tin  in  'ir  •  :irr  •    ::.•     i 

«i|1  ;    I'll!    !••    hIi'.iI    a    jiij    iif   a   fnwl.  w  )iii  li    i*    i'.i»:i\    >l*>iir,   \i  a«    :i    rapiSal    !*..«-. 
Ili«-litiiiiit'.  ;ili<l  llii-  •il)i-i>'li  I    ^\;i«  |iiiiii»Im  ■!  with  •••  .ilii     " 

I«li*tl\  :    :i<«  a  I  xiii  i«i«'--ii    !••   tin-  ui.«i!i',  Uf    iii:i\   ••)-«fr\i-    ()::it    iiiiTii»lifiit  ii*»     ' 
illiri'a«"ii:iMi'  •••'\  •  1 1'  \  .  •  «i>t-t  -.:iL\  w  ln-n  ihili*i  r.iiiiii.iti-l\  iiif1:<'!t  •!,  Iia\  i*  i*  ««»  t  ?!•  *  f 
ill  iin-\  •■iitiii:;  I  nim  «  uh  i  aiii*-if|iii:^   tlti*  iikiiiIm  r«  ••!   :i  |Mi.|i|i<   tfi;iii    •ii<  li  a*    .•* 
,|.  ,     iiHtri-  Hull  itiii  111  ::•  III  I'Ai.  \  •  !  |.r»ijMTl_\    m!*  riiuxi  •!  w  ilK  ilu*-  'lii^iiri*  t        • 

*  ■•      III   -i\«-nl\.      Jl    :■•    flu-   -•  lit  fiii'iit  III   all    iii^fiihui*  wi-!i-r.  wKn  *i«-ii.-   !  • 
linvf  ui  li  -iiflx'l  till-  '^pr-iiu'*' "I   )i<ini;iii  :iiti>«ii.   i  •   that   •r!iiii-«  ar<-   rii"ri-  i  ^*  • 
tiiallv  |irr\  iiitftl   l<\   tKi*'    '/•/•'■/  liiaii    \*\   lli*-  ««r'/ifi/((i   |iiiiii«)tiiii  tit       K"r   v> 
ox«"i'!»'«i\  •■  *•  \  •  rit\  ••!   l.tu  .  *.i\  •  M'MiiiotiiiitMi     1/ •  )iiii>ii'r«  till  :r  i*\i'«  lilciii     «••.. 
tilt*  |iuiit-liiiii-ii!  •»iir|i:i»^i-'*  all  iiii-.i*iirt  tin*  |iuMii- w  ill  tri-t|iii  iiti\  .  iiiit  ••!' Iiuffikai.  **• 
|»n*tiT  iiii|iiihi!y  III  II       'I'iitit  aU'i  tin'  oTaliid*  1   Mar   «!    !.•-    1    nt'itm  in  iUi  |  r* 
•liililr  **  tiial  till*  *lali*  (il   rvt-r\   Uiii:;  iiiii«i<«(i»  iiinri*  ii-**>iiri-*ll\   in   the  low  €f  tk# 
itu(»li'«'l^  ti*Mai*N  tlti-ir  |iriiii  *'  l  Kaii  m  ilu*  ilri-ail  **\  law  ■•  iiia<l<-  m  itli  r 
■ffiif  tlial    laM«   iiiaili*  l«'r  tin*  ]iri— <  r\  ati*in  nt   iIm*  rtiriiiii>>fiHi  .i!;ii  « 
|n*iiBltir*t  aif  iiiiiii-  iitli  li  ithi  \iil  atpl  ki*|il  than  lau<»  mail**  u^rii  •  \ 
liU'iitA."      llapjiy  had    il    liftti  l^ir   ihf  iiali>>h  il'  tin*  oiili^i  i|'iti.t    |>r 
«lc*liiili'il  |iriiM  t-«t.  ill  Miani  r«  III   ri-lii;iiiii.  had   U*«'ii  i-urn  «|x<Ti'tt  fit 
tiliivlil**  ••!   hi-nii'll  and   parliaiii*  nt    in   iiia(t«-r»*  nt   •>lal«'   and    j"\i-: 
liiav  liirthi-r  Mh«iT\f  ihai  -aii^'ii;ii:ir\    la\\«  an-  a  hatl  <*\  iiii<i'-;..  "t 
of*  ail  V   vilali*.   Ill'   at    h  .1-1    III    11-    u«ak   •  ■•ii*>:  itii(i'>ii       Thi-    l.k^«'*i> 
killp>.  and    till*    tuti\i     lahlto  lit    tin-  '/f  •  • 'i.  r  •;  •.  \%i-rf    lull  "l   •  ri|i  I 
llir    I'lit'i  .all    lau ,  w  liK  II  «  \i  iii|i|«-d   all  i  iti/*-ti«   tn*in   <H|it«  iii  •    •{   i. 
■Iinik^aird  ihi-iii  all       In  thi**  |H'niid  tht-  n  j  -li'in   fhiiiri**hi'd  .   ';;.  !•  r 
iK*v«Ti*  tiiiiiioliiui-iil**  MiTt'  ri\i\i*d;  and  ihi  m  tin- «-ii!|iiri>  It-li 

It  I-  till irt'i i\ i-r  all-* tin  1  and  iiu|Militif  in  .t:<|>i\  the  '*aiiir  I'-n.  ^  iriu 
(ifditli  fi  III  iii.k!i;^tiit\  A  iiiiiltit>tdf  111  «.!'  ...i:(.:ir\  law^  I"  «><  :•  ^  t^ 
iiia\  I'l  I  hd  riaii.i  d  « ••III  I  riiMij  iIm*  ri^^dii  •  :  :ii.tUiiii:  t^'*  t>>  :  '  !  ki 
iiiatiili  ■•I  dill  1 1  I'lthi  r  III  iht'  \\i**iliiiii  id'  i!m>  li-;:i-!a(!\i*  or  *.}.•  «(i 
«*Xi*i  ii'.:\i  |«  Mir  1?  •<-  a  kiii<l  nt  i|nai  ki-r\  in  j<i\ «  riiiiii'iit.  .if.  1  a 
«i|*  iMilfl  "ikiil.  til  a|>)il\  fl.i'  Kiiiir  iiiii\i'n*ai  n  iih  d y.  flu'  itff  .:  t-t 
tf\«'rv  ia**i'  III    dilli'  iliU         It   l«.  ll  Mill**!    Ih-  ••wind,  iiiinh  n/-  ^r  *•■  «• 

•    4  Irtaf     .*«  •     |k^i«f  *  •     "1     I      '     ■'.  ' 

il!ll«rj«-«f««  d    f'T   11  '!    fXi-.d  fi«'    !"iir   \«-;ir^;   uipI,   if  Ji  ni4U\  !••   *■••  •  f     ..    ! 
|i|J>'.:-  .V      -r    |.ri*  i*»l*    «l..||-d     ■       •'lllTTl 

"  III*  II.  ••!  .idii.ir.il  !••  .iiid  •  \<  I'llffil  <tatiili*  «*M'r  |i*ft«»«i|  )>\  ih^*  (r  .■!:• 
thi*  1  Idrt  \'I  I  I'J  In  *.),'  |T>  .Hill  l<-  :t  «fal>-<.  in  .i  )••  aiilifiil  .iiid  -  -:.i  I 
t)t|«'n<  •     'Il  ll  "  N'tl.:l:/  !•   ;:•    ••    ^*  •«ll\  .  fin  T'-  ■'if  «■.   ni"r»'  l«i  U«  «•  .*h«  •!    ili-l  • 

•  I*?'.  Il*  T^<-«<i|>r<!ii<  l.'ii  iTidiiili-r.  .iTidtlii  •ii'mi|«m  Iii»««i  i:ii^  •  :'  r  a 
tliiiii  "I-  I'l'  t  ■:i--  •  *  I  irr  .■-  .'  ■  !•  im  n.  \  .u,  1  .n  i-ii»*^-ii>  )  itti'l  r.it:.>  -  *  -» 
ii<*«*  .*!•  i  7<  :ii.*-.  II  •  !  h  -  ;-  N  •!  I  •  Ml  I  .Iiid  ,,u-*  I  iiii.<).nii'iit.  Id  «r.  >  \»t 
jil.li.  •    ;■>  I  ••  •h    i^i-.l     .11.  i    ■•.!..■    -i*  ;. .  ♦•    I  •1.  i.l.  tK.iI  :l,t  \  -I.,  -ll  I        -x. 

mid  ii-r  t!i«    h .'\    .T    1  '  .1  K:i  J  .tful  I  r.i  •  •     ili.iii  |..f  •.  .r  ■  '  ..  •  •• 

i«w  •        I'.*    .i"    .Il    :■    ..  j  ■  ■•      :   VI    f .'.  1  .  •  •    1  .  T  ••      III    j.iriiit  Ml    .•   ■     !  ■  ■  •■  •■ 

wariii  w.  .it!i>  r    i  :i.    ••    !  •  •  ;   I  .-lii-  r  i;.ir::.«  :  f  l-.rii  iii.i\  .ni  1     ■  ..M 

mi* I  ii-i-l.  »•>  w  >    ll  i\  •    ••  •  •    ■  I  -.  •  T  -    >f  r  t:t  .Hid  "•  Ff  1 1<« «  III  iiii    .11  ■  !,••  I  !•'   ^n 
»i»  r»'|'rr-.  Tij      I.  .1  !,.    '  1 1    I    ,  I  •  t  •■  .  .."fi  •■!    ••     'h*  r  I  '.ll-  1    *  \  ir..    ^.  k«' 

iMirli.iMi*  1  '     -.11..  ll     i>«  •  ^  l!    M.t  ••  *  •It-  f  {  •   I  •  '  «■  r\    Kf-i'ii-i    w  .    h. 

If»"ii-"ii   •  t    '■   1 1  •    ■-' '   I    i  ■  . •     ',    ,     •/       I'    :•  {  .  •!•      .ill   .ll.  I   •  ^  ■  •      .    : 

«Miii«  1  • !.  I./   .j .-  ••   II-     .  ■    ■     .•■-•■      •    r.  !         fi  It    r.  ]  .  il>    •  %  .-r^    •■  "    •       i-i 

l«*|ri"!.i!   i'»     'I'lr    1   .*    !  rii      :  ■    i   •   «■     1-  Ii,."    .»l.d    ■  T'l-  I    Ti  !,:!»  ••(    Ih  f  r-i    \   .  '.  I 

•  t.ilu'i       ;     II.  I.    N  !  I  I  •  .'    :  ■  ■  .  .*      •  -  M.  4  !•    •  \    r*..    k.Tij  •   !    J*  r  .-••. 

•  •f   li:-    !     •      .'  t*  I-    I  ■  M  -•     'i    I    ♦  «■    T     .■!■      il.  i    K.  I  I     ••    f :     ii,di    ?    .  1   % 
aiirfi-  T  M      •   t   I- 1    I'i.i  *.'           ! '    ■•  I  •  •!  ■    il-'-  •!.•    ixi'  I    ■  I  f.  »■  \   *!.i?ii!f  '. 
I    •!         .             «  i.  ■  *i  •  t    I-  ••  i    * !..»!   .*    .H  \    :i.  Ill  v.  »rr  ;•  d    I  w  .'i    -1    .  r  n.  •••if«| 
•ft!  r  tl.i   -I'lihi'lth*    fir«?  I.*   "K' lil'i  ll- ih-)  r  .\<  •!  ■•}  ;].f  l.«'ii>  lit  of  I  iiT^ 
%i<  till  iif  iiii\  I  li>r|^«hl«*  l«di«n%  wbalrTiT. — i'iiaii>TiA». 
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to  amend  mankind;  yet  *that  magistrate  must  be  esteemed  both  a  weak  r^-io 
and  a  cruel  wurgeon  who  cuts  off  every  limb  which,  through  ignorance  or  ^ 
indolence,  he  will  not  attempt  to  cure.  It  has  been  therelbre  ingeniously  pro- 
posed,(-?)  that  in  every  state  a  scale  of  crimes  should  bo  formed,  with  a  corre- 
sponding scale  of  puuishmeuts,  descending  from  the  greatest  to  the  least;  but, 
if  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator  will  mark  the 
principal  divisions  and  not  assign  penalties  of  the  first  degree  to  offences  of  an 
inlerior  rank.  Where  men  see  no  distinction  made  in  the  nature  and  gradations 
of  punishment,  the  generality  will  be  led  to  conclude  there  is  no  distinction  in 
the  guilt.  Thus  in  France  the  punishment  of  robbery,  either  with  or  without 
murder,  is  the  same  ;(a)  hence  it  is  that  though  perhaps  they  are  therefore  sub- 
ject to  fejver  robberies,  yet  they  never  rob  but  they  also  murder."  In  China 
murderers  are  cut  to  pieces,  and  robbers  not;  hence  in  that  country  they  never 
murder  on  the  highway,  though  they  often  rob.  And  in  England,  besides  the 
additional  terrors  of  a  speedy  execution  and  a  subsequent  exposure  or  dissection, 
robbers  have  a  hope  of  transportation,  which  seldom  is  extended  to  murderers. 
This  has  the  same  efTbct  here  as  in  China;  in  preventing  frequent  assassination 
and  slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom  of  the  English  law, 
we  shall  find  it  more  difficult  to  justify  the  frequency  of  capital  punishment  to 
be  found  therein,  inflicted  (perhaps  inattentively)  by  a  multitude  of  successive 
independent  statutes  upon  crimes  very  different  in  their  natures.  It  is  a  melan- 
chol}'  truth,  that  among  the  variety  of  actions  which  men  are  daily  liable  to 
commit,  no  less  than  a  hundred  and  sixty  have  been  declared  by  act  of  parlia- 
ment(6)  to  be  felonies  without  benefit  of  clergy;  or,  in  other  words,  to  be  worthy 
of  instant  death.  So  dreadful  a  list,  instead  of  diminishing,  increases  the  num- 
ber of  offenders.  *The  injured,  through  compassion,  will  often  forbear  rin-in 
t.)  j)rosecute ;  juries,  through  compassion,  will  sometimes  forget  their  ^ 
('Utlis,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the  offence;  and 
judges,  through  compassion,  will  respite  one-half  of  the  convicts,  and  recom- 
mend them  to  the  royal  mercy.  Among  so  many  chances  of  escaping,  the 
needy  and  hardened  oifender  overlooks  the  multitude  that  suffer:  he  boldly  en- 
gages in  some  desperate  attempt  to  relieve  his  wants  or  supply  his  vices,  and 
if,  unexpectedly,  the  hand  of  justice  overtakes  him,  he  deems  himself  peculiarly 
unfortunate  in  falling  at  last  a  sacrifice  to  those  laws  which  long  impunity  has 
taught  him  to  contemn. 


CHAPTER  II. 

OF  THE  PERSONS  CAPABLE  OF  CX)MMITTING  CRIMES. 

Having  in  the  preceding  chapter  considered  in  general  the  nature  of  crimes 
and  punishments,  we  are  led  next,  in  the  order  of  our  distribution,  to  inquire 
what  persons  are  or  are  not  capable  of  committing  crimes;  or,  which  is  all  one, 
who  are  exempted  from  the  censures  of  the  law  upon  the  commission  of  those 
acts  which,  in  other  persons,  would  be  severely  punished.  In  the  process  of 
which  inquiry,  we  must  have  recoui'se  to  particular  and  special  exceptions;  for 
the  general  rule  is,  that  no  person  shall  be  excused  from  punishment  for  disobe- 
dience to  the  laws  of  his  country,  excepting  such  as  are  expressly  defined  and 
exempted  by  the  laws  themselves. 

(«)  Boccur.  c.  6.  (*)  See  Pnfrhcr\d'«  Index  to  the  statutes  (tit.  Felony)  and 

(•)  t?p.  L.  b.  ti,  c.  16.  the  acts  which  have  sinre  Uen  made. 


'^  This  is  not  now  the  law  of  France.  By  the  present  Criminal  Ckxle,  founded  on  the 
Code  Napoleon,  robbory  without  murder  has  ceased  to  be  a  capital  otfence.  And  the 
result  mentioned  by  the  learned  judge  has  ceased  also:  nothing  is  more  common  now 
than  instances  of  robberies  witliout  murder  in  France. — Cuitty. 
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law  requires.     But  where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at  least  as     r^og 
liable  as  others  to  commit,)  for  these   an   iniant,  above  *the   age  of     *■ 
fourteen,  is  equally  liable  to  suffer  as  a  person  of  the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  circumspect; 
di8tingui8hing  with  greater  nicety  the  several  degrees  of  age  and  discretion. 
By  the  antient  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age 
of  possible  discretion,  when  tirst  the  understanding  might  open  ;(e)  and  from 
thence  till  the  offender  was  fourteen  it  was  oitas  pubertati  proxima,  in  which  he 
might  or  might  not  be  guilty  of  a  crime,  according  to  his  natural  capacity  or 
incapacity.  This  was  the  dubious  stage  of  discretion:  but  under  twelve  it  was 
held  that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could  he  be  sujv 
posed  innocent,  of  any  capital  crime  which  he  in  fact  committed.  But  by  the 
law,  as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of  Edward  the 
Third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured 
by  years  and  days  as  by  the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunning  as 
another  of  fourteen;  and  in  these  cases  our  maxim  is,  that  "malitia  supplet  aUU' 
tern,*'  Under  seven  years  of  age,  indeed,  an  infant  cannot  be  guilty  of  felony ,(/) 
for  then  a  felonious  discretion  is  almost  an  impossibility  in  nature;  but  at  eight 
years  old  he  may  be  guilty  of  felony. (^)  Also,  under  fourteen,  though  an  in- 
fant shall  be  prima  facie  adjudged  to  be  doli  incapax,  yet  if  it  appear  to  the  court 
and  jury  that  he  was  doli  capaX,  and  could  discern  between  good  and  evil,  he 
may  bo  convicted  and  suffer  death.  Thus  a  girl  of  thirteen  has  been  burned  for 
killing  her  mistress:  and  one  boy  often,  and  another  of  nine  years  old,  who  had 
killed  their  companions,  have  been  sentenced  to  death,  and  he  of  ten  years  actu- 
ally hanged ;  because  it  appeared,  upon  their  trials,  that  the  one  hid  himself, 
and  the  other  hid  the  body  he  had  killed,  which  hiding  manifested  a  conscious- 
ness of  guilt,  and  a  discretion  *to  discern  between  good  and  evil.(A)  And  r»oj 
there  was  an  instance  in  the  last  century  where  a  boy  of  eight  years  old  ^ 
was  tried  at  Abingdon  for  firing  two  barns;  and,  it  appeanng  that  he  had  ma- 
lice, revenge,  and  cunning,  he  was  found  guilty,  condemned,  and  hanged  acc»>rd- 
ingly.(0  Thus,  also,  in  very  modern  times,  a  boy  of  ten  years  old  was  con- 
victed on  his  own  confession  of  murdering  his  bedfellow,  there  appearing  in  his 
whole  behaviour  plain  tokens  of  a  mischievous  discretion ;  and,  as  the  sparing 
this  boy  merely  on  account  of  his  tender  years  might  be  of  dangerous  conse- 
quence to  the  public  by  propagating  a  notion  that  children  might  commit  such 
atrocious  crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges 
that  he  was  a  proper  subject  of  capital  punishment.(^*)  But,  in  all  such  cases, 
the  evidence  of  that  malice  which  is  to  supply  age  ought  to  be  strong  and  clear 
beyond  all  doubt  and  contradiction.* 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  from  the  guilt  of 
crimes,  arises  also  from  a  defective  or  vitiated  understanding,  viz.,  in  an  idiot 
or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may  easily  be  adapted 
also  to  the  former,  is,  that  ^^furiosus  furore  solum  punitur,*'     In  criminal  cases^ 

(•)  LL.  AU.elHun.  Wllk.  66.  (*)  1  Hal.  P.  C.  2«,  27. 

(/)  Mirr.  c.  4,  g  U.    1  Hid.  P.  C.  27.  («;  Kmlyn  cm  1  U»L  P.  C.  25. 

(f)  Dalt.  Just.  c.  147.  (>)  Vuctor,  72. 


*  Where  an  act  is  made  felony  or  treason,  it  extends  as  well  to  infants,  if  above  the  ago 
of  fourteen,  as  to  others,  (see  Co.  Litt.  247.  Hal.  Hist.  P.  C.  21,  22;)  and  this  a})pears  by 
several  acts  of  parliament,  as  by  1  Jac.  1.  eh.  11,  of  felony  for  marrying  two  wives,  where 
there  is  a  special  exception  of  marriages  below  the  age  of  consent, — wliicli  in  females  is 
twelve  and  males  fourteen  ;  so  that  if  the  marriage  were  above  the  age  of  consent,  though 
within  the  age  of  twenty-one  years,  it  is  not  exempted  from  the  penalty.  See  Bing.  on 
Inf.  U*J,  lUO.  So,  by  the  21  Hen.  VIII.  c.  7,  concerning  felony,  by  servants  that  embezsle 
their  masters'  goods  delivered  to  them,  there  is  a  special  proviso  that  it  shall  not  extenc^ 
to  servants  under  the  age  of  eighteen,  who  certainly  would  have  been  within  the  penalty 
if  above  the  age  of  fourteen,  though  under  eighteen  years,  unless  thus  excluded  by  a 
special  proviso.  Hale,  Hist.  P.  C.  22.  So  the  12  Anne,  c.  7,  for  punishing  robberies  in 
dwelling-houses,  excepts  apprentices  under  the  age  of  fifteen  who  shall  rob  their  matiters 
from  the  act. — Cuitty. 
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idiocy,  or  absolute  insanity,  excuses  from  the  guilt,  and  of  course  from  the  punish- 
ment, of  any  criminal  action  committed  under  such  deprivation  of  the  senses: 
but,  if  a  lunatic  hath  lucid  intervals  of  understanding,  he  shall  answer  for  what 
he  does  in  those  intervals,  as  if  he  had  no  deficiency. (o)*  Yet,  in  the  case  of  ab- 
sohite  madmen,  as  they  are  not  answerable  for  their  actions,  they  should  not  be 
j>ermittcd  the  liberty  of  acting,  unless  under  proper  control ;  and,  in  particular, 
they  ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects. 
It  was  the  doctrine  of  our  antient  law,  that  persons  deprived  of  their  reason 
might  be  confined  till  they  recovered  their  senses,(p)  without  waiting  for  the 
forms  of  a  commission  or  other  special  authority  from  the  crown  :  and  now,  by 
the  vagrant  acts,(^)  a  method  is  chalked  out  for  imprisoning,  chaining^  and  send- 
ing them  to  their  proper  homes. 

III.  Thirdly:  as  to  artificial,  voluntarily  contracted  madness,  hy drunkenness 
or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a  temporary 
frenzy:  our  law  looks  upon  this  as  an  aggi*avation  of  the  offence,  rather  r^ofi 
♦than  as  an  excuse  for  any  criminal  misbehaviour.  A  drunkard,  says  Sir  ^ 
Edward  Coke,(r)  who  is  voluntarius  dceman,  hath  no  privilege  thereby;  but  what 
hurt  or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it:  nam  omne  crimen 
ebrietas,  et  incendit^  et  detegit.  It  hath  been  observed  that  the  real  use  of  strong 
liquors,  and  the  abuse  of  them  by  drinking  to  excess,  depend  much  upon  the 
temperature  of  the  climate  in  which  we  live.  The  same  indulgence  which  may 
be  necessary  to  make  the  blood  move  in  Norway  would  make  an  Italian  mad. 
A  German,  therefore,  says  the  president  Montesquieu,f5)  drinks  through  custom, 
founded  upon  constitutional  necessity;  a  Spaniard  drinks  through  choice,  or  out 
01  the  mere  wantonness  of  luxury :  and  drunkenness,  he  adds,  ought  to  be  more 
severely  punished  where  it  makes  men  mischievous  and  mad,  as  in  Spain  and 
Italy,  than  where  it  only  renders  them  stupid  and  heavy,  as  in  Germany  and 
more  northern  countries.  And,  accordingly,  in  the  warm  climate  of  Greece,  a 
law  of  Pittacus  enacted  "that  he  who  committed  a  crime  when  drunk  should 
receive  a  double  punishment ;"  one  for  the  crime  itself,  and  the  other  for  the 

(•)  1  Hal.  p.  C.  31.  (r)  1  Iiwt.  247. 

(P)  Bro.  Abr.  tit.  Chroruf,  101.  (•)  Sp.  L.  b.  14,  c  10. 

(rj  17  Geo.  II.  c.  5. 

keeper  or  other  superintendent  of  any  licensed  house  concealing  any  insane  person  from 
the  inspection  of  the  commissioners  or  visitors. 

An  idiot,  or  person  born  deaf  and  dumb,  or  any  one  who  is  non  compos  at  the  time, 
cannot  be  an  approver,  (H.  P.  C.  282,  §  5,  vol.  2 ;)  but  if  he  who  wants  discretion  comniit 
a  trespass  against  the  person  or  possession  of  another,  he  shall  be  coni]x41ed  in  a  civil 
action  to  give  satisfaction  for  the  damage.  Id.  vols.  1  and  3,  s.  5.  .">  Bac.  Abr.  131.  So 
he  who  invites  a  madman  to  commit  murder  or  other  crime  is  a  principal  ofiender,  and 
as  much  punishable  as  if  he  had  done  it  himself.    Id.  4,  s.  7.    I  Hale,  647. 

See  also  10  Geo.  IV.  c.  18. — Coittf. 

*  And  if  to  a  charge  of  treason  (or,  it  is  presumed,  any  other  crime)  the  defence  set  up 
be  insanity,  the  question  for  the  jury  will  be,  Whether  the  prisoner  was  labouring  under 
that  species  of  insanity  which  satisfies  them  that  he  was  quite  unaware  of  the  nature, 
character,  and  consequences  of  the  act  he  was  committing,  or,  in  other  words,  whether 
he  was  under  the  influence  of  a  diseased  mind,  and  was  really  unconscious,  at  the  time 
he  was  committing  the  act,  that  it  was  a  crime.  Reg.  vs.  Oxford,  9  C.  &  P.  525 ;  and  see 
the  case  of  Yie^.  vs.  MoNaugliton,  tried  at  the  Central  Criminal  Court,  in  March,  1843, 
and  the  opinions  of  the  judges  arising  out  of  that  case,  delivered  in  the  house  of  lords 
on  the  I9th  of  June,  1843. — Stewart. 

See  the  opinions  of  the  judges  referred  to  in  the  above  note  given  at  large  in  Wharton's 
American  Criminal  Law,  80.  In  Com.  vs.  Rogers,  7  Metcalf,  500.  it  was  held  that  a  person  is 
not  responsible  for  any  criminal  act  he  may  commit,  if  by  reason  of  mental  infirmity  he  is 
incapable  of  distinguishing  between  right  and  wrong  in  regard  to  the  particular  act  and 
of  knowing  the  act  itself  will  subject  him  to  punishment;  or  has  no  will,  no  conscience, 
or  controlling  mental  power;  or  has  not  sufficient  power  of  memory  to  recollect  the 
relations  in  wliicli  he  stands  to  oth(»rs  and  in  which  they  stand  to  him  ;  or  has  his  reason, 
conscience,  and  judgment  so  overwhelmed  by  the  violence  of  his  disease  as  to  act  from 
an  irresistible  and  uncontrollable  impulse.  See  Freeman  vs.  People,  4  Denio,  10.  State 
r».  Spencer,  1  Zabriskie,  190.  Com.  vs.  Masters,  4  Barr.  207.  State  vs,  Gardiner,  Wright's 
Ohio  Rep.—^HARSwooD. 
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Chap.  2.]  PUBLIC  WRONGS.  27 

for  tho  abuse  of  that  free  will  which  God  has  given  to  man,  it  is  highly  just  and 
equitable  that  a  man  should  be  excused  for  those  acts  which  are  done  through 
unavoidable  force  and  compulsion. 

*1.  Of  this  nature,  in  the  tirat  place,  is  the  obligation  of  civil  subjection^  r»9Q 
whereby  the  inferior  is  constrained  by  tho  superior  to  act  contrary  to  *-  "  , 
what  his  own  reason  and  inclination  would  suggest;  as  when  a  legislator  esta- 
blishes iniquity  by  a  law  and  commands  the  subject  to  do  an  act  contraiy  to 
religion  or  sound  morality.  How  far  this  excuse  will  be  admitted  in  foro  con- 
scienticHy  or  whether  the  inferior  in  this  case  is  not  bound  to  qbey  the  divine 
rather  than  the  human  law,  it  is  not  my  business  to  decide;  though  the  ques- 
tion, I  believe,  among  the  casjiists,  will  hardly  bear  a  doubt.  But,  however  that 
may  be,  obedience  to  the  laws  in  being  is  undoubtedly  a  sufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  sheriff  who  burned  Latimer  and 
Ridley,  m  the  bigoted  days  of  queen  Mary,  was  not  liable  to  punishment  from 
Elizabeth  for  executing  so  horrid  an  office;  being  justified  by  the  commands  of 
that  magistracy,  which  endeavoured  to  restore  superstition  under  the  holy 
auspices  of  its  merciless  sister,  persecution. 

As  to  persons  in  private  relations  :  the  principal  case,  where  constraint  of  a 
superior  is  allowed  as  an  excuse  for  criminal  miscQnduct,  is  with  regard  to  the 
matrimonial  subjection  of  the  wife  to  her  husband ;  for  neither  a  son  nor  a  ser- 
vant are  excused  for  the  commission  of  any  crime,  whether  capital  or  other- 
wise, by  tho  command  or  coercion  of  the  parent  or  master  ;(6)  though  in  some 
cases  the  command  or  authority  of  the  husband,  either  expressed  or  implied, 
will  privilege  the  wife  from  punishjnent  even  for  capital  offences.  And  tnere- 
fore  if  a  woman  commit  theft,  burglary,  or  other  civil  offences  against  the  laws 
of  society  by  the  coercion  of  her  husband ;  or  even  in  his  company,  which  the 
law  construes  a  coercion;  she  is  not  guilty  of  any  crime;  being  considered  as 
acting  by  compulsion  and  not  of  her  own  will.(<?/  Which  doctrine  is  at  least  a 
thousand  years  old  in  this  kingdom,  being  to  be  found  among  the  laws  of  king 
♦Ina,  the  West  Saxon. (^)  And  it  appears  that  among  the  northern  na-  p  ^^q 
tions  on  the  continent  this  privilege  extended  to  any  woman  transgressing  *- 
in  concert  with  a  man,  and  to  any  servant  that  committed  a  joint  offence  with 
a  freeman;  the  male  or  freeman  only  was  punished,  the  female  or  slave  dis- 
missed :  ^^procul  dubio  quod  alterum  libertaSy  alterum  necessitas  impelleret.*\e)  But 
(besides  that  in  our  law,  which  is  a  stranger  to  slavery,  no  impunity  is  given  to 
servants,  who  are  as  much  free  agents  as  their  masters)  even  with  regaitl  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala  in  .?e,  and  pro- 
hibited by  tho  law  of  nature,  as  murder  and  the  like:*  not  only  because  these 
are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is  in  subjection 

(»)  1  Hinvk.  p.  C.  3.  (*)  C«p.  67. 

(«)  1  Hal.  i*.  C.  45.  (•)  Stfern.  de  Jure  Sueon.  7. 2,  c.  4. 

ju3  ignorare  permissum  est :  qxtod  et  infosminis  in  quibusdam  causis  propter  sexus  infirmitatem  dicitur; 
et  idcOy  sicubi  non  est  delictum,  sed  juris  iffnoraniia,  rum  laduntur.**  D.  22,  6,  9.  And  see  Pothier, 
IVaiiS  de  r Action,  Condictio  indebiti,  part  2,  sect.  2,  art.  3.  In  Vernon's  case  (Mich.  *J0  Hen. 
VII.  fol.  2,  pi.  4)  the  defendants  justified  taking  away  the  plaintiff's  wife,  on  the  ground 
that  they  were  accompanying  her  to  Westminster,  to  sue  for  a  divorce  in  ea.^e  of  her 
conscience.  It  was  objected  to  the  plea  that  the  defendants  ought  to  have  taken  her  to 
the  ordinary  or  the  metropolitan  :  but  the  plea  was  held  good,  *'for  perhaps  they  had  not 
hiowledge  of  the  law  as  to  where  the  divorce  should  be  sued.'*  And  see  Manser's  case,  2 
Co.  Rep.  4.    Doctor  and  Student,  book  2,  cap.  46,  47.    Eichhom  vs.  Le  Maitre,  2  Wils. 

308.— ClIITTT. 

*  'J'he  husband,  however,  must  be  prasent  when  the  offence  Ls  committed,  or  the  pre- 
sumption of  coercion  by  him  does  not  arise.  Rex  vs.  Morris,  R.  k  R.  C.  C.  270.  The  wife 
is  not  treated  as  an  accessory  to  a  felony  for  receiving  her  husband  who  has  been  guilty 
of  it,  though,  on  the  contrary,  it  appears  the  husband  would  be  for  receiving  his  wife. 
II.  P.  C.  vol.  1,  8.  10.  I  Hale,  44.  And  if  an  offence  be  committed  by  the  wife  alone, 
without  the  husband's  concurrence,  she  may  be  punished  by  way  of  indictment  without 
him.    Id. ;  and  see  Moor,  813. — Cuitty. 

•The  law  seems  to  protect  the  wife  in  all  felonies  committed  by  her  in  company  with 
her  husband,  except  murder  and  manslaughter.   Hal.  P.  C.  47. — Christian. 

849 


*/'■ 


29  Pt'ULir   WKo.ViS.  Book  IV. 

t«i  nnnflifr,  it  Winil'l  )•••  iinri:k*>«initMi>  Id  MTft-n  an  <»(Ti  imIit  fnirii  iIm*  |iiiiii«Kn-it'nl 
itur    |ii   ii.iiiir':il  <  I'liiii  •   l-\    till-   rrtiiii'iiM-iit**  iiTiJ    ••ii)-««ril  L.tti'iii*  ••!   ii\ii 


* 


* 

III  Iri'.i-'ii.  ;i.*«i,  till  I.  jn  — I  «i'!iiif  wlmli  tt  iiH-inl"*  r '•!  ••••iiTv  tali  a*  ••»•;.  t* 
;;uilt\  1*1.  III!  |il<-:k  ••!  •  •\<rtiiri'  •^h.ill  i-M  ii*m'  (I.i-  \«  lii*  ,  ii<t  |irrturii|»t:i>ii  •  :  t'« 
liii">|i.iii<l  »  I'M  n-:*tii  -li.iil  <  \1<  iKiJkti-  Iht  ijiiill  ..  '  ii-  W'il  h»-i  .i»i*«'  ••!  III!  i-l.-u*- 
iii*<t*»  uii*l  •laii^fi'n'ii'i  I  ••ii*<i-<|ii«-iM  !■•*  f it'  ()ii*  rriiiH'  i^^*  !l.  »■»  )>«-«:iii««'  ihi*  hii*i-.«i>-i. 
litk\  iiij  ttr^'ki-ii  tlir>>ii;jii  (ill*  iiiii<*t  »:i<  n*«l  lii*  ••!  ■•••i-i.tl  « ••fiiritiitiit\  l>\  r«  Im  ..*-t. 
tt^aiiitt  till-  -Lit*-.  Ii.i-  III  riiclit  ti>  that  iituMlifiirf  ir**ui  a  u:li-.  \«  Kh  li  he  |.i:i.««  .{ 
an  a  liul'ji-*  I  li;i»  I'lrj-'T  i«-ii  ii>  |i:i\  Iii  ihlfrior  iiii**'li'iiii  ;iii«>iir«  alw  m  t-  ii..i\  r«^ 
i::.irk  aii<>;  lii-r  i-xt  i-iiii  '1.  that  a  uifi*  may  t^*  iii<i. •(••!.  ainl  ««-t  in  ih^-  y  .  -ry 
trtfh  hi-r  hii'-h  IT.  1.  !••!'  )\>  •  |<.ii^  a  lirnthi-i  ;'*  tor  thi-  lo  an  MrT«ii4«*  l*»iii  h.r.j  !  *  r 
<|itiiir*>f  it-  <•  •t.>«[iiv  ••r  •_'■•%•  [iiini-tit  **t  tin-  h«iii'*f.  iii  \\hi«h  ti.i-  \\  iti*  h.i«  a  |r  i.- 
ri|tal  ohan  ;  aii't  i<*  ai  —  >  *>u<  h  an  ntli m  i*  a««  tiu*  law  jin iiiiiit  «  In  \m*  ^*  !••  r.%uy 
4-«iiiitii(*1<'«l  hy  lh«-  int ri.'Mi'**  ••!  t)t«>  tftiiali'  t^'X  •  •/  "  Ai.'i  iri  all  i-a««***  Hhtn  thr 
%i  ill*  t*|li  n*!**  .ili'iit*.  Miih«iiit  th«'  i-iini|i:iny  i»r  i-'N'mnn  n|  hi  r  hu«haiiit.  "hi  •«  nr- 
ii|Niiifiihh'  tiir  hrr  ofl'i  til  •'  a*>  mil   h  a<«  any  li'iiii*-iwih* 

'•'iiil  **     Aif'thiT  •'|Mi>i«.ii|   I  ••in|iiiUiiiii  or  ni<t««itv   i-  uhjlnur   Ia«i   •a1I« 

J  «/ur«/>.«  y"r  f/i«/i<7<.  /•  nr  thrraf**  ainl  tiii*iia«  it  uhn  h  iii<iii«  •■  a  tiart*!  'l".!!!! 
or  otliiT  Imm1i|\  harm,  ami  ^^\iU  li  takf  away  l«*r  that  ri-a"»'ii  thi*  ^mlt  ••!  n.AiiV 
rriiiu*««  aii't  tni«*<h'mraiMMir*» ;  at  h'a*>(.  U'tnn*  thr  hniiiati  trihiinal  lint  tht  n  li.at 
frar  wlii«  h  riim|Nii<  a  maii  !••  <1*>  an  nnwarrantjihii*  at  t:**n  mi^^ht  !••  U*  ju«t  aii<l 
%ii»II  ^niiinili-d,  »i|i-li  "'fit  .  f /i  r»  f...*.*tf  n%  nruiu  *  •■tt't.ih't  n*.  t,-tu  fiii*t/tnt.  rf  i**f»- 
CHltt.*uiii."  a«>  Hractoii  i  \|irt-*>*..'«i  it  i  in  ihf  w<ii-it«  ••!  ih«-  ii\il  law  k  I  ln-r*  l>ir%  . 
ill  tiiiit*  lit'  war  iir  n-h*  Lcn.  a  inan  tna\  U-  jii»titit>l  in  <i<Mn^  inan\  In  a»"t  Ak>r 
IM'tn  hv  rtiiiiiiiiUi"ii  <•!  titiin*ni\  *»r  r*'\»'\^  wlitrh  \«>Miiil  a-imil  *»l  im  •  \<  u**  ir. 
tillio  ill'  |i«'at  •■    /  '       Tills,  li«i»i*\i  r.  .^--it"-  '-^jy   '-r   \^i    li-A«.t  J^m«^^mf«^    !••    h<*i'i 


l^Csiliiffi  tii-f*  *Mi  ill  •  lan-^l   l>y  ihi*   Ia«  «•! 

^..-^.t  ^..-.^ .^.   ......  ^   .....  <>nl\   thr  rXi-4  uti'Mii  n*  nt    <li\iitf   |>un«*h 

liiriit        AimI  tht-n  ti>ri'.  thiiii;:h  a  inan    h«'  \ii»li-itll\   a*>«aiilt««l.  uiii|  hath  ii«i  •»llMr 
|Ni<t*iihli'   iMiMii-  fit'  !'*>(  apin.;  ih-atli   hut    l*\   kiiliiii;  an  inn*>«  i'lit    iN-r***!!.  lhi«   Irmr 
aihl  t'tin  •-   •»hall  x>  '^  ai 'iii.t  him  •*!   ihupIit;  l^ir  hi   "U;:!!?    niih<  r  t**  ilu-   h:n«*i  .t 
tliaii  «*-f  :ijn>    \,\   till'  mnri|i'^«*1.4U*-'-tfTTnri"iit    r/i        Ihi:.  tn  oiii  h  a  ra**-.  Im*  •«  |"*r 
inilt«'«l  l*t  kill   ihi-  a""*a:l.iii1  :   lor  thfi-i*    thr   law  ot'  naliiri'.  aii*l   iH'lt-i|i-l«-ni  •>.  it« 
|irtiiiar\  laintn.  h:i\  •'  ma-h*  hiin  iii^nwii  |iriiti*(-lMr 

•{.    Thi  !•   I-  a  tiiipl  •! -••  lit   iii't  f*>«»ity .  whii  h  may  hi-  ili«t:iii;ui«hi'*l  lr>*ni  thr 

■rtiial  I  ••iii)Mil-i<iii  ••!   «\;i  riial   litn  ••  **r  Irar ;  U  iiuf  vU^  r«-*>n|L.ul...Xl^*""  >'*'^  ''*' 
flri'liiiii  u).:>  h    ai  t    u|mi||   ai.<l   (-•tn«*traiii   n  iiian'*>  ^^ .!!.  aii<T  nhhtTf   KTtii  t«i  tl'*  ar. 
A('ti«*n  wl.i<  li.  uith-Mit  «iii  h  «'hliL;atiiin.  wmihl  hr  i  rimtnal       An>l  ttiul  i«.  w  h<  n  * 
hat  lit**  I  h<>.>  •   "t   t  \\ ••  I  \  til  ot  t  li-fitn*  him.  aii'l    U  iii^;  iinil«*r  a  ih«i  A«it\  *i 


liinii 


r  1  ii.«k   I   •    :  t  •    t  ti      f  I    ^1 


"•T)!!'  J  iiiu-lin.'-fjt  "f  till-  }■.!!  ■r\  m  .i«  .il->!i>ht*i|.  h\  .'•»"  !•..».  III.  v.   I.I.*. — Sti«  tSf- 

"  In   nil    »*.i»  ;'. '•  ..:■    ■  'I  .1  .k|  !•   ir-  t).:il   (I.I-  wifi-  |iia\   \m-    !i.iiti>|    ifuilly  iil!li  lh«>  lin*l«IHL 

II  i«  kahI  ill*   r*  .1*  iiwhi  ').•   M.i>  I  \iii*t'l  ill  hur,;l.ir\.  Iirt  i'm  ,  A**   ««•  Imh^u  •«••)»«>  i««^i 

tiol  tf*ll  wli.li  I'    priv  t!i.   )i:t>liii>(  m.,;}.t  i  Uim  in  iIm-  ^'---t*     !•*  M-«l   tU  m»*I  .Ll.*»      Bui 

till*  lH-tl«-r  ri  .!••  Ti   ••  •  *ii»  :■'  1 4-  'L.tt    l\  il.*-  .iiii  ii-iit   l.tw  llif   liii*lMri'l  hail  ih*  iM^tirSt  .^ 

tilt*  rlrr^')  ,  it    I i«i-l    !•  .I'i     >  I.'    :n    ii>i  •  .« iilii  wi'Ihi-Ii    hji«i*   tli.il   lirfi«*fit        ll  «■  4*ViJ 

tlit*r«*f<*r«*  h.k\<-  )«■•  ii  -III  >•  I  :-  t  '  >>«-<l.i.»<  It*  )i.iifi>\«-  iT.-l  lilt-  tvtft*  aiii|  l«>  bai'-  'la*- 
niiv'M^I  ill*'  hu>l-ii.  1  t«.ri.  .1  '.  .  ■.*  I  -11. .-r. II. •tit  '!••  j\i':<i  iJi.*.  ii  mm»  llit(ti|[bl  l^-tta-r  iK^i 
ill  »iirli  rA*«*«  •It*-  >liiiiil>l   I-     1. :■'.-«■* i.t-r  .!•  •|ii.tl««"l  .   hii(  [hi«  ri*a*«Mi  lUil  Dot  ^'|4>  to  a..* 

llfflli'^ll   'Ur*  <    IIK|*TIl% 

*' Thr  f«-;ir  ■•!  |i  n  :fi  j  li  •:!•.  -  *  tiff. ■■•I  i<r  (,*■«■!•  «|«>ilfi  t«  n«»  rli'il*^  in  lli#  f^^  r4  fh« 
law  fi>r  t'Miiii^  .iihI  iii.ir*  li-.n^*  m;(Ii  ri'i-*  !«  Ihi*  "11'%  fi-ri-«'  th  it  'hilli  rxi-taa^  i«  •  f  •f«i9 
Ulii'n  tl.i-  ;  -  •  •!  atfl  |>*fi  i.t  l«  jr  I't  •!■  j!)i .  anil  thi«  *<  r.  •■  arrl  f*-«r  tiiu*!  nifitiiiu^  a«l  t^ 
tiiiK*  tht'   )  irt\   T«  tik.i.i.-  H.th   i)i«-   r«-l  •  I"       ti    I*   iri<  iiriil- 111   npm   lB»-ii  «bo  makr  f. 

ihnr  ill  fi  ll-  •     to   •(!••»    41,    :|«  lll.ii     ti'r>  I*.   All'l     tll.kl    lll*'\    J-sllfl    ^^    U 
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choosinfjj  one,  he  chooses  tlie  *Iea8t  pernicious  of  the  two.  Here  the  will  p^j^- 
cannot  be  said  freely  to  exert  itself,  being  rather  passive  than  active;  or,  •• 
ifjU4Jve,  it  is  rather  ig  rejectinfir  the  gr^al^r  eviltlian  in  choosing  tlie  less.  Of 
tfiiH  soVt  is  that  necessity  where  a  man  by  the  commandment  of  the  law  is 
bound  to  aiTest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resist- 
ance is  made  to  his  authorit3':  it  is  here  justifiable,  and  even  necessary,  to  boat, 
t(»  wound,  or  pe^rhaps  to  kill  the  offenders,  rather  than  permit  the  murderer  to 
escape,  or  the  not  to  continue.  For  the  preservation  of  the  peace  of  the  king- 
dom, and  the  ap^)rehending  of  notorious  malefactors,  are  of  the  utmost  conse- 
(4uence  to  the  public ;  and  therefore  Q^'use  the  felony  which  the  killing  would 
otherwise  amount  to.(n) 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  specula- 
tion among  the  writers  upon  general  law;  viz.,  whether  a  man  m  exty^me  wftpt 
of  food  or  clothing  may  Justify  stealing  either,  to  relieve  his  present  necessities? 
And  this  both  (irotiULS(o)  and  Puffendorf,(/?)  together  with  many  other  of  the 
foreign  jurists,  hold  in  the  aflBrmative;  maintaining,  by  many  ingenious,  hu- 
mane, and  plausible  reasons,  that  in  such  cases  the  community  of  goods,  by  a 
kind  of  tacit  confession  of  society,  is  revived.  And  some  even  of  our  own 
Iaw3'ers  have  held  the  same,(^)  though  it  seems  to  be  an  unwarranted  doctrine, 
borrowed  from  the  notions  of  some  civilians;  at  least  it  is  now  antiquated,  the 
law  of  En^^and  admitting  no  such  excuse  at  prejjgnt.rr"^  And  this  its  doctrine 
is^aJ^'Ceablenot  only^to  the  sentiments  of  many  of  the  wisest  antients,  particu- 
larly Cicero,(5)  who  holds  that  "  suum  cuique  incommodum  ferendum  est,  potius 
(fuam  de  alterius  commodis  detrahendum,**  but  also  to  the  Jewish  law,  as  certi- 
fied by  king  Solomon  himself  :(f)  "If  a  thief  steal  to  satisfy  his  soul  when  he  is 
hungry,  he  shall  restore  ^sevenfold,  and  shall  give  all  the  substance  of  his  r*oo 
house  :"  which  was  the  ordinary  punishment  lor  thefl  in  that  kingdom.  *• 
And  this  is  founded  upon  the  highest  reason :  for  men's  properties  would  be  under 
a  strange  insecurity  if  liable  to  be  invaded  according  ITTTtre  Wlihts  ot  othSs, 
of  which  wants  no-"^**"  u\^  possibly  h^  nn  adequate ^jtntgelSut  the  party  hiin. 
self  who  ])leads  them.  In  this  country  especially  thtiru  WOUld  be  a  peculiar 
impropriety  in  admitting  so  dubious  an  excuse;  for  by  ourjgws  such  sufBciftrit 
provision  is  made  for  the  poor  by  the  power  of  the  civil  magistrate,  that  it  is 
i  ni  possi  hir  th  it  thr  mnnmrrrij  ntirfingorjijinul^  fwrggbe  recTq/'fld  To  tt^p  Tipnpj^^[|y 
of  thievinrr  to  support  n^ure.  This  case  of  a  stranger  is,  by  the  way,  the 
strorlgcst  instance  put  by  baron  Puffendorf,  and  whereon  he  builds  his  principal 
arguments :  which,  however  they  may  hold  upon  the  continent,  where  the  par- 
simonious industry  of  the  natives  orders  every  one  to  work  or  starve,  yet  must 
lose  all  their  weight  and  eflBcacy  in  England,  where  charity  is  reduced  to  a 
system  and  interwoven  in  our  very  constitution.  Therefore  our  laws  ought  by 
no  means  to  be  taxed  with  being  unmerciful  for  denying  this  privilege  to  the 
necessitous;  especially  when  w^  conaider  that  the  king,  on  the  representation 
of  his  ministers  of  justice,  hath  a  power  to  soften  the  law  and  to  extend  mercy 
in  cases  of  peculiar  hardship.  An  advantage  which  is  wanting  in  many  states, 
particularly  those  which  are  democratical ;  and  these  have,  in  its  stead,  intro- 
duced and  adopted  in  the  body  of  the  law  itself  a  multitude  of  circumstances 
tending  to  alleviate  its  rigour.  But  the  founders  of  our  constitution  thought 
it  better  to  vest  in  the  crown  the  power  of  pardoning  particular  objects  of 
compassion  than  to  countenance  and  establish  thefl  by  one  general  undistin- 
guishing  law. 

VII.  To  these  several  cases,  in  which  the  incapacity  of  committing  crimes 
arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which  the  law 
Hupi)oses  an  incapacity  of  doing  wrong,  from  the  excellence  and  perfection  of 
the  *person  ;  which  extend  as  well  to  the  will  as  to  the  other  qualities  of  r^no 
his  mind.  I  mean  the  case  of  the  king;  who,  by  virtue  of  his  royal  pre-  - 
rogative,  is  not  under  the  coercive  power  of  the  law;(u)  which  will  not  suppose 


(•)  1  Hal.  p.  C.  62. 
(•)  De  jure.  6.  <f  0.  Z.  2,  c.  2. 
iP)  L.  of  Nat  and  N.  1,  2,  o.  ft. 
(t;  Brittoo,  c  10.    Mirr.  c.  4,  |  Ifti 


C)  1  HaL  P.  C.  54. 
(•)  /V  o^.  I.  3,  d,  5. 

«)  ProT.  Ti.  30. 

»)  lUal.  P.  a  44. 
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3S  ri'IU.ir  \vi:i»N«;>                          [nor>ft  iv 

liim  <  ij-.i'  '■      •"  '•  ■"."  •'  'I  •    :i    T  -lU  .  Mij   )i    li»-«  :i  .  -'•■^■«       W--  .i--    t"  .  »    •    •»-    •  •  ! 

.  -I    I .  *. .  .               . ! .  :     :  .  •  .  ■.     t  .  t    ?  '    .1  •■    .1 ! .  \      !  •          ■  .  r . .  ■•  .  -r    \\  '    1  •   -A          .    •  -    •    . 

I'  Ml*'  I  I      I          ; :    •    .  ■   K  ■  '     *■■!■■    T   »    ;i-  •     lli-.j**    ;i'.'l    \   .  i*       -^iri-  ••    t  ■'  •      I  i  a    .|.  •  i.  •    •.  ■ 

l»;.:l»l»    ■  :    ■     -    A    -  !  ■  .;  .."■l   \  .'■.•■    I'  li"  ■!•'.'••»!•    I  ■■  -  .ni.     'f    |. -—-:*,■■:  -r  •     m    '. 

ilo    a'lV     f'.   :    '     .!■       ■  -  -•   ■:.•     w:"i     '  .  -    *!.i!..ii    :,'m|    .1.ji.:!\   ;     .i.    )     ll  •  r    "     •«      »  ■»• 

u»:i'l«"  I;  •  }•!■    ■•  .  ■    'll  •  ■  r-  M..  '!\    ••I"  ll  .»■.;•   'V  :ir.'  •■        !•  i'  i-l    I  jji*  "•"ifJi-  .•  ».*.    .\ .»'  -.»    • 

III  i*   I  »!':ii.  r  \    1.  i:ii  •  !■•   w    i      'i    I    V.\  :-*    r«  !■  r  li;-"  r»;i'l«  r 


III  M'lKf:  III 

i*v   I  !:i\'!i\i>    \M»   \«v:.— •i::i> 

•  ■Ml  *^^    l.:i\  iifj  h«  •  n  ••l.t'Wii  ill  tin-  jirn  i  .Im^;  <  >i:i|it»r  w  li.iT    ^»r*'  i.*  :\r»-.  t-r 

'  :ti'«    ii"t .  u|i*>ii  III  •-••iiii(  III   t !.•  ir  "'!lii:iM'iii   nivl  t  ir<  iirii*t:iitt  •  *.  i  .i|..i'   •-  !•* 

i*«»iiiiiiif Iiiil:  ■  r'liii  *.  Uf  :iri'  ih  \t  !••  iiinUi-  :»  l«"W  r«Mri:iri.-«  "ii  tin*  "IiTT-Ti  V.  •!•  ^n  r« 
i*r  ^iiilt    :iiii*Mi^    |M-i*><Mi-«  \]\:%\  :iri*  <  :k)<:i''*lt'  tif   ii|Viiiiiiti^,  \  i/.  :  ;it  y  '  fi-    r-/'.  :&',  1  «• 

I  A  iiinii  inny  !■•■  /r.i..-.y.i/  in  :iii  ii;!i-rii'i*  in  I w«i  iji'i^rif*  A  |»nii>  ip.!!  i?i  •>•# 
rip«t  i|«*i;n"i*  r*  In  tlia!  !«•  tl.i-  :i«  ti^r  Kr  :4l»^'»lii't'  |ii'r|i<  tr.iti>r  i>l  iln-  fi'-ii.'*.  ;i»i'l  *% 
t\w  •*•«•. Ill  Irjfii-  hf  !«i  u!i»»  >  |»n  -•  lit.  ;i  '1:11^  :ifMl  :il"-t«ilij  \\,v  !.!•  I  !■•  >«■ 
•l<ihi*.(i-  W  Iii<-}|  y-^f  •  'I- '  iii-i-«l  in»i  HiMiiv*  !•«■  nil  :i'-tii:il  irmiit '!:.i-i'  •Viii'i  t-^ 
|tV.  witliiti  ••i::)it  t'l'  iii-ariii;;  ••!  tin-  f.n  t  ;  l«ii(  (liirt-  iii:i\  l>f  :ii»*i  a  « oi.*' r;;  Tr\t- 
|imM'fi*'i*.  ;i«i  u  In-ii  «»iM   (••ri.iiiii»»  :i  r<t^*"'rv  **r  iiiuplt  r  an*!   :i»Mi!li«r  k«i|i^  w  .!*.•  h 

•  iP  jjiiiinl  :it  -■■fill  I  •■ii\  i"Ti!i"!il  •Ii'»f:i!n  •■  '»  '  AimI  tli'.i  mil'  liuth  ii1*«»i«Mji  r  f\i'«jfc 
tioim:  I'll-.  Ill  I  :ioi-  ■•!  ifiiiril<-r  hy  |Miio<iiiiii^.  n  niaii  i:i:iv  U>  :i  prun  i)-.i[  t*  !"n  \y 
|ir«*|iBriiii;  :iimI   la\ih^'  tlii*  ]Hii<Miii.  nr  |ii-r**ii:i*iiii:;  :iii<iilitr  !«•  ilniik  it  •-    wIp*  ;• 

•  Ik.  k  I    h  :  I'ix-  :«4  *   I  -f*«   -'«* 

•    I  llii    I'  I     •  ■     K   I      . 

'  Will  T"     k    f.r-.-Ti    -!■■   ■(    •■  1*-:  i«'    .1    ll     ;•••    ♦•!   r*-       •■  •          ■■■'•    w '  ■    *i    .i   •     u*-    *    •*•.■   ««• 
•?t*aliii^*  •■%  •».  ir    .!    1  .■   w  I-    !.•  !  I    .1    I  ■  •!•  'I  t!      I    Ik.     A    M    «     ' '   ■•■■       .111  I   .n    V  .    .  ^w-  ,  ' 
priVMh-K   -'t  t,  f  _•     M  .1  -!.■■:     i!   -••\.ril   .ir«-  :t.-*ifiir  l»»;.»i-»'itr.  ••■•ni-  :ii   •.'  •■  *>    ■-•  .n.  I    ~  rr. 
out  ••(    II.   .  I.  I    •/.•      I  ri-|  t  i!v    1-    -'i  :•  ll    i  I    thr    li.i||t(*  ■■!    •  I.»    ■■!    li ■■*  J     ■  .i*«-     ft   •/  ■    ■'      : 
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•i-it-r.il  «  'll.'  ii>  *••  '>r.'<  -III  .i.-'i  uiit-  i.T.  .iii-l  •■.!•  ll  1  \>  •  •i*>«  \  \  \,.t..  »  .'.  u  i  -'  I.  :  itirf  ■/ 
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•^   tf.'  i«r   -.i*.    i-  ^'!    ! '  •■  •  •*.*•  '.•  •    11.  i-'    '  •■  w  .*  t  .ll   lii ni|<iA**  ••!  tl.r  ••r  ^  n*^ 

.i.ti  ll!.-  Il  •  ■  ■  I:*'.'  ,•■  .1  J  r  I.  r  i!  r  •■.-  ••  ■  :.  i  ■•■  .■■■  ■  I  L«i«.  :f  a  |i.**!»  r  a**ar;l"« 
Mii«ttit-r  •*:■,-  •    J    .  J  .  I.  .1  .    1 1    i  • :  .    .1  •  V  f  ■     •  ■    !..•    j:.    *  ii.t  ••!  Ill*  ii!A«s  r '•  i:'.A''fnAP.  t 

«l  •i^ii    '■'-■  ^  **  !;i    li  ill.  tJ..    ••  ■  *  I?.'  .•  I     *  i*- V    r  ■!   ii,iir*l«  r.  I  iil  n-..«i^»Uuf^.lrr 

uti1\.    >•  •    1    l!.i!«-.  4  1'i      Ku«i  A  U  ('  <'  '.*'.'.     .\ii-l  111  i'riicr  to  midrr  |«r»Kici» 


Chap.  3.]  PUBLIC  WKONGS.  84 

ignorant  of  its  po'sonous  quality X^)  ^^  S^^^^S  ^^  ^  ^^^^  ^^^  ^^^^  purpose,  and 
yet  not  administer  it  himself,  nor  oe  present  when  the  very  deed  of  poisoning 
is  committed. (e)  And  the  same  reasoning  will  hold  with  regard  to  other  rMf. 
murders  committed  in  the  absence  *of  the  murderer  by  means  which  he  *• 
had  prepared  beforehand,  and  which  probably  could  not  fail  of  their  mischievous 
effect.  As  by  laying  a  trap  or  pitfall  for  another,  whereby  he  is  killed,  letting 
out  a  wild  beast,  with  an  intent  to  do  mischief,  or  inciting  a  madman  to  commit 
murder,  so  that  death  thereupon  ensues;  in  every  of  these  cases  the  party  offend- 
ing is  guilty  of  murder  as  a  principal,  in  the  first  degree.  For  he  cannot  be 
called  an  accessory,  that  necessarily  presupposing  a  principal;  and  the  poison, 
the  pitfall,  the  beast,  or  the  madman  cannot  be  held  principals,  being  only  the 
instruments  of  death.  As  therefore  he  must  be  certainly  guilty  either  as  prin- 
cipal or  accessory,  and  cannot  be  so  as  accessory,  it  follows  that  he  must  be 
guilty  as  principal,  and,  if  principal,  then  in  the  first  degree ;  for  there  is  no 
other  criminal,  much  less  a  superior  in  the  guilt,  whom  he  could  aid^  abet,  or 
assist.^/) 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  present 
at  its  performance,  but  is  some  way  concerned  therein,  either  before  or  after  the 
fact  committed.  In  considering  the  nature  of  which  degree  of  guilt,  we  will 
first  examine  what  offences  admit  of  accessories,  and  what  not;  secondly,  who 
may  be  an  accessory  before  the  fact;  thirdly,  who  may  be  an  accessory  after  it; 
and  lastly,  how  accessories,  considered  merely  as  such,  and  distinct  irom  prin- 
cipals, are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessories,  and  what  not.  In 
high  treason  there  are  no  accessories,  but  all  are  principals  :  the  same  acts  that 
make  a  man  accessory  in  felony  making  him  a  principal  in  high  treason,  upon 
account  of  the  heinousness  of  the  crime.(^)  Besides,  it  is  to  be  considered,  tnat 
the  bare  intent  to  commit  treason  is  many  times  actual  treason ;  as  imagining 
the  death  of  the  king,  or  conspiring  to  take  away  his  crown.  And,  as  no  one 
can  advise  and  abet  such  a  crime  without  an  intention  to  have  it  done,  there 
can  be  no  accessories  before  the  fact;  since  the  *very  advice  and  abet-  r^oa 
ment  amount  to  principal  treason.  But  this  will  not  hold  in  the  inferior  *• 
species  of  high  treason,  which  do  not  amount  to  the  legal  idea  of  compassing 
the  death  of  the  king,  queen,  or  prince.  For  in  those  no  advice  to  commit  them, 
unless  the  thing  be  actually  performed,  will  make  a  man  a  principal  traitor.(A) 
In  petit  treason,  murder,  and  felonies  with  or  without  benefit  of  clergy,'  there 
may  be  accessories;  except  only  in  those  offences  which  by  iudgment  of  law  are 
sudden  and  unpremeditated,  as  manslaughter  and  the  like,  which  therefore 
cannot  have  any  accessories  before  the  fact.(0  So  too  in  petit  larceny,  and  in 
all  crimes  under  the  degree  of  felony,  there  are  no  accessories  either  before  or 
after  the  fact,  but  all  persons  concerned  therein,  if  guilty  at  all,  are  princi- 
]ials  :{k)  the  same  rule  holding  with  regard  to  the  highest  and  lowest  offences, 

(*)  Foster,  349.  (*)  rotter,  842. 

(')  3  lust.  138.  (<)  1  HaL  P.  0.  ei5. 

(/)  1  Hal.  P.  C.  ei7.   2  Hawk.  P.  C.  316.  (*)  1  Hal.  P.  C.  613. 
(f)  3  iDMt.  138.    1  Hal.  P.  C.  613. 

principals  in  the  second  degree,  the  killing  or  other  act  must  be  in  pursuance  of  some 
<»riginjil  unlawful  purpose,  and  not  collateral  to  it.    1  East,  P.  C.  358. 

The  punvihmcnt  of  principals  in  the  second  degree  is  in  general  the  same  as  principals 
in  the  first  degree.  1  Leach,  64.  4  Burr.  2076.  But  where  the  act  is  necessarily  per- 
sonal, as  in  stealing  privately  from  the  person,  he  whose  hand  took  the  property  can 
alone  >)e  guilty,  under  the  statute,  and  aiders  and  abettors  are  only  principals  in  a  simple 
larceny.  1  Ilale,  529.  So,  on  an  indictment  on  the  statute  against  stabbing,  only  the 
party  who  actually  stabs  is  ousted  of  clergy.  1  Jac.  I.  c.  8.  1  East,  P.  C.  348,  350.  1  Hale, 
40H. 

Principals  in  the  second  degree  may  be  arraigned  and  tried  before  the  principal  in  the 
first  degree  ha.s  been  outlawed  or  found  guilty.  1  Hale,  437.  4  Burr.  2076.  2  Hale,  223. 
9  Co.  07. — Ceiitty. 

'  This  seems  to  apply  merely  to  felonies,  where,  by  the  law,  judgment  of  death  ouffhi 
regularly  to  ensue.  1  Hale,  618.  1  Burn,  5.  The  crime  of  petit  treason  is  now  abo- 
lished.-^HiTTV. 

Vol.  II.— 23  MS 


}i;  PUBLIC   WKu.NUS.  [Book  IT. 


I 


tlioii;;li  ii|M>ii  iltflfi  nut  ri*ii*«<»ii**  III  trra«»i*ri  nil  an*  |»riiH  ifiaU  ff'^f-frr  mJtwm  -le- 
/tt'fi;  ill  tn-|i.i«'<  ali  an-  |iniiri|iuU  Immuiioi*  tlir  Imh  ,  yu«r  •/«  »i>/ifmi.i  h<<ii  t-Mfif.  »\"*% 
tii»t  i|i  *i4-«iiil  t«*  «li«tiii|^ut">h  (hi'  ililYrri'iit  f«liailf«»  nt  1*11111  in  |M-ltv  iiii«<lftiii-aii**iir« 
It  in  u  nia.Miu  tli.it  if*  •  r.v<riuj«  ^Yui/ur  n>ttur*tM  aui  /innri^hiliA:  <•  aii«|  tht-nforr 
ttii  Ui  <-i'-">iii  \  i-jitiiiot  Ih*  guilty  lit  a  lii^lii*r  rriiii**  tliuii  ln<«  |iriii4  i|iui :  lifiiii;  ••f*ly 
|iiiin**iiti|  u«  a  |iartaki'r  nf  lit*  tfuilt  Si  tliut  il  a  oiTxuiit  iii*»tik;at<-»  a  •traiij^-vr 
ti»  kill  lii^  tu.i»t4-r,  till**  li«-ih;;  tiiuriliT  in  tlu*  i*truiii;i-r  a«  prini  i|i;il.  nt  i**iirM'  t.'.<* 
M<rvuiit  tt  ail  loiiiry  1111!%  t«i  tin*  rrinn*  «•!  iiiiinlfr  ;  tlioii^li.  ha*!  lif  U-m  |iri-^-til 
anil  UM^i-lihi;,  In*  umiltl  liavr  lM-«>n  guilty  an  |»rini-i|'al  nt  |Miit  tri-ai»'»n.  anil  tLe 
Mruii^«-r  1*1  ludplrr  >  it* » 

li   .V*«  1*1  lip'  •••  I  ••ii.l  iMiiiii,  u  liii  inav  lif  an  a(-<'«*f»««»r\  f*«f'»r^  iUv  tart ;  Sir  Matthrw 

I  •  • 

Ilalo  Ml  lit  tihi"«  liMti  t<*  \**'  «i|ii-  uliti,  In-ini;  al^trnt  at  tin*  tiiiif  »*{  tli«*  1  niui-  tiim- 
niitt«'«|,  il'itli   \it   |ir«M-iirf.  < •itin-*!'!.  nr   inninianil  anuclirr   !••  ri»niniit   a  1  nmr 
]I«*r«'in  al>-i  fill'  !•«  nl•4■l•^•»arv  In  niak«*  him  an  a«'t'vi**Mir\  ;  tnr  it  "Ui  h  imK  ur«-r.  «ir 
tlif  liki*.  hi'   |iri*^<>nt.  hi*    in  ;;uiity  nt'  tin*  rriiiii*  a**  )»nni'i|ial       II  A    ihiMi  a«i\  i««^ 

^..«  «       ]i     tn  Kill   aiinthiT.  ali«l    *li    ilnr^   it    Ml    till'  ah««|-||l  r  t>t     A   ,  finU     |i     i«  |innri. 

*  '  ^  |ial  uhil  A  in  arrr^^niirv  til  tlir  iniinhT.  Aii*l  tlii^  li'ihli*  i'\t'n  tlmUhCh  th** 
|mrty  Lilli'il  hr  nut  i/i  nrum  h,tturtt  at  th«*  tiiiu*  <>!'  thi*  ailvn  ••  ^nm  A*  it  A  , 
tlu*  n*|iiit«'«l  tathiT.  ailv  ini*f«  11 .  (hr  nrntlkfr  •»!' a  ha*»taril  rhilil  unUtni.  tn  ntnincl^* 
it  wh«*h  iN.in.  aii'l  r*ht'  ilnm  r*«i;  A  i*»  an  I'lnory  ti>  thi**  iniinlir  *•  AihI  tt  i« 
aImi  Ni*ttli'il.  /' >  that  whiirVrr  jiriMiirrth  a  fi'lnny  In  hi*  1  nnimitli-il.  lhtMii;h  il  (•«• 
hv  till*  intiTVi'iitii'ik  t»\  a  thinl  |M-r<»nn.  i**  an  a«-<-i-»**nrv  hi-l«>n-  tlir  tart  II  i«  lik<^ 
wiM*  a  mil*,  that  III*  u  hn  111  aii\  ui-i*  1  niMiiiaiKN  nr  ri>iino«'U  annthi-r  t«i  <'«*iiiiuit 
All  unluului  a«-t  ii  at-ii***.-nrv  t«»  all  tiiat  i-n-in-*  u|Hin  that  unlaw  tul  ai  t  ;  hut  i* 
not  iii*<'«--nrv  tn  aiiv  art  <ti**iini  t  Irmii  tin*  f»thir  A<«  il'  A  i<*inniaii*l«  li  lo 
bo«t  (*..  aifl  H  lH*at««  him  "in  that  In*  ilu'*>:  Il  m  guilty  tit  munliT  ej*  |inii«i|«l. 
Aliil  A.  a^  ai-t'i'***nr\  '  liiit  il'  A  «-i»!iiinaiiiU  li  In  hum  ('.*«  ImuM*.  aii>l  lir.  in  *o 
doin^,  riimniit*  a  nihhrry  ;  imu  A  .  thnui;h  ar<  •*««nr\  tn  th«*  hurniiit;.  !•  n«it 
arcf-tMiry  tn  th«-  rnlilii*rv.  tnr  that  it  a  thiii^  of  a  ili-tinrt  aiii|  uninn*«-<|urniial 
nalun*>7  *  Hut  it'  tho  I'l-lniiy  rninniitti-it  Ih*  tlit*  nuik'  in  r*ulHttaiM*«*  with  that 
whi«*h  in  i  nininainlril.  ainl  niitv  \ar\iii;;  in  nnini*  t  irt* uiiintaiittal  niatl«*r«  ;  a*  if, 
n|i*iii  a  rniiiMiaiiil  tn  |Mii>Miii  Titiu**.  h«*  i«  ntahU-it  nr  nlmi.  aiiil  ilir*  ;  ihr  cum. 
inaiiiti*r  !*•  **tilt  ai-<  «■*•*••  irj^  !••  tin*  inuriti'r.  tnr  th«*  nuh«»(aiii  1*  n|  thr  thin^  mu* 
niatiili'l  ua*  tin*  •h*a(h  nl  Tittu^.  ami  tin*  iiianni'r  nt  itn  f\«'«utii*n  i«  a  mrrv 
i'nllat«*rat  1  in  iiiii-taii<  1* .  r  - 

H.  All  ai'i  i'*>*nr\  ijr'.r  thf  lai  t  mav  1m*.  whrn*  a  |H*rnnn.  kii«»«ini;  a  f«'h»nv  in 
linvo  h«iii  i  «iiiiniitti-il.  ri'i  iix  *'■•.  riliivi**,  i-mnlnrt*.  nr  a*niniA  tin*  fflnn  ■. 
Th«*n*|nri'  (n  iiiak*'  an  ai  n  "»«i*r\  '  1  y--<f  /.r  f*,  it  i«  in  tli«'  tirnt  |ilac*«*  n*i|Ui»itr  thai 
hr  kipiw  ■*  ••!  (it«-  |i-liiii\  rnniiiiitti'l  '  ^  In  iln'  nr\t  |>la«-i*.  In*  niu«i  n-«vi\fl*.  r«^ 
lievi".  *i'iiil-rt.  IT  a-*;-i  hiiii  Aii«l.  ;:*'ii«Tall\ .  aiiv  a«"»i-tann*  ifthatrvrr  i:i\«-n  tn 
m  I'i'lnii.  lit  h;ii>l<  r  III-  hi'iti;;  a|*|iri  hi  ii'h-il.  trn-il.  nr  niitti  rin^  |»uni*hita«*iit.  niakt** 
till*  annixi*-!'  an  aii  I'-^nry  A**  tuiiii-hiii^  him  uith  a  h«»rM*  t«i  «*^  a|i«*  hia 
•'t^l  *|"»'"*"'r«'.  n."in  \  i.r  \  .•  tii.iio  ft*  oiipiinrt  him.  a  Ipmi^i*  nr  ••tlii-r  «ht  iii  r  !■! 
^      I  ntjt  i-.ii  hsfii.  «»r  "jM-ii  |i-ri  I-  aii'l  \  i«»li-ni  i*  In  ri-i  ui*  nr  jip»li"i  t  hint    n  ■     Si 

■  Inn  1  ••  •  !  II.:  r  r  «i: 

•  .  Il>«k    I     I      'fj  •    .  II. ah    I-   I     lie 

•  :  M..    I-   •     M*^  •    1  ii*J    1.  ('  «!• 

•  I>ir    :••  .«    .-  Il««k    r  I     i\9 

r  I  -^.r  \.i  •  i  lUvfc  r  I   Ji:  l\%. 

'Till*  tiiu«t  }•«*  nil  l«r«(i»Ml  If  I  h.kvt*  r«-!i*ri'ii>  *•  !••  m  i-.i>«-  «ht*r«*  tli«*  r«>nifnan«l  i«  tn  ^wAt 
Tin|«*||(l>        I    Hal.-.    «»J.    U.;.    144       I    l-k.|     r    «      -J.'.:.  •.'■.•.  JV*       K.-1     I'».*.   Ii;-4'BiTrff  ' 

*  Thi*  iriiiif  ii«ii>t  I  •-  ••!  th*>  *.»iiif  I  •>in|-it'\:*>ii,  aii'I  li*'t  i>n  a  ilitl'ffvnl  ultjnrt  than  th*l 
t't  wliii'h  il.<*  iik**-ii*  n.i«  :ii»ti»'.it« •!  I  itii«.  It  A  i<>itiiiiari<U  W  !•>  Iiurn  a  ivrlAan  h«Haa» 
Willi  vih^i  )i  II'  I*  »ill  iir<|u.itn!'  i.  .If.  I  ill-  i  urn*  ■rii'thi*r.  itr  tn  •{•■«l  a  crrtain  b«w«»  m»«I 
h«*  »N*al"  .1  i  :1>  ri  t.!  ••ill*.  V  \*  M  t.  t  )-  \.t\U-  l<«  !-••  iti<i:i  lt«l  ^*  >■•<■■  mtwy  In  ihr  mtnim 
i^iftiriiiti* -1  t-*<  .ii-«-  h.  ft*  t.iia;  111  •  ••i.tr.»'h«  t-.i'M  t4i  th«*  i-nMitiiaiiiU  «*f  A..  an«t  tlial  ka*^«- 
micly.  i(  :•  •  ti  li.<  I'irt  .1  111.  rt'  .im  fh^  lu  il  t«  iii|  (a!;i>n.  aii'l  ilif  »|i«^ifir  mm^  h^  |ilanfiw| 
t»«.'n-\'r.  ■:.|.;.t.-l  i'...M.l  47 '•  IU«iW  t  •::.•.  J*.*,  •  !*«.  I  Hair.  ri|7.  iV^.  ll|f . 
Ju»ti«^*«.  I       !   I"!      ***      <'hitti 

*  lit*  im.*!  kii  >u  tl.  it  th«-  til<<n  !•  t:iitl(>    aiil  it  M>«*ni«  to  t<  the  brrirr  ofMbioB  tkal  aa 
mi'Iii^l  Ik  -'..K  m  iii't  •uthiii*nt.    1  IIaI*-,  ^'^.,  ^21. — Cairit. 
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likewise  to  convey  instruments  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe 
the  t^aoler  to  let  him  escape,  makes  a  man  an  accessory  to  the  felony.  But  to  re- 
lieve a  felon  in  ^aol  with  clothes  or  other  necessaries  is  no  offence  j  for  the  crime 
imputable  to  this  species  of  accessory  is  the  hinderance  of  public  justice,  by 
assisting  the  felon  to  escape  the  vengeance  of  the  law.(i;)  To  buy  or  receive 
stolen  goods,  knowing  them  to  be  stolen,  falls  under  none  of  these  descriptions; 
ii  was  therefore  at  common  law  a  mere  misdemeanour,  and  made  not  the  re- 
ceiver accessory  to  the  theft;  because  he  received  the  goods  only  and  not  the 
r>lon:(w)  but  now,  by  the  statutes  5  Anne,  c.  31,  and  4  Geo.  1.  c.  11,*  all  saeh 
receivers  are  made  accessories,  ^where  the  principal  felony  admits  of  accesso- 
ries, )f.r)  and  may  be  transportea  for  fourteen  years  ;^  and,  in  the  case  of  re- 
ceiving linen  goods  stolen  from  the  bleaching-grounds,  are,  by  statute  18  Geo. 
II.  c.  'JT,  declared  felons  without  benefit  of  clergy .•  In  France  such  recoiverg 
are  punished  wMth  death;  and  the  Gothic  constitutions  distinguished  also  three 
sorts  of  thieves,  "  unum  qui  consilium  daret,  alterum  qui  contrectaret,  tertium  qui 
receptaret  et  occuleret ;  pari  pcence  singulos  obnoxios"{y) 

The  felony  must  be  complete  at  the  time  of  the  assistance  given;  elbo  it 
makes  not  the  assistant  an  accessory.  As,  if  one  wounds  another  mortally,  and 
after  the  wound  given,  but  before  death  ensues,  a  person  assists  or  receives  the 
delinquent :  this  does  not  make  him  accessory  to  the  homicide ;  for,  till  death 
ensues,  there  is  no  felony  committed. (j)  But  so  strict  is  the  law  where  a  felony 
is  actually  complete,  in  order  to  do  effectual  justice,  that  the  nearest  relations 
are  not  suffered  to  aid  or  receive  one  another.  If  the  parent  assists  his  child, 
or  the  child  the  parent,  if  the  brother  receives  the  brother,  the  master  his  ser- 
vant, or  the  servant  his  master,  or  even  if  the  husband  relieves  his  wife,  who 
have  any  of  them  committed  a  *felony,  the  receivers  become  acces-  r^qg 
sories  ex  post  fact 0.(2)  But  a  feme-covert  cannot  become  an  accessory  by  *• 
the  receipt  and  concealment  of  her  husband ;  for  she  is  presumed  to  act  ander 
his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to  discover  her 
\ord.(a^ 

4.  The  last  point  of  inquiry  is  how  accessories  are  to  be  treated,  considered 
distinct  from  principals.  And  the  general  rule  of  the  antient  law  (borrowed 
from  the  Gothic  constitutions)(6)  is  this,  that  accessories  shall  suffer  the  same 

f)unishment  as  their  principals :  if  one  be  liable  to  death  the  other  is  also 
iable;(c)  as,  by  the  laws  of  Athens,  delinquents  and  their  abettors  were  to  re- 
ceive the  same  punishment.(6?)  Why  then,  it  may  be  asked,  are  such  elaborate 
distinctions  made  between  accessories  and  principals,  if  both  are  to  suffer  the 
same  punishment?  For  these  reasons:  1.  To  distinguish  the  nature  and  de- 
nomination of  crimes,  that  the  accused  may  know  how  to  defend  himself  when 
indicted ;  the  commission  of  an  actual  robbery  being  quite  a  different  accusation 
from  that  of  harbouring  the  robber.  2.  Because,  though  by  the  antient  com- 
mon law  the  rule  is  as  before  laid  down,  that  both  shall  be  punished  alike,  yet 
now  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinction  is  made  be 


(•)  1  Ual.  p.  C.  620,  621. 

(•)  Ibid.  620. 

(«)  Farter,  73. 

(y)  .^tiernhook,  de  jure  Goth.  L  3,  e.  5. 

C)  2  Hawk.  P.  C.  320. 


(•)3Ingt108.   2  Hawk.  P.  C.  aao. 

(*)1  HhI.  P.C.e21. 

{•)  See  SUernhook,  ibid. 

(^>  3  Inat.  IhS. 


•  5  Anne,  c.  31  is  repealed  by  7  Geo.  IV.  c.  31,  as  relating  to  this  subject ;  and  4  Geo. 
IV.  c.  11,  as  to  this  offence,  is  repealed  by  7  &  8  Geo.  IV.  c.  27 ;  and  now,  by  7  &  8  Geo. 
1 V.  c.  29,  such  receivers  may  be  indicted  as  accessories  after  the  fact,  or  for  a  substantiTe 
felony ;  and,  in  the  latter  case,  whether  the  principal  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  not  be  amenable  to  justice,  and  are  liable  to  transportation  or 
imprisonment. — Chittv. 

'  But  now,  by  stat.  7  &  8  Geo.  IV.  c.  29,  8.  54,  the  receiver  of  stolen  goods  miqr  be 
indicted  either  as  accessory  after  the  fact  or  for  a  substantive  felony,  and  is  Uabie  to 
penal  servitude  (16  &  17  Vict.  c.  99)  or  imprisonment. — Stewart. 

•  By  7  &  8  Geo.  IV.  c.  29,  s.  16,  this  offence  is  punishable  by  transportation  for  life,  or 
for  any  term  not  less  than  seven  years,  or  by  imprisonment  tot  exceeding  four  yearSi 
with  public  or  private  whippings  for  male  offenders. — Chittti'. 
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twren  thrm  :  a(*fi*<t«Minr«t  .r/f«T  i\\v  tact  Im-ih^  Mill  iill<»w«*«l  tin*  U'livtil  (»f  vXrtxy 
ill  nil  caM**.  f\i<-|i(  liiii-«*f»l«-alirii{.  '  ainl  f»tralii.;{  i*t  iiinii  lr«>iii  ItlimLiii^- 
Kniuntifi  :i  f  ,*  uliirli  i-«  il*-iii«-il  t«»  tli«'  |iriii«  i|i;tU  uinl  a< « «-AM*ru'«  lmu»rr  iLf  Uk  t  in 
tiiAny  c*ttiM'<t;  n**,  union:;  nt)ii-r«.  iii  |Mtii  tr«-aM»ii.  iminh-r.  ntl-U-ry.  aimI  miliul 
tmnnii^  t;i  AihI  |M*rli:i|»«  it'  a  ili-tim  tmii  wvrv  (-fMi«taiitl\  t«»  1h*  luutir  Intvitcu 
tin*  puhiMiriH'tit  **\  pniii  ijisiU  uiiit  a«*«'«*«**«»ri(*».  r\rii  i»*t"rr  tin*  lad.  thr  Uitrr  to 
Ih*  ln*nt«*«l  with  a  liitlf  li*****  ^iVrrity  tliaii  tlif  tnriiuT.  it  iiii;:lit  |irrvi'iit  thr  |m  r- 
|K*tniti«iri  ttf'  iiiaii\  *  ritnt-*  l>y  im  n'a-^iii;;  tli«*  tlitlii  ulty  of  liiuiiii^  m  {uTMiii  tu 
•liil  **^***'iit**  (l>*'  <l«'**'l  it"**'!! :  u«  liin  (laii^tT  woiiM  li«*  f^rrutcr  *tliaii  tliat  ••!  Lt» 
^  B«'ri»rn|iti«  «-«i  li\  r«  a«Miti  ot' till' flitft-rt'iit  «*ot' liif*  |iuiu»>ltiiii'iit  A  •{  lU'*  au** 
fornu*rly  nn  man  t  tuil'l  I'**  irwi  a**  a<«rtMiry  till  u!t«T  thv  |triiui|Mil  «•»  c**-!*- 
vil*li*«l,  <>r  at  N'a*>t  It*'  inii**l  lia\i-  Ihtii  tri<*«t  ut  tlic  i^aiiif  tiiiir  with  hiin  ;  tl*«*u;;U 
that  law  JH  iiitu  hum  li  nltiTfil.  a««  Hill  U>  ftlniHu  inorc  tully  in  itn  |in>|i«>r  |tU««- 
4.  B«iiiiiM*.  ihiMi;;li  a  iiiun  Im<  itiilirti-«|  a^  ar<'«>«»fM»ry  aihI  a«'i|uittril.  In*  may  altrr- 
wanlH  Ih*  ihili«  tnt  an  priii«'i|tal ;  t'<»ran  ui'«|iiittnl  «it  r%><*i*i\in)i;  **t  t  «iaiiM*ltiii|;  m 
frlon  ii«  hd  ai't|iiittal  «•!  llu*  ti'l«>iiy  it^'lt;  l<iit  it  in  niatl«*r oI'mium*  ii«iul»t  mlit-tlirr, 
if  a  roan  Im*  u4-i|iiitt«Ml  a*»  ]»rin«'i|iaL  In*  ran  lu*  at\i*rwanln  iiiitu  ttni  a*  ac^A-«Mjry 
bofiin*  till*  t:ift ;  viiiiri*  thii-««'  i»rf«>iirr«  art' iri*4|ui*ntly  vrr\  nrarly  allir«l.  an«i  tlicnc^ 
furv  an  aciiuittnl  «it'  tlu*  ^uilt «»!  •»uv  may  U-  an  an|uittul  •>!'  tli«*  ntlivr  aliwi  n  Bai 
it  ia  clearly  lii*l<l  that  oni*  ai-iiuittfil  uh  |irin«  i|ial  nia\  Ik*  iniiu-ttM  «»  an  rnvt-v^mfry 
4tftrr  tlu*  fart;  ninn*  that  i«  al>%a\*»  an  (•iTrnrv  ot  a  (litToriMit  ii|>«*i-i«ii  of  i^ilt, 
princi|Milly  t«*n<liti;;  to  «>va'h*  tin*  ituhlir  jii*>ti«  r.  aiai  i«  f»uhfM-«|uiiit  in  it*  d'm- 
nienct*nii*nt  to  tin*  othrr  r|Miii  thi**»«*  narion**  th«*  «li«*tinc*ti«»h  of  |iniiri|«l  ainl 
acceaaory  will  a|i|K-ar  to  l>r  highly  nl<«>^•ary;  though  thi*  |»uiiif*hniriit  i*  ptiU 
niQch  tho  oaiiH*  with  n*^anl  to  |irin«'i|iaN,  ami  T»ut  h  ai ri-f^orifn  a*  otfviiU  Ujvtt 
the  Ikct  ia  coniiuittvil.** 


niAPTKIMV. 

Mil         *^^  '^***  l*********'*^  f-ha|iti*r  nt*  an*  t«»  ontt*r  ti|N»n  th«*  ilrtail  «vf  the 

J  »|K'<*iff«  ot'  rri nu>!»  aiiil  iniMli'nit'aniMirH.  with  tht*  |iiinii»liniriilH  ann«»iril  to 
aorh  hy  lh<*  Ian  ni  Kiii:laii«l  It  uaf»oh«in'«-«l  in  thr  U*i;inniiii;  »f  lht«  biiok*4« 
that  rnni«*f«  aini  nii*'(ii-niiaiiour^  an-  a  liri*a('h  aii«l  violatM»ii  of  thr  palilir  ri|^ta 
AOii  liutieit  OH  iiiL'  to  the  H  hoU<  riinmiunii  V.  i-on»i«lvri'ti  an  arimimuiiilv,  in  itaaunal 

.'  •t.i    1  »!.•  .  u  •  I  lui  r*  «»»«m  iibwfc.  rc  kx  Nato»,an 

f    •iti    I*  •*••     II   t    2T  \*   ^^ 

•  •    I  ll«J    •*  I     •!  . 


*  hr  Mat   **  <Mo    1 V.  r   .M.  nil  f«»4«ri«-«  )i  Srr  the  fait  tn  «*••«•  of  munlrr  ar»  r*ot|gt**i 
equally  ^uiltv  with  thi*  t>riti<  :|*.il 

Hjr  Mat  7  A  **  itt'ii  I\  .  •-.  L'.<.  it  i«  i'n.i'  tf*l.  .n  thf  *'»I«t  M*ction.  *'That  in  ^T9ty  rmt^  of 
frlniiT  |i4iiii«hiil'lf>  iiii<li-r  tl.i«  .-«« t.  «M«*r\  |  rsti'  i|  nl  sn  th**  ••*rf*nf|  't'^^rrr.  att'l  rfrnr  ar*"v*- 
•on'  iM'ftirr  thf  («t*t.  •hrtil  (■••  I  tii.:*h:»M*-  w.th  ih-.ilh.  **T  ••th«*nii*r,  in  thr  aftinr  manf>T 
a*  the  |irini'i|ial  in  th«*  tir«t  th-.'rt^f  i«  \a  th:*  a*-t  |  iini>hal>l«* :  an«l  t*r«*rT  an-r— nri  aA^r 
the  fart  lt»  «iiy  f«'l«*ii%  |>iitii>lMt-U*  uimIit  tht*  act  fl-\o'|it  «>nU  a  rrrviTrr  of  •IaIhi  fet^ 
fi^rtT  t  fthall  <iii  «-<iii\,<  !:••!}  )••■  liit)>|f  ti>  )«•  ifii|>riM>tH*«l  I'^r  anv  Irrm  n<>t  rBr«««liiiC  l«« 
yrafv :  and  «*\4'r>  |>«r«4»ii  wh'*  •hull  ai*1.  •>•«•(.  •-••nii***!.  «tr  |n«i-ur«*  the  romniiBtnM  of  aar 
miadeni«*an«tiir  |*iiiii*hah!i'  nn<li'r  thi*  art.  BhAil  l«*  Iwhlr  t«*  tjr  ih«iirt«U  and 
a  prinriiial  nffi*n«h-r." 

And.  hy  7  A  *•  (iftt   IV   r   .''t^  .i  •innl.tr  ffi.ii*int«-fit  i*  niatl**  in  •«N-tinti  ^  to  tW 

Thrar    lhrf«»   ai  !•    in«"«»r|-ini|.'    in-.irU    «*\i'r\    ftrt^ni-r  i>f  niunlrr.   Irlnnjr. 
m^anniir  mt-titii>fii<i|  an<l  aihtTi*-*!  i<*  1 1  tin*  l««Arnr«l  i*«*mniff*ntaii>r. — <*atTTT. 

**  But  if  fht*  |<rtti'*tpAl  ffl"n«  t*  « ••iiitiiiti«<l  tin  th«*  hu'h  ••*••.  then  the 
be  trM«d  Ilk*-  Ih*-  I  rir.i-i|  al.  un*ifr  (li«*  !•*  II*  n    VIII.  r.  !.'•.  wtm  h  |n»iridr«  fiir  tho  tnal  ct 
f»loni««  ti|M>fi   t)it'  hii;h  ••>««.   hut   iHi  ••!»■■  iri><«I  t<ir  an  ••lT*-nci*  hv  one  junadi 

aflmrard*  l«  tn***!  hir  the  aaibr  ol1fn«*c  un«lrr  thv  oihrr  jurudidion.'' 
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aggregate  capacity.  And  in  the  very  entrance  of  theae  commentarie8(6)  it  was 
shown  that  liuman  laws  can  have  no  concern  with  any  but  social  and  relative 
duties,  being  intended  only  to  regulate  the  conduct  of  man,  considered  under 
various  relations,  as  a  member  of  civil  society.  All  crimes  ought  therefore  to 
be  estimated  merely  according  to  the  mischiefs  which  they  produce  in  civil  so- 
ciety ;(c)  and  of  consequence  private  vices  or  breach  of  mere  absolute  duties, 
which  man  is  bound  to  perform  considered  only  as  an  individual,  are  not,  cannot 
be,  the  object  of  any  municipal  law  any  further  than  as  by  their  evil  example,  or 
other  pernicious  effects,  they  may  prejudice  the  community  and  thereby  become 
a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if  committed  privately 
and  alone,  is  beyond  the  knowledge  and  of  course  beyond  the  reach  of  human 
tribunals;  but  if  committed  publicly,  in  the  face  of  the  world,  its  evil  example 
makes  it  hable  to  temporal  censures.  The  vice  of  lying,  which  consists  (ab- 
stractedly taken)  in  a  criminal  violation  of  truth,  and  therefore,  in  any 
♦shape,  is  derogatory  from  sound  morality,  is  not,  however,  taken  notice  r^Ao 
of  by  our  law  unless  it  carries  with  it  some  public  inconvenience,  as  •• 
spreading  false  news;  or  some  social  injury,  as  slander  and  malicious  prosecu- 
tion, for  which  a  private  recompense  is  given.  And  yet  drunkenness  and  ma- 
levolent lying  are  in  foro  conscientice  as  thoroughly  criminal  when  they  are  not, 
as  when  they  are,  attended  with  public  inconvenience.  The  only  difference  is 
that  both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jus- 
tice ;  and  public  vices  are  besides  liable  to  the  temporal  punishment  of  human 
tribunals. 

On  the  other  hand :  there  are  some  misdemeanours  which  are  punished  by 
the  municipal  law  that  have  in  themselves  nothing  criminal,  but  are  made  un- 
lawful by  the  positive  constitutions  of  the  state  for  public  convenience;  such  as 
poaching,  exportation  of  wool,  and  the  like.  These  are  naturally  no  offences 
at  all ;  but  their  whole  criminality  consists  in  their  disobedience  to  the  supreme 
power,  which  has  an  undoubted  right,  for  the  well-being  and  peace  of  the  com- 
munity, to  make  some  things  unlawful  which  are  in  themselves  indifferent. 
Upon  the  whole,  therefore,  though  part  of  the  offences  to  be  enumerated  in  the 
following  sheets  are  offences  against  the  revealed  law  of  God,  others  against  the 
law  of  nature,  and  some  are  offences  against  neither;  yet  in  a  treatise  of  muni- 
cipal law  wo  must  consider  them  all  as  deriving  their  particular  guilt  here 
punishable  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to  distribute  the  several 
offences,  which  are  either  directly  or  by  consequence  injurious  to  civil  society, 
and  therefore  punishable  by  the  laws  of  England,  under  the  following  general 
heads :  first,  those  which  are  more  immediately  injurious  to  God  and  his  holy 
religion;  secondly,  such  as  violate  and  transgress  the  law  of  nations;  thirdly, 
such  as  more  especially  affect  the  sovereign  executive  power  of  the  state,  or  the 
king  and  his  government;  fourthly,  such  as  more  directly  *infringe  the  r^Ao 
rights  of  the  public  or  commonwealth;  and  lastly,  such  as  derogate  from  *• 
those  rights  and  duties,  which  are  owing  to  particular  individuals,  and  in  the 
preservation  and  vindication  of  which  the  community  is  deeply  interested. 

First,  then,  of  such  crimes  and  misdemeanours  as  more  immediately  offend 
Almighty  God,  by  openly  transgressing  the  precepts  of  religion,  either  natural 
or  revealed ;  and  mediately  by  their  bad  example  and  consequence  the  law  of 
society  also ;  which  constitutes  that  guilt  in  the  action  which  human  tribunals 
are  to  censure. 

1.  Of  this  species  the  first  is  that  of  apostasy,  or  a  total  renunciation  of  Chris- 
tianity, by  embracing  either  a  false  religion  or  no  religion  at  all.  This  offence 
can  only  take  place  in  such  as  have  once  professed  the  true  religion.  The  per- 
version of  a  ('hristian  to  Judaism,  paganism,  or  other  false  religion,  was  punisned 
by  the  emperors  Constantine  and  Julian  with  confiscation  of  goods  ;(d)  to  which 
the  emperors  Theodosius  and  Yalentinian  added  capital  punishment,  in  case  the 
apostate  endeavoured  to  pervert  others  to  the  same  iniquity  ;(e)  a  punishment 

r»)  Soe  book  i.  iMgm  123, 131  O  Cod.  1, 7, 1. 

(•)  Beocar.  ch.  8.  {•)  IbkL  ft. 
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tiN»  m*v«*ri'  I'lir  any  tttit|»ir;il  l:iu«  (••  iiifl:*  t  n|i«iii  aii\  oI'It.*  iial  «it*«ii.  •  ,  ar*!  \«i 
till*  Xi'ttl  ••!  'Mir  iiiK  •-(••r«  iiii)>iir(i  •!  il  \it\**  ll..«  •••iiiiii\  .  |*<r  ui  liinl  l<\  Idai. 
toll  /  I  that  111  liii  (Mill-  :i|Miiiati'««  uiTi-  (••  lit-  hiiiiil  (••  ihalli  liiiiihl;!**  tI.«« 
tir%'fH*r%*iiti<»ii  III  < 'III  lot  lahit  \  .  a«  :i  iiiitiotiiil  nliuii'ii  i*>.  ui'*trailiti  lr*'iii  i(«  ••«n 
llltrill»ii'  trutli.  I'l  (tn-  iltlii**-!  •  •*Ii«i'«|I1i'Im  i-  !••  tti<-  i  i\  ;1  ••t.iti'  .  H  Itit  il  a  «;ii^li-  :li> 
fituurr  Hiil  oiitlit  iiiitU  •l*'in>iii«trat**  'Mu-  l>«  In  t  ••!  a  Inturi-  «lati*  «•!  r«Har-:« 
mill  liiiin^liiiii-iit**.  lilt  fiitii  t.iiiiiii^  jii-l  p|ia«  ••!  t)i«  iii>*r.ti  attr:i  iir«  •■  nf  tLt  >  .. 
|ir«*iiii*  lii'ini:.  •ttt'l  •>  til  111  |ii  r-iia-i<»ii  tli.it  lif  ^upi  i  :iili-i.>i«  aii<l  wtil  tiitai.%  ••  t;.- 
|h>ii'«mIi*  rViT\  111  (lull  It!  liiiiiiaii  lili*.  ail  u  In*  ii  art-  iNarii  ri\iaii«l  in  ti.o 
«i«M'triiir«».  aii'l  Inn  ;|i.\  im  uii  at«-<l  l»\  lli«-  |»ri'»  iiil*.  ■•!  ■•m  >a\  i-'Ur  <  hr.*!.  !i,i««' 
Hn*  till*  L;i'aii'l  foiiiplai  lull  ••(  ail  jii<h«  lal  ••atlit.  wiiiih  tall  (kmI  !«•  MLii.t**  li.«* 
Irutli  *%i  lli'*«f  lai  t».  wlmli  |H!-tia|i^  !ii.i\  }•<■  Miily  kiM'Mii  (••  litiii  aifl  lli«*  |>arfv 
•  iJ  1  utti^liii:^  ;  all  !ii>*i'.ii  «-\  mIi'Ii'  ••,  'IIh-ii  (••r«*.  all  •  ••iiri<ii-iii  •  ii.  Kiiiiiaii  \  t-rai  it «  , 
^  imi-l  !••  ui*aki'iit«l  \-\  :ifi"»ia-_v  ami  tiv*rtl«r"«  ii  l'\  I'^tal  it  ti«ti-li(%  ;  • 
W)i«*n*t«in' ail  allmiii*!  (n  I 'lin«»iiahit  \  .  «»r  i-iuli  a\  ••i«i«  in  •!•  |-ri  •  ia?f  i(*  •  Itii  ai  \  . 
ill  tlioM*  wild  lia\«*itn(«-  iii«*lt '•-f«l  tl,  ai'f  tii^lilv  •li^iiiiii^'  ••!  <  i  i.»iiri-  liut  \ft 
till*  limit  lit'  liii'  !«•  u  )ira\irr  |M-iial(\  than  tin-  ofli'iM**.  laki  n  in  ii  •i\il  ii;;lil.  •)•  • 
iti*rvi*ii ;  niMJ  taki'ii  in  a  oiiiiitnal  hjlit.  ••iir  lau«  lia\i'  n<*  jiiri-ili*  ti'>ti  f\rr  it 
TlilN  |>iiiii-lini«'iil  llirri'l>«ri-  lta*«  li'H;:  a;;>»  li«i  ohm' ••^•••.t  tf ;  ainl  tin-  t'l!i  in  ••  ••! 
aiMMitiiftV  wa-  t'lr  a  |i«n::  tinii*  llii*  iil<|i-<  t  ••nlv  ••!  tin-  !••  i  li-'«ia**(iial  4-tiiirt<«,  mL:<  h 
c*orn*<*ti*<i  till*  ••t1rii«ii*r  yr-^  .*»tiuf'  tiutuur  Hut  al">iit  tin*  i  Ih-m-  nt  llit*  la^t  ««'htury 
tlu'  civil  lilM-riii-o  tn  wliii-li  \\«*  Mfn-  linn  ri-*liiritl  Imhi;^  ii*«'i|  aii  a  t  !>fak  t>t  ii.a- 
liriiiuptfir«**.  an>l  tin*  iip>*>t  li«>rn<l  iliH(i-iiM-*>.  «iili\i-r*i\t-  «•!  all  ri-lt^^nni.  !•«  in^  |>u(- 
lirlv  iiv«'Wi'«l  lM»tli  in  'li^i  ••tir-***  aii<l  vintMi:;-.  i(  ua-  iIi'MjjIiI  iii««-^<«ar\  acaiii  I*  r 
till' civil  |HiUi*r  \f*  int«'r|Hii<i*  |iy  ii**i  atlinittini;  tlM<">i-  nii<«i  r«'aiit*>  A  Iti  thf  pr.- 
vili*i^*t«  III  f»iN  ii-ty  uli«i  iiiaintatiirit  oiii  h  pniH  i|i|i'««  a«  •i«'«ln'\  i  ■!  all  iii*iral  ••Mipja- 

tioii.      Tit  thi<«  rml   it  ua-   i-nai  tiil.  I>v  otatiiti-  \*  \  In  W    III    i     .'(J.  tt.at  il   arv 

• 

1H*n*oii  t'tlurati-il  in.  *»r  }ia\  iin;  iiiu<li'  |ir«>li  o-ii'ii  •»!.  tin*  I'liri-tiaii   r«'lii^i<«n.  •h^.i. 
ly  writiiii;,  |>rintiiii;,  lra<  Imh;;.  nr  iii|\i**i<l  -iM-akiiij.'.  «l<'ii\   tlu*  ('liri«lian  n-lit:.i>fi 
to  Ik*  true.  **r  tin*  Ih'Iv  *>i-n|iiur<-<t   t<i  U-  nl'  ili\  iiir   aiitlinnli .  I.i*   «ltall   u|miii    the 

tir>t  i»tf«*iii-i*  \'V  n  ii-li-ri-<l   iitt  apaMi*  U*  li*'M  an\  <>ltiii-  **r  |ila t  tru«t  ,  ainl  t^r 

till*  M*ron<t  !•«•  ri-!pi« -ml  mm  apaMf  «i|  l>riiii;iiii;  aii\  a<  t:'in.  l^'iii]^  ;;iianliai).  r  \- 
fi'Utnr.  l«-i;at«r.  «ir  juin  lia«i*r  ni  laii<U.  an<l  *>liull  oiiltt  r  tlm-i- \i  ar<»  iiii|»ri««>iiiiii  r.i 
without  I'ail  '!*••  -^w*'  ii'«>iii.  liiiurxiT.  |i>r  r<-|H'niah(  f.  it.  uitliin  \**ur  ni«>it!l.« 
attrr  tlir  tir^t  I  fiix  ;•  r:>iii.  t  In' •ltMiiii|iiiiit  uill  III  ii|i«-n  <  ••iirt  I'll  M  II  ly  n- lit  iu  III  V  li.« 
error.  In*  i-  •li*'i  h:ir;;i>i  li-r  tlial  ••nif  Ip'rii  alt  *li-»al*ilitui. 

II.  A  ofior.-l  of!!  fill-  :«  that  ot  K*Tr*u.  uhi<h  (■••h-iit<«  lint  ill  a  tt*tal  ilt*iiial  •'( 
•iM  < 'hr.-t:aiiit  \  .  I  lit  ••!  •^••iiii-  til  !(•  t  «<.i  nti.il  *thH-iriiii-«  |iul>l;«  1\  aiiil  ol-At.' 
*  -I  hati  1\  a\<i\«i<l.  ht-iri^  •liMin-il  l>v  >ir  Matthr\%  llali'.  "whfrnfiii  rrrkiit 
«/irifiiirwrfi  /••I'fi-i'.  ■  ■.  "i^u  ri  ■•/■*/''i.  f-i' it'»  i-f-t  tt  ^-^  rfiMi|.jf»r  i/f  f»  fi.*ij  "  i  An-I 
lii'ri*  it  inti«t  at*>«'  !■•  a«  kip>%%  !•  ili^ril  (hat  |iartH  ular  tii*Mli>^  nt  InIu-I'  «ir  iiiili<*lir|'. 
not  trhiliii^  t't  •i\t-r(rir!i  ( *liri«t  laiiit  \  it-i-^l.  ^r  !••  *>a|i  (In-  titiiii«latifii«  ••!'  ni*'ra!.! v, 
an*  h\  iiii  iiM  all"  1  h*  "h't  •  t  <•!  I 'It  pi  i<*ii  h\  till- I  .\  li  iii.i:^i-t rati'  Wliat  thn  iriit^ 
ftlittll  tlii'ri't"rt'  Im-  ai/'iiji -i  hi-n'-x  i^a-  !•  t(  hv  •  iir  <>i'l  i  ••n*i|iliitit>ii  to  thr  Urtt  r* 
iiiiiiatioii  tit  tin-  t  ••  1.  •.:.!. 1:.  ai  lii'ii^'i-.  \s\i*<  ha<i  l.tii  iii  a  iii«»«t  urhiiriir\  laiitU'li- 
allowt'il  liiiii  K-'T  (I.*-  '<  Ill-rat  'il  riiiitp'ii  ••!  a  hintH  :;i\«-ii  l>v  l.viitirwiMir  i 
vXti'ii«N  t«i  till-  ^inai.i--*!  <ii  \  Ml  .• -ii  Ip'tii  thf  il«ii  tniit  <»  lit  h'llv  I  liiinli  ;  "*A«rr*^..^j 
rj^f  f/MJ  tiu^'tf  It  i'  .':  '•  ■  ;*.'.  ■  •  • '  ■/•/»  ii-  ;  ;  '  •»r^'ir  »  t.»funr  A'*  ifufiiii  ni/fjiM  ifiifinf, 
atuun'iirt  /«  r,.-.;  r  ( »r.  a«  tlit— •tatud- •'  II«ii  IV  I  I.'i  r\iin*»M*«  it  in  Fii|*li*h, 
•' t«*arln*r^  nl"  I  T r"!i«  ■•II".  ••|..ii.-  ii«..  i<>iiirar\  (••  thf  faith  an«l  Mi-««if|  iK*tt*mikr.a> 
tiiiim  of  till*  h*>l\   I  liiw  I.  \  I  r\  fiitrarv  thi-  !••  (In-  uviji*  ot   tht*  tir^t  ierti<-rml 

c*«iUiiriU,  HJiith  itirihiii  a'.l  hi  r*  t:«  al  •!••«  f  r .i.tx  uidithi*  iitiiiit«t  |ir^*ii«ion  an«i  rx- 
artni*Mi  Atnl  uhat  •ii.'Nt  (••  i.a\t-  a!i*  \  ,k\*  *\  thi  )  iiii.-hiin  lit.  tl»i*  aiiii-rtaiiiiy 
ot'  tlir  rriiiif,  ■»«-•  mi  (••  iia\i  «  iihaii- •  •!  it  :ii  (lpi^-  'lax**  "t  l>liiii|  x«*al  anii  |»i>>u« 
crui'ltv.     It  >  tnit   (!..kt  ti.i   -aiH '.  .Ill-  i.i'iit  h%iMHr:«\  i»t  thf  tanoiuM*  «««-i.t  at 


■   »9m      '*««-^i>(        •if»#-'         ■«■■■'•«-'  ••i,i.  4     /  t  T 

I— Mul    ^^.  M,*.   iM«.-.A  *•:  »•■•«,  f       .MM-*.'  II'     r>      *i 
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first  no  further  than  enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation  for  heresy;  though  afterwards  they  proceeded  boldly  to  imprison- 
ment by  the  ordinary,  and  confiscation  of  goods  in  pios  uses.  But  in  the  mean 
time  they  had  prevailed  upon  the  weakness  of  bigoted  princes  to  make  the  civil 
power  subservient  to  their  purposes,  by  making  heresy  not  only  a  temporal  but 
even  a  capital  offence :  the  Komish  ecclesiastics  determining,  without  appeal, 
whatever  they  pleased  to  be  heresy,  and  shifting  off  to  the  secular  arm  the 
odium  and  drudgery  of  executions;  with  which  they  themselves  were  too  tender 
and  delicate  to  intermeddle.  Nay,  they  pretended  to  intercede  and  pray  on  be- 
half of  the  convicted  heretic,  ut  citra  mortis  periculum  sententia  circa  eum  mode- 
ratur  ;{l)  well  *knowing  at  the  same  time  that  they  were  delivering  the  r^^o 
unhappy  victim  to  certain  death.  Hence  the  capital  punishments  inflicted  *• 
on  the  antient  Donatists  and  Manichseans  by  tne  emperors  Theodosius  and  JoB- 
tinian  :(m)  hence  also  the  constitution  of  the  emperor  Frederic,  mentioned  by 
Lyndewode,(n)  adjudging  all  persons,  without  distinction,  to  be  burned  with  fire 
who  were  convicted  of  heresy  by  the  ecclesiastical  jud<je.  The  same  emperor, 
in  another  con8titution,(o)  ordained  that  if  any  temporal  lord,  when  admonished 
by  the  church,  should  neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
should  be  lawful  for  good  catholics  to  seize  and  occupy  the  lands  and  utterly  to 
exterminate  the  heretical  possessors.  And  upon  this  foundation  was  built  that 
arbitrary  power,  so  long  claimed  and  so  fatally  exerted  by  the  pope,  of  dis- 
posing even  of  the  kingdoms  of  refractory  princes  to  more  dutiful  sons  of  the 
church.  The  immediate  event  of  this  constitution  was  something  singular,  and 
may  serve  to  illustrate  at  once  the  gratitude  of  the  holy  see  and  the  just  punish- 
ment of  the  royal  bigot :  for  upon  the  authority  of  this  very  constitution  the 
pope  afterwards  expelled  this  very  emperor  Frederic  from  his  kingdom  of 
Sicily  and  gave  it  to  Charles  of  Anjon.(/?) 

Christianity  being  thus  deformed  by  the  demon  of  persecution  upon  the  con- 
tinent, we  cannot  expect  that  our  own  island  should  be  entirely  free  from  the 
same  scourge.  And  therefore  we  find  among  our  antient  precedents(g)  a  tmt 
de  hceretico  comhurendo,  which  is  thought  by  some  to  be  as  antient  as  the  common 
law  itself  However,  it  appears  from  thence  that  the  conviction  of  heresy  by 
the  common  law  was  not  in  any  petty  ecclesiastical  court,  but  before  the  arch- 
bishop himself  in  a  provincial  synod ;  and  that  the  delinquent  was  delivered 
over  to  the  king  to  do  as  he  should  please  with  him;  so  that  the  crown  had  a 
control  over  the  spiritual  power,  and  might  pardon  the  convict  by  issuing  no 
process  against  him;  the  writ  de  hoeretico  comburendo  being  not  a  writ  of  course, 
out  issuing  only  by  the  special  direction  of  the  king  in  council. (r) 

♦But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of  the  Christian  p^-,- 
world  began  to  open,  and  the  seeds  of  the  Protestant  religion  (though  under  *■ 
the  opprobrious  name  of  lollardy)(5)  took  root  in  this  kingdom;  the  clergy,  taking 
advantage  from  the  king's  dubious  title  to  demand  an  increase  of  their  own  power, 
obtained  an  act  of  parliament(f)  which  sharpened  the  edge  of  persecution  to  its 
utmost  keenness.  For  by  that  statute  the  cliocesan  alone,  without  the  interven- 
tion of  a  synod,  might  convict  of  heretical  tenets;  and  unless  the  convict  ab- 
jured his  opinions,  or  if  after  abjuration  he  relapsed,  the  sheriff  was  bound  ex 
officio,  if  required  by  the  bishop,  to  commit  the  unhappy  victim  to  the  fiames, 
without  waiting  for  the  consent  of  the  crown.  By  the  statute  2  Hen.  V.  c.  7, 
lollardy  vvas  also  made  a  temporal  offence  and  indictable  in  the  king's  courts; 
which  did  not  thereby  gain  an  exclusive,  but  only  a  concurrent,  jurisdiction  with 
the  bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  advance,  the 
power  of  the  ecclesiastics  was  somewhat  moderated ;  for  though  what  heresy  is 
was  not  then  precisely  defined,  yet  we  were  told  in  some  points  what  it  is  not: 

(')  Dtrrftal.  I.  5,  t.  40,  c.  27.  (•>  So  cilled,  not  ftom  lalium,  or  tnrM,  (lui  etymolofy 

(*)  Chd.  1. 1,  tit.  5.  which  wna  nfterw-inis  (l«Ti»ed  in  order  to  justify  the  birmmg 

(«)  r.  de  fuerrtici*.  of  them.  Mntt  xiii.  30,)  but  from  on«  Walter  Lolbvd.  ft 

(•i  ^4/.  1,.\4.  G«>nnMi  reformer,  a.i>.  1315.     Mod.   Un.  Uist.  xxTi.  IS. 

<J>)  BHiduN  in  rW.  1,  5,  4.  Spelm.  Q\om.  .".71. 

(f )  F.  X.  B.  2'H).  (•;  2  Hen.  IV.  c.  16. 
(')  1  Ual.  P.  C.  396. 
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the  ^tatlltl•  I'.'i  lli-ii  VIM  r  II  il«-i];iriii^  tli.it  ofTtMii  •*«*  Aififtiii^t  till*  MT  of  Ki*in« 
An*  Hot  lii-n^'^x .  aii<l  till' <>riliii:ir\  lit-itihT  th«*rf(ty  ri*-*irmiii*i|  ||-i»rn  |iruri^-«liii|{  in 
Kliy  ram'  ii|Hiii  imri'  »iii|i]i  ii«ii  .  (Iiat  i«.  iiii1i**m  ihi*  |i«ir(\  U*  atiiiMNi  \»\  tnn  t-n^ 
liil'li*  wilth-oot*-.  i>r  :iii  iinlii  tiit«  III  ill  liiTi-**!  In*  fir«l  iim itiui»U  l*iiiiii|  in  tbr 
kiii^'«*  I'lMirtx  III'  i'iiiiiiii*'ii  t:i\%  AimI  vfi  ilii>  «|iirii  t*t  |N*i>H*<-iititiii  «ia«  wx  iIh'D 
BliHt«*il.  \*m  <>iiU  ili\i-rtt-<t  iiitii  :i  lav  i  liuiitifl  Fmf  in  *ix  \  I'spi  iill«T»anl».  !•%' 
Mtttiitc  ol  111  II  Vlll  f-  14.  iIm<  l>|iiifl\  law  nl'  tin-  *>\\  artuli'i  mm*  liia*lf.  «  hit  b 
i**italtli«liril  till'  -iix  nii'-i  riiiiti««ti'«l  |Hiiiit4  lit  |Hi|M-ry.  tran«iili^ianlmtiitii.  <<iUft- 
liiiiiiiiMi  ill  Mill'  kiinl,  till*  i-ililia('_\   lit   till*  tlrrifV.  iii'>iia«ti«'  Vnw^.  tjit*  iMMfitiiv  of' 

tht*  iiiur***.  iiii'l  a>iri«  iiiar  <  ••iitr***i>>ii  :  vilmli  |Miiii(i«  u«t lrii*rniiiMH|  %in\  ri-«**i%«^l 

*i^  1  ^*-  ^'"  '""^'  *;:<»*lly  i<tii.|\.  |iuiik,  himI  travail  mI  1ii«  niuji*«ty  :  fiir  %iiii«h 
^  lii«  iii'"*t  liuiiiMi-  aiiil  oU'ilii-iit  ••ulijiM'tf*.  tin'  l<*nl^  jt^»trit\t'il  ainl  lt<iii|»i'nii. 
ami  tli«*  <-itiiiiiii>iiii  III  |iariiaiiiiMit  a-^ii'iiiltliil,  ili«l  u*»i  **u\\  n*ii«lfr  ainl  tci\«*  unU* 
lii«  hi^liiii--'*  tilt  ir  iiiii«t  liijli  uiitl  lirarly  thutik^."  Imi  iliil  al««»  mat  I  aii<l  ilr«  iarv 
all  «»ii|iii;;iiith  Mf  ilif  tir>,t  tn  U-  iiiTi'tit-**.  an«l  t«i  U*  JMimtsI  with  lin* ;  anil  «il  tlir 
fivi*  la'*t  t>t  U-  li  liiiii.  uiiil  til  •iifli-r  «li*atli  Tin*  ■«aini'  wtatuto  «-«tali!i<»li«*t|  a  iirw 
aikI  ini\i->l  jiiri^«lii-ti'»ii  n|  <  li-rifv  ainl  laity  t<»r  tin*  trial  anil  «'«in\ii  tinii  i»l  ht-nr- 
tio  i  till*  n-i:;iiin;;  |inhi'i'  Ihmh;;  tlifii  i>«|iially  iiilt*nl  <*ii  i|t-"itn»\  iii^  llit*  ■»u|'ni*- 
innry  **t'  tin*  lii-«liii|i**  «i|  KiUni'  aii>l  f<«tulili^liinij;  all  hiIut  llii*ir  «ifrru|iti«in«  oi  th« 
Cli riot  inn  n  1il'><>ii 

I  uliall  imt  |nt|»1i'\  thin  i|i  tail  uitli  tin*  vuritiii«  n'|N>aU  an«l  n'%'ivaU  nt'  ihr^r 
iaiii;iiiiiar\  la\%**  in  tin-  tun  mii  •  fi-'tini;  ri'i;;ii'« ;  hut  ••hull  ppN'fi**!  ilin*4-tly  ti>  th« 
rt'i^ii  ol' i|iiriii  l*!li/.ahi  ih  ;  \\  lirii  tin*  rvliiriiiali«iii  «ai«  finally  i«*lahli*h«*«l  w  Ilk 
tc*in|N'r  aiiil  •liTi'iiiy.  uii«iilli*'il  with  party  raiii-i»iir  nr  |H'n**»nal  i-aprirt*  anil 
neiitiiii'nt  li\  olatutr  I  Kii/.  •-  1.  all  Inrnu-r  ^taliiti*  rflatini;  l^*  h<*rvM 
rv|M*ah'il.  uhiiii  Icavrt  tin*  j'iri-<lii-tii>n  nl  hrrt'*»\  a*»  it  «Iinm|  mi  r«t|iini*tii  law; 
vi£  ,  a«  til  tin*  iiiHii  tiiiii  lit  itiiiiniiiii  tin*»un<»  in  tin*  «•«  i  lr*»ia«tii-al  i-i>iirt» ;  an*!,  in 
c-am*  III'  hiirtiiii^  till'  hiTi'lir.  ill  thi*  prnv  iiitial  •*i-iia(f  miU  w  i  Sir  Matthrw 
Ilalr  iii  iinliM-il  ill  a  ilillmMit  ii|iiiiiiiii,  ami  h«>l>U  that  •»ii<*h  |ii»«i*r  r«-*i«l«'«l  in  tk« 
di<K*«*v*aii  al**ii.  tliMiii^h  hi*  aL;ri-«-'«  that  in  nthiT  «'afM*  lh«*  «nt  i/'  K^rrittt-'^  **rmhm' 
TfH'ln  Ha**  ii'it  «li  niainlaMi*  ot  iiiniiiii»n  ri:;ht.  hut  LTraiiiahh*  nr  i»tht*rwi*4*  m«  r«-ly 

At  th(*  kiiii;  *•  ill-*!  i«  ti '•     Hut   till*  |irini-i|ial   |Mitnt    n«(w  iniihtil  wa*  that  hy 

thin  litatiiii-  a  h><uiiiiai-v  i«  Inr  tin-  tir«t  tiiiu*  *«*t  t*i  u  hat  xhall  In*  a«^i>unt«>l 
lirri'M  ;  ii"*liiii;;  |i>r  tin'  lutiin-  hi  ih:^  t"  hi*  «•»  ih*ti-rniiiii*«l  hut  ti|i]\  «ui  h  liiiota 
wliifh  lia\i-  Im  •It  luTi  t«i|<iri-  •»«i  'h-i  lan-il.  1.  Hv  tin-  MunU  nl  iht*  tanMim-al 
MTiptuii-o .  J  U\  till-  lir^t  l>iur  kTi-iii-ral  i-«imifil%  i»r  im  h  nthi-r*  an  lui\i-  i*c<iy 
UN«*«1  tlii'  \\"i>l«i'i  tin-  l.>il\  *••  M|«tiiri-**.  or.  •»  Whii  h  •ihall  hrn*atti*r  In*  im*  ih'i  Lart^ 
hv  th«*  i>.ir  iMMii  lit  wifh  tiir  a'^oiiil  nl  tht*  i  h-r  j\  lii  i  •»ti\*N  ali*iii  'l'hu«  «aa 
hi*r«-«\  ri  IP  •  -t  I"  a  L'fi  -It*  r  i  •  rt.i.ntv  ihaii  hrlnn*.  ihnujlt  it  miifhl  n«il  ha\f'  !<«-«'& 
tht*  uiir-i  ;••  l,:i\i  lii  r,iii-<l  it  .n  tiiiui*  oiiil  initrf  |ir«-i  i*>i*  anil  |iaittiuUr.  a*  a  maa 
•l<i  1     '"iii -I'ii*' I   ''t.ll  ".lahii'  ti»  In*  hiiriii-'l  t'trwhat   |N'rha|iN  h«- i|i*l  iiot  uii'ler* 

'  -1     »t.iii  i  III  U-  hi  ri-">\  tlii  th«-  «ti  ii**ia**tit-al  juilifi*  ■»!  inl«*r|iri*lol  Ihv  «i>n«u| 
tki*  raiiiiiiii  .tl  ■•i  !i)itiif-i-** 

Fiff  lh«-  writ  >/•  ti.i'.ft.  .  I  i/i' iir*  ri  /..  n*iiiaini*i|  otill  in  hint*;  an«l  ««*  ha\t*  m- 
Maiit-fi*  ••!  ;!i  Im  iii;»  |»iit  III  i'\«-i  iitiiiii  u|Min  twfi  anaha|>li*«tii  in  th«*  M-\«*iit«*«  titb 
of'  Klt£ah<  ih.  ami  iu<i.\riaii*«  in  tin'  hinth  **t  Jaim**  th«*  Fir^t  Hut  it  waa 
ititallv  uh"ii^li*-*l.  ami  Ihti-i  a^raiii  ^uhin  tnl  itnlv  t*>  t-iTli>«ia*tli<'aI  ii*mxti>>o 
pr^t  .^ihif'  .inif't.t .  \'\  \irtui-f|  th*'  -tatiiti-  J*.M 'ar  II  r  *.*  Fi>r  in  miii*  a.i-1  \hm 
ikaiiK*  n  ijii  our  i.iii  :«  uiTf  ih  ii\«ri<l  ii->iiii  thi*  oLi%i'r\  t»\  iniliiar\'  t«'nunr«.  i»«r 
iMnlirai  tf«>iii  arhir.ifv  iiii)ir  i<»>iiiiii  nt  h\  tin-  K.if.»>i*  •  r^'U*  ai'l.  ami  «»ar  mifiil* 
fntiii  tin-  l\r.iiii.\  ••?  i»i:|Mr-!  I  '•i^  hj"!r\  \\  ih  iii>>ii«hili;{  till*  la»l  liatliCr  (il* 
pt«r*i'rUt  i'*ii    Ml   till-   Lii^k  -ti   lAw 

In  V.  I  ai  1  li.i\i-  h'U  -.* -I.  I  u  'til'l  !■>•(  hi-  uh'h  T'^t'MMl  tu  •l«*n>t:al«*  fmiu  tk« 
ju«t  n^iii- ••!  li.i'  n.it  .••I..I.  •  i.iir  r..  or  t"  {.i\i<ura  h^i^i  l.ililuilr  i»l  |*nB|KaicatiD|( 
any  riii<  i:'i  I  /•  -s  1  "••  'i»  .ri,.  •:  -  n  ri  i  ^'  ■  i«  in  iM-  r-  <  M  jip^joifatinij  I  ^a%  . 
fur  ihi-  I -I*-  « -iri  r'.iifi.ri^'  1 1.1 ':».  w  rl.-',*  .Ill  i  fi'li  .i\  •■•ir  tii  ililTii»«'  ihi-tit.  ^vrnt 
lianlli  i*_-'  .'I'.i  i\  .iiiv  iti.iii  III  aii!i.>r*\  1  III  \  III*  an  I'i  iilu«tralr  th«-  ri 
CfllfiHT  "I  ■'  .t  I".  -.  ii»  «  -:.il  l.-I.Mi*  lit.  I  \      ■  ■«  ri  •  l-.f  n  ".»*  l«»rnuT  liim-*      H*rr%- 

•     ...|  ^    i:  K'l     .  /:  •  1  iia  r  c  «a. 
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thing  is  now  as  it  should  be,  with  respect  to  the  spiritual  cognizance  and 
spiritual  punishment  of  heresy:  unless,  perhaps,  that  the  crime  ought  to  be 
more  strictly  defined,  and  no  prosecution  permitted,  even  in  the  ecclesiastioal 
courts,  till  the  tenets  in  question  are  by  proper  authority  previously  declared 
to  be  heretical.  Under  these  restrictions,  it  seems  necessary  for  the  support 
of  the  national  religion  that  the  officers  of  the  church  should  have  power  to 
censure  heretics,  yet  not  to  harass  them  with  temporal  penalties,  much  less  to 
exterminate  or  destroy  them.  The  legislature  hath  indeed  thought  it  proper 
that  the  civil  magistrate  should  again  interpose  with  regard  to  one  species  of 
heresy  very  prevalent  in  modem  times ;  for,  by  statute  9  &  10  W.  III.  c.  82,  if 
any  person  educated  in  the  Christian  religion,  or  professing  the  same,  shall,  by 
writing,  printing,  teaching,  or  advised  speaking,  deny  any  one  of  the  persona 
of  the  Holy  Trinity  to  be  God,  or  maintain  that  there  are  *more  Gods  r*^ 
than  one,  he  shall  undergo  the  same  penalties  and  incapacities  which  were  ^ 
just  now  mentioned  to  be  inflicted  on  apostasy  by  the  same  statute.^  And 
thus  much  for  the  crime  of  heresy. 

III.  Another  species  of  offences  against  religion  are  those  which  affect  the 
established  church.  And  these  are  either  positive  or  negative :  positive,  by  re- 
viling its  ordinances;  or  negative,  by  non-conformity  to  its  worehip.  Of  both 
of  these  in  their  order. 

1.  And,  firet,  of  the  offence  of  reviling  the  ordinances  of  the  church.  This  is 
a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non-conformity, 
since  it  carries  with  it  the  utmost  indecency,  arrogance,  and  ingratitude :  inde- 
cency, by  setting  up  private  judgment  in  virulent  and  factious  opposition  t(» 
public  authority ;  arrogance,  by  treating  with  contempt  and  rudeness  what  has 
at  least  a  better  chance  to  be  right  than  the  singular  notions  of  any  particular 
man  ;  and  ingratitude,  by  denying  that  indulgence  and  undisturbed  liberty  of 
conscience  to  the  members  of  the  national  church  which  the  retainers  to  every 
petty  conventicle  enjoy.  However,  it  is  provided,  by  statutes  1  Edw.  VI.  c.  1, 
and  1  Eliz.  c.  1,  that  whoever  reviles  the  sacrament  of  the  Lord's  supper  shall 
be  punished  by  fine  and  imprisonment ;  and,  by  the  statute  1  Eliz.  c.  2,  if  any 
minister  shall  speak  any  thing  in  derogation  from  the  book  of  common  prayer, 
he  shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first  offence,  and  for 
life  for  the  second  j  and  if  he  be  beneficed,  he  shall  for  the  first  offence  be 
imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice;  for  the 
second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprisonment;  and 
for  the  third  shall  in  like  manner  be  deprived,  and  suffer  imprisonment  for  life. 
And  if  any  person  whatsoever  shall,  in  plays,  songs,  or  other  open  words,  speak 
any  thing  in  derogation,  depraving,  or  despising  of  said  book,  or  shall  forcibly 
prevent  the  reading  of  it,  or  cause  any  other  service  to  be  used  in  its  stead,  ha 
shall  forfeit  for  the  first  offence  a  hundred  marks;  for  the  second,  four  hun- 
dred ;  and  for  the  third  shall  forfeit  all  his  goods  and  chattels,  and  suffer  im- 
prisonment for  life.'  *These  penalties  were  fi*amed  in  the  infancy  of  our  r^e^-t 
present  establishment,  when  the  disciples  of  Rome  and  of  Geneva  united  *■ 
in  inveighing  with  the  utmost  bitterness  against  the  English  liturgy;  and  the 
terror  of  these  laws  (for  they  seldom,  if  ever,  were  fully  executed)  proved  a 
principal  means,  under  Providence,  of  preserving  the  purity  as  well  as  decency 
of  our  national  worship.  Nor  can  their  continuance  to  this  time  (of  the  milder 
penalties  at  least)  be  thought  too  severe  and  intolerant;  so  far  as  they  are 


*  This  statute  has  been  repealed,  as  far  as  it  affect^  Unitarians  only,  by  the  53  Geo.  III. 
c.  10!  >.  Prosecutions  for  reviling?  the  Trinity  seem  to  have  been  generally  fnimed  on  the 
construction  of  the  common  law.  The  9  &  10  W.  III.  htis  not  altered  the  common  law 
as  to  the  ott'cnce  of  blasphemy,  but  only  given  a  cumulative  punishment.  And  it  Beema 
also  th<'  53  Geo.  III.  c.  100  does  not  alter  the  common  law,  hut  only  removes  the  penal* 
ties  inijx)sed  upon  persons  denying  the  Trinity  by  1)  &  10  W.  III.  c.  3J,  and  extends  to 
Buch  pers(3ns  the  benefits  conferred  ui)on  all  other  Protestant  dissenters,  by  1  W.  and  M. 
B.  1,  c.  IS.    1  liar.  &  Ores.  26.— Ohitty. 

-  This  statute  of  1  Eliz.  c.  2  was  repealed,  as  far  as  relates  to  Protestant  dissenters,  hf 
the  31  Geo.  111.  c  32,  s.  3.— Chittv. 
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Ivvrllrtl  iif  till*  ••ffi*ini».  ii«»t  Iff'  f^fnhn/  lUiXi  r**u'\\  In'iii  tlif  n.ili'*n!il  rlmrt-li.  I«iit  "f 
rili/fH'/ iif  t  liat  •  liiii'<  h  iiiiii  • '••'rt/.  f.fi,;  iti  i>r<iiiiai.t  I  ••  f<>r  !!••(  «iiti|iiittitiLr  il»  |>iit>i;«* 
ju<l|{iii«'iit  til  I  til-  |tri\:itf  ••I'lriM'h  lit  iitlii'p*  K<*r.  tli*>iii;h  it  i*  rl«'ar  Itiat  ri**  r«*- 
Htniilit  ■»liMii:<|   In-  l:ifi    iijMiii    i;itii>i,:il    :iiiil  •h">|i:f*i"ii:it«-  ill**  ti«tit.ti«  i-t   t)  •    r«-«  ti> 

tudr   iiinl    |ir<>|irii't\  nl    li «l.ilili«li«'il    iiiim|i<   «>t    H«<i>iiii|i,  \  fl    i  titi(i;riit  1\    aikI 

Ciilit«*iii|it  an-  uli:i(  iMi  < '«t:itiii«tiiniht  i  :iii  (••!•  r.it*'  "  A  nu'iil  un:i«  I.iih  lit  l<» 
triflott,  mikI  alt  mil  iii|H>i  .Iff  /••al  t>ir  ntiii  iii.n.;  (In  m.  iirt*  •-•(ii:ili\  rflH  u.'*ti«  »ri'1 
AtiHiinl ;  lilt  tin-  laifi-r  j*  al  |irt -*•  nt  tin-  !• -••  «'\i  n-^al  I*-  Um  an***  lr».iii  |--:  !.«mJ 
n*liiM>ii*».  •»>il)i«  ii'iitix  Itiiid  •!  at  :ii  a  l>>i'iii«  r  \ ••Mill.*      i     il  unti!*!  ii*i«   I***  •■\Tr«-iiH-lv 

• 

Ulintivi*ial<;«-  t'l  iiaki-  an\  ai'i-ra' i>>ii"  in  tin-  *••  |-\  ii  «■  ••!  iIm'  <  hun  li  .  iiitii  •«  l\  it« 
own  r<(li***-iit .  Mr  iihii*»«  it  i  an  l><-  -^litwii  ti.at  •••iii«-  iiiaiiitr^t  llii|iii-t\  'ir  •{••••k  h^ 

Alwtiirihiv   \\  \\\  \**\['*\\  tp'ui  i  iMit  .it'ithi:  iIk-  |iri-'i  it  ri>rrn** 

2.  Noti  f  Miiftirtnit  v  !■•  tin*  wiii-tii}!  iii  iii<-  •  Imrt  li  i«  lli*-  ntluT  (ir  ti*.'.tt.\i« 
hniiu*li  ••!  tlti*'  otIriH'f  Aii'l  t'*r  till**  tlnrt-  ■••  imii  li  iiHti^'  l<i  !■«•  |ili-a>ii«t  tl>an  t>*r 
tilt*  f'tirini'r .  I'tini;  •(  inatii-r  "I  |ii'i\jkti-  i  •»n*»<  n-tM  •■.  {**  thf  oirrui*!*'*  •'!  uh:*l.  ••ur 
prifH*iit  law*  lia\  I' •li<*u  II  a\i-i'v  pi'-t  aifl  < 'i.ri«ii:iii  iiiiliil^iti**'  K<*r  iiifl'Mii  t«-*tly 
aII  iM»r^"*iitiiin  ainl  «ip|iri-">'*ii>ii  ••!  Wi-ak  ntiiii  ii-ih  •  •».  t'li  ilif  ••••iri"«'l  ri  iiji^ti* 
|N*n*llA*»ii»ii«*.  an*  liii:til\  iinin-titial'lr  ii)'ii|i  i-\itv  |triiM  ipli*  *•!  iialiirul  n-ai*"?!. 
ci%*il  IiIntIv.  (»r  •mhiihI  ri'li;;iiiii  lltii  tati*  iiiii**!  Ih-  laki-ti  u*»\  !•»  <arr\  thi*  iii-lul- 
«r.>i      t;i*li«-i'     llitit    oih  h     fMriin*"*     a**     iiia\     «'ti<JatiL;*-r     *tlii'     lia(i<*l<al     liiunh: 

'J  tlirn*  In  iilua\*«  u  ililli-it  In  I*  t«»  !•••  iii:i>lf  U*(Hi*«-n  t«>l«*ruti«»ii  aii'l  i^ta- 
blialinirni 

Ntiii-<-tiiit'iirtiii<«l«  ari>  ii|  tun  -••rl*  lir-*!.  ••n*  li  a*  al"»»'iit  !liriiiM'lv«»*  In.ii! -Ii^  in* 
WorHlil]!  Ill  till*  i**»t:il'litlH-«l  «  liiin  li.  llin>iii;}i  tiilai  ii  riliL'i"ii.  aii'l  atlt-ifl  tl.r  •«  r- 
VilV  tit    H«»  "llH-r  lnP-^lia-mll         I  In—i*.  li\    till-  •«t:iMitt-»  «il     I    Kli£    «      J.  'Z-'»   Hi  I    •      I, 

and  3  Jar    I    •-    t.  Ii>rt«--.t  •'H*'  •Iii.Ihil:   t>i   tin*   t rt'\ir\    l.tml  <•  i|.i\   linx   a^*  aU 

nent  tlii*iii**i-I\i*n.  ami  'Ji*/  !••  tin-  kmi:  it  llnv  i  •>iitiiiiif  *iii  h  «li'taiiit  ii>r  a  tit'>i«th 
toict'tln'r  Atnl  it  iiii-\  ki  •  |>  an\  ininat*-.  tliii-*  irn  li4hiu*>lv  i|i*>|HMt  •{.  in  tL«  .r 
hoUM***,  tlii'\  iMrti'il   I*'/   \**r  innnili 

Tho  »M*<'i»ii'l  •»|N'fii"»  lit  ii'iii  •  •••ii<<rtm">t<*  arr  iIm»*«'  uhu  «iff«*ii'l  tlir'»iij)i  a  iii»*- 
takcn  **r  |»ir\rr*i*  /.•  al  Sm  K  uiii-  i  «(i  iimil  l._\  mir  lai**".  iiia«tt<l  -ifH  •■  !!.•• 
time  « it'  til*'  i'i't"riii:it hill,  t**  In*  |i.i]>"*t«  aii<l  l*n'(i  •taut  ili^^fniiT** .  t*«*t|i  ••!  mL.'U 
wore  »ii|i|i**ofl  t«»  !•••  «i|iiaii\  -•  lii*»iiiali('<t  in  ii"(  imnniiiiiii  atit';^  MitS  Mit* 
IMtiitiial  i  niir*  li  :  witli  (lii-  ilitti  n  ih  •■,  that  tin*  |i:i)ii-t<«  •li\i'lf«t  tn'iii  it  ii|«it  ii  a* 
tvrial,  tln*ii^li  iTi''Mifiiii-".  r«-.io  'n*  .  I'lit  inaii\  <*t  tli>-  ili«'*«'ii(«'r»  ti|Miii  iiiattt-r*  nf 
iiKliltcrriii  <-,  iir.  Ill  III  1. 1  r  u>>iii«  ii|h.|i  iih  ria»i*ii  at  ail  Yi*t  <-i-rtaiii!\  onr  af.ii-^ 
ton*  Urn  iiii-1:ik«-ii  111  (i:i  .r  piai-  «'t  •  <iiii|iii!*>Hi|i  ami  iiittili-rarii  ••  Tin-  •iti  I'f 
acliiAin.  a*  -Ml  li  i«  l«\  fill  nil  .ifi-  tin  tiliiiiiii  d-n  |  •ral  <  m-n  hHi  ami  |iiiir«linn  itt 
If,  tlinHi^ti  \\i  ikin---<'l  in'iiiiit.  tliiiiiijli  iiii«*|:m'i  t«-i|  |iift\',  llinm^li  |M  r\«-r««^ 
ni*iiM  ttli'l  aiiii-itv  ct  ti  tn|M  I  i>i-  wIihK  i>i  •iflrh  tin*  i  a««*  tlir**UL;li  a  |ir<'«|«it  i<t' 
MM'ulnr  a'l\  aiita  J*-  in  Iniilinj  u.*li  a  |iait%.  nun  i|iia!Ti*l  uitli  tin*  i-i  i  U-*tji*tf  al 
Oiitatili«liiii'-iit.  t  In-  •  ;\  il  ina^"'«ttal«-  lia*  ii<  1111111:;  tn  •!•*  \%  ith  it.  iiiiU-^a  iKi-ir  ti  t.*  t« 
AIl«i  Jirat  til  <■  arr  -in  ii  a«  t  -.  •■  i%  n  I'lin  '»t  <|i«t  iir(»atn  i*  t«t  ttn*  ^tat**  I  If  i*  l«-iifitl 
in<l«*t*i|   t«i  |»l>*tt-it    tin-  I  -TatM  o.n  •!  I  l.nn  II  .    aii'l.   li    tlil*    I'atl    li«*    In-ltrr  «-!T«*«  tc^t   tv 

•dmiltiii^  ii'iin  l-.ii  It-  :;«  ii'i-n*  tntiii^'t-r^  til  ••tti*  •■•  i't  1rii«t  ami  i'iii«»luni<-ibt .  hr 
is  it*rtaiiilv  :it  iil'i-rtv  '••i  I'l  •!••  tl.i-  •!  -{•••»al  it|  itrliir*  Usii:;  inatlt-r  «•!  Ia\«>ur 
And  ili**<'ri-t niii  Kmi.  tLi^  immfiI  !•*  :ii^  iiin  t*  ■»•■<  uri'it.  ail  |i«*pM-«-uti«iii  ti»r  diti'r^iiv 
of  «i|iiiin>ii«.  l.'>u<\iT  t'.'in  iil>>ii*  ••r  ai'^iiril  tl.i'X  iiia%  !•«*.  i««  otntrarv  t*i  r\rnr 
|»nii<-i|iii-  •»!  -•iiii'i  I'iiln  \  aii'l  •  -\,t  tn-fi<>iu  rli«'  fiaiiH**  ainl  ■»alMinlinatii»n  tif 
mr»»'%  ('•*  «i*t\:\.  T-.<-  |Mi«;nii  ••?  •:•<.••!  ••n.  tin*  inatiMial*  uni|  *ii»li»ur  ••!  tli« 
-'  !iiiiii«t*  r  -  ^aiMn  !it.  tin-  i> ■  i.in  '  in  a  kfn'^ii  i^r  iinkiniiiii  it»rni  nl'  tira^rr. 
ami  iitlii  r  niatt«i^  '•!  tin-  ^.iiiti*  l«  ri  I.  m  .«t  Im*  Ittt  (••  tin*  i»litMli  ul  rVrr\  litati  • 
|iriVBt<-   h.-ljnn  ht 

Willi  f».,.i-'I  t  ^i-r*  t'»ii-  t«i  /'•  '..'.»,f  i/.i»ffirfr«  <iltlii»iijrh  tli«*  rxiwrii'iM^  I'f 
thrir  t ur  l>  1.1  lit  '1  ^{••••»!n>ii  in  t<>i  ii.i  r  T  im  ■•  •>« «  a«:>tfii-«|  «i*\4'r:il  •litalnlitii'^  aii*l 
rvntrn  *    -  .•>     -■«  i    •  Ii   I  oLall  ti<l    i.n  ;•  rt.iu*    !<•    Mt-t.t\      In   It*   lanl    Ulmn    tLt-m    Iv 

<*  P*  4       >  - 1  •     ■      •     I  M  r'«k  Kirf    tMi.   »4   •»•»<&•(   at^ 

n«»i»  •     •  '-•*■«•"* 
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abundance  of  statntes/y)  yet  at  length  the  legislature,  with  a  spirit  of  tme 
magnanimity,  extendea  that  indulgence  to  these  sectaries  which  they  them- 
selves, when  in  power,  had  held  to  be  countenancing  schism  and  denied  to  the 
church  of  £ngland.(^)  The  penalties  are  conditionally  suspended  by  the  statute 
1  W.  and  M.  st.  1,  c.  18,  ''for  exempting  their  majesties'  Protestant  subjects,  dia- 
senting  from  the  church  of  England,  from  the  penalties  of  certain  laws/'  com- 
monly called  the  toleration  act ;  which  is  confirmed  by  the  statute  10  Anne,  c.  2, 
and  declares  that  neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz.  6. 2, 
§  14,  3  Jac.  I.  c.  4  &  5,  nor  any  other  penal  laws  made  against  popish  recu- 
sants, (except  the  test  acts,)  shall  extend  to  any  dissenters  other  than  papists 
and  such  as  deny  the  Trinity:  provided,  1.  that  they  take  the  oaths  of  alle- 
giance and  supremacy  (or  make  a  similar  affirmation,  being  Quakers)(a)  and 
subscribe  the  declaration  against  popery ;  2.  that  they  repair  to  some  congre- 
gation certified  to  and  registered  in  tiie  court  of  the  bishop  or  archdeacon,  or  at 
the  county  sessions ;  8.  that  the  doors  of  such  meeting-house  shall  be  unlocked, 
unbarred,  and  unbolted;  in  default  of  which  the  persons  meeting  there  are  still 
liable  to  all  the  penalties  of  the  former  acts.  Dissenting  teachers,  in  order  to  be 
exempted  from  the  penalties  of  the  statutes  13  &  14  Car.  II.  c.  4, 15  Car.  IL  o. 
6,  17  Car.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  also  to  subscribe  the  articles  of  re- 
ligion mentioned  in  the  statute  18  Eliz.  c.  12,  (which  only  concern  the  confession 
of  the  true  Christian  faith  and  the  doctrine  of  the  sacraments,)  with  an  express 
exception  *of  those  relating  to  the  government  and  powers  of  the  church  r^R^ 
and  to  infant  baptism ;  or,  if  they  scruple  subscrioing  the  same,  shall  ^ 
make  and  subscribe  the  declaration  prescribed  by  statute  19  Geo.  III.  c.  44, 
professing  themselves  to  be  Christians  and  Protestants,  and  that  they  believe 
the  scriptures  to  contain  the  revealed  will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  Thus,  though  the  crime  of  non-conformity  is  by  no  means  uni- 
versally abrogated,  it  is  suspended  and  ceases  to  exist  with  regard  to  those 
Protestant  dissenters  during  their  compliance  with  the  conditions  imposed  by 
these  acts;  and,  under  these  conditions,  all  persons,  who  will  approve  themselyes 
no  papists  or  oppugners  of  the  Trinity,  are  left  at  full  liberty  to  act  as  their 
consciences  shall  direct  them  in  the  matter  of  religious  worship.  And  if  any 
person  shall  wilfully,  maliciously,  or  contemptuously  disturb  any  congregation 
assembled  in  any  church  or  permitted  meeting-house,  or  shall  misuse  any 
preacher  or  teacher  there,  he  shall  (by  virtue  of  the  same  statute,  1  W.  &  M.) 
De  bound  over  to  the  sessions  of  the  peace  and  forfeit  twenty  pounds.'  But,  by 
statute  5  Geo.  I.  c.  4,  no  mayor  or  principal  magistrate  must  appear  at  any  dis- 
senting meeting  with  the  ensigns  of  his  office,(6)  on  pain  of  disability  to  hold 
that  or  any  other  office  :  the  legislature  judging  it  a  matter  of  propriety  that  a 
mode  of  worship  set  up  in  opposition  to  the  national,  when  allowed  to  be  ezex^ 
cised  in  peace,  should  be  exercised  also  with  decency,  gratitude,  and  humility. 
Dissenters  also,  who  subscribe  the  declaration  of  the  act  19  Geo.  III.,  are  ex- 
empted (unless  in  the  case  of  endowed  schools  and  colleges)  from  the  penalties 
of  the  statutes  13  &  14  Car.  II.  c.  4,  and  17  Car.  II.  c.  2,  which  prohibit  (upon 
pain  of  fine  and  imprisonment)  all  persons  from  teaching  school,  unless  they  be 

(r)  23  Eliz.  c.  1.     29  Eliz.  c.  6.    35  Eliz.  e.  1.    22  Car.  II.  C)  Se«  stat.  8  Geo  I.  c.  6. 

c.  1.  (*)  iiir  llamphrpy  Edwin,  «  lord  nuijor  of  I^oodoQ,  bad 

(>)  Th«>  ordinnnce  of  1646  (before  cited)  Inflicted  imprtooo-  the  impradence,  soon  ftAer  tbv  toleration  net,  to  so  to  a 

ment  fur  a  >vir  on  tho  third  oflTence.  and  pecunianr  penal-  Prexliyt^rian  meeting-houM  in  his  fbrmalitlt^;  whieli  It 

tirm  on  the  former  two,  in  c»«e  of  UKing  the  Book  of  Common  alludt*d  to  by  Dean  8wi(t,  In  his  Tate  nf  a  Tuh,  andar  tt* 

Pntyer  not  only  in  a  place  of  public  worship,  but  also  in  allegory  of  Joofc  getting  on  a  greftt  horse  and  eating  evilaid. 
any  private  lumily. 

*  To  constitute  an  offence  within  this  act,  the  party  muii  come  into  the  place  of  worship. 
See  5  T.  K.  542.  The  ena<!tment  is  repeated,  without  the  words  **com«  into,"  in  the  02 
Geo.  III.  c.  15.'),  8.  12,  which  imposes  the  heavier  penalty  of  40/.  The  act  applies  only 
where  the  thing  is  done  wilfully  and  of  purpose  maliciously  to  disturb  the  congregation 
or  misuse  the  j.reacher.  Per  Abbott,  C.  J.  2  B.  &  C.  690;  sed  viiL  Peake,  R.  132.  5  T.  R. 
542.  Eaeli  defendant  is  liable  to  the  penalty.  5  T.  R.  542.  An  indictment  found  al 
sessions  may  be  removed  into  King's  Bench  by  prosecutor  before  verdict.  5  T.  R.  M2» 
4  M.  &  S.  508.— CuiTTV. 
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lirriiM-il    liv   tht*  upltiinrv.   nti<l   oiiiMirilH*   ■  f|i'i'laniti«>ii   tif  railiformitv  In  th>- 
liliiri:y  tit  tlif  t'iiiinh.  aii<l  n-vmnily  tn'f|Ui*iit  <ti\iiM*  *>4*nit-«*.  f*tt\*»l»^h**i  h\  V..- 
1m«i>  ••!   tln«  kiiiLTili'ii)  * 

A»  l«i  f-tff*i^,  wh;it  lia*i  Im-iii  ••ni'l  iil'  tlir  I*nit«'*ijiiii  *li»««-n|rr^  uf*iiM  h-.;  J 
g...  i*i|iiall\  -itniiiL:  liir:i  Lr«>iifr:il  liil«-r;ili«iii  mI  ilifrii  ;  *|trii\  Hli-tt  lli«  ir  •••|4rali"r« 
'  *  uuM  tiiiitiili*i|  iiiii\  ii|Miri  ilitli-ri-iii-«'  «i|  •i|iiiii*iti  Hi  n-liifp'ti,  ati*l  tl.i-ir  finr. 
ri|)li'«t  tlnl  n^ii  iiUo  ixti  ii<l  !••  a  «iit«Vfr<«iiiti  nt  tin-  i  ivil  ^••vi-riiriii>iil  It  kih  f  tl^-  v 
Ctiuiil  U-  liptii^lit  \*  rfiKniiii-i*  I  III*  <tii)in-iiiai  y  *>t  tin-  |hi|n*,  tlirv  iiiijlit  «|u:<'liT 
t'fijiiy  llirir  M'vrn  ••:i«  raiiHMil'".  llu'ir  |nir^'al«»ry  aipl  aiiri«  iilnr  •■••iil«-'»»i"n.  iKi -.r 
Hi»n»lit|i  «•!'  r«-li«-^  tku*i  inka:;<'<t,  nav.  i-Vi-ii  Ihnr  IninMiilt^taiitialiiiii  lint  w  hi;i*  tht-v 
Bi'kiiou  |i*fli;«*  II  |i»nM^ii  |"»\%«r  ••ii|M-n'»r  !•»  tin*  ••i\ir»>;;iiC\  ••!  lh««  Wtti^^'il^in.  lK«-_\ 
iraiiiHil    <-iiiii|ilatii  It   di"    iaM^  nt'  thai    kiiiiftltim  uili   iimI    in*ut    th«  in    u|rtt||   tLc 

t«M>tilli;  «'|     |r<HM|    ntllijiTt* 

l«<-t  II-  llii>n-t'tin*  rii»u  takr  »  \  icw  i»l'  th«*  law«  in  fiin-o  a^rain^t  thr  |<i|>iMa . 
wtHi  ina\  Ih*  ilividfil  intu  ilin*«'  <-la«»n«"«.  |NT^iiii«  | in •('«•««] ii^  I'"|'**'7  •  I"'!*!*!*  ri-«  u- 
MintN  ii»h\i«-i,  himI  |Mi|ii»li  |irii*«t<i  1  l*irn**tt^  j>r'/r.Mi»f/  fA#  j»»j'%'k  rri^  ;  ■  n. 
lM*»itti***  tli«*  iMriiifr  |i**!i:iltir<*  fi»r  n>i(  tn*«|uriititii;  tlii-ir  |iari«li  rlmn  K.  an- •!:•> 
«Ii|ih|  Ipiiii  takitiLC  tlii'ir  laii'U.  ntliiT  hydi-^nit  nr  |*iin  li.i*«<.  att«  r  «-i|;lit«tn 
Vt'an*  <•!  aiT*'*  niilil  tlit'\  n-h«iiirii-f  (ii«'ir  rrmr^;  tln'V  iiiii**t  at  flu*  iiLf*-  ••!  luir  t%- 

•  ■  • 

cine  n*t;i*»i«*r  ihfir  i-*>tati*-  l«i-liiri*  ai  •)iiirv«i,  iiii«l  all  fiitiin*  i  <*nvi-yaiii-r«  aini  «  :.!• 
rt'latiiii;  t«>  ilii'iii;  llii'\  an-  iih  a)*al>l<>  <>t  |irf»«-iitiii;;  In  any  a<i\4>WMiri.  ttr  ::raiitiitf 
to  aii\  <*tlii'r  |nt*iiiii  aii\  av«i|i|;iiii  i*  nt  tin*  t*:iii)i* ;  tlif\  inav  rmt  kt  •  ii  «ir  I'-a*  K 
any  f*i  Im  Mil.  uipIit  pain  **t  |N*r|*itiiai  irii|iriii«>tiiii«>iii  ;  »ii*l  it  tlifV  vmliitirlx  «a\  ^r 
hear  iitit**-.  tlnv  tiirti-il  tin*  ••m*  tun  liiiritlrfil,  t)i«*  i*lh«'r  ttiif  liuii*ln-<i  rnark*. 
fiiici  «*a«  h  •*li:ill  Mitl«T  a  \  «-ar «  iiii|in-«>iitii«-iit  *I  iiu-  iiiiirli  fnr  |nt^*ii*  «h<«. 
fhiin  tli«*  iiii-lortiihr  ••!  t.iiuiiy  |iri-iii*lii'f<«  nr  ntiiiTMi-i'.  Iiiivr  f^fiii  ••iit^l  an  an 
liA|>|i\  aitai  liiiii'iit  tn  till*  iSiiiiiixli  rliiirt-h  Innii  tlii-ir  inlanry  aifl  |»iil>li«  Iv  |>n*- 
ti*Mi  it«  I  rn>ro  Hut  i!  ni>\  i-vil  iiii|ii**lry  m  ii****}  in  nvi-t  tlic^t*  rrntr*  ii|*>n  thrin. 
ir  any  |N>r*>tiii  ■»i*ihU  aipitlii-r  n^r-ia't  in  Im*  iHluiatiMt  in  ili«'  |m<|i|i»|i  n  Iici**i  «>r  t«* 
rmnic  in  any  ri'li:;inii>«  Immi-m*  alimu'l  Inr  that  puquimt*,  nr  rnntriliUl«-«  to  ibrir 

•Tlf  \.A  I4<'.ir    II    .'    1     ITi'.ir    II    *■   '2,  an*!  .X*<\ir    II   r    I.  aro  r<-|i.al««l  U  l^'*  '.: 
<tro    III    •     i  •'•.  •.  1.   \.\  Miihli   All    |>liii«-*  «if  rtli|f!tMi*  «i>r«lii|i  lit    |'nit«^t«iit«   nm*t   !• 

•'■■rlitii  •!   I'tl.i    i<.-).--)>  ••!   t),t   •! cr  tli<*  4r<  ImI*-i4i  •<i.  ■  f  Ih**  art  li'li*^'«  nn.  «ir  in  iLr 

Ju*ii*  •  -  •*  :  ■■•'  •:•  '•«  :  !•  "T  >i-i  If '•  I  >•  -"-i-  If.  .lift  •li^ll  I-  .il*«i  ri>'i«:i  n-il .  mn^i  a  |«  rwAiii  u> 
till*  .'III  ■  >>>'  ■'   '.'*       •ii-l   I-  ■'    i>    •   thill   '."     11.  i\   I  ■■   .ii7ltS<i   {•  r  |«  riiiiitini:  ti.*-«'t.r.^   :n 

|iIa«  •■•  Ii       t!  ti-  ■!  "■•:•.•"■•  '•■!      .ii.<l    >  \   ••■•  !     I.  .  ■.  •  r\   i  •■r«<<ti  !•■  ••-ti:ii,S  iif  |  r«  a>  t..?  ^ 

at,  nr  I-   n -•   .i«    -M'li   I    I  .•i«'i    I- •■xi'Tiii.fi-l  t".ti.  j-i;  i!?!t-«    ••  *  |«-r«rin  ■K*'*  Kft* 

takrn  t: t*)i  .tii>l  it.  m1<-  i  ■  •■  •!  •  !  ir  ii.«>ii  i  rt  ••  r]l*«-«l  I  \  ili«'  I  W    AM    •!.  I.  r    I"   r«  Brv 

art  BiiK-t  •!  tij?  tilt*  •.ini*-  |.i  -•  ■  t  III*  r\  ••ii«-  |'r«-.M  hriii;  **r  li'Ai  liitkt!  «t  »u«'h  |-1m'v  *» 
rirriiti*'"!  -inl.  mIk'h  ii<(ii.i<<i  l>\  .i  iit.i«:i»tri(t*.  laki*  aiiii  >iil  •«-rit«-  th«*  •>«lh  ah*!  ^Ir^  Aarm- 

Imn  •!« '  !i>  '1  •>•  t)i«-  1  '  I Ill   «    41.  .iinl.  if  li*-  »•  ii«-«-  !••  ukt-  il.  hr  inu*i  n«>l  i«»  h  «# 

|ir«*rti'li  ui-h  r  .1  |-«  h  •ii\  ••*  ii->i  •■\>ifi  iij  !••'  iiiir  it-*  lit.tti  l"f. .  I  ut  b**  n**^!  rjt>t  ^ 
iiinrt*  ill  ill  !'m  •  iiiji  •  !i  iui.«|I.tt<  ••?  !•  'ill  III  •  !••  t  IK**  »iit  11  •■4tli  :  Bti'l.  I'l  M^  I  '*.  M»rh 
|i4*r«4iti  r-  .%  •••Ti  I  •  I  .1  111  *  •  •■  '••  ii|?i.  ii  •!•  r  >iii-li  ••I'll  T>i  liirii.  an*!  in  A!tf-«t  h'*  ^uK 
|km|iti<-ii  *■•  -•!■  il  "If!  Ill  •!  -Ill  (ifi.|  ;-.\i  Ii;tii  .1  i>«Ti:fi' .ii««  tlirri'««f  H?  t^ri  II.  n-»  |k|ir« 
cif  |tiil-!i<  in*  •  'iiyg  t'-r  ?,  ;  .  ..,|.  u,.|.tii|  ti.ii*!  Ii.iif  flit*  «ii>>r«  fa«t«*iM*"l.  •»*  m*  u*  i^vvml 
|M*rMiii«  •-;•*•  I  r:.' til*  !•  Il 'lu:  .1  ,:  il.t- MiH  ••;  "lit  II  ii.i-fr;fi^  iint|i*r  A  |«*iiAlt_«  If*  tiir  tai^-hf 
*»f  littt    t  \..< -11111;   'J'-     li'tr    li-*    tli.iii    !••«        \\\   •••t't     l.'i.  lh<*   All    I*   nnl    V*  af!^i*t    Ih^  rv4«^ 

l«nii)  ti  ''I  M-^  t  •   -t-r^  « •  .  r>l.iij  !••  tlif  r.p.-)if*  "f  tl.i*  '  liiirth  of  Kncl^iKl  an*!  IrrUn^l, 

liy  iitiii.-ti-r*  -ii<  Il  •  l.ii*'-  h.  Ill  )  I.it  i--  t-t  ''-rf  th.  u  u**-*!  r>r  tltat  iiur|4»«*.  «ir  lir^n***!  «w 
r«*n*«**  r  !*■  1  *  ■■  .ii>\  J  •  ■  ii  ■■'  •»•  •!■'  Il'  r  .itS  •  •  ti  ••  ";•■  ••!■•  •i-n  ••(  Ii:«Ii4>|mi  off  •■Ih^^i  *lre» 
c'i*iii«:  )  »*.)  •■.ri.<>r'\  ■'■  *i.i- •  itii't  !i  ••'.  •  I  ilif  •  |  t  :,-.r<  li  atttiftl.n^  In  ihr  rulr*  aa  t 
«||M-tf  1  •  ■    ■  '    O  ■■  •.••'..     .1    I    •..■)•     \.%\\  «  ..f    !'i.    ri     !lii.       Al'l    *  \    "ft  t.   II.  Ihr  A*  t  -•  f*if   • 

«iKlrii-l  '••\*i;iL.r-    ii   r  f  ••  iir>  f  .•) ii\'iit>I  l<\  fht  rn.  t-r    ii  An%  mAnnt^  I**  Aifr^-i  ar.i 

act  r**l  ••  I   •  Ti»  tiit-in    .  \i  •  I  •  II ■  fxi  r>  ••!%  .•l-i\f«  rvi**  :«l«-l      <*airff . 

|l%  .»  't  .1  Tii'-'i'  :iii|-i'«.iiit  -!  I'litf  '«!•■.•  I  \'  •  17  flit*  fi»rni«-r  at'l*  which  iiii|v«w*i 
thf  iif  •  ••  •  I  ••!  lit  •  .\  .ii^«  f  1,1-  •.!•  r.kii.t  i,f  j»  .1  It  ■!  nr  i|ii.kl.t',<  jitittTi  fitr  litt|t|iiiff  rvtr|«*rAl^^<fi 
cifltt^-*  ■  I  i  •  ■.|<!->\in<  M*«  wt  r*-  It  I  •  .I.-  <l  .-ii'l  .1  ti.«  l^r.ii-fii  t«»  l«-  iiiAite*  viilhiii  •i%  n^tdtl^ 
afler  A'lii  ".III  f  III  .  •  ii  .  '  it.i-  •411  r.iiiit  iif.tl  lt-»l  ;•  •ti)«iiiii!t«l  Itfil  thr  tinC  laakib^  iL* 
dM*lAnii.<  II  Hi.  .  I.  i«  ;ii;tiiilt<«l  |i>r  tin*  ]-n-ii^  i:t.ii  nf  fill-  i*rtt|r«iAni  ilaunli 
afifiuiniiiKiit  «iitil.-->rft« Aar. 
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maintenance  when  there;  *both  the  sender,  the  sent,  and  the  contributor  r*Ri> 
are  disabled  to  sue  in  law  or  equity,  to  be  executor  or  administrator  to  ^ 
any  person,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any  office  in  the 
realm,  and  shall  forfeit  all  their  goods  and  chattels,  and  likewise  all  their  real 
estate  for  life.  And  where  these  errors  are  also  aggravated  by  apostasy  or 
perversion,  where  a  person  is  reconciled  to  the  see  of  Home,  or  procures  others 
^to  be  reconciled,  the  offence  amounts  to  hi^h  treason.  2.  Popish  recusants,  con- 
victed in  a  court  of  law  of  not  attending  the  service  of  the  cnurch  of  England, 
are  subject  to  the  following  disabilities,  penalties,  and  forfeitures,  over  and  above 
those  before  mentioned.  They  are  considered  as  persons  excommunicated; 
they  can  hold  no  office  or  employment ;  they  must  not  keep  arms  in  their 
houses,  but  the  same  may  be  seized  by  the  justices  of  the  peace ;  they  may 
not  come  within  ten  miles  of  London,  on  pain  of  100^;  they  can  bring  no 
action  at  law,  or  suit  in  equity :  they  are  not  permitted  to  travel  above  five 
miles  from  home,  unless  by  license,  upon  pain  of  forfeiting  all  their  goods ;  and 
they  may  not  come  to  court  under  pain  of  100^.  No  marriage  or  burial  of  such 
recusant,  or  baptism  of  his  child,  shall  be  had  otherwise  than  by  the  ministers 
of  the  church  of  England,  under  other  severe  penalties.  A  married  woman, 
when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  jointure ;  may  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part  of  his  goods; 
and  during  the  coverture  may  be  kept  in  prison,  unless  her  husband  redeems 
her  at  the  rate  of  10/.  a  month,  or  the  third  part  of  all  his  lands.  And,  lastly, 
as  a  feme-covert  recusant  may  be  imprisoned,  so  all  others  must,  within  three 
months  after  conviction,  either  submit  and  renounce  their  errors,  or,  if  re- 
quired so  to  do  by  four  iustices,  must  abjure  and  renounce  the  realm  :  and  if 
they  do  not  depart,  or  if  they  return  without  the  king's  license,  they  shall  be 
guilty  of  felony,  and  suffer  death  as  felons  without  the  benefit  of  clergy. 
There  is  also  an  inferior  species  of  recusancy,  (refusing  to  make  the  declaration 
against  popery  enjoined  by  statute  30  Car.  II.  st.  2,  when  tendered  by  the 
proper  magistrate,)  which,  if  the  party  resides  within  ten  miles  of  London, 
makes  him  an  absolute  recusant  convict;  or,  if  at  a  greater  distance,  suspends 
him  from  having  any  seat  in  *parliament,  keeping  arms  in  his  house,  or  p^^- 
any  horse  above  the  value  of  five  pounds.  This  is  the  state,  by  the  laws  *• 
now  in  being,(c)  of  a  lay  papist.  But,  3.  The  remaining  species  or  degree,  vix., 
popish  priestSy  are  in  a  still  more  dangerous  condition.  For  by  statute  11  &  12 
W.  III.  c.  4,  popish  priests  or  bishops  celebrating  mass  or  exercising  any  part 
of  their  functions  in  England,  except  in  the  houses  of  ambassadors,  are  liable 
to  perpetual  imprisonment.  And,  by  the  statute  27  Eliz.  c.  2,  any  popish  priest, 
born  in  the  dominions  of  the  crown  of  England,  who  shall  come  over  hither 
from  beyond  sea,  (unless  driven  by  stress  of  weather,  and  tarrying  only  a  rea- 
sonable time,)(^)  or  shall  be  in  England  three  days  without  conforming  and 
taking  the  oaths,  is  guilty  of  high  treason  :  and  all  persons  harbouring  him  are 
guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists,  under  their  three 
several  classes  of  persons  professing  the  popish  religion,  popish  recusants  con- 
vict, and  popish  priests.  Of  which  the  president  Montesquieu  observe8,(e) 
that  they  are  so  rigorous,  though  not  professedly  of  the  sanguinary  kind,  that 
they  do  all  the  hurt  that  can  possibly  be  done  in  cold  blood.  But  in  answer  to 
this  it  may  be  observed  (what  foreigners  who  only  judge  from  our  statute-book 
are  not  fully  apprized  of)  that  these  laws  are  seldom  exerted  to  their  utmost 
rigour :  and,  indeed,  if  they  were,  it  would  be  very  difficult  to  excuse  them. 
For  they  are  rather  to  be  accounted  for  from  their  history,  and  the  urgency  of 
the  times  which  produced  them,  than  to  be  approved  (upon  a  cool  review)  as  a 
standing  system  of  law.  The  restless  machinations  of  the  Jesuits  during  the 
reign  of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 

(•)  stmt.  23  Eliz.  o.  1.   27  Elis.  c.  2.   29  Elis.  c.  ft.   86  BUs.     and  20.    11  4  12  W.  III.  c  i.    12  Anne,  tt  2,  c  li.    1 
c.  2. 1  Jac.  II.  c.  4.  3  Jac.  I.  c.  4  and  5.  7  Jac  I.  c.  ft.  SCar.      I.  at.  2,  c  &5.   3  Geo.  I.  c.  18.    11  Q«o.  IL  c  17. 
I.e.  3.   25Car.  II.  C.2.   SOCar.  II.  >t  2.   1 W.  4  M.  c  9, 15,        (<0  Raym.  SH.    Latch.  1. 

(•>  Sp.  L.  t>.  xiz.  c.  27. 
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liil«iT«-i'ih  I'C  ihi*  i|iii«  II  iif  Si«i!«..  Ill  ]i;;i*f|  tKi'  I  :irii:iiiit  f.t  tn  « ••iiiifiTa*-!  •-»  'Lin. 
jfiTiMi*  a  •'I'ti'il  I'X  l.iv\*  "I  .(  ijrrat.  ami  tln-ii  |N-ri.:ip«  in-i  ••••ar\  •«\rric\  I  L*» 
^'^.-t  |H<\\ 'ii  r  I  ri-aoiiti  in  cin*  «iii'-ii>i*4|iii;;  n-i:;ii  otrtH  k  .1  |i.kiiii-  iiiti*  'Jaiin*  I  . 
J  u  ill!  ii  ••iM-raI«-<l  III  <|:f!ir«-iir  ua\«-  il  iHf;i«i.iiit  •!  il.i*  «iiafriii;«  ••!  in  w 
Inw^  aL':t>ii«(  ilii*  )ia|*f*(*>.  tmi  iltiiTn-il  Imii  Iniin  |iiittii.;^  iIm-tii  hi  «-\tiiitiiii 
TIm»  ihiriirni—  ••!   «|iiii'H    liriirifrta   m   tin*  n-i.;ii  ••!   •  narU  *  I  .  iIh»  |iripa|>«it  ••!   • 

INi|iiti|i  «Mi  I  ••-•-••r  III  that  >*\  ('liarli'"*  II  .  tin*  ii««a»<*.tt.iti<-ii-|ilitt  in  flu-  r^  i^fi  '-I 
uiilT  Willi. lilt.  niii|  ill*'  it\'i»f-it  i-iaiiii  ••!  u  |mi|ii«Ii  |irfri-iMlfr  (ti  iht*  rpiw  ii  !••  it. at 
■ml  ■•ii)»*> '(ih-iit  ri-i:;!i«.  uiil  ai  •niini  I'tir  fin*  rxii-it^nni  iti  thi*^'  |H'ii;tir)f«  At 
th<H»«*  «t\i-rai  |M-i'p>*S  I't  itiir  lii«liir\  liiif  it  a  liiiii*  «li;ill  ••\<t  arn\«v  ai  I  |>«'r- 
lin|N«  if  1-  hni  \«r\  <li«taitt.  uImii  all  ti-an*  •>!'  a  |ir«-t«-iiit«T  ^liall  linv<*  \aiii«)i«il. 
aii«l  llif  }i'iuiT  aii>l  iiirtui-hi-«' lit'  lift'  |Mi|H' «liall  (•i'ikiiii*  tt'«-l>l<-.  rnh' nit  u*  an^l 
do«|iii'aMi  iMit  oiiK  III  Kii::laiii|  IhiI  in  4>\i'r\  kiiii:>|iiin  <•!  Kiini|N\  it  |>r  •l-.»M\' 
wmilii  ipit  tlii-ii  Ih' aiiii^o  Itirfviru  ami  oitfli'ii  llii-*i*  rii:i*n>ii<»  f«|ii  !•  .  al  l<  :«•!  liil 
iho  i'fi-</  |i|-iiii  !|i|i-«  iif  111**  Koiii.iii  < 'atliiilir*  I  aili-*!  a^^'ain  ii|m»ii  llir  l«'}ri*laTi.ri-  !•• 
n*lii*w   tlii'iii  ;   t'lr  it  iiii^lit   iii*(  III  Ih>  lit)  in   tin-  (•n-a*'!  **t   «'\«-rv  finTt  ilt'«*   I  i^*>i 

m 

to  ilrii:;  i|ii\\ii  fill'  \ I'li'ji'aiii-i*  III  fill'*!*  iMi-a«ii*nal  \.\\s^  ii)»*iii  iniir1«'n*t\ i*.  iIm>-i^S 
iiii«tiiki'ii.  ••iil'jrf'ft :  111  <i)i|Hi«iiiiin  in  tin'  li'im-iii  iiH-iiiiariiih  ••!  tlM*«i\il  iita,:*- 
tnitt*.  ami  in  tin*  ilr*>triii  iniii  <il'  rvi*rv  |infi«-i|il«'  ni  inlfraimii  aii*I  n-r;:i*iu« 
lilN*rtv 

Tlll**  hatli  |iarllv  Imm-h  linlir  l»y  •lalilli*  l*»  tn*!*  Ill  r  rHi.  uilh  rt^Bnl  t«»  •«•  h 
|MII)it*t<«  at  iliily  lak«*  (lir  nalli  llifmii  |tri>«M-rilii'il  i>l  allfifiam  «•  In  hi«  tiian^ty, 
ml»jurali>iii  nf  tin*  |inii*iMli'r.  riiiiim  ialinn  <•!  tin-  |hi|h' i»  ri\  it  |itiurr.  atMl  ai-lfr- 
mH*o  fit  tlir  i|iH-lriii**«  III*  ili'«tni\  iiiif  ami  lint  ki'«'|iiiiL;  t'aitliwilh  lifn'iii'«  an*! 
clo|Mifiiii::  iir  nitinli-riiiL;  |»riiiif»  rxif iintiiiinif-ai«-«l  liy  ■iillmrity  itf  tin*  »•••  i-t 
Uiinir :  ill  n—|H'ri  nt  ulmni  only  tin*  •itaiuN*  ••!  II  A  11!  W  111  i«  iviN'al««l  ••• 
Imr  ft«  It  i|i«ali|i'«  iIhmii  tnun  |iiiri-lia"iii);;  nr  inlM-riiiiiif,  fir  nutlii»rixi*«  tno  appn*' 
lic^mliii;;  i-r  |ip>**«Tiitiii;;  tin-  |ni|ii«|i  ilrrtry.  or  fiiilijiMtii  ti»  |N*r|irtiial  iiii|*n«i»o. 
niPiit  «*iilii*r  iliriii  (»r  biiv  t«'ai  Iht^  t>t'  \>iiiiii  * 

^  lUil  ii*>w.  1*v  lilt*  •tjilntf  .'.I  iff«i  III.  I*  '.'J.  amffii|<-<l  nnil  eii'ljunrxl  h\  lh«»  i.^  d*** 
111.  r.  .'••>  t%liii-h  iii.i\  }-'  rnll«-<l  iIh*  ti>|i'r.iti<iii  art  «if  iIm*  I{<inian  <  •llit»lit'«.  all  lli«-  ••«•  r** 
Aiiil  «*riii-l    rt  •trii'iimia   iin>l    |M'iiiitti«*«  fniinit*ra!«^l    ti\    I  lit-    |farnt*i|  jmlff*   an*   rrfn<<«r«| 

Inuil   til Ki<ni4ri  lAtlmlii'v  Mint  nn*  willint?   I"  o'lnplt  with   lli*-   rri|iii*itii»n«  »l    !»•*! 

•lalult*.  wlt!>  Il  Art'  iliNi  ilif\  tnii«t  a|>|i«>ar  al  Mtiuf  i»f  tiif  •-•Mirf*  of  \Vi-«iiiiiii»trr.  nr  al  th* 
4|Uari«'r  "t -*i*<n«  h^'M  fi>r  iIm*  i->miiii\.  «-it\.  nr  pUi-f  wht-rf  tlir«  Aliall  nr«i<l«'.  ati*l  vKai! 
Iiiak«*  .lifi  •iil'*«  rili^  a  •{•■<-l.iriithiii  tli.tt  lln-v  |>riiff*«  tlii-  K-ifiiaii  <'alli**lir  r«*titfi"ri  ai.-l 
■!•<•  an  ••.i!li  wliiili  1*  «'\ui  tU  •iinil.ir  t'l  lli.it  r*-<|iiir*-«|  >-\  tin*  |«  itr^i  III  r  f  fl.r  au*- 
»lani'i' ••!  t«li>-li   i«  •talf'l   .i)«i«f  III   till*  t*  \l.     *  *ii   fill*  'If*  l.irali*»M  ati*l  <ialh  l^inf  tliiK 

llia<|f  li\   .iii\    {{••riiiii  4*.illiii]ii  .  ll tlii-fr  >if  tl|i'  f«»iirf  •li.ill   i?raril  tiiln  a  i-ffiih- al^     a^•l 

Midi  ntli  ••T  •litll  \f.irl\  triiii-ni:!  i<>  ili^*  f-riiv  i-t*iiM*  il  Ii>i«iif  all  fwrMiri*  wIh*  lia«r  thii« 
qualitifi  t)i>  m-i  !%••«  Htil>:n  i  li^' Xf.ir  in  In*  rt*«|rt*«iiTf  ii.iirt  Hit*  »taliitr  m<«*i  4  ih*n 
|>r«>Viilf>  fii.ii  .1  lit«iiiiiii  i*u*i.i*iii-  iIhi«  iiiuhfii-*!  •Ii.ill  nut  !«•  |<r«Mc<a  iif«<«l  umlfr  an%  •latot^ 
ti>r  n<>t  !•  I  I  r.iik'  t<*  -i  |--ir:-li  ■  liuri  li  iinr  •li.tll  In-  l>«*  |  rMt--  «i;«'«l  U*r  l«inf  *  ]m\  -.•t  r.  r 
ftiT  atli'ii'i  rt.' ••!  |N-tf--rMt:ii^  ini-ior  ••tin—  •  t-r'-iifin.***  "f  lli«- * 'Itiin  li  ••(  Kt*iit«' .  i-r*>«  .«(••! 
(tt^  M-^-f     •     i:..it  If!  |(  !•  •*  •N.ill  !••>  .lil^iM.  •!  (••r  an  .i*>*-fnl-l\  t<»  •  •-U-I<rati- aui'li  «'*r»lii|- tmlii 

it   i«««-r;  *><l   ti*  tl 1)1     iH<r  •!■  ill   .ii>\  niiiii«tfr  fffi*  i.iff  in   it  until  hi*  nantr  mt^i 

il«^»<-ri|-i  ti  tr*-  r«-4  ••r>li->l  flii-if  Art'l  l\  ••-•  f  '•  nt  .'Mii**  III  r  3*Jin«**ii«h  |4»i*^  ol 
aaM*nit>i\  -I1.11I  hai«*  ii«  iT-^r*  Iim  ki-<l  ^r  liarri<l  <liiriii|;  llir  tini«-  «if  nir^rim^  or  <Ii«ib« 
wfimliip 

If  aii\  \l  -iiiin  < '.itli'>lii-  « Il  ii<'\tr  i*  •'It-i-ti*il  •'■•n*lat<lf.  (-Iiiirrh*«anlrfi.  nvrrM**^.  or  ins^^ 


aav  |iar  •  )i..*\  ■>ffi*-f.  \i»-  rii.i\  t\f<  ntf  iIm-  ••inn*  )-\  a  •!•  ptitv.  !««  (•^  a|<pniwl  a*  if  br  vr-v 
111  art  f- r  )i.!:.>>  ■!  .1-  |  r.ii<  if-.i;  M  •  T  It-it  *\*'t\  m  ii.<tir  «ih<i  lia*  i|ualiAr<l  %1^a\\  i^ 
rXrnif't  1'>-i:i  x-r  \  .i.»'  ii|oMi   :ur.>  •  .iii-i  ir<-Tii  ( •    n*:  •  ]••!•-« I  :nt<>  all v  i4irwKial  i»Aop      M   •. 

K.     Afi'l  .ill   :!.•    !»«•  ;   T  v.  .jM' •:?  I-.'    I  ^  ;f  ••  -  n  : n   ^iin'U\«  akaJl  r«<titinu«*  tn  fi^  ^. 

rii^jil  »  •»•■».■   i-r-ii"   :i"tnl   ••  Mf  ]\% !  w"r»l»i|i  *II'-Wi-«|   Iit  tliia  •UMUtr  uT  tl»«  t«4^ 

ratmii  ml  ••*  til*-  •i:-««ii>tf      I  \V    .ird  M    •    I.  r    !■•      M    •   *.*. 

If  an\  1-*  r*'  n  •It-turl-  .1  >  •  ri.*r<  .vili-ii  .ill<<i«>  I  umliT  ihi*  a«*l.  h^  •hall,  aa  fnr  «liaCuHiuif 
a  <li**<-ii'  II.*  iii<«  ;:!;]•.  !••'  (--.ii.^l  ••i<r  !••  ti**  iii'\t  •«-««p<ii*.  an<l.  U|a»ti  niDVirtuiO  thtfW. 
alialM-  rf.    •  •«.  i.!i   i-.-i».  I.      ^1!     1" 

Hut  il      I:    r    in  I    liii'  !.     rti:i.:-!t  r  -).  il!  i-tf:    ;.%!••  :n  <ifi%  |'Ui-«*  'tf  «iivr«hi|*  Kavilif  •  •i#«r«4« 


anil  all      '4;   .nix   'iiii>  r.il   :ii   .1  1  Kiir<  )•  •  :  >  Liir>  l.\.ir*l.  *»t  •iiall  woar  the  kakata 
ordrr,  r\tt|.t  in  a  |<Iai-v  allnntni  |iv  tliii  •laiuti*.  or  iii  a  |>ri%atr  h 
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In  onier  the  better  to  secure  the  established  church  against  perils  from  non- 
coiitbrniistH  of  all  denominations,  infidels,  Turks,  Jews,  heretics,  papists,  and 
Bccturies,  there  are,  however,  two  bulwarks  erected ;  called  the  corporation  and 
tt'itt  acts :  by  the  former  of  which(/)  no  person  can  be  lecaily  elected  to  any 
ottice  relating  to  the  government  of  any  city  or  corporation,  unless  within  a 
twelvemonth  before  he  has  received  the  sacrament  of  the  Lord's  supper  ac- 
cording to  the  rites  of  the  church  of  England;  and  he  is  also  enjoinecf  to  take 
the  oaths  of  allegiance  and  supremacy  at  the  *same  time  that  he  taken  r^riq 
the  oath  of  office ;  or,  in  default  of  either  of  these  requisites,  such  dec-  ^ 
tion  shall  be  void.*  The  other,  called  the  test  act,(^)  directs  all  officers,  civil 
and  military,  to  take  the  oaths  and  make  the  declaration  against  transubstan* 
tiation  in  any  of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
\vithin  six  calendar  months  after  their  admission;  and  also  within  the  same 
time^  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the  usage  of 

(/)  SUt.  13  Car.  II.  it  2,  c.  1.  (#)  Stat.  26  Oar.  U.  c  2,  explained  bj  9  Geo.  II.  c  20. 

not  be  more  thnn  five  persons  besides  the  family.  Id.  s.  11.  This  statute  shall  not 
exempt  Roman  Catholics  from  the  payment  of  tithes  or  other  dues  to  the  church;  nor 
shall  it  atl'ect  the  statutes  concerning  marriages,  or  any  law  respecting  the  succession  to 
the  crown.  Id.  s.  12.  No  person  who  has  qualified  shall  be  prosecuted  for  instructing 
youth,  except  in  an  endowed  school,  or  a  school  in  one  of  the  English  universities;  ana 
except,  also,  that  no  Roman  Catholic  schoolmaster  shall  receive  into  his  school  the  child 
of  any  Protei^tant  father,  (id.  ss.  13,  14,  15;)  nor  shall  any  Roman  Catholic  keep  a  school 
until  his  or  her  name  be  recorded  as  a  teacher  at  the  sessions.    Id.  s.  16. 

But  no  religious  order  is  to  be  established ;  and  every  endowment  of  a  school  or  college 
by  a  Roman  Catholic  shall  still  be  superstitious  and  unlawful.  Id.  s.  17.  And  no  person 
lienceforth  shall  be  summoned  to  take  the  oath  of  supremacy  and  the  declaration  against 
transubstan tiation.  Id.  s.  18.  Nor  shall  Roman  Catholics  who  have  qualified  be  re- 
mova))le  from  London  to  Westminster,  (id.  s.  19;)  neither  shall  any  peer  who  has  quali- 
fied be  punishable  for  coming  into  the  presence  or  palace  of  the  king  or  queen.  Id.  s.  20. 
And  no  papist  whatever  shall  be  any  longer  obliged  to  register  their  names  and  estates, 
or  enrol  their  deeds  and  wills.  Id.  s.  21.  And  every  Roman  Catholic  who  has  qualified 
may  l)e  permitted  to  act  as  a  barrister,  attorney,  and  notary.    Id.  s.  22. 

By  the  43  Geo.  III.  c.  30,  Roman  Catholics  taking  the  oath  and  making  the  declaration 
prescribed  by  31  Geo.  III.  c.  32  shall  be  entitled  to  all  the  benefits  given  by  10  Geo.  IIL 
c.  GO,  as  fully  as  if  they  had  taken  the  oath  therein  prescribed. 

The  Roman  Catholics  cannot  sit  in  either  house  of  parliament,  because  every  member 
of  parliament  must  take  the  oath  of  supremacy,  and  repeat  and  subscribe  the  declaration 
against  transubstantiation,  (see  1  book,  162;)  nor  can  they  vote  at  elections  for  the  mem- 
bers of  the  house  of  commons,  because  before  they  vote  they  must  take  the  oath  of 
Bupremaey.    Ibid.  180. 

The  Roman  Catholics  in  Ireland  are  permitted  to  vote  at  elections,  but  they  cannot 
sit  in  either  house  of  parliament. 

A  bei^uest  or  disposition  for  the  purpose  of  educating  children  in  the  Roman  Catholio 
religion  is  unlawful.  But  the  fund  will  not  pass  to  the  testator's  next  of  kin,  but  it  shall 
be  applied  to  such  charitable  purposes  as  his  majesty  shall  please  to  direct  by  his  sign- 
manual.    7  Ves.  Jr.  490. — Christian. 

By  43  Geo.  III.  c.  30,  all  Roman  Catholics  who  shall  take  and  subscribe  the  declaration 
and  oath  specified  in  the  31  Geo.  III.  c.  32  are  as  fully  entitled  to  the  benefits  of  the  18^ 
Geo.  III.  c.  GO  as  if  the  oath  prescribed  by  that  act  had  been  taken. 

.'>3  Geo.  III.  c.  128  provides  certain  rules  as  to  taking  commissions  in  the  army,  and 
relieves  Roman  Catholics  from  the  restrictions  and  penalties  contained  in  25  Car.  II.  c.  2. 
— Chittv. 

By  stat.  10  Geo.  IV.  c.  7,  almost  all  disabilities  are  removed  from  persons  professing 
this  religion.  Roman  Catholics  now  ei\joy  all  the  privileges  attached  to  property  which 
are  enjoyed  by  their  fellow-subjects. — Stewart. 

•  By  the  5  Geo.  I.  c.  6,  s.  3,  the  election  into  a  corporate  oflSce  shall  not  be  void  on 
account  of  the  person  elected  having  omitted  to  receive  the  sacrament  within  a  year 
before  the  election,  unless  he  shall  be  removed  within  six  months  after  his  election,  oi 
unless  a  prosecution  be  commenced  within  that  time,  and  be  carried  on  without  delay; 
and  during  that  time  the  office  is  not  void,  but  only  voidable ;  and  the  person  elected, 
until  a  removal  or  prosecution  within  the  time  limited,  is  entitled  to  all  the  incidental 
rights  of  his  office  in  as  full  an  extent  as  if  he  had  actually  received  the  sacrament 
within  a  year  previous  to  his  election.    2  Burr.  1016. — Chitty. 

^  The  25  Car.  II.  c.  2 — the  original  test  act — required  that  both  the  sacrament  and  the 
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tho  rhiin-li  i»t'  Kii:;1:iihI.  in  «*iiiif>  |Mili|ir  rlmn  h.  inimr«liati-)y  nHrr  'livirii*  «trT  i* 
and  «iTiii**ii.  :iiii|  («»  i|i-ii\«r  iiii*i  «tMirt  a  rrrtitit  uI«*  ih«-n-i*l  i»il:ih«I  l-y  tl  r  in.ii  * 
t4*r  uipt  •  liiiri  h-\«iiri|i-ii.  aii'l  aNii  lit  prt'Vr  ili«*  ^aini*  \'\  tui*  t-n-iliMr  hiIi.i^m  •  . 
U|Niii  tt*rl*'iiiiri*  ••!  .'>  Ml/  aiiil  •ii^ulnliiy  tn  li^iM  iln*  vi:*!  nflii-r  '  Aii'l  ••!  ii*U' ^ 
th«*  Miiii«'  iialuri*  Miili  llirt«*  i<4  tin*  •itatuti*  7  J.tf-  I  •  'J.  ulmli  |H*niiil«  !.■•  |«  r 
Min  to  U'  iiaiiiral:/i'*l  or  r«-«titr«'il  in  MimmI  \m\  ^n*  U  n«  iiihIit;;*!  a  lik«-  t«  •'. 
wliic-li  ti—t  liaviii:;  lifiti  ri-ni*>\i>it  m  17'>o.  in  ln\i*(ir  ••!  tin*  Jfw«,  «a«  tii«  i.t '.t 
iK*i»ni<*h  ill   |i:irli.»infhl  r«'*i(*irril  a^nin  uith  •mimm*  |iri  <    pilalHifi 

Thii«  iinii-li  |i>r  <iMi-iii  f^  u  Im  li  «tnkt*  iit  mir  itaihuiai  n-litfion.  nr  tli**  i^tftr-n«- 

And  ili«i  i|ilini-  lil'  ihr  (iiiin  li  *ti  Knifiund   in   partu  iilur       I    pnMi-r«l  n<'«  t u- 

iii«lt*r  <««Miif  :;p>*«t  ini|iii-(ii-«i  an^i  L;i>nt*nil  iinni<iraiitii'<»  u  liii  }i  nn-  takt*n  ni>lM«'  ••! 
And  l»iirii<«lii'tl  U\  iujr  nuini*  i|»al  law;  tri-<pirhlly  in  i-oin  iirrt'ii<«*  with  tlt«*  t*««l«*> 
HiAMical.  t<»  wliii  li  tlif  «-cii«iin*  «i|  many  nl  tlit-nt  •{•n-«  »!«••  t*t  riL'i't  a|*|>«  rlaih  . 
Uiniiifli  uitlt  a  \ivw  ^irni*wtial  •litTi'r«*iit  :  tin*  *»|iiritiial  ii>iirf  |<inii«liinL;  all  •iiif^l 
onnrniilii'^  I'^r  (lie  «aki-  ••!'  nlMrniin:;  llt«*  |in\:iti-  -inniT. /^r  •  •.i/itfr  .inmur ,  yk\...^ 
tito  ti*ni|*«iral  i-durt'*  n***  nt  \)t*'  |iiil>lii-  atrmnt  t«»  n  Itci-'ii  aii>l  iiii>n«iit\  •>n  wK.'  ri 
all  ^i»Vfrnniciit<*  niii<«t  'Ii-im-imI  lor  nupiMirt.  uinl  « orrt-<  t  ni^rt'  hir  th<'  •jki  !•( 
eXAni|»l«*  than  |iri\ati*  ann  n^InK  iit. 

Tlu*  loiirtli  •|HTi«'i«  of  oil'rn I -••■*.  ilnTflori*.  ini»ri*  inimi*diai«*ly  ainiin^t  (mmI  and 
rvlifti<*it,  14  tliut  of'  A/>r«/'/i«'fMv  nL;ain»i  tin*  A!niiL;hty  I'V  i|i-nyini;  hi«  In-mi^  •  r 
pm%'ldoiif'i* ;  or  l>y  runinniflioiii*  r«*|»niai-lir<i  "t' ••nr  Saviour  (*lin«t*  WLitK^r 
aIm)  may  In*  ri*ti*rri'd  all  |irol:iii«'  •mi  iff  in.'  at  ili«'  lti*Iy  -«  ri|itiiri*.  **r  rX|(*M;ri;;  ;i  *.  > 
oontiMn|it  and  riijn  uli*  riii-««*  an*  oflriK  r^*  punixhaMf  at  «*iinnpin  lam  l*\  tit*^ 
And  ini|iri«onini*nt,  *»r  otluT  inlainoii^  «*>r|M»rttl  |iinii*»liim'nl ;  A  .  lor  Clin^iiaiiiiy 
ia  iMirt  o|'  ili<*  law^  of  Kni^iand..  • . 

V.  Siinii*wliat  nllii-il  to  tin**.  tlioi];r|i  in  ^n   inffrior  di*i:rer,  i«  tli<*  <tfr<*n«v  tY 

Mfk-}     prvilam*  and  roninion  AUfiinnj  nwi  *rtir*tnff      Ity  tlip  la«t   «tatiit«*  A^ain«t 

J     whii-li.  l!Mii*«i    II    i-   'Jl,  uliirli  r«-|N'nl«  all  f'lrnuT  •in«-*,  rxfry  laU»unr. 

AAllor,  or  >»oMi«*r  prol'ain-ly  i"iir«»in;f  or  i^wrariii;;  ^liall  forffil    X*  ;  «\rrj  ••!!.*  r 

pvnuHi,  iin'lrr  tin*  •Wur* t'  a  :;i-n(Ii'inan.  l!^  ;  and  rv<*ry  ^vntU-tnan.  t>T  |M-r^'n 

of  au|MTiiir  rank,  Ti* .  to  tli«*  |MMir  of  ()i«*  pari^li ;  mu*\,  t*u  tlu*  Mt*i»nd  «-«in\i«  ri*>n. 
doul»l«* ;  and  fi»r  rvrry  !«uliM'«|ui-nl  otlmn*.  tn*l»l<-  lli«*  ibiini  lir^t  lorl'«itid .  «i*.  ^ 
aII  rharu'*'**  I'f  (*t*nvii  tion  :  anil  in  •li*taiilt  of  |ia\  nirnt  «liall  Ih*  ««'nt  to  th«*  h<»uMi 
of  i*orn-i  lion  f^^r  tt-n  day«*  Any  jii«ti«o  of  tin*  |N-af-i*  may  ronvi«-l  u|w»n  hi«  ••nn 
hpAfinij.  i»r  tin-  tt^tim-'ny  tif  oui*  wiln«*«i«»;  and  any  i'on*laMi»  of  !•«■»•«*  "fr-'f. 
ajMin  lii^  own  hfariti:;.  may  •H*4-un*  any  otTi-nili-r  anil  i-arry  liini  In-lur^*  a  ju«ti«c 


nalli«  •)!•>  i!<l  ^x'  t  ik'-ii  ««.Mi.ti  !!ir<  •  !ii'*iiili«:  «nd.  (•%  •iil>«f-|iicnt  •tatiitr«.  lli«*  t.m«*  '  * 
lakini;  t\f  •  •  ith*  )i  i<  >••  •  ii  •  n!  1:  .*•  •!  *••  <:\  iii<iiit^«  .  ^ui  ih«*  liini*  ftif  lAktnff  lh«*  •^rrhn.'  ■  \ 
r^niaiii*  iin.ilti  r*-<i.  «liii  !i  iiiii*i  •li.l  I  ••  i.iki'ii  «it)i:n  f)iri*«*  mtmlli*  aftrr  ailni:**}'  n  .r.'.-> 
th<*  iitlK  •'  And.  •■>  •••*tr.»l  *r.itiitt*  •ul>*t-|Ui-fil  !••  ih«*  tt  •!  ii.-i.  %«ri'ni»  •l«'«--rTf  ii*r»  f 
|H*rMiii«,  M  )»••««•  ••111- f«  ,iri-  ifi'  •  •■ii«.-l<  itil  I'liil  I'T  tiii!il.ir%  .  Ar*>  rti|iiir«-«l  t<«  lAki-  lh«*  •«!*-• 
willitn  oix  ni-*ii!ii"  .!*'•  r  tii<  :i  r>  "fx-*  ii%*-  .if  f^-.n'mi-nf*  th>i(it:h  tli«*r  ar**  n**t  r«^{>i'fv»|  •  1 
laki*  ill*'  •It  raiiitiil  \*i>'>ii^  tiii«<-.ir«*  ill  •■• « lt^ij«{i>  .il  |4*r««>ri«  |iri*tii*i!r«|  in  I*  r.^fi-vt 
BirnilaT"  ••!  I  •■iUv'"  ^«ii--  It  o  •'  .iil.iifit'*!  itit- ujf  i»|  •■i^*}i*f<« n  \i*»r>.  !•«■  ht'r«  i^f  •^h"**?^  r 
i*U|*iU.  •i.-*«-ii'iii);  III  ii  •!*  r*  lii.'ti  •••ii*l.il  !•-«.  .-ind  |>rik<-!i<ii*r«  •*f  Itn*  l*«  I  iirvj  I  •!  J«  ■ 
13.    *J«i>->    II    •     .1      '*ii<->    II    •    '.*!•      I  iiRi«rM\ 

*  lliil   i^'furi*  tin*  ffi*l  ••!   tii-n   ••••^inii  nt   |Mrli»riii-nl  .in  .vt  i«  f  a<i«»'d   In  ind«*Tiin  ^  %". 

|4»r«<«n*  w  If!   Iii\«*  ik't   ■  •'rii|i.i  •!  wi^h   !)••■   r>  •|iii*iii'<n  ••!   1^ rj«»r»tiiin  and   i^^v   »  !• 

|ir«>t iilt-«l  i)m'>  iiiial.ti  till  III**  it •  •  w:*)iiii  .1  iifii«'  Ml.*-!  ,tii-«l  :fi  ilif  Ai-f  .  and  irnvHW«l  a*>-i 
thai  jii'i-JiiM'iit  in  an«  .m  t.->ii  ••!  |  r"*fi  ii!:iiii  Iia«  ii>il  U-t-n  ••l»(«m«^l  a^juii*!  tlirtti  fiir  1.  •-  * 
fornM-r  ••:ii:-«."ii       *  lo  :   tmn 

*  It   !•   n-'l    l-iwJiil  ••■I'll   !■•  |-iiMi<ili  .1  ■■'■rrt-i-f  Ai'«itiM(  '*(  \)i»*   pfi»r«*r«lin^  in  •■■••<«  rl      ' 
Ju*ti''«'  if  it  •-••fit.tiii  iiti!!i  r  ■■!    t  -  .111-1  il->it«    M.i"|>lii-*ii'iii«.  i»r  ;ni|«'««*nt  n«iiirr.     *  H  A    ^ 
If'fT.i  and  4  f -iiI'lii-Ati'  n   •(  it.n.'  .iiir  .NtiK'iir  t-i  !«•  au  iriii  ••»•;••?.  and  a  inurilrr«-r  iti   f  r* 
riijr.  :iii-l  .1  f.ih.tin  .  .-  .«  1.)  •  i   .!  ••■'iiiifii   Un       1  ft   A  <'    •••       Hit*  f«*nfral  U«  ■*  to  'i.  * 
olit-nK-.    k*  •  ••iii*«-t«-i  !i<-iii  J  >tr.i    ^    I.   I  ilj.*    '  i    lUrn     K    !••'.*.  I*   llial  It   i«  dU*.-al  In  «r.'- 
aicain^t  •  Ii- .•li.iiiif  \  ill  ^■••iit  r.tl  .   ili.«t   ■:  .*   il***  ill<^:«l   t>»  iirii**  a^in*t  anv  •  im*  i-f  ti*  r« 
il^'liit**  ••r 'i--  tr  III'".  •••  .1-  t>i  ii..iii.S*«C  a  tii-il.     "M*  ^l^*•.^\^  til  iindiTfiiin*-  it  all>*frth^r     I  ■<! 
thai    i!   :■  I  !*-/.4i    t*>  wr\tf.  w.tli  •!•■••  ii- ^     ..*\  ■  ..|iir  -xt-rlid   |«*ilita,  «krff«l'«  it   u   f*** 
aiblr  M-n.r  »rtici<-a  ot  b«-lirl   lua}  U*  alli**  If^ti. — <  uiTii. 
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and  there  convict  him.'^  If  the  justice  omits  his  duty  he  forfeits  5^,  and  the 
constable  40^.  And  the  act  is  to  be  read  in  all  parish  churches  and  publio 
chapels  the  Sunday  after  every  quarter-day,  on  pain  of  5/.,  to  be  levied  by  war- 
rant from  any  justice.^^  Besides  this  punishment  for  taking  God's  name  in  vain 
in  common  discourse,  it  is  enacted,  by  statute  3  Jac.  I.  c.  21,  that  if,  in  any  stag^ 
play,  interlude,  or  show,  the  name  of  the  Holy  Trinity,  or  any  of  the  persons 
therein,  be  jestingly  or  profiinely  used,  the  offender  shall  forfeit  10/.,  one  moiety  ' 
to  the  king,  and  the  other  to  the  informer. 

YI.  A  sixth  species  of  offence  against  God  and  reli^on,  of  which  our  antient 
books  are  full,  is  a  crime  of  which  one  knows  not  well  what  account  to  give.  I 
mean  the  offence  of  witchcraft^  conjuratioriy  enchantment^  or  sorcery.  To  deny  the 
possibility,  nay,  actual  existence,  of  witchcraft  and  sorcery  is  at  once  flatly  to 
contradict  the  revealed  word  of  God,  in  various  passages  both  of  the  Old  and 
New  Testament :  and  the  thing  itself  is  a  truth  to  which  every  nation  in  the 
world  hath  in  its  turn  borne  testimony,  either  by  examples  seemingly 'well  at- 
tested or  by  prohibitory  laws ;  which  at  least  suppose  the  possibility  of  oom- 
merce  with  evil  spirits.  The  civil  law  punishes  witn  death  not  only  the  sorcerers 
themselves,  but  also  those  who  consult  them,(j)  imitating  in  the  former  the 
express  law  of  God,(/c)  "Thou  shalt  not  suffer  a  witch  to  live."  And  our  own 
laws,  both  before  and  since  the  conquest,  have  been  ^equally  penal;  rank'  p^« 
ing  this  crime  in  the  same  class  with  heresy,  and  condemning  both  to  the  ■- 
flames.(0  The  president  MonteBquieu(m)  ranks  them  alBol)oth  together,  but 
with  a  very  different  view:  laying  it  down  as  an  important  maxim  that  we 
ought  to  be  very  circumspect  in  the  prosecution  of  magic  and  heresy;  because 
the  most  unexceptionable  conduct,  the  purest  morals,  and  the  constant  practice 
of  every  duty  in  life  are  not  a  sufficient  security  against  the  suspicion  of  crimes 
like  these.  And  indeed  the  ridiculous  stories  that  are  generally  told,  and  the 
many  impostures  and  delusions  that  have  been  discovered  in  all  ages,  are  enough 
to  demolish  all  faith  in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not 
also  extremely  strong.  Wherefore  it  seems  to  be  the  most  eligible  way  to  eon- 
elude,  with  an  ingenious  writer  of  our  own,(n)  that  in  general  there  has  been 
such  a  thing  as  witchcraft;  though  one  cannot  give  credit  to  any  particular 
modem  instance  of  it. 

Our  forefathers  were  stronger  believers  when  they  enacted,  by  statute  33  Hen. 
VIII.  c.  8,  all  witchcraft  and  sorcery  to  be  felony  without  benefit  of  clergy;  and 
again,  by  statute  1  Jac.  I.  c.  12,  that  all  persons  invoking  any  evil  spirit,  or  con- 
sulting, covenanting  with,  entertaining,  employing,  feeding,  or  rewarding,  any 
evil  spirit ;  or  taking  up  dead  bodies  from  their  graves  to  be  used  in  any  witch- 
craft, sorceiy,  charm,  or  enchantment;  or  killing  or  otherwise  hurting  any 
person  by  such  infernal  arts,  should  be  guilty  of  felony  without  benefit  of  clergy, 
and  suffer  death.  And  if  any  person  should  attempt  by  sorceiy  to  discover 
hidden  treasure,  or  to  restore  stolen  goods,  or  to  provoke  unlawful  love,  or  to 
hurt  any  man  or  beast,  though  the  same  were  not  effected,  he  or  she  should 
suffer  imprisonment  and  pillory  for  the  first  offence,  and  death  for  the  second. 
These  acts  continued  in  force  till  lately,  to  the  terror  of  all  antient  females  in 
the  kingdom :  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice 
of  their  neighbours  and  their  own  illusions;  not  a  few  having,  by  some  means 
or  other,  confessed  the  fact  at  the  gallows.  But  all  executions  for  this  dubious 
crime  are  now  at  an  end ;  our  legislature  having  at  length  followed  the  wise 

if)  fhd.  I  9,  c.  18.  (•)  Sp.  L.  b.  xU.  c  i. 

{*)  Kxod.  xxli.  18.  (»)  Mr.  Addison,  Speet  No.  117. 

{i)  3  luflt.  44. 


^®  The  conviction  must  be  within  eight  days  after  the  offence.  {  12.  Each  oath  or 
curse  being  a  distinct  complete  offence,  there  can  be  no  question,  I  conceive,  but  a 
person  may  incur  any  number  of  penalties  in  one  day, — though  Dr.  Bum  doubts  whether 
any  number  of  oaths  or  curses  in  one  day  amounts  to  more  than  one  ofience.  3  Bum,  325. 
Persons  belonging  to  his  majesty's  navy,  if  guilty  of  profane  cursing  and  swearing,  are 
liable  to  suffer  such  punishment  as  a  court-martial  shall  think  proper  to  inflict.  22  €leo. 
II.  c.  33. CUITTY. 

"  By  the  4  Geo.  IV.  c.  31,  this  latter  provision  is  repealed. — Chittt. 
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•iwi  <*xmiii|il«*  (if  *Loitiii  XIV.  ill  Frmiirt*.  who  thou^flit  iim|M"r.  hj  an  r«iii-t.  to 
*J  rvntruiii  till*  inlniiiuU  ot  jiintM'i*  t'ruiii  rri<-i\iii);  intcirnialuinii  ul  «iUb- 
crmt\.((M  AihI  u«riiriiiii>;lv  it  in  mitli  ii^  i*na«-t4<«|.  !•%-  nialuu*  U  Imhi.  11  <■  .'•.  that 
no  |»n»^*«  uiiiiii  uliiill  lor  till*  lutiin*  Kv  camiHl  tm  a^ain^i  any  |it*nH»iui  h»r  <  onja- 
ratioii,  Httihrnitt,  iHinrry.  <ir  «*ii«'haiitni«*nl.  liut  ikii*  niiiMjt*tnran«>ur  «»l  |i«-r*i>ii« 
|irvlcii(liii^  li»  um*  uitc  lu-ralt,  XvW  tiirlun«i«.  or  «li«4'i»v«*r  »tolfn  i:«nmU.  dy  ikkili  in 
th«  iMt  lilt  -« ifiirrn,  in  litill  ilrMTVi-tlly  |iiiniiihr«l  with  tt  yi*ar'ii  iui|»niMiunirni,  an«i 
iit«n«liii^  toiir  iiiiifi*  ill  thi*  |iiilor\  " 

VII.  A  M'vriiih  it|K*rii*H  lit' oth'hih'm  in  thiit  claiM  arr  all  rv/iyiuiij  trnp-Mftn  .- 
•uch  AM  tui*^-ly  pn-trnd  nii  rxtrniinlinary  «*<»niniiM>ion  Imm  hravrn,  «r  ivmf'y 
and  ahuM*  tlic  |hm>|iU*  with  tiil^*  tlrininiiMtionfi  of'  ju<l^ii«*ntn  Th«*aw.  a*  trntltaK 
l4i  nuhviTt  all  ri'li^iitii  hy  hriiit;iiit(  it  into  ridiruU*  ami  c<«int4*m|>l.  an*  |ittni*haht« 
hy  tht*  tfiii|M»ral  courtii  with  tiiii*.  ini|>riiMinnu*nt,  and  intaiuuua  L-«ir|Mnil  puiiuh- 
montipi 

VI II.  Siiiiony,  or  tho  i*f>m]|it  |»n*i»fntation  of  any  oni>  to  an  r<x*lr«ia»tirai 
hcnetkr  fnr  ^ilt  or  n*wur«l.  i*«  u1<mi  to  h«*  ronmdort'tj  an  an  oiTi*ni*t*  ai;aini»t  rehftCioo  ; 
aa  Wfll  h\  n-UfMin  «»t'  thi*  MMrt'dnrM  oi  the  c-hari^  uhii-li  in  thu*  pntlanfly  lH*Ui;tit 
and  iMilil,  an  hri-aiiM*  it  in  alwayn  uttondinl  with  |N*rjur\'  in  tin*  |H*rM»n  \*r^ 
aent«Hi.>  y  •"  Th«*  statute  .il  Kli£  v.  ti  i  whii-h.  no  tar  a«  it  n-lattii  to  the  f**rft  itur* 
of  thi*  n>;lit  of'  |in*?M*ntation.  wnn  c'onMd«*r(*«i  in  a  lomuT  ImmiU  MDc^nactJi  that  if 
any*  |Mitn*n.  tor  iiionoy  or  any  othrr  (-«irm|it  <*«»n«idrration  or  |»r«»niiM*.  dirr«  tJj 
or  indirt'i'tly  i;ivrn,  nhal!  |»rti»i*nt.  admit.  inHtituto,  iniliu't,  inntal,  i»r  fidlatr.  any 

JivnMin  ti»  an  i*i'rl«*Hiai«tiral  lH*n«'ttrr  or  dii^nity.  U*th  th«*  icivrr  and  takrr  »hail 
brfvit  two  yearn'  value  of  the  U*netiee  or  di|;iii(y ;  one  nioiety  to  thr  kin^.  aad 
the  other  to  any  one  wlm  will  nue  for  the  nunie.  If  |N*nHin»  al«M»  nirru|»tl\  rv 
mgn  or  fx«-han^e  their  lK*netit-«*ft.  Uiih  the  ^ver  and  taker  i»hall  in  like  manner 
furt«il  doll  I  lie  the  value  of  the  money  i»r  other  eomi|it  nin»idrrati«in  **  A  ad 
0|M|i  IHTMinn  «h<»i»haU  *eorni|iily  oniain  or  lieenM*  any  miniMrr,  or  |intf*ttr« 
^  iiim  to  he  onlaiiHHl  or  lii'mM-cl,  <  whieh  in  thi*  true  idra  of  aimoDV.i  vhall 
inctir  a  like  forfeiturt*  of  forty  |H>undfi;  and  the  niinii»trr  him«elf  of  ten  iMHiada^ 
Iwitideii  an  iiicaptuity  to  hold  any  eeeleniiintieul  preferment  for  aevrn  year* alter* 
wardK.  t*orru|it  rhM'tioim  ami  rt^tti^nationn  in  eoUei^en,  h<Ni|»italfi,  and  otb«r 
i*ln'nio-yii:iiv  « <ir|Mirution«*.  an*  al*««»  tmnir*lied  hy  the  Mime  utatute  with  forfeit nrv 
of  the  ifouhie  Value,  vaeatiiit;  the  |ilai-e  or  ottli-e,  and  a  devolution  of  the  nj^bt 
«if  eltHiioii  lor  th.it  tuni  to  theen»Hn  " 

IX.  I*r«>!uiia(toii  of  the  Lonlw  day.  vulpirly  (hut  im|in>p«*rly)  called  *jM«tC4> 

J«i  v.juirr.  ^  t  /.«,.  .1/1  .h  79  M  .I  I  n  Hi't  It*  »  I  »MW%  r  r  T 

k.     ^H  \  ■««t...ik«      «  .1  0.t  mmtm^l,  jU^,  4.-  •    attll   r«*  ft-  if    J  ImI    |M 

i»ri 


"  By  till*  ^.iirrani  ««-t.  i.'i  4mni.  IV.  r.  •«,  •.  4. t  |>«*rMm«  prvlenflinf  or  profnMinit  !•«  irll 
fnrtuiH-*.  or  u«iiif{  ail)  »ul>tl«*  craft,  iii«*aii«.  nr  dfviro,  hy  |<«lmi«t nr,  or  oth^rw:*^.  to 
dMvue  aiit|  ini|«w  nil  aii\  of  hi«  iiiaj«'*ty'«  •ul«ji*«*t«.  aft*  n«f;ur*  and  Ta^K-nd*  — 
C*BITTT. 

"  Hut.  ai  r.-rd:fii;  t>>  '.*  Itla  It.'f.  In'.-j,  1  l^|  }{Atm.  449.  Monrr.  R^p.  564.  •itaonr  i«  ao« 
an  oflenc tni*  I'V  |.ttfii<-hAl  ]••  al  i**riinii*ti  law  ^t'ntTrt. 

^  Any  rf«  11*11  aiM>ii  or  i-\i-huniri-  (••r  iiiiin<*y  i*  romipl.  hfiwrvrr  apparrnllr  ikir  th# 
trannartiMii  a«  «ilii*r«'  a  fu(h«'r.  ni«liiiitf  that  hi*  »nn  in  orih*n  «h«iul«l  Imp  emplnyMl  la  lk« 
dutira  f»f  hi*  |<roff**iiin.  a^ri-«-«l  to  •••«<ur«*.  I^y  a  Uiinl.  th«*  |4i\nifnl  of  aa  aanaiiy  rmartly 
equal  to  ilif  ahiumI  pr«Hlui-<*  of  a  t-*-fii  tin*,  in  i*«in«idt*rali«>n  of  th«*  iartimbeal**  mi^:a|p 
In  farntir  **f  h.«  —*t).  Tin*  annuity  U-iiii;  aflfrwanl*  in  am-ar.  the  hnnd  waa  pat  in  •uif.> 
an«l  thi' di-ffii«laitt  |']«Mih<«l  thf  •ini'iti:  i«  al  r«>«ipnation  in  l«r:  anil  Inrd  Man«ArM  atwl 
thr  rvmrt.  th<'ii|;li  OfS  «liN-Ur«'<l  th^t  it  «i.i^  an  iiiii^>lt*rit«nll(Haa  ilrfpftcr.  yrt.  aa  lb* 
rMi|rnaiiori  h^nl  !••-•  n  ma<if  f-r  nwtifi.  i|»'t<-rtii!n«-«l  that  it  waa  cvirmpt  and  nmottiaral, 
and  in  o>nMt|tit-iM«<  that  thi*  Uind  ««*  void.    Vounn  r«.  Jonra,  Vi  T.  l»f&—- 4^aivfift« 

**Ily  aiai  V  tiiMi.  IV.  r.  V4.  Umd*  of  ri«iirnaii«*n  of  any  Ii«*nr6ee  ia  fbvoor  «tf  a  mm, 
^Taadwin.  l>roth«'f.  iinrl«*.  n«*|>lM'«.  it  jrrand  ni>i>htMv.  u|M*n  n<*tice  or  i»qiwit.  aw 
valM.  noi«iih»tant|iniE  thf  .il  Kin  r  ('• .  t.iii  tii<*  n«*«  a*  t  i*  not  to  rxtettd  to  aay 
ment*  uhli-**  t)i«*  th-vtl  I  «•  d«*|iiwii«*i|  « iihin  two  ni«tnih«  «ith  the  re^iaUar  «tf  Im  d% 
or  pM*ultar  juri»<lii-tion  whrmn  th«*  l«*n«*fi<v  is  aituatnl.  The  paMia|r«tf  tbli  art,  M  m 
Mievnl.  ar>*-«*  out  nf  the  fluctuating  and  contraihctury  decimni  of  OUT  aowla  Upas  Ite 
■alfiecC .  — 4.*a  ITTT. 

nt 
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breaking,  is  a  ninth  offence  against  God  and  religion,  punished  by  the  municipal 
law  of  England.  For,  besides  the  notorious  indecency  and  scandal  of  permit- 
ting any  secular  business  to  be  publicly  transacted  on  that  day  in  a  country 
professing  Christianity,  and  the  corruption  of  morals  which  usually  follows  ito 
profanation,  the  keeping  one  day  in  the  seven  holy,  as  a  time  of  relaxation  and 
refreshment  as  well  as  for  public  worship,  is  of  admirable  service  to  a  state, 
considered  merely  as  a  civil  institution.  It  humanizes,  by  the  help  of  conver- 
sation and  society,  the  manners  of  the  lower  classes,  which  would  otherwise 
degenerate  into  a  sordid  ferocity  and  savage  selfishness  of  spirit;  it  enables  the 
industrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with  health 
and  cheerfulness ;  it  imprints  on  the  minds  of  the  people  that  sense  of  their 
duty  to  God  so  necessary  to  make  them  good  citizens,  but  which  yet  would  be 
worn  out  and  defaced  by  an  unremitted  continuance  of  labour,  without  any 
stated  times  of  recalling  them  to  the  worship  of  their  Makier.  And,  therefore, 
the  laws  of  king  Athel8tan(s)  forbade  all  merchandizing  on  the  Lord's  day, 
under  very  severe  penalties.  And  by  the  statute  27  Hen.  VI.  c.  5,  no  fair  or 
market  shall  be  held  on  the  principal  festivals.  Good  Friday,  or  any  Sunday, 
(except  the  four  Sundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed  to 
sale.  And  since,  by  the  statute  1  Car.  I.  c.  1,  no  persons  shall  assemble  out  of 
their  own  parishes  for  any  sport  whatsoever  upon  this  day;  nor,  in  their  pa- 
rishes, shall  use  any  bull  or  *Dear  baiting,  interludes,  plays,  or  other  unlaw-  r^ctA 
ful  exercises  or  pastimes ;  on  pain  that  every  offender  shall  pay  35. 4d.  to  ^ 
the  poor.  This  statute  does  not  prohibit,  but  rather  impliedly  allows,  any  innocent 
recreation  or  amusement,  within  their  respective  parishes,  even  on  the  Lord's  day, 
after  divine  service  is  over.  But,  by  statute  29  Car.  II.  c.  7,  no  person  is  allowed 
to  xcork  on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose  any  goods  to 
sale ;  except  meat  in  public  houses,  milk  at  certain  hours,  and  works  of  necessity 
or  charity,  on  forfeiture  of  bs.  Nor  shall  any  drover,  carrier,  or  the  like  travel 
upon  that  day,  under  pain  of  twenty  shillings." 

X.  Drunkenness  is  also  punished,  by  statute  4  Jac.  I.  c.  5,  with  the  forfeiture 
of  5s.,  or  the  sitting  six  hours  in  the  stocks :  by  which  time  the  statute  pre- 
sumes the  offender  will  have  regained  his  senses,  and  not  be  liable  to  do 
mischief  to  his  neighbours.  And  there  are  many  wholesome  statutes  by  way 
of  prevention,  chiefly  passed  in  the  same  reign  of  king  James  I.,  which  regu- 
late the  licensing  of  alehouses,  and  punish  persons  found  tippling  therein ;  or 
the  master  of  such  houses  permitting  them." 

(•)  a  34. 

"  It  has  been  recently  held  that  the  driver  of  a  stage-won  to  and  from  London  to  York  k 
a  common  carrier  within  the  meaning  of  3  Car.  I.  c.  1,  and  suly'ect  to  the  penalties  thereof 
for  travelling  on  Sunday.  Rex  vs,  Middleton,  4  D.  &  R.  824.  Where  a  parol  contract  was 
entered  into  for  the  purchase  of  a  horse  above  the  value  of  10/.,  on  a  Sunday,  with  a  war- 
ranty of  soundness,  and  the  horse  was  not  delivered  and  paid  for  until  the  following 
Tuesday,  held,  first,  that  the  contract  was  not  complete  until  the  latter  day ;  and,  second, 
that  supposing  it  to  be  void  within  the  29  Car.  II.  c.  7,  s.  2,  still  it  watt  not  an  available 
objection  on  the  part  of  the  vendor  in  an  action  for  a  breach  of  the  warranty,  the  vendee 
being  ignorant  of  the  fact  that  the  former  was  exercising  his  ordinary  calling  on  the 
Sunday.    Bloxsome  vs.  Williams,  5  D.  &  R.  82.    3  B.  &  C.  2S2. 

The  11  &  12  W.  III.  c.  21,  and  all  other  acts  for  the  regulation  of  watermen  plying  upon 
the  river  Thames,  are  repealed  by  the  7  &  8  Geo.  IV.  c.  75,  which  permits  a  limited 
number  of  watermen,  under  certain  regulations,  to  ply  upon  the  Thames,  within  certain 
specified  limits,  on  Sundays.  By  29  &r.  II.  c.  7,  no  arrest  can  be  made  nor  process 
served  on  a  Sunday  except  for  treason,  felony,  or  breach  of  the  peace.  Ante^  book  ill. 
290.  Neither  is  the  hundred  answerable  to  the  party  robbed  for  a  robbery  committed  on  a 
Sunday.  But  where  a  plaintiff  was  robbed  in  going  to  his  parish  church,  in  his  coach, 
on  a  Sunday,  he  recovered  against  the  hundred,  under  the  statute  of  Winton,  (13  £dw. 
I.  St.  2,)  the  court  observing  that  the  statute  of  Chcurles  must  be  construed  to  extend  only 
to  cases  of  travelling,  and  that  it  might  have  bc^n  otherwise  if  the  plaintiff  had  been 
making  visits,  or  the  like.  Teshmaker  tv.  The  Hundred  of  Edmonton,  M.  7  Geo.  I.  See 
1  Stra.  40G.  Com.  345.  Killing  game  on  a  Sunday  is  prohibited,  under  heavy  penalti«i» 
by  13  Geo.  III.  c.  80.— Chittt. 

'^  Justices  of  the  peace  have  an  absolute  and  uncontrolled  power  and  di%cretioii  in 
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XI.  Tho  IiihI  iifffMio  wIih  Ii  I  *li;ill  riii  r>Ti<»ii.  iii«»ri'  iiTunt  <t-.ift]v  a,:u:ti«!  r*  - 
li^iiil)  iiimI  iiMii':iiif  \  ,  mikI  •  ■•L'iii/:iMf  l-y  rh«-  !•  ii)|-iir:il  •  oiirt"  i«  that  ••!  ••!••  u  .i*.  I 
lii»l«irii>ii«  ItU'iu*  *• ,  *\\\,%T  \'\  U  •■•|iii*ii!iii  J  li'i»i«*  *  ••!  ill  firiH"  ^*l:«li  ;«•  .iri  ;•  •!  ! 
alili*  nrtriiii-  ;  f  '*  ••r  \*\  •••im-  :;rtt-*!\  *i  .'iinlaltui^  an  I  |-mII:i  i!i«I«<  ii.i  jr  I  r  ■•«  I.  S 
thi*  |iiiiii«liin<-iii  i-t  li\  (ihi-  :iii«i  iiii|iri«'iiiMii-rit  u  '*  In  (I  ••  \  i-:tr  Ifii'i,  w^•  li  :!.r 
niliiit;  |Mi\\iT  fiiiiii'l  iT  \'*r  rhi-ir  mtt-ri'^r  (•!  pri*  ••n  jfu  ■••  rii)<!.iiii  i-  ••f  :i  \>  r%  •  \ 
trat»niiiiiir\  •»ti-ii-!i>i  •*«  ;titil  imr'tx  ••!'  iii>ir:il«.  fi'iT  <ifilv  iii'««t  :iii>l  u  tltu!  a'!u  !•  r\ 
Wi*n»  iii;iiU'  ia|«il.il   •  nint  ■<.  l-ni    :iNi»   iKi*  n  |h':ii«*>|  ;iii  nf   k«t*|iiii^  :i   f-n-'h^v. -r 

c*oiittiiilliiiL;  fiirtii*  afi'ih.  wiTi*    it|Mici   a  « ri«|   i  <iri\  :<  ti-iii    nrii|f  !'•■!• 'lu    wuhi'-.t 

li«*m*rit  !•!  iUtu'.v    •'•        IliiT   nl    tin*   n-*T«'r:»!itiii.  >»  Jn-n   rtn-n.  tr>irii   .nit   al  li'-rri  i  •  •• 

of  tht*  l»\  |N«  1 1*\    111    !lii-  l.i!«-  !  iiiM  *.  !•  II    ifitii  ttt n!r.iPV  •xtri-iiif  i»f'  !.•  •-!.••  i* 

,,-,      iii^*.  tl   \M\*   imf  lli"iijlil    |'r»i|nr  !••   rifn'W   n   \:\\\  «•!*  "^tn  li   iiii!'.i«!  i  -t  a*  *•• 
*      n.;«tiir       .Vii«l   lln***'  ••rti-iifi-i*   Imvr   Ihm'Ii  i-vi-r  •iip  ••  lit)  f«»  !?n-  !■  •  r!i-  ••-  r 
i*ii»ii  i>l'  (III'  ■tpiniii:!!  loiirr  :iif  ••iitirii;  t'l  l)i«*  rii!t-«  ••(*  iIm-  f-:irtiiri  t.tw  ,   a  l.iu  \«)      S 

linn   lrfu!«M|    I) fliiiii*  f»l    ihi-«i|iliii«'iiri'.  li:iv.  »'\rli    »'|iill<  r\    i!M-lt.  \iit»i  a  ^P  .»•. 

do>fn*t"  ol"  l«-inli'rn«'»«»  :iii*l   h-nity.  ouin;;  |H'rliap«i  !••  tin-  •  ••ri**r.iJiii«l  ••I.'.i-  \      f 

ita  rtn»l   i-«»iiiiiiIiT».     'Ww  (i-tii|Mir»l  i-oiirt*  ihi'r»*l'»»ri*  t.ikt-  n jri;/;irM  <■  «/  tl.»« 

erinit*  nt*  a«liiltiTv  ntliiTM  i«c  iltaii  n<«  a  pnvatf  injiirv    r- 

liilt,  iN't'on*  wr  4|iiit  llit««  «iil<j<-i-t.  uo  iiiii^t  takt*  rM(i4'<*  ••f  tin*  t«-iii|*«iral  |>iiit;*h> 

Itratitinfr  •ti'l  rffii^ift:*  ult>  li>  fii*i-<* .  \n\  :f  ;t  •h>>iiM  .i|'|«'.-ir  fr-rii  (If  r  ••mi  •l*<Ur.»!.  •!»• 
or  llir  riri*iilii*lniii-»'i  ••!  lli»-ir  ••••ipIu  (  th.i!  clif\  lij^i*  •■:!litr  ri-''i«f«I  •■r  »*r.iii:*«l  .i  !  •!.••• 
fri^m  a  futrttali  or  oirriipt  fu<iti\f.  i!.*-\  .ir-*  j-iin  -li  t^Ii-  :ri  fh«-  •  -'irt  -if  K'.ii*;'*  K  ?•  *•  (« 
infivrniAtiiiii.  or  \\i*\  in.ix   l-*-  |-ri>*i-<  tit.>.|  ).\  -.ii'Lt-rinfi.t       1   Iturr    'iVi      1  T    l{.  ^•'fj 

Hut  ihf  riMirl  iif  Kiii»;  •  K-ii' ti  rt-l'i"«-*i  .»  iii4fjiiriiii«  li*  r<i*li**«-«  !•>  rvh^^ar  «fi  ai^tl- 
oatiun  ft*r  nn  •!• -lioti-f  hi  •  ii»i*.  wliiih  tlit\  Imil  r<-fM»'«l.  iKi-uirli  ii  via*  •iij;j?*-«tri|  \\  %\ 
thrir  r«*ru«»l  h.iil  |-r>"  •-fh-'l  !r<>ti)  :•  fii:-t.ik*-ii  \  iiw  III  |)h  ;r  ]iirt«*i:i-l)iin  K**!  •«  KArriiic- 
dcin  Withi*iil.  .Tii«tii-i-*  4  I*  .\  K  7  '>  Si  tlift  r«-fii-*-«i  i  in  iii*iaiiiu«  in  fi-lir«r  •  •.iiii.«r 
•|>plira1i<«li  nt  :ilit  iifhi-r  fx  v^:--*!  i>1  t!if  \*-  \x  f  }i  i|i  «if )i:ii  flit*  lir*l  t«<  nf  \  •im*  i-f  Nr|.|«  (»■ 
b^.  lhi>iijli  thi*  ;ii-Tii*-<*  Mti.'lit  I.  !«•'  ri''''i-e>l  flu'  In  •>ii-**  uiplfr  «  iii.*l.kk*' ••!  tl.«*  I^h  h«-& 
w.  Surrt-t .  i.Iu«tw««.     '•  !•   A   Ii     '■'*"*      •'iiirn. 

'*  A*  I"  il»«-  "lli'ii 1   kt  •  I  jr»j  "T  lrf|itt-iiiifii;  l-iwi|%  )i-*ti««-«.  ■••••  r*  •^.  K-T       A  W"?T.»n 

cmiiiiitl  !•«■  iii'h-  !«<1  I'lr  It-inj  .»  l-.iwi|  ;;fi)friili\  .  f^ir  tli«*  I  itre  miIii  iiAti*«n  of  rha«lit«  .•  i,  ■% 
ili(li«'l-»l'l>       ll.mk.  ^    1    •     71      1  >.itk.  .>'J      «'iiirTT. 

"M.iiiv  ■■tfiiii-'*  •  t  I'f.v  i"'  Mt.  >ii(.i.i  lit  f  f.ili  |*ri»)-«'r|\  mill  •■\t-lu«i\fU  iia«|iT  Ui«»  jtin*- 
ilifth'ii  '■!  Mi«-  •  •  •  !•  -11-!..  •!  ■  ■•«rV  .111-1  .ir«-  .41  I  •■•i-ri  i!«-«l  !.■  :!  J-nt  wl».  fi-  iKi-  iti  ■  ritiri  i..* 
or  IfHthn  -•  1*  I  ii*-i  ■     •  r  .!•  •  ■  11.1  .III  •  •!  "  j*h  ■  •■ii-j  :r:i.  \  .  i!   j»  iri-l|i-!.|l  !•• 

/j-/» .«     ;   »   f  '  ■  !■■•'•    I  ijl  !■    \  .•»  :•  .III  •■}?•  ii-  ••  ■  «i^i   '•  •    *   F-  -,  I.  ar.-l  in«|jct 

able-.  >.••  I  **.-i  I'*  Ji'i'Mi  ■»  '  I  K.»  •*.•«•  Ali'I  »l  !l..  \.ij- If.!  .M  !  *.«#•.  IV  . 
M.  •  4.^  •■\|-«.iiir  .»  Ill  III  -  |..  •-•n  w:Mi  iii'-ni  (••  iii«iili  .«  r«iti.ftl.  »•  .ni  .  •'^i  u-*'  f.-r  ■ ».  .i 
tlir  «irtfl-iiili-r  iii.-%\  !«•  !!•  -ili-'i  .1*  .1  r<'.*iii-  nn-l  % -i.'.iUiri'l  .iri'l  «••  i«  flu*  n  :IfiiI-%  rt|aw.ri£  »r\ 
iitiM*«<lii<  I  r:iit  of  :ii-|ii-*  lit  t-xh-^ir-ri  iti'h-<*<i.  llii«  «i'iil<|  T  «•  an  ir.-l:i-!«il  !••  •if?tii-«<  \\ 
iximinffi  1  iw  "J '^ti  I  7*  •  I  l^ifii  l:.  J.  '."•  4  Htirr  ■-''•'.7.  •_**.7  4  Ati-I.  1%  th^  «Ani<-  a  t 
nfrilii^i  I  \"  I-  ■•  •  •■*• '\  t  .iLtM'-fi  I  r«-*r-f  iitf  K.iffli  r.ritT  *>ii  I  III  !.•'  aik<l  l«  havir.^  .r.  a 
ri€i|iiti»  aiil  iii-l***  •  lit  111  II  ii>  r  !ii.i\  U-  tri'^t*-'!  .i«  alt  hllf  ait*l  •l:*«ip|crl\  |«-rMin  «.th.i«  ti.^ 
ni«*aniiiir  •■<  ili<it  .••  i 

/'i./w'i'  V .■  I'-.''    •  -•  ■  !•  \r\\  an  :ii«l:.  f.il'!r  i»!rt  iM*#».  '7.  Umit   1I.*>  .    ar  I  mar.i 

|ifiM«^-iil.-  ri«  .ipTi.ti-l    ).ii-*-i'i  i-   s>r  ••  t!>it»*  .iii-l  i>rlifr«  fi*r  I'liy.iiir  lia\««  r«^-riilU  \*^x\  Mi*- 
taini<«l.  ;iii  I  :ir.|'r>-nMi.  lit  !    r  •   x   in  -i-.l!!-    i.*'  ■  ••■■! 

|*f»«"iir.i.,;  ••r  •  i.-i- .i\ .•'!•  ii/  ?••  |r..«>irf  !),•  •t<|i:.  r:.in  "f  a  pirl  ••'^fii*  m-iirtal  I^i  3  *•!. 
Tr.  M'*.  "^'  ■■  ■  Ti'lt  i\-ir  II.'  !■■  !•  il  .1  i::rl  :ii!-i  I  r'Mtttii'Lin  .'.  Kurr.  ll.".*.  a&^l  ^^  /i.*^, 
•3'.*.  "Jl-.  .1-  !■•  tl..-  .  !l.  t!  .■     '  -..In-  '.  .11 

It   !•  at.   II. -l."  :.i>-..   •  :S  1.  •■  !••  'I  .•  1. 1-  ari'i  •  .ir-x   iwa%  a    '  i  f  '..'^  (ml  *if  a  cKurvkvinl 
•JT.  K.  7    :       !•  1.  Il   «     I     »i»i  .-i    I '7    *«i   «       -J  K*-!.  I'  iV  t.V.V  ;«rf.  a>..  <^,.  -J  (..  k. 
412*.'.      Afil  tif   rii«-rt   iIl*!-.!./  ••*   i  •!•  .i-l  \-A\  f<-r  k*aiii  aii-l  |r<ifit  i«  an  in<li<'tal-lr  ••flri.<  r 
KuM.  A    k   I  .<       ■'•'*.    If!*-      1    I'  '«:    \    \{    \    I'   (*    r.        An'l    If   t<  a  tiiiMirm-«n<*4Ar  t* 
alTr«l  a  <!•  a  1  ^--Ix     .m-l  '•  •  •■  I  \  i  ■•  ^<  n?   •  I  u-.  il  in  •itm  tiiii"      I  Ka#l.  4^'i.     The  |«ib^i.- 
Uirnl  f'lf  m.  !i  Mil  "t**  li-  ••  :•  fii  ■    .tT    i      it  r>-  fiMi"fif      'J  T    l<    7.*. '■ 

All  aui  11  .t'«  .'  1  !..  .1  ^  «r  1  iiKiii<-'..!:f\  ar«<  )-it>  I.  -  nt:>tlrni««n<Hir«.  ait'l  tb'* 
i4lrn«b'r«  I'l  11  l«  I  III. .•:••'!  •  *^•r  i\  in  ii  '  rn-..i'i->fi  (rat^fail  1%  thr  i<»urt  ^^f  Kinx  • 
|i«  III  It.  '-T  '  •  ..il  .1  ;  *:..•!.'.  I  ft  ?•  :!•  'i  )•■■••  a  ^'rai.-l  jiin  at  thf  a««iJ««  of  ouafftcr^ 
a^toiotu  -J  iiii  ri. 
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ment  for  having  bastard  children^  considered  in  a  criminal  light;  for,  with 
gard  to  the  maintenance  of  such  illegitimate  offspring,  which  is  a  civil  conoem, 
we  have  formerly  spoken  at  large.(y)  By  the  statute  18  Eliz.  c.  3,  two  justices 
may  take  order  for  the  punishment  of  the  mother  and  reputed  father,  hut  what 
that  punishment  shall  he  is  not  therein  ascertained  ;  though  the  contemporary 
exposition  was  that  a  corporal  punishment  was  intended. (2:)  By  statute  7 
Jae.  I.  c.  4,  a  specific  punishment  (viz.,  commitment  to  the  house  of  correction) 
is  inflicted  on  the  woman  only.  But  in  both  cases  it  seems  that  the  penalty  can 
only  be  inflicted  if  the  bastard  becomes  chargeable  to  the  parish ;  for  otherwise 
the  very  maintenance  of  the  child  is  considered  as  a  degree  of  puni.shment. 
By  the  last-mentioned  statute,  the  justice  may  commit  the  mother  to  the  house 
of  correction,  there  to  be  punished  and  set  on  work  for  one  year;  and  in  case 
of  a  second  offence,  till  she  find  sureties  never  to  offend  again.* 


♦CHAPTER  V.  [*ej: 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

According  to  the  method  marked  out  in  the  preceding  chapter,  we  are  next 
to  consider  the  offences  more  immediately  repugnant  to  that  universal  law  of 
society,  which  regulates  the  mutual  intercourse  between  one  state  and  another; 
those,  I  mean,  which  are  particularly  animadverted  on,  as  such,  by  the  English 
law. 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason,  and 
established  by  universal  consent  among  the  civilized  inhabitants  of  the  wofld;(aj 
in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and  civilities,  and  to 
insure  the  observance  of  justice  and  good  faith  in  that  intercourse  which  most 
frequently  occur  between  two  or  more  independent  states,  and  the  individuals 
belonging  to  each. (6)  This  general  law  is  founded  upon  this  principle, — that 
different  nations  ought  in  time  of  peace  to  do  one  another  all  the  good  tbev 
can,  and  in  time  of  war  as  little  harm  as  possible,  without  prejudice  to  their 
own  real  interests. (c)  And,  as  none  of  these  states  will  allow  a  superiority  in 
the  other,  therefore  neither  can  dictate  or  prescribe  the  rules  of  this  law  to  the 
rest;  but  such  rules  must  necessarily  result  from  those  *principles  of  p^- 
natural  justice  in  which  all  the  learned  of  every  nation  agree;  or  they  ^ 
depend  upon  mutual  compacts  or  treaties  between  the  respective  communities, 
in  the  construction  of  which  there  is  also  no  Judge  to  resort  to  but  the  law  of 
nature  and  reason,  being  the  only  one  in  which  all  the  contracting  parties  are 
equally  conversant  and  to  which  they  are  equally  subject. 

In  arbitrary  states  this  law,  wherever  it  contradicts,  or  is  not  provided  for 
by,  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power ;  but  sinoe 
in  England  no  royal  power  can  introduce  a  new  law,  or  suspend  the  execution 
of  the  old,  therefore  the  law  of  nations  (wherever  any  question  arises  which  is 

(9)  P«e  book  I.  pnge  458.  (*)  8«6  book  1.  p.  43. 

(■)  Dalt  Jutt  ch.  11.  {*)  8p.  L.  b.  L  c  7. 

^  The  7  Jac.  I.  c.  4,  s.  7  (which  provided  certain  punishments  for  lewd  females  who 
had  bastards)  is  repealed  by  50  Geo.  III.  c.  51,  s.  I,  which  enacts  '*  that  in  cases  when  a 
woman  shall  have  a  bastard  child  which  may  be  chargeable  to  the  parish,  any  two  justices 
before  whom  such  woman  shall  be  brought  may  commit  her,  at  their  discretion,  to  the 
house  of  correction  in  their  district,  for  a  time  not  exceeding  twelve  calendar  months 
nor  less  than  six  weeks."  By  section  3,  upon  the  woman's  good  behaviour  during  her 
confinement,  any  two  justices  may  release  and  discharge  her  from  further  confinement. 
By  section  4,  justices  are  restrained  from  committing  any  woman  till  she  has  been 
delivered  one  month.  The  child  must  be  chargeable,  or  likely  to  become  so,  in  order  to 
authorize  a  conviction.   2  Nolim,  256,  3d  ed. — C;hittt. 
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pr«»|H«rlv  ifn*  mIiJimI  *ti  i(4  pir^^iln  imii  i«  Inn-  :i*|ii)iN<|  in  i(«  lull  •■\t«-iit  Ky  tht^ 
r«»riiiiiiiii  l:iu.  iiiiii  i«  lif!<l  (••  li-  :i  part  «•!  tht-  l.tw  ••!  lln-  Liti*!  .\ii>l  (li<i*«  ■<  t« 
111'  tMirli.iiii«'itl  Mlmh  li:t\«*  lP>iii  (iiiii*  (•>  (iiiif  !•«-•  II  iit:ii|«'  1<i  I'tilim  •■  !lii«  ur.i- 
Vrr^al  l:iu.«*r  T«>  l:ii 'ht.iii-  thi'  «*\i-i  iitiMH  nf  ir<*  •{<  •  i-'i<iii<«.  :ir«*  iinl  !••  )«*  ft*t»' 
iii<lrn*«l  ii**  liiT (-•••lii*  1 1\  •■  of  aii\  iii'M  riili*.  I'll!  iii«ii-l\  a-  ■li-i  laraturv  ••(  lln*  (•!•! 
ttliiclafiii'iital  I  ••ii*t  iiiiT  hifit  ••!  thi*  kiiiifil'iiii.  u  ii  li'Hit  i^iuli  it  tiiN^f  •■!  a*<'  !■•  (■•*  » 
pmrt  tit'  ihi-  i  ivit:/*  •!  M '•!  ill  IImi*.  m  im  n  aiiiili-  •(•ii-<*in»ii«.  om  li  :i«  t>iii«  ••!  ■  t- 
rliuii;;*'  aii'l  tli'-  Mm-,  in  all  inaniH'  •  au-f».  n  i:iJ  nj  !■•  |i«i;^'lit.  aiini;;!  .  •Iiii.'ir- 
ni;*!'.  ni-Mr.iiii  •—  J"'i:««iiii\  .  ainl  «»Thif'»  **l  a  •timiar  nalim-;  lln-  lain -im  r- 
rhniit.  ■/  ulihli  ■«  a  I'l'.ii.i  h  ••!  tin*  i:i\v  nt  lia!:'>ii«.  r«  rt'jMl.ir!\  aii<l  i  •■ii^T.iii!!  v 
■tllii'ri-il  !■•  ^'i  I""  III  ail  'li«»|iii!i-«  ffiaf  :i.i^  !•■  pr;/*  •.  !••  -liiiiw  r«  «  k«  tn  li>>«ij  ji-« 
aiif|  ratfvoiM  ^il!'•  f  f.i  Ti-  I*  ii'i  ni  }|i  r  Miii-  ••!  ihi  i-ptfi  Imt  !li.-  i^'n-at  ur.:\  i-r-.i!  I»w. 
i*iilir«-ti-'i  Ir«»iii  lii-!'T\  aihl  u-aji-  ami  -;i«  h  wnti  r^  "f  all  iia?:"ri«»  arii|  laiijiu^*^ 
HI*  a  1*1'  ji  li*  *Mi:\    .i|>)ii  •■'•  ■   1  .iii'i  .lii-iu  I  •!  lil  ' 

lint  tip  111  .'I  I    ii  ■  IV  .1    1 1 .1'l^.ii  r !  'li^  .iii'l  ii'iioM-  -h^  •■!    {iroiM  ri  \    ti  t  u  •-•■ri  tl.i-  *u^^ 

j4*<-|n  ••!  'l:!!!-!!!!!  ot.ili-  TIk  \a\\  of  li.lTiiili^  li.i«  lliU<li  ••••|m  .ml  i\ti|.t  .14 
■f|iiiili-t|    )«\   ilii     l.i'.i   ill    1  ji_'i.iii>i  .    \it    iii>-    pn  ««-riT    ^>r:iti>  li  ■•!   oiir    ;if('i.ri-«  i«     . 

•-.^  -t      IJ»'i  ■  ^*  Jl  l.:n  a  ii.i!  r-  •«  i  "ii.l'.i--   a*  **\\t  in  i  *  ;i.  a-ii*!  I  l.i-  law  nt    i..i! :  •!!•  •  an 

•►^  I'll  .  II  ■.• 

-*      lai'tiv    Im-    Tr t'H'i  lit    II. f    •  nriiiiial    l.iv\   ••!    aii\    |iart:>  ui.ir    «(aft-        F'T 

iiffiMiri-*  aj.iiii*!   ill."  l.iw    afi-  |ir:ii'  :|i.iii\    :ip  i-lfMt    f-i  uli-ili-  «(.i(t-«  «»r  liatC'ii*        t. 

wliirli  i-.i"**-  r iiri«i'  <  .iii  "iiA    ^i-    Ili^I    !■•  w  .»r.  \\!ij«  K  »*  an  a|'|"-al  f-'  tin*  't'-l  •  : 

h«i«l<»   !••  )iiiiii-*li    «'i<  li    inlr.ii  I  i"ii^  tit    |i  i^-.!-    I.t:!'!    :i«  ari*  •    iiiinii!li>l    l>\   oni    iii>2> - 

p«*li4t(*iit  I pit'  a^aiii-t  aiMiili'-r.    in  :fJi.r  •taif  lia\:'.j  ari\    ••Mpfrinr  j»ir:*-Ii' !J"Ii 

t«i  n-iMirl  til  ii)»'iii  •arth  l>*r  tn**?"*'  Hnf  x«  Im  !•  \\:*'  iinliv  i  Inal'*  ••!  aiiv  Atatc 
vii»liiti'  t)ii<i  i^i-iii-ral  law.  it  i«  tln-n  tIm*  mti-ri  *•<  :i*  wiil  a«  •liit\  «<f'  tlir  i^tiVi-rn- 
niiMit  iiU'liT  \\lii»h  tln'i  li\  !•  Ill  airiiiailM-rt  ii|"'n  ^'n-rn  usth  Ui  niniri:;  •••vrr.!y, 
ihnt  till'  {••-a>  r  «•!  tin*  U'iri>l  iii:i\  Im-  inairiiain* '1  {'••r  :ii  vaiii  u>>uM  n.iti**it«  ta 
Ihoir  riilli-i  li\  f  tali:!*  ;l\  i»l»*ir\f  Tin-**-  uiii\  *P»al  Tiiii'*.  it  privali*  -•illtji'ili*  w  •*!>(• 
■t  lih«'rt\  I'l  l>ri  ak  tliftn  at  tlnvr  >*\\u  li:*!  nt:<iii.  aii<l  :iiviil\i-  tlif  Iwn  •talf«  m 
a  wnr  It  i«  tliir«fiit-i'  hh  iiinl'« ni  ii|hiii  tlir  nati*iii  iiitiin-<l.  fir^t.  t'>  ilmiADd 
Mitii^t'tti  li>>n  ait'l  |ii-T:«i-  T  •  Ih*  i|«i|ii'  nii  tin'  •illi-rnli-r  l'\  tin-  «tatf-  l<»  wlnfh  \u-  ^««^ 
loii|(<i;  aii-l.  It  tliat  l-i-  n  tn^i  •!  nr  iii-ifli-i  tt-l.  tli**  *••'.  •n:  jii  tln'ti  avuw*  hiiii«<*il  an 
m<*i'i»iiiii)ii  •-  'ir  af'fi!>>r  tit  |ii^  «ul'i«-i  i'^  •  ninr.  aii'l  'Irau*  u|Niii  hi«  i  ••niiiiufftitr 
xUv  rnlan.^t!!  >•  ■■!    t  -r*  i^n  \\  :\r 

Tlif  |nMf  |i.il  .ir'.iMi«»  aj.iii.*t  thi-  law  <it'  iiai!'<ii^.  aiiiina-lvfrlnt  i»n  an  •xx'h 
l>y  tin-  innii!>  i|>:ii  l.i\i<*  >it  l']ii..'!.in>l.  ari'  -it  thri'i*  kriiiN  I  \  ii>lali<in  <•!  *jit'rc*in- 
<lu«'ti«;   J    111!' ih.ri  TTii  !i!  'it' t  fi»-  rii^ltt"!  lit  i'ul'a*-a  I"!- ;   aii-l.  ^    Piraiy' 

I  A-  t  •  t!i.'  ti'-i.  •■  '  :'■  ».  "t  »  "•  .  fi  .'"<•*'  iif  y  /'•^(.■■'■'•.  rxpri  •••ly  ;*raiiti^l  \t 
X\iv  kill;;  -T  111"  ii!il'a--.i'l'-r-  '  !•■  iln  -iul'ii  I*  ■•!  a  t"nMi;ii  ]iiv«i>r  in  tiiiu*  nf  rsiu- 
tual  war.  or  <  "ii.:!!  Mm.'  a*  f-  >•!  lM>«t:litii«  au'^in-'^t  ">ii  li  u-  an-  m  niiuty,  li'Atpir, 
or  tru<'«*  wixU  ii**.  wli'i  an-  hi-rf  iiii<ii-r  a  ;;i-iii-ral  :nip[:«'<l  '«ati'-«  <iii*lu«'l  :  tkir««*  are 

'  Ily  il'i-  '.•»•■•  Ill  •  •'  .:  i«  !•  I  ii  !•  ?•  •!  t'l.i*  :t  M  »••  <!'.!  i««  {'t«l  fur  an\  *>f  III*  m.tjr«ii  • 
plllijr<«-I*  t->  r  111*  *■■  •■*}'.•'  .;.;••  ii.\  •  'ii'r.K  !  l-'f  l.iif  rii:iij  .in\  alilp  ••r  lll**r*  h^Oil:** 
mplilft^l  ^>\  .«n  •  *!•  -ii\  III  i  \\i  I*  lil  •  ■  ti't.i  t*  .in-l  ••-•  iir:T:>  •  !->r  lli.tt  |iiir]-*»M-.  with*Hat  !ft^ 
lio*n*ii  llit'ri'.ii  !!,•  III.  •ii'-l  H.r*-  .it  — 'I'lli-l^  \*:-\  .iii  I  tii.it  i-vi-r^  |m  rMiH  «h*i  «*B*rrv«| 
ml* I  ■iii-Ii  .1  •  ••ii!r  !•  r  •ii->i|i  i  )..    ..i)  ■•  .  ■  i.>  %  !■•  i.  iii\  ••*    'i'*'      -<  'iiri«ti  «^. 

*  rinlt  I  il..-  I.,  li  ..|  .-tl.  11- 1  -  .i.-i.i:-!  'L-  I.iM  •■*.  i..»!  ••ii«  lit  ilii'  l*niif«|  >La!#«  Mr 
i%lia*|iin  I  i.i-«t  •  •»••  .f  •j-lrij  .n.  I  •  \t  r-  -iitj.  1-^  a  •  *:*•  ii.  a  •'••iiiTiiiM;iin  !•»  ••-?»•■  % 
fiirwtirti  •tit.  i^'i.ii-!  I  -■  i'.  I*  I  i  .  w  tK  •!..  Til.!. -I  **r  »••  -  \.  t  iit  •'••iijrr*-^.  Ai  fl  ^\ 
I^l**.  •  I  i  "^f.'M  •  I  ,i%-  I',  li  liU.ii,-  ■  i!  ifi-l  .iriii  1./  w:T!».ii  th«  liM»it«  •»(  ihr  ln.l»*4 
Sla(t-«  uri\  ^t-**.  !  •..'  .1  '  .fl  J!.  •!  i!.  r  ■  ••',  ••■  .li:*;*."-?  »  •ii'*-  .il  ]»'••"••  wilh  ih*  l*ft:f**l 
Sl«l#^,     »»  .il    •  ;ii' r.  .1-  !  J  •■:    ..--.-.Mf.,;  .«.:fi.ii    l\f  I'li.l*   I   *»l.il«-«  «ny  fiif*'>»»  «■»?  af tu«*t 

Vn*»fU  iif     t!i'i-.*fi    «!  1*.      i!.*i'i%.Vi     1  ••  it.     •«;!  Il    M  ii^-  li    till-    I'lllli-*!    **>ldllr<«  an*  At    l^^fti^. 

'il»n!    •    ■ M.'     ■.   !  . -I  w  •».  n   ;!..    I'li  •*   I   *••  i!- •  .ii.\  iiiii:?.ir\  ■  \i>««liti>in  ji^A^n«t  » 

Mati*  at  |x  I-  •■  H  .'fl  I  !,•  t  "ji  I.  -I  *»*.i'.  •  .»  .  I  •  '•  •■!  I..*  *-'rtli  ••r  •-\t-iMit.nf  ant  •nt  -r 
|ir<k.-«*M  n/.i  I  -!  ii.\  •  ;.  :/ii  u..-.  -•.:.•  J.  -  ■.  -»  ,i.».  "J,.  ■,*»■. !•  1^  in,-  bImi  tlrv-larrO  IkI. 
■  Ai"!  April  ■'  IT  *'•-■_■  .'I-  1  '•1.  r\  *•  .r.  i  * .  -I  i'  n/  .iri\  p.i*«)->rt.  M*r  in  anv  iHi-rr 
wi\  infr.i''.iij  !(<••  i  iii  •••  iii{...ii«  \\  \ .  .•  I.- •■  !■•  Ill  i'.i.^  .-•iil<ir>*r  fitr«-i,;n  nuaiMrt  cc 
Uit-ir  ili>ini*«i«t  ^.      I(...i    «.  ;J7.     Wharton*  Axnff.  <':.ni.  I«*w,  !,«(». — »Saj 
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breaches  of  the  public  faith,  without  the  preservation  of  which  there  can  be  no 
intercourse  or  commerce  between  one  nation  and  another:  and  such  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a  just  ground  of  a 
national  war;  since  it  is  not  in  the  power  of  *the  foreign  prince  to  cause  r^ctn 
justice  to  be  done  to  his  subjects  by  the  very  individual  delinquent,  but  *■ 
he  must  require  it  of  the  whole  community.  And  as,  during  the  continuance 
of  any  safe-conduct,  either  express  or  implied,  the  foreigner  is  under  the  pro- 
tection of  the  king  and  the  law,  and,  more  especially,  as  it  is  one  of  the  articles 
of  magna  charta(f)  that  foreign  merchants  should  be  entitled  to  safe-conduct 
and  security  throughout  the  kingdom,  there  is  no  question  but  that  any  viola- 
tion of  either  the  person  or  property  of  such  foreigner  may  be  punished  by  in- 
dictment in  the  name  of  the  kmg,  whose  honour  is  more  particularly  engaged 
in  supporting  his  own  safe-conduct.  And,  when  this  malicious  rapacity  was  not 
confined  to  private  individuals,  but  broke  out  into  general  hostilities,  by  the 
statute  2  lieu.  Y.  st.  1,  c.  6,  breaking  of  truce  and  safe-conducts,  or  abetting  and 
receiving  the  truce-breakers,  was  (in  affirmance  and  support  of  the  law  of  na- 
tions) declared  to  be  high  treason  against  the  crown  and  dignity  of  the  king, 
and  conservators  of  truce  and  safe-conducts  were  appointed  m  every  port,  and 
empowered  to  hear  and  determine  such  treasons  (wnen  committed  at  sea)  ac- 
cording to  the  antient  marine  law  then  practised  in  the  admiral's  court,  and, 
together  with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine 
according  to  that  law  the  same  treasons,  when  committed  within  the  body  of 
any  county.  Which  statute,  so  far  as  it  made  these  offences  amount  to  treason, 
was  suspended  by  14  Hen.  VI.  c.  8,  and  repealed  by  20  Hen.  VI.  c.  11,  but  re- 
vived by  29  Hen.  VI.  c.  2,  which  gave  the  same  powers  to  the  lord  chancellor^ 
associated  with  either  of  the  chief  justices,  as  belonged  to  the  conservators  of 
truce  Hnd  their  assessors;  and  enacted  that,  notwithstanding  the  party  be  con- 
victed of  treason,  the  injured  stranger  should  have  restitution  out  of  his  effects 
prior  to  any  claim  of  the  crown.  And  it  is  further  enacted,  by  the  statute  31 
Hen.  VI.  c.  4,  that  if  any  of  the  king's  subjects  attempt  or  offend  upon  the  sea, 
or  in  any  port  within  the  king's  obeisance,  against  any  stranger  in  amity, 
league,  or  truce,  or  under  safe-conduct,  and  especially  by  attaching  *his  r*7A 
person,  or  spoiling  him  or  robbing  him  of  his  goods,  the  lord  chancellor,  ^ 
with  any  of  the  justices  of  either  the  king's  bench  or  common  pleas,  may  caose 
full  restitution  and  amends  to  bo  made  to  the  party  injured. 

It  is  to  be  observed  that  the  suspending  and  repealing  acts  of  14  &  20  Hen. 
VI.,  and  also  the  reviving  act  of  29  Hen.  VI.,  were  only  temporary,  so  that  it 
should  seem  that  after  the  expiration  of  them  all  the  statute  2  Hen.  V.  continued 
in  full  force ;  but  yet  it  is  considered  as  extinct  by  the  statute  14  Edw.  IV.  c.  4, 
which  revives  and  confirms  all  statutes  and  ordinances  made  before  the  acces- 
sion of  the  house  of  York  against  breakers  of  amities,  truces,  leagues,  and  safe- 
conducts,  with  an  express  exception  to  the  statute  of  2  Hen.  V.  But  (however 
that  may  be)  I  apprehend  it  was  finally  repealed  by  the  general  statutes  of  Edw. 
VI.  and  queen  Mary,  for  abolishing  new-created  treasons;  though  Sir  Matthew 
Hule  seems  to  question  it  as  to  treasons  committed  on  the  sea.(^)  But  certainly 
the  statute  of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embassadors,  which  are  also  established  by  the  law  of 
nations,  and  are  therefore  matter  of  universal  concern,  they  have  formerly  been 
treated  of  at  large.  (A)  It  may  here  be  sufficient  to  remark  that  the  common 
law  of  England  recognises  them  in  their  full  extent  by  immediately  stopping 
all  legal  process,  sued  out  through  the  ignorance  or  rashness  of  individuals, 
which  may  intrench  upon  the  immunities  of  a  foreign  minister  or  any  of  his 
train.  And,  the  more  effectually  to  enforce  the  law  of  nations  in  this  respect, 
when  violated  through  wantonness  or  insolence,  it  is  declared,  by  the  statute  7 
Anne,  c.  12,  that  all  i)roce8s  whereby  the  person  of  any  embassador,  or  of  his  do- 
mestic or  domestic  servant,  may  be  arrested,  or  his  goods  distrained  or  seized, 
shall  be  utterly  null  and  void;*  and  that  all  persons  prosecuting,  soliciting,  or 

{/)  9  lien.  1 1 1 .  c.  :]0.    8<-f  buok  i.  pHge  259,  Ac.  {0)  1  IIhL  P.  C.  267.  (*)  See  liook  L  page  253. 

'  A  consul  ia  not  a  public  minister  within  the  act.   Ante,  3  book,  289.    The  party,  to 
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•XiH*utin^  ••tirh  |iri  >«*«*<*<i.  Inmii^  f*cirivi('tc*«|.  by  niiiffMiiiin  or  thr  nath  nf  one  wit. 
9*1 «  ii«*»*,  U-tnr«*  tlu*  *lt»nl  4  ltttiiri*ll(»r  niid  th«*  clih't' jiif>tH*rii,  or  mnr  tw»  of 
'  ^  thrill.  ^Iiali  Ik*  i1«m*iii«*«1  \  luliiffin*  of*  th«*  law*  ill  iiiktioiin  aiwl  tliAtarWni  <if 
ilu*  pul»iii-  n»|Hi-<*.  aiiil  ftliull  ^iitfiT  ftiic-h  iM*fiiittir«  nii<l  «**iqNiral  |>ani*liDifl^t  am 
tlu*  luml  jiii|;;«'**.  **r  niiy  t  wii  f»t  th«'iti,  Mhnll  tliitik  tit  <  i ;  Thu«,  in  c-mirii  ••!'  r&tr»- 
ordinary  iMiirui;**.  I«>r  uliuli  tin*  law  Itath  |>nivi«l«*il  ih>  nfMH-ial  |M*nalty.  tbr  irip^ 
Imturt*  liatli  iiilrif»tiMl  ti>  tlu*  tliri'o  |>riiiri|ial  ju<Il;«**»  «»t  tlu*  kint;ili>in  an  nnlimitcd 
powrr  (>l  |»rtt|N»r(i<»iiiii^  th«*  |>iiiii"*ltiii«*iit  t«»  tli«*  i-nintv 

111.  Lastly,  thr  4Tiin«*  i»t  /'ir<fi-y.  nr  mhU'r^'  ami  <l<*prvdati«»n  oiN>n  the  hi^li 
•fan,  in  ail  ••fli>tic«'  UL;uiii<«t  I  1m*  iiiiiv<*rHal  law  <it  inn  ifty  ;  a  piraii*  U*inK.  •a'«'«>v^ 
ini(  to  Sir  hlilwanl  ( '<ikr.  k ,  /i <•.«/<. i  humtini  tintrn.*  An  tli«*n*ton*  ho  hmn  r%*ti«Minrf4 
all  tho  U-iirlitM  of  niM-ifty  ami  i;i*v«'ninu*nt,  aiitl  han  n'tliK****!!  himM*lf  afrr»h  lo 
thv  Mivuift*  •>tii(i*  ot*  nat un*  hy  (Ifflarin^  war  aifaiimt  all  ntankimi,  all  mankind 
muNt  d«-«  Ian*  uur  a^uitmt  hiin :  m»  that  «*vrry  otniniunity  hath  a  riifht,  liT  tb« 
rult*  of  iM'lt  «lcl'fiir«\  to  ititlirt  that  |iuniNhnu'nl  u|»«>n  him  whirh  «*v«*nb'  in^liTidaal 
would  ill  a  nta(«*  i»t'  iiatiin*  liavr  Ufn  othrrwisv  villi tlvd  to  do,  for  anv  invaaa4ia 
of  hill  |N*nMiii  iir  |H*rooiial  |in»|M*rty.* 

By  tlu*  ntitiritt  roiiiiiii»n  law,  |iirarv.  if  committctl  l«y  a  ikuhjrrt.  waa  held  to 
be  a  i»|N*<'irt«  of  lii;;li  tri'iiMHi.  In-in;;  roiitrnry  to  hin  natural  aliri;iaiir«*.  and  hy  aa 
alien  to  l»i*  f«'lony  only;  hut  now.  miurv  tlu*  ntatuti*  of  treaiion.  2«'>  K<lw.  Ill  r  t, 
it  b  hfM  to  Ik*  only  trlitny  in  a  nuhjort  •  /»  ForiiuTly  it  wan  onl%*  v'oiniiiahle  br 
the  adniiraltv  i-oiirt?*.  whiili  i>nMv«'«l  hv  thi*  rulvn  of  tho  civil  law  tmt  Bat  tt 
bvin^  iii(-oii!«iftt«'ht  with  lh«*  liU-rtioH  of  thi*  nation  that  any  tnan'M  life  ah«HiM  ba 
taken  away.  uiilr«Mt  hv  rli«>  juil;;niont  of  hin  porrM  or  tho  4*omnion  law  of  the  land, 
Um  atatuto  '2^  lion.  \  III  «-  lA  i->lahlinh«*4l  a  now  juri-Mliction  fiir  thia  |mrpij— , 
which  |»nM*i*riU  aii-onlin;;  to  tho  oounn.*  ut'  tho  o>iniii<»n  law,  and  of  whirn  wa 
ahall  aav  inon*  horoat\or. 
^,y.         *Th«*  orffiK'o  of  |»init*y.  hy  oomnion  law.  o«iii«i<itA  in  r«ifnniittini»  tboaa 

*'<I  aotn  (»f  mhhory  and  d('|>n*«latioii  u|N>n  tho  hii^h  noaA  which,  if  oimniitted 
Upon  laml.  would  havo  anioiinto<l  to  triony  thcr%*>Ni  Hut.  hy  ntatute,  aooM 
Other  ort'ctiroH  an*  inuilo  piruoy  alMi:  an.  I»y  ntatute  1 1  A  li  W.  111.  r.  7,  if  aajr 
naturaldMirii  nuhj«>(-t  roniniiln  any  act  of  hontility  u|M>n  tho  hii;b  M>aii 
othent  of  lii*i  luaji^iy'fi  hulgootr*.  umlor  I'olour  of  a  <'oniini«M»ii»n  tn»m  any  foi 
power,  tlii«*.  tliiMi;rli  it  woiilil  i*iily  U'  ati  a«-t  <»f  war  in  an  alion.  nhall  l«eo>n»tmed 
piracy  in  a  ^iil*ji'«  t  AimI.  lurihrr.  any  roniniandor  or  othor  neafanntf  pervutt 
lelrayiii;;  lii«  trii-*l.  and  runiiint;  away  with  any  nhip.  Utat,  onlnan<*e.  amma- 
liiti«in.  «>r  L;<x'd'«.  or  \ifldiiii:  thiin  up  voluntanly  to  a  pirato,  or  o«»n«|»irtu^  to 
do  tho<*i'  a<  i<*.  <*r  anv  ihthmh  a-**aultini^  th«*  «*«ininiund«'r  of  a  vo^mtI  t*»  hinder  bia 
fn»in  ti;;litiii;;  in  ihlini  i*  ft  In**  ■*liip.  (»r  oi»ntininLr  hini.  i»r  inakiu^  or  endeav<ittr* 
in^  to  niak«-  a  rt-\<'li  on  l>«>anl.  xliall.  t<ir  oaih  of  tliono  «>ITonc«ii,  he  adjad|trd  % 

mk  -  I  u*m%  r  c.  m. 

<•)>  t»rt    111  .•    11^   |«i 

entitio  him  u*  iIm*  |iriti*-<-tf>it  «if  the  ai-t.  niu*t  !••*  a  MTinnt.  tir  onii4i>Trd  in  th«*  ainl««i^ 
dar*«  htiti<M*.  t  |>  A  U  I'i  .1  Mild  •  •«-r\«iil  within  tht*  iii«-aninit  of  th«*  vt  mu*!  hr»-ttkaUy 
and  UmAni,-  .11.  h  •«Tv.^nt.  Ti«M.  Vnu-  Mh  mI.  i'JZ.  4  Burr.  d»K>.  d^lT.  It  dnM  aot 
matter  wh*  iln-r  th<*  M-r\aii!  i«  n  n:ili\f  nf  th«*  t^Hintrv  wlifr«*  iho  aniliaMa«lnr  trmtArm,  c«  a 
fefrign«'r;  ami  rt-^  mtvahi*.  th«>Ui:h  ni»l  r«'«ii|inie  «ilh  tht*  amlia»i«ai|i*r.  ar»  wubin  ibe 
art.  *J  Stra.  T'.'T  .1  WiN.  ...V  I  H  A  i*.  :*«V.t  '2  I>.  A  K.  >4>.  S  T.  Hut  if  tb#  wrraat  da 
not  rraiilt*  III  tli«*  ainltA««.i'ltir'»  Imhim'.  and  li«%t*  ififfU  in  hi*  own  hooae  owrv  tbaa  aea 
prcriMiary  fur  )•.•  « ••ti\fnifn«  i*  ai»  •Ui  h  •i*r\iinl.  lhi*v  4r«*  ii«>t  within  the  |irn(«<rttnn  ot  tke 
art.  1  li.  A  4'  y*\.  •  P  A  K  **  .  •.  S  ^\  Th-  •••r^^nt  •  luinu*  niu«l  Ik^  rr|p*tor««l  in  ibe 
•ermdr\  «>f  •t.itf'*  otfi>  f.  4ii*l  tr.u.-n.  tT«-l  tn  tlic  •htTill**  ••ttii'f.  to  •uf»|M*rt  a  tirm'vir«l»Bf 
anainM  tin*  >ti«-r.ff  t^r  •in  h  t»rr>  •!  1  Wt^  'J».  and  M-<-t  •'  ^f  thr  »talute.  Tidd.  FVar  •U^ 
ed.  I'.»l.     4'iiiTri 

*ltii  tli«-  oiilot-t  iif  I'tnM'v  uiii|<r  tht*  <**in«tttutitin  i>f  the  I'iiii«««|  Slates  an«l  art*  tiidn^ 
^rtmm,  M-4<  I  Ktttt  •  <'<'tii.  I**.l.  W Kurt* III  •  Aiii«-r.  <*rifn  l^n.  '.Ml.  Aot«  of  l**»o^ii>  April 
Ji»,  IT'.*',  r  ••.  *  -.  I  >i..r\  .  Ijiw--  •*•  Alt  M.ir.li  .:  l-l*.  r.  Tii.  •  \  3  S|iiry.  IT-'i  Art 
la  May.  I  **.*«'  •     P  '.    -     ..  .;  Sf..r\.  17'^      I'lKt*^!  M-kt*-  •  f   "^milh.  ">  Wiitf«l««ii.  tU     I'mtMl 

Statt^  i».  r.iliu. '.  .'.  Wi..  ^!.,i,.  •  lo     l*iiii.-.l  **f.»t Kt  I  N  r   1  Kddw.  !.'•.    I'nii««l  MAf*«« 

M.  Klint«Hk.  '•  U  i..ai.  Ul.   l'ni:«-«l  >iat«-«  if  riiAti-«.  il>id.  l;*l.   I'uited  S«at«»  ■«. 
ibid.  412.— ^a%Bs«  uua. 
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pirate,  felon,  and  robber,  and  shall  suffer  death,  whether  he  be  principal  or 
merely  accessory  by  setting  forth  such  pirates,  or  abetting  them  before  the  fkct^ 
or  receiving  or  concealing  them  or  their  goods  after  it.  And  the  statute  4  Greo. 
I.  c.  11  expressly  excludes  the  principals  from  the  benefit  of  clergy.  By  the 
statute  8  Geo.  I.  c.  24,  the  trading  with  known  pirates,  or  furnishing  them  with 
stores  or  ammunition,  or  fitting  out  any  vessel  for  that  purpose,  or  in  any  wise 
consulting,  combining,  confederating,  or  corresponding  with  them,  or  the  forcibly 
boarding  any  merchant  vessel,  though  without 'seizing  or  carrying  her  off,  and 
destroying  or  throwing  any  of  the  goods  overboard,  shall  be  deemed  piracy; 
and  such  accessories  to  piracy  as  are  described  by  the  statute  of  king  William 
are  declared  to  be  principal  pirates,  and  all  parties  convicted  by  virtue  of  thia 
act  are  made  felons  without  benefit  of  clergy.  By  the  same  statutes,  also,  (to 
encourage  the  defence  of  merchant  vessels  against  pirates,)  the  commanders  or 
seamen  wounded,  and  the  widows  of  such  seamen  as  are  slain,  in  any  piratic^ 
engagement,  shall  be  entitled  to  a  bountv,  to  '''be  divided  among  them,  r^j^ 
not  exceeding  one-fiflieth  part  of  the  value  of  the  cargo  on  board :  and  *- 
such  wounded  seamen  shall  oe  entitled  to  the  pension  of  the  Greenwich  hospital, 
which  no  other  seamen  are,  except  only  such  as  have  served  in  a  ship  of  war. 
And  if  the  commander  shall  behave  cowardly  by  not  defending  the  ship,  if  she 
carries  guns  or  arms,  or  shall  discharge  the  manners  from  fighting,  so  that  the 
ship  falls  into  the  hands  of  pirates,  such  commander  shall  forfeit  ail  his  wages, 
and  suffer  six  months'  imprisonment.*  Lastly,  by  statute  18  Geo.  II.  c.  30,  any 
natural-born  subject  or  denizen  who  in  time  of  war  shall  commit  hostilities  at 
sea  against  any  of  his  fellow-subjects,  or  shall  assist  an  enemy  on  that  element, 
is  liable  to  be  tried  and  convicted  as  a  pirate.* 

These  are  the  principal  cases  in  which  the  statute  law  of  England  interposes 
to  aid  and  enforce  the  law  of  nations  as  a  part  of  the  common  law,  by  inflictfng 
an  adequate  punishment  upon  offences  against  that  universal  law  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to  consider  offenoea 
which  more  immediately  affect  the  sovereign  executive  power  of  our  own  par- 
ticular state,  or  the  king  and  government;  which  species  of  crime  branches 
itself  into  a  much  larger  extent  than  either  of  those  of  which  we  have  already 
treated. 

*  In  the  construction  of  the  coAimon  law,  as  enlarged  by  the  statutes  mentioned  in  the 
text,  it  appears  that  for  mariners  to  seize  the  captain,  put  him  on  shore  against  his  wOl, 
and  afterwards  employ  the  ship  for  their  use,  is  piracy.  2  East,  P.  C.  796.  And  embez- 
zling a  ship's  anchor  and  cable  is  piracy,  though  the  master  of  the  vessel  concur  in  itt 
and  though  the  object  is  to  defraud  the  underwriters,  not  the  insurers.  Russ.  &  R.  C.  0, 
123.  Where  the  master  of  a  vessel  insured  the  ship  and  cargo,  landed  the  goods,  and, 
on  the  destruction  of  the  former,  protested  both  as  lost,  with  intent  to  defraud  the 
owners  and  insurers,  this  was  holden  to  be  a  mere  breach  of  trust,  and  no  felony,  because 
there  was  no  determination  of  the  special  authority  with  which  the  defendant  was 
intrusted.     2  East,  P.  C.  776.    The  rules  as  to  larceny  will  here  apply. — Chittt. 

•See  2  Hawk.  P.  C.  pp.  305,  461-465,  480,  s.  1.  See  also  5  Geo.  IV.  c.  17,  by  which 
dealing  in  slaves  on  the  high  seas,  &c.  is  made  piracy  and  punishable  with  death.  See 
also  5  Geo.  IV.  c.  113,  s.  9,  and  Forbes  vs,  Cochrane,  3  D.  &  R.  679,  2  B.  &  C.  448,  on  the 
same  subject. 

The  9  Geo.  IV.  c.  31  repeals  so-  much  of  the  22  &  23  Car.  II.  c.  11  "as  relates  to  anf 
mariner  laving  violent  hands  on  his  commander  as  therein  mentioned."    See  also  9(}eo. 

IV.  C.  84.-^HITTY. 
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<  IIAI'TKK  VI 

Till:  ittiril  :;•  inral  ilivi-ii'it  •»!  i  niin-*  •■••ii*i'»l^  ••!  *iiili  ii*  iiinn*  «'«iji«Tially  affrci 
tlit^  fii|>ri-tiir  «-\ii  iilixi-  |Hi\«tr.  **r  liii*  kihj  ;iii  I  in*  i^nXi-riiiiiriit  ;  Hhirit  ani**ut.l 
«itht*r  !••  a  (••(.»!  n-iiiiiii  i.itiiiii  ••!  tiiat  aii<-L;i«ii"  <'■  "r  ^tt  ttif  iru«l  tn  a  iritiiiiiAl 
lioiflri  I  ot  lIciT  ■iiii\  wliitli  !<•  tiiii-  tpiiii  i-\«'r\  «iii>if4  t  111  lii«  pMivrrviL'ii  \u  m 
liirilKT  )-.irt  ••!  tiir-i-  <  •niiiiii  iil.nii  —  r  m**  Ii.kI  iMia^ixn  !•!  iiifii(|iiii  tin*  hAtunt 
ol'iilir:;i.iii<  ••  u^  iIm-  (if  ••!' ';■'»•• 't  v\  Iim  h  l<ihii«  i-\  •  r\  tiihi*-*  I  (n  in-  Init*  aii't  t«*.tb- 
I'ui  U*  )ii«  ««i\«ri  ijii  /••  /•  l>>rit  till'  kiii::.  iii  M'tiirii  t<>r  iti.il  iinitr*  (iiin  ulittii  i« 
afl«tnli'<l  liiiii.  aiHl  Initli  aii>l  laitli  t*»  In^ur  nl  \\W,  ainl  liint*.  iiii<l  i-iirlhi\  t;i»n«»ur. 
Mill  li>>t  !••  kiKiw  nr  lii-ar 'if  any  ill  iiil«-iiiii*«l  luiii  Mitli«iiil  •l«'li'ii«|iit j  luin  lli«*fv> 
fhiiii  Aii'l  iiii«  aiii  .;iaiH  I'.  \i«>  luay  n-iiii-iiiU  r.  Ma«  •li«(iiii;iii-lii-i|  ii»l«*  t««> 
lipCN*i«**>:  till'  iiiti*  iiutiiRil  aiiil  iHTpt'liial.  wliii  U  t<«  iitlii  rriit  niiU  iii  tialiVf<«  ■•!  it»m 
kitlK***  «l<iiiiniiiiii'« .  tlir  iilliiT  I'M  ai  ami  t«*iii|Miniry.  uliii-h  i^  Iii4-i<lritt  !•>  aliettA 
alaii.  K\i'r\  ••(!iiii  I*.  iImti  h'n*.  iimri'  iniiii«tliat<'lv  ut!i*<iiii^  ttii-  rii\Bl  i«-rwiii, 
hiN  rpiMti  Mr  ili:;iiii\,  i^*  in  •••im*  i|i';;r«*f  u  l»n*ui  li  nl  ttn^  iliity  nf  mIU*,;**'"^* 
wlivtliiT  natural.  *ir  iiiciati'.  *»r  I<m  al.  aii<l  ai-iiiiiri-*l  t*v  n"«i<l«iifi> ;  aihI  tlif««-  ux^r 
lw«li«tiii;.Mn'«)ii-<l  intii  t*>iir  kiii<i«  I  TnM^oii;  J  Ft-(<*hi<*«  injnnt»u«  t**  \Uv  kiii^« 
prt*n»L;:t(ivi- :  ^  IV*t  ihuntn  ,  I  <  MlitT  ini«|iri*>iMti«  aliil  <  itiitf|ii|itf*:  <il  whirh  i  nine* 
the  tir^t  anil  |irin«  ipal  i«  thai  ••!  Ir«-a«<tii 

,«.  .  •  rriM*'«ii./'r -/f'l  ..:ii  i!*\itv  nann-  wl»ii  K  i<*  lMirp»w<->l  trim  X)^t  F'rriifh* 
^  iiii)k*irt«  .1  l»ttra\  111:;.  In-a<  )p  r\  .  i»i'  (•ri'.n  h  ••!  Lnlli.  It  Uifn-t>*rr  kia|»|irCkfl 
only  )N>iui-i-ti  alliio.  •iailh  till*  Mirptr  ^  fur  in  .i^^^n  i«  niilfnl  a  i^i'iit-ral  a|>|iri;a» 
tion,  iua>l<*  u«i*  ••!  )i\  tlir  lau.  t»*  ilripiii*  h<t(  onl\  •*ttfnf*t"«  afc^ain*!  tin*  kiMa*  aiwi 
KinvriiiMi-nt.  Imt  aU<i  that  »•  •  iniuilaiton  ••!  i;iiili  miim  Ii  uri*>«'<»  Hli«*n«-v<T  a  •«i|^- 
rior  r«-|Mi«r*«  a  i  ••iitiilmi-i'  in  a  »iihj«tt  nr  iiili*ri<>r.  iN-iHn-ri  uhmn  anil  hinivrif 
then*  •>iih»i<*t<«  ;i  iiatiirai.  a  i  i\  it.  nr  fim  n  •>|itritiial.  r«  luli**ii.  an*!  thr  ii»l«  n*»r  w> 
ahuM*«  that  I  •mtiiji-iii  I*,  ^mi  |iir:;«-t'«  (ht*  <ihliL;a(ii>n«  i>l  <liity,  •iihjt-t  ti«*n.  att*l  allc^ 
f^iaiK  <-.  :i-  Til  •li-*! rii\  tin-  liii- "t  aii\  ••ik  h  ••ujn  ri<<r  i>r  l<>r-l  •  I  h:«  i«  i«Mikr«l 
U|Miii  »•«  )>r>M  i-i-iitn;^  tn>ni  tht*  -.inn*  |iriii(  i|tl('  nl  (ri'ai  hi*r\  in  |iriva!f  ht*'  a«  H'lulJ 
havi*  iir.^«'<l  iiini  wim  harlNoir'^  it  \»*  ha\i-  ri>n**|iiri-«l  in  |iiil'iti  u;:;iintt  lii«  iiri^ 
lortl  un<l  "iix  I  I'c'.jii.  aini.  {I.«ri-I'*n*.  I^r  a  uiir  in  kiii  Iht  •••nl  nr  liu*t>anil,  a  vcr- 
VAiit  hi«  l>ip|  ••r  iii.i«tir.  aii'i   an   n  «  i«>-ia-tii*   hi«   l'*r*l  nr  onlisarv.   lhi-*«*.  U  in# 

hr\*a('hi*«  «•!   th«' l<*\v«r  alii-^.  1' t   |in\ati'  aifl  •l<>iiii-»tii-  taith.  an*  •Ifiifftiiratr-l 

ttftit  lri-:i-iri*  |{iit  w  hill  iti-i'-i  ;ilt\  -mi  rian»  it-  «  n  -I  a*  X**  alia*  k  r\rn  niaj«^ir 
ltM,*lt'.  It  )•  <ail<<t.  h\  \Mi\  of  I  iii:iii  lit  iliotini-tioii.  Ai/A  in-a-*'>ri.  -ti't  ^^.fif.-  ; 
Im*!!!;;  «*i|iii\.i!i  III  t<i  tin- • 'I'll' M  l.t  ^.t  /.i/jf  .«.'.!/•.«  i if  ilir  lki»inan«.  a^  <iUii% il  >/  «1^ 
noiiiinali-o  It  ai«4*  III  iiiir  Kni:ii-h  ia\\ 

A*»  till*  I*  lli4'hi;;h«^r  I  i\  .1  •  r.nn-  whifh  i  ••n«iii«n-ti  a«  a  tin  iiiImt '•!  lh«*  «^<rTiiiia- 
nilv  I  :in\   iii.in  « :tii  i>ti'>*iihl\   (••iiinn!.  it  ••iiirht  tin  nfnn' In  U- thf  nni*!  i-n^  i««-!r 

•JM*i'rla!iii  ij       K<>r.   i!    tin*   i  riii !   lii;:h    tna*<iti    U*    iintrfrrminali'.   Ihi*  a)t»c>« 

(nny**  Ihi-  |iri'-''|i  nt  M"iiti '■•|iiiiu  !■*  ^ntficii  lit  to  niakv  aiiv  :;nvi'riiniriil  «lfij^ 
lii*nit«' Mill!  arhii  rar\  |Mi\\«r  *  AikI  \rt.h\  tin*  antiriit  inrnnioii  law  .  tl:«  n- ma« 
a  l^'ai  latMUiJi*  It  !l  111  i]i«  I'ita-t  ••!  thr  |>.'1.'«^  !••  •l«-t«-riiiin«*  wlial  ua»  tr^-&a*-b, 
or  liiit  «••  v\  I.I  I'l  )<\  T  ill-  •  I'i  :i!  .;•  •  <•  xf  t  \  r.ii  ii;<  a!  |ifii.<  •-■»  ha«l  ••|i|M>rlUliity  t<»  •  rtat« 
ahuhilaiK  •'  of  I -'r.*!!'!.  t  :\i  T  •  i;i-.  .ii- .  tha!  i*.  !'ii.i:»f.  I'\  iMniil  anil  ar*  i!rarT 
^•,«<l  I  ofi*?  I  111  !  :•  I.''.  ■  !*i  t  ■  •  *  ii.ti'  t  !.i-  *•  i  imr  ai  ■!  |-i;ii.»l.iiii  iil  ••!  In  a^a-ri  »  t  .«  n 
J  III  \  i-r  u  I  n-  oil"]''  I  !•  :  t.i  I  *■  -.wt  h  ri»ii*.  I  i.i-  ■!'  ■  f'-.!  A I II.;.  it  al!i  n.|  '  r  ^ 
ti»  v\*r*  *i  I  -x.ii  |..  .\\.i  .1  \  •  r\  lii.i  •  r  •.i:ii  <i:,ii\:i  wa*.  in  ihf  "J  I  K«!»  III. 
hi'Iif  !••  J  •  •  •  •  .I-'  ti  ;i.  .1  I,  •  ••  ♦  .'f  1 1  •  ' !  f.  ••i'.iiirt  .  \\\  ••  t'-ri  ih!v  a-^iu.tt  •!  ai.^i  •!•  - 
taiiifl  ■•'"  ■!  :'  •  I*  »  .,  -  -  .'  ■-•**.  I  •  I  ..  I  l.fii  '»•  /  /  a  I  nmr,  it  n.%«t  >* 
<*wni  <i  ^*  •  ■  i«  -■  1 '.  .1- J  ■  ■!  I  .■  -  !  .■  '.'  .  *  '.I  w  Ir  !i  -t  •  :m*  !•'  !■«•  "I  a  •  ••iii|-!t-\ii  o 
%'»'rv  •!  :*' f' I  ;  ij    '  »  li.i'  ".   •;.  i-   ■        K  !;.»  j   !i.»    i»i.:*  lathrr.  ^r  l.n»:lnr.  »* 

»    I      ■     {  •     *!     I     '     »■*   '    * 
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even  his  messenger,  has  also  fallen  under  the  same  denomination. (^)  The  latter 
of  which  is  almost  as  tyrannical  a  doctrine  as  that  of  the  imperial  constitution 
of  Arcadius  and  Honorius,  which  determines  that  any  attempts  or  designs 
against  the  ministers  of  the  prince  shall  be  treason.(A)  But,  however,  to  pre- 
vent the  inconveniences  which  began  to  arise  in  England  iVom  this  multitude  of 
constructive  treasons,  the  statute  25  Edw.  III.  c.  2  was  made ;  which  defines 
what  offences  only  for  the  future  should  be  held  to  be  treason :  in  like  manner 
as  the  lex  Julia  majestatis  among  the  Eomans,  promulged  by  Augustus  Cffisar, 
comprehended  all  the  antient  laws  that  had  before  been  enacted  to  punish  trans- 
gressors against  the  state.(zy  This  statute  must  therefore  be  our  text  and 
guide,  in  order  to  examine  into  the  several  species  of  high  treason.  And  we 
shall  find  that  it  comprehends  all  kinds  of  high  treason  under  seven  distinct 
branches. 

1.  "When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the  king,  of 
our  lady  his  queen,  or  of  their  eldest  son  and  heir."  Under  this  description  it 
is  held  that  a  queen  regnant  (such  as  queen  Elizabeth  and  queen  Anne)  is  within 
the  words  of  the  act,  being  invested  with  royal  power  and  entitled  to  the  alle- 
giance of  her  subjects ;( J)  but  the  husband  of  such  a  queen  is  not  comprised 
within  these  words,  *and  therefore  no  treason  can  be  committed  against  r^^^j 
him. (A)  The  king  here  intended  is  the  king  in  possession,  without  any  *- 
respect  to  his  title  ;  for  it  is  held  that  a  king  de  facto  and  not  de  jure,  or,  in  other 
words,  a  usurper  that  hath  got  possession  of  the  throne,  is  a  king  within  the 
meaning  of  the  statute ;  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
administration  of  the  government  and  temporaiy  protection  of  the  public ;  and, 
therefore,  treasons  committed  against  Henry  VI.  were  punished  under  Edward 
IV.,  though  all  the  line  of  Lancaster  had  been  previously  declared  usurpers  by 
act  of  parliament.  But  the  most  rightful  heir  of  the  crown,  or  king  de  jure  and 
not  de  facto,  who  hath  never  had  plenary  possession  of  the  throne,  as  was  the 
case  of  the  house  of  York  during  the  three  reigns  of  the  line  of  Lancaster,  is 
not  a  king  within  this  statute  against  whom  treasons  may  be  committed.(0 
And  a  very  sensible  writer  on  the  crown-law  carries  the  point  of  possession  so 
far  that  he  hold8(m)  that  a  king  out  of  possession  is  so  far  from  having  any 
right  to  our  allegiance,  by  any  other  title  which  he  may  set  up  against  the  king 
in  being,  that  we  are  bound  by  the  duty  of  our  allegiance  to  resist  him.  A  doc- 
trine >v'liieh  he  grounds  upon  the  statute  11  Hen.  Vll.  c.  1,  which  is  declaratory 
of  the  common  law,  and  pronounces  all  subjects  excused  from  any  penalty  or 
forfeiture  which  do  assist  and  obey  a  king  de  facto.  But,  in  truth,  this  seems 
to  bo  confounding  all  notions  of  right  and  wrong;  and  the  consequence  would 
be  that  when  Cromwell  had  murdered  the  elder  Charles,  and  usurped  the  power 
(though  not  the  name)  of  king,  the  people  were  bound  in  duty  to  hinder  the 
son's  restoration :  and  were  the  king  of  Poland  or  Morocco  to  invade  this 
kingdom,  and  by  any  means  to  get  possession  of  the  crown,  (a  term,  by  the  way, 

(9)  Britt.  c.  22.    1  irnwk.  P.  C.  34.  vtpott  majestatiM  reut,  gladio  /eriatw,  bonis  ^ta  cmmibmt 

(A)  <^ui  df  ufct  riroruM  illustriamf  qui  consilii$  H  etm$i9-  JUco  nostra  addidis.    God.  0,  ^  5. 

torio  Tiostnt  inUrmnt^  srnatnrum  etiam  (nam  el  ipsi  pars         (')  QrnriD.  Orig.  I,  {  34, 

corpturis  nmtri  sunt)  rd  chJus  libet  postrtmn,  qtii  mtii/eU  (J)  I  Ual.  P.  C.  101. 

nobijtcum,  ctjitiu'erit :   (radrm  enim   snetritaU  viluntatem         (*)3IiMt.7.    1  HiiL  P.  C.  108. 

scelrru,  uua  ffftctum,  puniri  Jura  volurrint)  ipse  quidenif         (<)  3  Inst.  7.    1  Ual.  P.  C.  lV>4. 

(«)1  Uawk.  P.C.Sd. 

*  The  provisions  of  this  act  are  confirmed  by  the  36  Geo.  III.  c.  7,  which  b  made  per- 
pctuul  by  the  57  Geo.  III.  c.  6.  This  latter  statute  renders  the  law  of  high  treason  more 
clear  and  definite.  It  provides  that  if  any  one  within  the  realm,  or  without,  shall  compass 
or  intend  death,  destruction,  or  any  bodily  harm  tending  thereto,  maiming  orwounding, 
imprisonment  or  restraint,  of  his  majesty,  or  to  depose  him  from  the  style,  honour,  or 
kinjrly  name  of  the  imperial  crown  of  these  realms,  or  to  levy  war  against  him  within 
tills  reahn.  in  onler  by  force  or  constraint  to  compel  him  to  change  his  measures  or 
couns«*ls,  or  in  order  to  put  any  constraint  upon  or  intimidate  both  or  either  house  of 
parliament,  or  to  move  or  stir  any  foreigner  with  force  to  invade  this  realm,  or  any  of 
his  majesty's  dominions,  and  such  compassing  or  intentions  shall  express  by  publishing 
any  printing  or  writing,  or  by  any  other  overt  act,  being  convicted  thereof  on  the  oaths 
of  two  witnesses  upon  trial,  or  otherwise,  by  due  course  of  law,  such  person  shall  be 
adjudged  a  traitor,  and  suffer  death  as  in  cases  of  high  treason. — Chitty. 
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«»r  \«-rv  l>>->M'  .iipI   iii>liiiiiif(   •»i;;iiiri<-ati<*ii.  •  tii«*  tkijljcrt  umilil  Im«  lHiiiri«t  Kr  fe«« 
IAlli-L:i.»;i' •    I  •  li;:lit    l"r  Iti"   ii.ilnr.il    |iriiH  t-  liiil:i\,  uimI  \>\   tin-  i^aiiM'  *iul\  ••!   A'«r 
^i;aji<  •-  t>'  ti::)it  ii^Mtii-t    liirn    !••  iii'tmiw       Tin-  triit-  iii«I  im  (Hiti   m-*  iu«  !•»  Ii«'  *.^i^ 
•*Hi      ^'"    **^****i'*   "'    II'  '''^    *l}i<-  Si\iii(|i  tiiN*  l«\  till  iiiniiiM  ''•«fMi#iifri./  aii\  ''p^o 

^        -tU'ili   hi  n  kill;:    /'    )*tl'  i     Imt   f  Jt  U.<«  «  till-  ni<«tlii-lK  I'  |»uhl  !••  A  klll^    /r/jf* 

\Viifii.  (.!•  rfhiii',  a  u-iii|ii'r  t^  iii  |><i«<i'«<«iiiti  tin*  niil>|«>i'(  i«  fAruMii  aii<i  }m.<*^r^ 
ill  ithi  \  iii^  aii«l  ^>\ii>i:  I'ltn  a^-'itCaiii  •' :  (•! In- i-h  !>•«>.  iiii«li-r  n  u<»uriiA(i*«ii.  ii**  n.At 
muM  Im-  «jilf,  il  iJii  l.iuliil  |irihii<  hail  a  n;rli(  In  haii;;  liiiii  titr  ••Ih^Iii'Iii  •■  !••  Mj^ 
|m»uii«  ill  t'fiii:;.  w*  till'  ii-iir|NT  \i«iiil<l  «-«*rlaiiil\  •!<*  I<>r  i|i««*lM-«lii'ii<  t-  N*%. 
luriiMi'.  a^-  tin*  iita««  ••!  |M-ti|iii- an- iiii|Nrli-i  t  jiii|;:i-«<il  titli'.iil  vklmliiii  aii<A««« 
|MiH«i  «*>:<iii  i»»  prutt'l  f't  If  i'\  iiji-iii-i'.  till'  laM  riitii|H-i<*  iin  iimii  t<»  \  irlil  «»)*««iiiKKv 
til  iliar  |irihi  •■  Mlnt^i-  ii;:lit  i«  \*\  Haul  «i|  |mi^<»«-*<»p*ii  rviiili*ri*il  uihi  rtam  a&4 
(li»|iuT.ti'ii-.  ii!l  l'r<>\  ■•li-iii  I'  xhall  (liiiik  lit  (••  iiiirr|Ni«f  m  lim  ta\<iur  aii<i  tlr«  t-Sf- 
tlii*  uiiit>i^iii>ii.'»  riaiiii  ;  atMl.  llirri'lt>rr.  nil  III'  !■•  «*iiticli'il  li»  -iUi  h  aHi-iriaiH  «•  fv 
p4«.i»«'«ii.rii.  till  tri'a^'ii  rail  Im>  i  iiriiiuidiil  ui;a>ii>it  Imii  I.u*tl\.  m  kiii^  «!«*•  ku^ 
ri'M;;iit-il  lii-<  •  n>uii.  ■•IK  II  ri«ii;iiali«iti  Ik'IIi:;  mliiiitli-tl  uii<i  rutilinl  in  |Nariianirbt. 
in,  Ui  I  ••iiliii;;  til  Sir  Malt  in- u  llali*.  ipi  l<iiii;cr  tlic  nl*jf«  I  ni'  tn-tt^^iii  •  »  •  .\t«*l  Vt^ 
MiiiH'  n-aoiiii  liiilii^  III  I  a -I'  a  kiiii;  aliili«'uli'«  tli««  ;;i«\«Tiiiiii*fit.  **r,  li\  a<-ti*tii*  •ut- 
Vt'r-*k\i' <•!  till'  riiii-iiiiiipni.  \  irtiialK  ri'iiciiiH'i-*  ihi*  aiiilmriiv  Hlii«li  hr  « tAiift« 
|iv  lliat  \i-r\  i-ii|i'*Iitiitii>ii  ;  »iiii«-.  a<*  wa^  ti>riiu*|-l\  iil**i«'rvril.  n*  whrii  thr  la- t  ^-i 
aiMlh  .iiiiiii  1*1  i*iii-i'  I'Hiat.ji^lifti  aii«l  iirtt'riiiiiii'il  l*\  tin-  |irii|Hr  ju<l;;«^.  ikit*  ciif*«r^ 
qtiriii  I-  iii-i  i-^*iaril\  l<illii\\!«  that  tin'  ilirniii*  i<*  tlii-ii'hy  vacant,  niiii  li«*  m  b«>  ii.'&i^rr 

kill:: 

Lit    II**   III  .\t   ^i-i-  u  liat   i«  a  •  "lii/M/.vffi.;  lir  nn'i-t'h'hi  llir  i|i-atli  ••!    the    ktl-t*.  4' 
Tln"*«"  all-  ••x  ii«iii\  iu"ii'»  ti  rill-,  tlii-  Hiifil  I  •-/i.yHi.v -i^^iiilx  iiiij  till*  |iijr]iiiM' itr  ilr-«.^ 
4»t'  tin-  iiiMul  iif  \s\ii.   ;•  -  aii'l  ipit.  a«  in  itiritiiimi  <*\Ht*  ii.  tli«'  larrviii;:  •!»«  h  tl«-*.«:;. 
to  (-l!i  I  t    •/       A  Mil   tli«i-i  I'in-  an  a«  i  liji-tital  -Imki'.  u  liii  h  iiiu\   iiiiirtalU   «o«bi: 
th«'  i^'\i  I'  I  urn.  /'•/  ifif  'i*uh,utH,  uitliiiiil   aiiv  traitiin<ii«  inlriil.  t^  imi  tn-a*«»ri     a« 
wa>  tlir  <  .IT  •»!  Sir  W  aiii-r   Tv  rii-l.  \%  lui.  I>\  itn- « ••intnanil  nl  kiiii;  William  I»ala«. 
•"<•  1      '^l"**'l>'i:X  'tt  a  liarl.  tin*  ain*w  L;laii(-«*il  u;:uiii«t  a  tri*«*.  an<l  killf«i  thr  kicf 
J     I'll   tin-  «|Mi|.  /        lint,  a-*  tlii^  1  iiiii|ia**^ini;  <>r  iiiiHLriiiin^  in  an  a«  t  <*f  ift*- 
liiiiiJ.  It   «  aitiii'l   |Mi--iltl\   fall  unili-r  any  jii«lii  iai  i  ••:;iiijcaiir<'.  iiiiU*"ii*  it  !•«•  tJrin**o 
^tr.lIt-•l  l>\  ^iiiiii' ■•lit  n  Mi- ••!' rr  mi  t  *     Anil  vi*t  tin-  i\rafit  Ihiin\  ^iu!»  ii»  n'ii*ntr«l  # 
ti»lt.i\i    I  \i-t  nii-il  a  •iil'|i-i  t  luri-i\   l>ir  •In-aiiiiii;;  that   liv  hatl  killt*«i  liiru.  «kMt 
ua*  !.•  .-i  "I   -itltii  .«  Ill    )ii<i«'l   tlial   In-   hail  lliiiiii:lit   llirri-nl   in  lim  wakiiiiS  h«>«n 
liiiT  '•It'll   :•>   ii"T    lilt    It  iii|i' r  itt   tlif   l-!n:;Ii-li   law:  aiiil  tli«'rftiin*  in  tin*  ah«l  tb* 

tlirii    h.  \i    ^1 «  «•!   iri.i«"ii  II  i<«  III «  i--«ar\   iliat    ilii-rr  a|*|M-ar  ah  oi^'ii  i-r    rv«r 

lut  ••!  .1  iti"ii  liiii  aii>i  •  \|'ii' ji  iialdii-.  til  I  iini  ]•  r  tin*  traiti^r  ii|Min.  Tlit"  •laCutr 
t'Xpii  -"■■%  ii<|iiiri«  ili.it  till-  .!•  •  .i-i-'l  "  l>r  tlii  r«-iil  ii|>i»ii  ■•iilth  ii'iit  |inHt|  attamtrC 
t»l  »«<hM  xi'i  It  ail  I'V  null  <•!  iu-nuii  « ••n<lili«>h  "  riiii«*.  tn  |inivnl«*  «« a|*iiitt '-r 
mnnii.iii!.  'ii  liir  tin  |iui|*<iii'  ••!  kiiimi:  tin'  kini;.  i^  lifhl  t«»  U*  a  |ial|4ift«ir  i-'^rrt 
ai't  1*1  in.i-'ii  III  iiiiau'ininLr  In**  lii-atli  f  !'••  i<*n**|iin*  t«*  iiii|»rifMiit  \U^  kihj;  kv 
lort't  .  aii-i  in<i\r  i«>\i.irii'*  i(  l-\  a«<«-iiil*lin;;  «-iiiiiiiaii\ .  i**  nu  ovrrt  ad  «i|  o*iui 

!•  •  11.      •   1  4  •  I II J  r  r  I  T 

I*    l:  .  K  .  :       1  .  '  n  ln«i   4 

»    l-i                   •••  ■   •        '•I     .  ■    ■■•*.  I  ■..-  II..    t  .'*,  •  i1«t*f«h,  ■■  ■«{. 

c4  •<•«  1--  *          •'■  ■(■•(  I  1  •■  •  I  -I*    :  f.  f   MM  ••,i«>::i                                     *  l  ItmH  Ii. 
|-bi!     •  •                                    I    •■ 

*  I  It  t1,>   ot  ••  xt  tl.<*  fi  .-.•  .\>n.  I  hi*  '.niiivnn'iii  «  lMrtr«*«i  thai   tlit*%'  iki«l  lrmiloni«i*if  c%i 
|«r»»    >l.-i    .       •.':!;«■  till    ii<.i!li<':    tin-  kili«*        Aifl    tii*-  t-ikltii;  fff  hl«  htiAci  «••  Ual. 
Ciller-      -..ii-\it   I- ?  •■:  •  •>iii|  i*«.i>^       Aifl  iii«   |>«-r»  II  Willi  W.UI  •u|<|M«i^  t«<  hair  ^ir« 
tltf-r  ■•    •    ■«  4- •  ■•ii\  ■  :t -1 -Il  !t.i-  •.inn-  ifi'i;*  ii!i«-iit       (    r  tin' i-iiiii|«A*Ainf  I*  r«4k**KL*ffwi  at 

|li>-1'-   .-    I      !ii>    ■  i>{;    .1    !-    I*    ll.i-  tu»   III-    Iti.tiii-  U ■    ;•!  I  T)«-< 'UAtr  llir  itltrDtMOh*  ivf  U^ 

|ii'.irr         \:    i  .•.  t  \ .  .  \     I.  I  ■  'III'  I  '  *  •:  ti.:<  «!  •••  ii  «  ••!   tri-.i*'ii)    aliil   lliih^ni  liif  It  i*v.f  «Af. 

fir  til  ■  I  '  J  t<>  (!••  k.ii.'  >  « r.<  ,1  • «.  .Ill  i\tr(  .** :  iit>i*:  )  •■  jiif^*«>«l  aiaii  |ir«ivni.  f*.<  :a« 
c'Viz:  .1  '  -  :r.t  •  i  .ir.«  :  u...  j.  t'.t-  p.-iiii  iiiu-i  m|-|-!\  hi*  ili'fi'iici*.  hut  ;l  a*  1^.4 
lifs  •■>-  .  .'  :  J,'   \M.   !i   •  '   i^>   •  .    !••.■•-  .i,i«  ii<ii  1  I  •  )•«■  k'*^*'!!  •lii'uM  l«*  BTi  finrtl.     t^ 

rntniii  :.  \  \y  i-.*  v<  r  !•  •,it.:i-  i  '.'i.-  >  \  i>  itii--*.  If:  •!  -lit  tin-  -i.iiiiif  i»f  kitif  WiUkAin  n«|a.j^ 
it.  It  .*  -  j!*  ;•  III  til  it  ti.i- •  :.  i:»*i-  !■«■  ri-<li|i  i-i  !■  ■  .i  n  .i**>ii4Ki*<  i-«'rlAJbl> .  •a*  i^At  U«r  4i» 
fr>ffl«lalit  i...i\    i«    .1]-]  !..-•  •!  •■:    '.1*1    it-iZuif  lit   »l  .ii.'i  I  ri  |>aii->l  til  |!:tr  axi  aii*«vr  IfO  iL     Folk 

]94.^'iiki^TiJk%. 
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ing  the  king's  death  ;(ti)  for  all  force  used  to  the  person  of  the  king  in  its  con* 
se^uenco  may  tend  to  his  death,  and  is  a  strong  presamption  of  something  worse 
intended  than  the  present  force,  by  such  as  have  so  far  thrown  off  their  bounden 
duty  to  their  sovereign ;  it  being  an  old  observation,  that  there  is  generally  but 
a  short  interval  between  the  prisons  and  the  graves  of  princes.  There  is  no 
question,  also,  but  that  taking  any  measures  to  render  such  treasonable  purposes 
effectual,  as  assembling  and  consulting  on  the  means  to  kill  the  king,  is  a  suffi- 
cient overt  act  of  high  treason.(M?)* 

How  far  mere  voordSy  spoken  by  an  individual,  and  not  relative  to  any  treason- 
able act  or  design  then  in  agitation,  shall  amount  to  treason,  has  been  formerly 
matter  of  doubt.  We  have  two  instances  in  the  reign  of  Edward  the  Fourth 
*of  persons  executed  for  treasonable  words:  the  one  a  citizen  of  London,  r*oA 
who  said  he  would  make  his  son  heir  of  the  crow%  being  the  sign  of  the  •■ 
house  in  which  he  lived ;  the  other  a  gentleman,  whose  favourite  buck  the  king 
killed  in  hunting,  whereupon  he  wished  it,  horns  and  all,  in  the  king's  belly.* 
These  were  esteemed  hard  cases;  and  the  chief  justice  Markham  rather  chose 
to  leave  his  place  than  assent  to  the  latter  judgment.(x)  But  now  it  seems 
clearly  to  be  agreed  that,  by  the  common  law  and  the  statute  of  Edward  III., 
words  spoken  amount  to  only  a  high  misdemeanour,  and  no  treason.  For  they 
may  be  spoken  in  heat,  without  any  intention,  or  be  mistaken,  perverted,  or 
mis-remembered  by  the  hearers;  their  meaning  depends  always  on  their  con- 
nection with  other  words  and  things;  they  may  signify  differently,  even  accord- 
ing to  the  tone  of  voice  with  which  they  are  delivered;  and  sometimes  silence 
itself  is  more  expressive  than  any  discourse.  As,  therefore,  there  can  be  nothing 
more  equivocal  and  ambiguous  than  words,  it  would  indeed  be  unreasonable  to 
make  them  amount  to  high  treason.  And  accordingly,  in  4  Car.  I.,  on  a  refer- 
ee) 1  Hal.  p.  C.  109.  (■)  1  Hal.  P.  C.  116. 
ir)  1  Hawk.  p.  C.  38.    1  Hal.  P.  C  119. 

'  This  subject  is  so  ably  explained  by  Mr.  Justice  Foster  in  his  first  discourse  on  high 
trea^'on  that  it  may  bo  useful  to  annex  here  two  of  his  sections: — "In  the  case  of  the 
king  the  statute  of  treasons  hath,  with  great  propriety,  retained  the  rule  voluntas  pro  /ado. 
The  principle  u[)on  which  this  is  founded  is  too  obvious  to  need  much  enlargement. 
The  king  is  considered  as  the  head  of  the  body-politic,  and  the  members  of  that  body 
are  considered  as  united  and  kept  together  by  a  political  union  with  him  and  with  each 
other.  His  life  cannot,  in  the  ordinary  course  of  things,  be  taken  away  by  treasonable 
practices  without  involving  a  whole  nation  in  blood  and  confusion ;  consequently  every 
stroke  levelled  at  his  person  is,  in  the  ordinary  course  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  t^ndereth  the  safety  of  the  king  with  an  anxious  con- 
cern, and,  if  I  may  use  the  expression,  with  a  concern  bordering  upon  jealousy.  It  con- 
sidereth  the  wicked  imaginations  of  the  heart  in  the  same  degree  of  guilt  as  if  carried 
into  actual  execution  from  the  moment  measures  appear  to  have  been  taken  to  render 
them  effectual ;  and  therefore,  if  conspirators  meet  and  consult  how  to  kill  the  king, 
though  they  do  not  then  fall  upon  any  scheme  for  that  purj>08e,  this  is  an  overt  act  of 
compai<sing  his  death  :  and  so  are  all  me-ans  made  use  of,  be  it  advice,  persuasion,  or  com- 
mand, to  incite  or  encourage  others  to  commit  the  fact  or  join  in  the  attempt ;  and  every 
person  who  but  assenteth  to  any  overtures  for  that  purpose  will  be  involved  in  the  same 
guilt. 

**  The  care  the  law  hath  taken  for  the  personal  safety  of  the  king  is  not  confined  to 
actions  or  attempts  of  the  more  flagitious  kind,  to  assassination  or  poison,  or  other 
attempts  directly  and  immediately  aiming  at  his  life.  It  is  extended  to  every  thine 
wilfully  and  deliberately  done  or  attempted  whereby  his  life  may  be  endangered;  and 
tlierefore  the  entering  into  measures  for  deposing  or  imprisoning  him,  or  to  get  his 
I)erson  into  the  power  of  the  conspirators,  these  offences  are  overt  acts  of  treason  within 
this  Vjranch  of  the  statute;  for  experience  has  shown  that  between  the  prisons  and  the 
graves  of  princes  the  distance  is  very  small."    Fost.  194. 

This  was  the  species  of  treason  with  which  the  state-prisoners  were  charged  who  were 
tried  in  1794:  and  the  question,  as  stated  by  the  court  for  the  jury  to  try,  was.  Whether 
their  measures  had  been  entered  into  with  an  intent  to  subvert  the  monarchy  and  to 
depose  the  king?    See  Hardy's  Trial. — Chitty. 

*  There  was  even  a  refinement  and  degree  of  subtlety  in  the  cruelty  of  that  case,  for  he 
wished  it,  horns  and  all,  in  the  belly  of  him  who  counselled  the  king  to  kill  it;  and,  as 
the  king  killed  it  of  his  own  accord,  or  was  his  own  counsellor,  it  was  held  to  be  a  trea- 
sonable wish  against  the  king  himself.    I  Hal.  P.  C.  115. — Christian. 

881 


80  IHULlc   \Vi:oN(;s  [lit^ik  IV. 


rticT  t**  :i>I  till'  ;iii|;^i-**  miti  iTinn:;  "Mtiur  \*r\'  .-ttr<*' jmi^  \%'ir>l4  *|»L«-ii  \\  > 
I'Vlir.  tiii\  iirl.tiit  I'l  till-  kill.:  "tit:it  lli>iii^)i  tl.i'  u«i|->l«  w  •  rr  «•  h  :«  k*  •!  m.% 
liii^lit  l>i.\«-i  till  \  Mill'  ii«*  In  a^ofi.  li>r,  uiii<  ••«  •(  In-  l<\  »iiiiii'  {•iirtK  uLr  -i^jtutr, 
III*  «kiiiii«  Will  )••'  lii-;i-*«*ii  .'/  \i  fill'  \%4iii|ii  l>4-  »t  I  'I'lMii  III  uritiii^  Jl  ^rj^urm 
iiit»rr  iJi  liU-mti'  iiitiii(i«>ti  .  iiiiil  II  liui  In  III  liil«l  iii.i(  uiiiiii;;  I*  an  «»%«rf  ^i  I  "f 
tri'u*M»ii  .  l*ir  ,fr'*'*r*  *jtt  *i*j*r».  \\\\\  «-\fii  iii  (hi*  4-;ifM'  (In-  hai*'  %%«ir«U  an  i*«it  tl«« 
tn'tt«*«*ti.  I'll!  till*  «li-lilMTutf  a«  I  111  wriliii;:  lli«'iii  .\ii«l  •mil  uriliti;;.  iIhmi^Ii  nb- 
imlili^li* 'i.  Iia**.  in  •^••iiii'  :iri>i(r:ir\  n->^'ii«.  i  iiii\  n  ti*!  ii*  uulli'ir  «*l  (na^'ii.  |4r- 
tii'uUirl\  III  till*  t  a'H-i  ni  on**  I'tai  luiin,  »  « li'rL;\  iiiaii.  Ii*r  trt'a««iiiali|«'  |mi*^u^«^  *n 
A  HtTiiiiiii  iii-\i-r  |in-ai  ln-tl.tj-  uii<i  nt  Al;;i'riMiii  >\<liir\.  |iir  ««>iiii*  |ia|M'r»  |i«ui<«i  la 
liift  (-1«'««  r.  \\  lilt  li.  h:i'l  ill!  \  Intii  |i1uiii1v  n'lati\«*  in  uii\  |in-\:iiii«  tnmu'ti  «lt^4jsa 
ul' tlr(lii'«'iiiiii;  <ir  iiiiinii-nii;^  tin*  km^.  iiii^lit  iluul'tU-***  lia\«'  \n:v\i  |*n'|>«-ri\  rrttd 
^  I  ^  III  i-\  iilriM-r  UM  1*1  rrt  *a«-lK  m|  fliat  in*u«Htii  uliuh  \%ai  «|n-i  ia!l\  UhI  in  \hm 
-'  iifiii-liii«'iit.<«f  >  Hiil  liriii^  iiH-n-ly  ^|H-«-ij|ativ«-.  uiili«iii(  aiiv  in(i-iitii»i»  •o 
far  a*>  a|»|*«ari-4l  i  *»\  tiiakin^  aii\  |iulilii  iim«  nt  tin  iii.  iln*  MHiintiit^  ihi*  autl^'m 
ol'trruoi'li  ii|Hi|i  nut  h  uii  iimiitlii  irlil  I'liltitlat l*>li  ha*  Im'i'Ii  Ulii\rnvall\  <li*a|i|>ntvM 
iVai'liiiiii  u»«»  ()i«*n'|iin*  |ianl«>ii«-«l ;  uimI  tliMiii^li  S\<liii  \  .  iiMl«'f*l.  Ha«  •  %•-«  u(<*l. 
Vvt  it  uan  In  till*  iri'iirnii  ili-^-niiti'iit  lit'  till'  iiaihiii.  aipl  hi*  allaiiiili-r  «a*  alter- 
wanN  n-M-n-cfl  li\  |iarlmiiirtil  ThiTv  uun  thru  iki  inaiiiirr  nt  ihiuht  l>ul  ihAl 
tilt'  |iuhhrati«»ii  titMi«-|i  u  tn'aMiiiahli*  writing;  ua*  u  •*utlii-i«'iit  nvrrt  act  nl'lr^-a^-A 
At  till*  t'liiiiiiiiii  law;  ^1  lhiiiii;h  nf' Lii«*  rvi'ii  tliat  lia«  h«-«*ii  qii«-piti**ii<tl. 

2.  Thf  Mt-iiinl  ri|H'i  !«•?«  Ill  tr«'U*<*ii  i**.  "  il' a  man  iln  \iiilat«>  tlio  kiii^'«  (^•ni|iatii««. 
or  the  kin^'*>  rhK'-l  <laii;;)il«'r  iiniiiarrii*«l.  nr  fhr  uit'<*ii!  thf  kin^'n  clilt-M  M<n  ai.«i 
heir."  liv  llio  kiii;;***  (<»ni|iai)inii  i*  iiiraiil  hi^  uiiv;  unit  \*\  \ii*lali«*ii  i*>  uinirr- 
at«MN|  lanial  kiiiiHlfiJ^c,  a*  HA'll  withtMit  tiin-c  a*  uitli  it:  ami  thi«  i*  hi^h  trrA^«0 
in  ImiiIi  |iiiriii'%  il'  Uith  U*  <  nnMiitiii;;.  an  fmiuf  nt  ihc  uivi'mil'  llonn  thv  I'liichih 
|iV  tafal  r\|M-ri«'iM-<'  rvininl  Thf  |ilaiii  iiitfUtiMfi  ol'  thii«  law  i«  U*  ifuanl  tl.e 
IiIinnI  n>\  al  ln»iii  aiiv  ^iism  ii»ii  <»1  lia*tanf%'.  whrrrhv  thf  »iir«'r»»i(iii  tn  tlit*  i  ni«c 

•  mm  mm 

mt^ht   hi'  n'lKlm'il  iluhimi*  :   ainl.  tlirn'lnn'.  uhi-ti   tlim  n'a>*4»li  r«-aM-a  ihr  Lav 
<*oaf>4-«  Hilli  it  ;  for  to  violate  u  (((i<*<*ii  <>r  |iriii(-i'?»!«  linwa^rr  it*  hfhi  tn  Ih*  ho  tn*- 
aun.c*  *  ill  likr  iimniicr  np»,  hv  the  h'lNial  law,  it  wa*  a  tVlmiv.  and  attt'n<lnl  with 
A  fi»rt«-ilun'  nt'  th«*  lii't'.  il'  tin*  vaw«al  vitiul*-*!  the  wile  «ir  dau^htvr  «*l  bi*  l«*nl^/ 
but  tint  fkii  it'  ho  onlv  vitiateii  bin  wnlnw  in 

.*i  Thr  ihini  MNiifH  111'  treii-'in  i**.  "it  a  man  <In  \v\\'  war  ai;ain«t  i>ar  binl  tb« 
kin^.  111  111**  p'aliii  "  Aii'l  thiN  muy  U*  ilnm*  hy  takini;  arm*.  ij«*t  fpnly  tv  ilr- 
tbnuH'  thi'  kiii^,  hut  uhiliT  im'tfiM-i*  to  rt'lnrm  n'liin«iii  (ir  tlu*  law«.  nr  !•>  nrm«iTv 
evil  ci'iiiiMillop*.  nr  othiT  Ajrirvaii*  •'••.  whriln'r  nal  nr  |»n*teml«*«i «/  '  F^r  tk« 
•H''1     ^'^^^  thH'4  lint.  iii'ithiT  can  it.  |ii'rniit  *uiiy  private  man.  iir  M*t  f»r  men.  tu 

*-'     iiil«-rtfr«*  tiin  ihly  in  nuitlerfi  n|  nucli  lii;;h  iiu|Hirtan(*t*,  i*»|n*i*iaiiy  aa  il  baa 

•  I  fi  <  y*^  r  I.  c  k 

•     I     .frf     l'J»  •     P    -I    •     .1 

•  I  n.1  1-  r  11*    1  iu«k  r  ('  aa.  r  1  i(.«k  r  ('  3? 

*Thi*  otil-ii't-f  !•  ftilU  iin«l  nl'U  •!>•  ii«»«-<l  h\  Mr.  ^.  K^Httir.  whii  mAintAin*  iLaI  W'-v'it 
alittif  I  .»iiiiMt  .tfiifUhi  !••  .Ill  ii\t  rt  iii-i  I't  tn-a»*'ti .  )  iit  >l  tht  >  an*  Att«'nih'«l  i>r  f<>«l  «•«!  V« 
a  i^ill^uit.it:i'li,  tipt-IilikT.  **T  ali\  ;m  t.  ihi'ti  llii*\  Will  |m-  t);ih-|ir«<  nf  a  Oi|ifr««:it|i  t->f  tK« 
ini«'nt  •■!  -II*  Il  t  ••i>«ult.»tt<  II.  iiii-t  t.n.;.  i^r  act  .  aipl  lii*  o>ni  Uj<h-«  tliAl  "liNaM*  «i»n|«.  u-  4 
ri'Uti««-  !••  l.M  t*.  art*  di  tif  w.>r«i  t\**  iiinr**  than  lar*-  iniliratn'n*  nf  tbc  mali^itv  \4  tL« 
brari    '    K'*"!    L'»r-'.  •?»•..-«  ■||»i*tm\. 

*  iiul  tIf-  in*l.»iii*-*  •|>4-<  :!i<*l  iti  thf  •1a(iittf*th>  ii>>t  |<r«»vi'  murb  rvrnttittrner  m  tbr  sf  |-1-- 
ratH'ii  ••!  t'l.*  rt-.oiti  .  I"r  th*  n-  ;«  it-i  |>riitti  tH'ii  isni  n  !••  (In'  wi\iti  of  tb«*  )(i«in^«*r  taitt*  4 
tli«*  kiiik*.  ti."  i^ii  th<  .r  t«*iii>  iiiii«t  iii)i< nt  till*  rri'Mii  iH'fiiri'  tin*  i^n^  <if  tb«*  king's  rl.W«C 
d«ii»:iiT<  r  ii.'l  ).•  r  •  h.i-'!:r\  i«  iifiiv  iitisoUMf  l-^Ixri-  iiiarri^i*.  «biUt  ber  cbildrm  «c«U 
lit't'harA   .lii-«:.{:iii:bli- 

|lii..r.   !;<•■  J'*  l>iw    III    it  n.fc«  hi-M  !■•  I-*  biirh  tn-A^^in  nut  only  to  vioUlf  Ui9  «ifr 
«biU|:li.<  i«  !•:  ill*-  km^.  I  ul  aI^i  llif  imr"*^  nf  hi«  rhihln-n.  .Vj  ivrvrj  Jt  Lmr  rmf'sno. 

'  |^>r>i  M  «ii*ti*'I<l  •h-i  Ur«<l.  ii|>i>ii  till'  ir.Al  nf  l>>nl  (•i'<*r;i*  <fi*nlon.  thai  itwaa  tk» 
Biiiu*  •  }  ii:"n  'if  thi'i^itirt  th*!  «n  Ait«-ni|>t.  by  iiiiiiiuiUtpm  and  vioImic*.  tA  lorn*  %km 
rp|M*al  ••:  A  iun  WiUi  a  lr\}in^  wat  «i:a.n*t  th«*  king,  and  bi^b  treaaon.    iJMf.  &7lX-» 
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est^iblishcd  a  safficiont  power  for  these  purposes  in  the  high  court  of  parliament; 
neither  does  the  constitution  justifj;  any  private  or  particular  resistance  for  pri- 
vate or  particular  grievances,  though  in  cases  of  national  oppression  the  nation 
has  very  justifiably  risen  as  one  man  to  vindicate  the  original  contract  subsist- 
ing between  the  king  and  his  people.  To  resist  the  king's  forces  by  defending 
a  castle  against  thera,  is  a  levying  of  war;  and  so  is  an  insurrection  with  an 
avowed  design  to  pull  down  all  enclosures,  all  brothels,  and  the  like :  the  univer- 
sality of  the  design  making  it  a  rebellion  against  the  state,  an  usurpation  of  the 
powers  of  government,  and  an  insolent  invasion  of  the  king's  authority.(^)  But 
a  tumult,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a  particular 
enclosure,  amounts  at  most  to  a  riot,  this  being  no  general  defiance  of  publio 
government.  So,  if  two  subjects  quarrel,  and  levy  war  against  each  other,  ^in 
that  spirit  of  private  war  which  prevailed  all  over  Europe(A)  in  the  early  feoaal 
times,)  it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happened 
between  the  earls  of  Hereford  and  Gloster,  in  20  Edw.  I.,  who  raised  each  a 
little  army,  and  committed  outrages  upon  each  other's  lands,  burning  houseBy 
attended  with  the  loss  of  many  lives :  yet  this  was  held  to  be  no  high  treason, 
but  only  a  great  misdemeanour.(i)  A  bare  conspiracy  to  levy  war  does  not 
amount  to  this  species  of  treason ;  but  (if  particularly  pointed  at  the  person  of 
the  king,  or  his  govei^iment)  it  falls  within  the  first,  of  compassing  or  imagin* 
ing  the  king's  death. (/:) 

4.  "  If  a  man  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to  them 
aid  and  comfort  in  the  realm  or  elsewhere,"  he  is  also  declared  guilty  of  high 
treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by  giving  them 
intelligence,*  by  sending  them  provisions,  by  selling  them  arms,  by  treache- 
rously surrendering  a  fortress,  or  the  *like.(Z)  By  enemies  are  here  r*cq 
understood  the  subjects  of  foreign  powers  with  whom  we  are  at  open  •■ 
war.  As  to  foreign  pirates  or  robbers,  who  may  happen  to  invade  our  coasts 
without  any  open  hostilities  between  their  nation  and  our  own,  and  without 
any  commission  from  any  prince  or  state  at  enmity  with  the  crown  of  Great 
Britain,  the  giving  them  any  assistance  is  also  clearly  treason,  either  in  the 
light  of  adhering  to  the  public  enemies  of  the  king  and  kingdom,(m)  or  else  in 
that  of  levying  war  against  his  majesty.  And,  most  indisputably,  the  same  acts 
of  adherence  or  aid  which  (when  applied  to  foreign  enemies)  will  constitute 
treason  under  this  branch  of  the  statute  will  (when  afforded  to  our  own  fellow- 
subjects  in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  levying  war  against  the  king.(n)  But  to  relieve  a  rebel  fled  out  of  the 
kingdom  is  no  treason;  for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an 
enemy;  an  enemy  being  always  the  subject  of  some  foreign  prince,  and  one  who 
owes  no  allegiance  to  the  crown  of  England. (o)  And  if  a  person  be  under 
circumstances  of  actual  force  and  constraint,  through  a  well-grounded  appre- 
hension of  injury  to  his  life  or  person,  this  fear  or  compulsion  will  excuse  his 
even  joining  with  either  rebels  or  enemies  in  the  kingdom^  provided  he  leaves 
them  whenever  he  hath  a  safe  opportunity. (j?)* 

(f)  1  Hal.  P.  C.  182.  (•)  Forter,  219. 

(*)  Robertson,  C\\.  V.  I.  46,  286.  (•)  IbW.  216. 

(<)  1  Hal.  P.  C.  136.  (•)  1  lUwk.  P.  C  88. 

(*)  3  Inst.  9.    Foster,  211, 213.  (P)  Foster,  216. 
(<)  3  Inst.  10. 

^  Sending  intelligence  to  the  enemy  of  the  destinations  and  designs  of  this  kingdom,  in 
order  to  assist  them  in  their  operations  against  us  or  in  defence  of  themselyes,  is  high 
treason,  altliough  such  correspondence  should  be  intercepted.  Dr.  Hensey's  case,  1  Burr. 
CoO.  The  same  doctrine  was  held  by  lord  Kenyon  and  the  court  in  the  case  of  William 
Stone,  who  was  tried  at  the  bar  of  the  court  of  king's  Bench  in  Hilary  Term,  1796.  In 
that  case  it  was  held  that  sending  a  paper  to  the  enemy,  though  it  was  afterwards  inter 
cepted,  containing  advice  not  to  invade  this  country,  if  sent  with  the  intention  of  assist- 
ing their  councils  in  their  conduct  and  in  the  prosecution  of  the  war,  was  high  treason. 
6  T.  R.  527.— Christian. 

*  **  Treason  against  the  United  States  shall  consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies,  giving  them  aid  and  comfort.    No  person  shall  be  '^^ 
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6.  ••  If  n  innn  ri»iii»!rrfi'it*  xUf  kiiii;'^  :;r»'nl  or  privy  M-al."  llii«  m  m\f  hig^ 
tn*niMiii  lint  ii  II  iiiiiii  t.iUi'  w:ix  U-:iriri^  lji>'  iin|irr«-inn  iil*  tli«*  i^n-at  •ral  "^ 
fVvim  one  |*(i(rnt.  aini  ri\««  it  X**  :iii«itli«T.  llii*»  i-«  In M  ti>  U*  mily  bii  ahQ««*  ftf'  tl.« 

irirlr«l  "it  (ri.fc*<*ii  iiiil<-««  ••n    ilif  |i-«liini>li\  nf  two  Miirf«M>«  tii  tlir  «amr  citrrt  Art't-c: 
Ci»lili*««i"ii  111  iii-^'ii  •-•Mirl."     <'<Mi«i    r.  >    tirt.  111.  «.  -k.  pi    I. 

Il  aii\  |<«M«<iii  ••r  |rt-i*<-ii«  iiM  iii^  .ilU-tr><*iii'i' t'l  till'  I'ltitt**!  ^(Att>«  fif  Anirrit'm  •IiaI!  !' •  f 
war  iitr.iiiKt  (h*-lii.  '-r  -h-ill  .i<liii-ri-  !••  l)if:r  i*lti'liiif-«,  i;:\-l)^  Ihi'lii  Ai'l  ari'l  ojiaf -ft  ■::<■  £ 
till*  1'tiiii'i  >t.it«-«  iir  •  !-i'i«  lii-ri\  ,iii<l  •!»  ill  In*  •  him  i.  ti->l  nii  •  ••iift*«>:4in  iti  (•|.^ii  o>urt  ^ 
on  till'  I*  •(iiii<'ii\  <>l  Xw"  «iti)i  >•■■«  to  t)i<-  "atiif  ••\t-rf  .!•  t  "f  tr«'a«i>ii  wtnTi'^'f  hr  t-r  *i.<« 
•hall  •i-ifiil  -ii'li'  tf<|.  «i|i  ))  |.i-r-<*ii  or  |>fr-'>ii«  "hall  )••'  .!•  I  pi*  !];••■  I  ^i:lt\  <'f  tr<-a*«-n  »x>m.r.*t 
thf*  I'liisl  *«(.itf«.  mikI  •li.til  -iillt-r  ilf.iiii      All  April  'Ji'.  17'"».  •    1.  1  Si>*r]i'«  Ijkmm    ^ 

||iiHf\iT  ll.it:iti«Mi«  iiiii\  (>••  ilii>  rniiif  lit  i-<iii*pii>iiir  til  -iiK\i-rt  t<\  t'-n-r  tiif  gi-\9TTtXt^r.\ 
of  tilt*  •••Diitit    -111  II  •  «>ii*pir.i«'\  i«  iii>l  ln'a*>iii.      !*••  •  •ifi-piri-  (••  l>-i;i  Mar    mt%*i  «<-tvfcAiii  '.-^ 
|«*vy  Miir.  .Ill- iliaiiiirt  Ktl'  111  i-«.      Mil'  tir>i  iiiu«i  !•«■  )>ri'ii«;ii:  .iitti  ••{•••ii  Att:'iii  ^-t  lh«-  a^miA 
|iIa|;i*  lit  III!  Il   l->r  4  piir|>"«i' tr*Moi>ii  itil«- 111  :!••  ll,  ••r  till' !.%•  t  ••I  i«'\>  .ii|;  w«r  « 4iiii<it  Lai* 
|m*«*II  i-i'iniiiilti-*!       It  M.ti  !•«'  ■»•  (u.iIU  |t'\  ii-«(.      (li.il  ;•.  it  a  )-«i\  ••!  iiifn  t***  a«  tii«II}  a^o^r^ 
Itlnl  ti>r  \\t*'  piir|itHM«  «•!  ftli<(iiii*   l<i   f->i<  •■  .i  liiMM*ii.i(>|i-  |  iir|->-t-.  -   .§11  tK***-  «).«•  I*-*^  ^t:z 
■ny  fHtrt.   |p>Mi-ti'i    iiiiiiuii'.  ••:   lti<\«i-ii-r  ri-iimt*'  Imiii   th**  •••■iif  ••(  a>  iMti.   ai.*I  »K->   ^*« 
•rliialU   |i-akSii«''l   iti   tlit*  tr**iii'riil  i-i*ii"pirit«') .  i»r**  !•*  )  ••  i  ••ii»tilfrf<|  a*  IrBitur*       iWil  Ihv** 
inuBl  1m'  nil  ii«'tiittl  .i-^i-iiil'liiiir  III  II. •11  i«>r  iIm*  tr«'A*«*iiJil4t'  pur|H<*«*  !••  r<«*iiatiiiii«*  •  l^«^:s4 
of  War.     Kr  f*tiff  lUilliiiaii.  4  * 'rttin  li.  \'Zu.     rniifl  MAtt-«  i  <.  liurr,  ibul.  <|>«V.     TfvvpW  •« 
Lvm-li.  I  .i«>)iii«   *>V; 

■ 

lifv\itit;  war  m    r>i  /  wh^r**   ili**  war  i«   I»-\tf«|   il!ri«-tly  «,;a:n*t    thf  |r«iTf*mmrnt   m\'.\ 
inlfl*iit  III  i>\iT(lir>>wr  It .        .'M.  «     .wiii-r«-:(  i«  l*\i<"l  !>>r  tin- piiri-iM*  ••(  pri»lui  iiiK  t-hAa^«^ 
of  A  piiMir  ali'l   \^*  Itt'tnl    li  itiir*'  I  >   all  ariui-<|  luric       F'i«I*'r.  'Jll.      If  a  !■■!%  I'f  in*-C  ^  R- 
•pirr  aliil  liH'«litatf  All  iii«urr<t'*i<>ii  t*«  r^  *i«t  **t  ••p|>«i*i'  th«-  >'\t*i-iit  tin  ••(  ani  •latul^'  n^  tl« 
Unilt**i  Siali*<i  l*y  fi>r«-i*.  thf>  an*  i>iil\  ifiiilty  nf  a  lutrli  Mii*<l«*iiii*Aii>>iir ;  Init  if  lh«^  pnw^i 
to  nirr>  ittirh  an  iiiti'iiticn  iiitu  fx»i-iiti"ii  \-\  fiiri*^*.  thfv  an*  tli«*n  iruillv  i«f  irwai^  (^ 
1«»r}iiiK'  war.     riiii«'«)  >tati*«  tJ.   Miti-ht'll.  J   l>all.  .\\^.     Tn  liian-h  in  anm  with  a  f<ir«« 
nurwlial It'll  anil  arru\»-<l.  i-iiiitiii;itiiit:  ai  t^  «>f  ^iuh'Iii-i-  aiiil  i|i>«a«tAtit>n.  intir«i«*r  In  r«iib|»« 
tho  r«'*i»:nati->ii  i»f  a  puliii'  xtliifr  aiiil  ilifr»-t-\  r*  ii  !•  r  iiiftli*i-ti\««  an  a«'l  **i  <'«•&£?«<«*.  j 
hitfl)  trtM^iii,    M'lil.    i*iiit«><l  Sta!*-«  -.  •    Vu-.iU.  'J  I»aU   'Z^* .    l-iit  an  iii«urr«viMn  u*  arvxc 
|*li*li  »«'iiit'  ;-iiiv  iif  |*arti<-til.ir  piirj ••••••.  a«  tn  ili'lufr  ••nt*  ^r  iiiurt*  |«rtii*ulAr  |arr«oA«  c«i 

of  pn-iii.  t«»  i*tiin|i»»I  :i  |mrtii-iil.tr  I'tlii-tT  i"  rf*ii:n.  I"  r«-«i«t  iir  ••vaf|»-  ih^  m'«>titM^Uv«  l<y 
■niiitfirlini;  i;i«(t«l«.  i«  n<>t  trra»4tii.     I'mtKi  Statt-«  •■    ILmway.  'J  Wall   .'r.  IM 

Tlir  iLini««  print-ipli'  i«  t>i  )i«*  applit**!  in  i-<>ii«trtiiti^  tlif  plira***  af^'-n^r-  iKf  r^/w«  "  rv 
f 'ill/.  I  .\':'ri  A1  i«  a'loptt^l  in  till'  iliti'rpri-taliiili  lit  thf  phr;i*«*  ''.  i  v  h.;  iriffr.  |W4h  werw 
taken  lr>iiii  liir%Aiiii*  Ktik'ii-li  «:aluti';  aii'l  lliffiili'  lai'i  iliiwii  lf\  Maniiall.  <*  J.,  in  Burr  ■ 
CAM*.  Ill  it  till'  I  ••iiiiii>>ii  ia«%  <li-tiii:t;i»ii«  wtTt*  til  !«•  «'«tii*i>l*'r«'<l  Afk  aiith"rilAtiTe.  I««r> 
•*i|U.i'.l%     It  v.:li«*r       I'li'U-r   th^   Kfi.:!.«li  «taiiiti>.  t-vt-ri  a»  •tan<'r  }  i«*|i|r«l  I'l  a  t'll^art;  t 

thi*  I-1'-  "... !  tJii-  -c  '^iMiM.-  iiT  i;i.  !•  r  will.  Ii  In*  I-v.**.  \iiili«*«  ^ri-n  from  a  w#n.fr«fi'i*«i 

appr*-(ii  f-*  >ii  ••!  :Miitii-i.  !*••  iciMi  -ti  i-.%«i  itt  .i  rffii».il  i«  hif^h  trr'A^'tn  w:thin  lhi«  l^v^-^ 
of  til'*  •?.itti;i'  1 1|«  Il  1  :•■  .1  .  .:.!•  n*  i.f  tliv  I'aitr*!  *«tatr*  ?i».n  pul>hr  rB«*asi«a  tn  arts  cf 
htwtili1\  .ij  iii«t  t!.i*  <  ■  >  •ii::^  *  t^  ■  Il  a.*  i.fi*t  iI*  a.lii-*.  nr  ti«-I:«er  up  lt«  r«atl'«.  f-«ta.  * 
»|ii|M  .  !  w.tr  !••  ii-  •■IP-Ill  t«  tiiroii.'ii  !ri-.i-  h*-r\  nr  :ii  •  •>rll^llMt:•ln  with  lh«*iu.  ur  /ihb  tt.« 
rnt-ii>«  •  :■  I' «■•.  a.: tt  u^h  ii<i  ai  ;«  ••:  )i'i**..iir\  U*  ii<;ii:ii.!t«^l  \\  tht-ni.  iir  rai«r  tr«<|a*r 
tlii'  •  III  :-.\  .  <>r  'i<|  1  '^  !  I.I  ':•  ^  .!  i  I..  t.«  \  ai  :^.*  •  r  :i:tt  .t  ji  !  •  ••.  a!lh>'ii£h  ^Ui  h  !:»  r.^' 
in tf '.'..»■• '1.  .  A.  \'  !j  r.  ■  .j".i  .t:  I  th  \- r  n  i- ii  t!.- •■.  .u.  I  ■!•  i. *•■::!. rf  up  pr.«-.r.#-*»  i*  . 
i|i*«^Tl«"r«  !■■  til'  •  T  *-'.i.\  I  •  1-.  •  !  .k<|;i'  r.l  Z  •••  tl  •■  •  T  •■?::■  •  •/  fh*"  I*n:!r»|  Mat*«  ^«  r  r 
ihffii   .1.  i    ii:!  .•■n.'.'?:       W  :..»?•    n  •    \:i.»r   «  :  jti    I-."    ••••.     I'liitt^l  Mat*^  •*    lli^l^«    . 

iKlli     -*         \'^•  -p        •      M    *\^T\\      :'       I      *: 

\\  !;•■•••  all  ;ii'i'..  !!:..  ?.!  '  :  :.-•  *■  -ii  .T.  al'nT-.nj  t-'  tJji*  •  r.i'm*  i-hirjrril  th^  ilrf^r.-ia?*. 
with  J  ■  11.:  tr.'iu  tiii*  l:  : ."!.  *•!  I  I  ir  li  !■-  !  ..  '*!..!•  -  !  I  •»  '.  ia*r«*.  with  int«^Bl  !•«  J*»i»  -•• 
pn<i  <-  ■•!  <  !>  r  !(.•-  •  (•!  I  i:-  :..  .*  ^«  a*  :.-  .  i  !  .  »!  t!i  -  i.-l  I.  *  .iri.->:;n!  t«i  lrw«»^.  »•  *.'  « 
run  I:.    *.  T'-'-  •!  :r.  :»  !    •  '     •       «  "  '     '  I    ■'■  ■^'  •'  ■'    *      ■■  •'  •  •»»       1'  "■■ul'i  l*-  •=li--T^  .- 

if  a  |«  •«--ii  li«<l  •  irr-'--i  )  '•  \  .-      '  •  *.'  w  ir  i«  tii**  •  !.•  'i  \    %«:!'•  -ntt-t-t  t*^  Miy  ^Jt  hUK.  iK  «.. 
that  .1.-.  !ii:   n  •?.   tiI  1   »  •■    t-  ••    r.-i       !r   ::.,    .nt.  i  ?     ti  ■■:   •    •    i-r   n  lant  h*!  (ws  !.i  ;  -  - 
rur»"  i-T.  \  .•  "'Il*  t  ir  !^  •   *  *  •  ".\     *  x   m.  *  i.^  « ith   I.  "i     ri   !.■■••  lit. •"»  ikCA:ik»t  ih*»  nl.*-^*     • 
thf  I'l    •••i  '^lati-*    h  •   I  •  -J-.  ••  i.j  •    ■»  I-  !•  !}..'  •  .      -n..i;I.t   !.a%f  («vn  aa  t^vvrr  ^i 
aiih*  *  '  .*  T<'  !^*    I'li'Ti  M.- r  a<  t  w.A«   f    f..:i.  t'.i^I       rh#  I  b;tnd  >CaU«  t4 

Pr*-*:      W  j-h  (I     };.  I    .   • 

?.^  ir!  ■•  1  ih*»  .-nif#^  pfntM*t>-«.  k«  ?«i« 

.-•'■-  I   .^    thai  •mI*  «tk»rk    |«vi%.f« 

\      f        .    -     ■     I    .1-    •r**UL        rb^  «1 
Ili.%i>'rit\  li.ii'l  ^^      ■  11-  .U*.kr  .«•  t.' t;ii    a«i    T'     'b  ■•:  a  :i«  w  i.  •IrlB  ,  but  aU  1^9 


Hi:   •• 

■  f    th-   •■•!  r.  ■     ■     1  ;•'      •   •        •    »i    •      i' 

rtll«T      1    •■ 

■»Ts    i/*i*  '•  .  :  '  ■  '  •■■      ■•  i.  M   a    :'.    *  : 

I"       It 

n      ■ .     .    ,      ■   ,            ,'          '      .    •,  •     f      .     •     , 

a'r*  .•!*■  • 

•          ,     . .  •       '    • : i-.» ■   I  ,•              .     \\  ■     • 
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Beal,  and  not  a  coanterfeiting  of  it ;  as  was  the  case  of  a  certain  chaplain  who 
in  such  manner  framed  a  dispensation  for  non-residence.  But  the  knavish 
artifice  of  a  lawyer  much  exceeded  this  of  the  divine.  One  of  the  clerks  in 
chancery  glued  together  two  pieces  of  parchment,  on*the  uppermost  of  which 
he  wrote  a  patent,  to  which  he  regularly  obtained  the  great  seal,  the  label  going 
through  both  the  skins.  He  *then  dissolved  the  cement,  and  taking  off  ri^oA 
the  written  patent,  on  the  blank  skin  wrote  a  fresh  patent  of  a  different  ^ 
import  from  the  former,  and  published  it  as  true.  This  was  held  no  counter- 
feiting of  the  great  seal,  but  only  a  great  misprision ;  and  Sir  Edward  Coke(jr) 
mentions  it  with  some  indignation  that  the  party  was  living  at  that  day. 

6.  The  sixth  species  of  treason  under  this  statute  is,  "  if  a  man  counterfeit 
the  king's  money,  and  if  a  man  bring  false  money  into  the  realm  counterfeit  to 
the  money  of  England,  knowing  the  money  to  be  false,  to  merchandise  and 
make  payment  withal."  As  to  the  first  branch,  counterfeiting  the  king's 
money ;  this  is  treason,  whether  the  false  money  be  uttered  in  payment  or  not. 
Also,  if  the  king's  own  minters  alter  the  standard  or  alloy  established  by  law, 
it  is  treason.  But  gold  and  silver  money  only  are  held  to  be  within  the  sta- 
tute.(r)"  With  regard  likewise  to  the  second  branch,  importing  foreign  coun- 
terfeit money  in  order  to  utter  it  here ;  it  is  held  that  uttering  it,  without 
importing  it,  is  not  within  the  statute.(a)  But  of  this  we  shall  presently 
say  more. 

7.  The  last  species  of  treason  ascertained  by  the  statute  is,  '<  if  a  man  slay 
the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
justices  in  eyre,  or  justices  of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing  their  offices."  These  high  ma^strates, 
as  they  represent  the  king's  majesty  during  the  execution  of  their  offices,  are 
therefore  for  the  time  equally  regarded  by  the  law.  But  this  statute  extends 
only  to  the  actual  killing  of  them,  and  not  wounding  or  a  bare  attempt  to  kill 
them.  It  extends  also  only  to  the  officers  therein  specified ;  and  therefore  the 
barons  of  exchequer,  as  such,  are  not  within  the  protection  of  this  act  :(t^  but 
the  lord  keeper  or  commissioners  of  the  great  seal  now  seem  to  be  witnin  it, 
by  virtue  of  the  statutes  5  EHz.  c.  18,  and  1  W.  and  M.  c.  21." 

(t)  3  Inst  10.  (^  1  Hawk.  P.  C.  42.  O  Tb\A.  43.  («)  1  Hal.  P.  C.  SSI. 

that  the  minority  have,  individually,  an  unrestrainable  right  to  remove  with  their  pfo- 
perty  into  another  country ;  that  a  reasonable  time  for  that  purpose  ought  to  be  allowed; 
and,  in  short,  that  none  are  subjects  of  the  adopted  government  who  have  not  freely 
assented  to  it.  Resp.  vs.  Chapman,  1  Dall.  58.  See  Mcflvain  v«.  Coxe's  Lessee,  2  Cranch, 
279.  4  ibid.  209.  Inglis  vs.  The  Trustees  of  the  Sailor's  Snug  Harbour,  3  Peters,  99.— 
Sharswood. 

^^  Tlie  moneys  charged  to  be  counterfeited  must  resemble  the  true  and  lawful  coin ; 
but  this  resemblance  is  a  mere  matter  of  fact,  of  which  the  jury  are  to  judge  upon  the 
evidence  before  them, — the  rule  being  that  the  resemblance  need  not  be  perfect,  bat 
such  as  may  in  circulation  ordinarily  impose  upon  the  world.  Thus,  a  counterfeiting 
with  some  little  variation  in  the  inscription,  effigies,  or  arms,  done  probably  with  intent 
to  evade  the  law,  is  yet  within  it ;  and  so  is  the  counterfeiting  a  different  metal,  if  in 
appearance  it  be  made  to  resemble  the  true  coin.  Hawk.  b.  1,  c.  17,  s.  81.  1  Russ.  80. 
1  flale,  178,  184,  211,  215.  1  East,  P.  C.  163.  Round  blanks,  without  any  impression, 
are  sufficient,  if  they  resemble  the  coin  in  circulation.  1  Leach,  285;  and  see  1  East,  P. 
C.  104.  But  where  the  impression  of  money  was  stamped  on  an  irregular  piece  of  metal 
^not  rounded,  without  finishing  it,  so  as  not  to  be  in  a  state  to  pass  current,  the  otfenoe 
\va8  holdon  to  be  incomplete,  although  the  prisoner  had  actually  attempted  to  pass  it  in 
that  condition.    2  Bla.  Rep.  632;  and  see  1  Leach,  135. 

In  tr<'ason,  as  wc  have  before  seen,  all  concerned  are  in  general  principals,  (1  Hale, 
233  :)  but  it  has  been  doubted  whether  receivers  of  coiners  are  guilty  of  more  than  mis- 
prision of  treason,  (1  East,  P.  C.  94,  &c. ;)  and  on  this  doubt  a  convict  was  pardoned, 
(Dyer,  296,  a. :)  but  it  seems  they  are  traitors,  (1  East,  P.  C.  95,)  except  where  accessories 
before  :  and  principals  in  the  second  degree  are  expressly  included  in  the  terms  of  the 
act  which  creates  the  treason,  when  the  construction  has  been  in  general  lenient,  accord- 
ing to  the  maxim  expressum  facit  cessare  taciturn,  1  East,  P.  C.  96.  A  party  who  affreot 
before  the  fact  to  receive  and  vend  counterfeit  coin  is  a  principal  traitor.  1  Hale,  214.— 
Chitty. 

^*  By  the  statute  7  Anne,  c.  21,  it  is  made  high  treason  to  slay  any  of  the  lords  of 
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,^.  ,         •Tliiit  ranful  wiiN  ihi'  Ir^'i^lfttiiri*.  in  iho  ri'i:;n  'if  Kilwani  ihr  Third. 

J  til  NiM  i-ilV  arnl  rniiiro  («i  ii  ti-rt:iiiilv  tli«*  vai;ii«'  iMitiiiii*«  <»t  trfaiH*n  tl^l 
\im\  tnriin  rl\  |iri-v:ii[i'«l  in  «>ur  <-iiiiri*i  Hut  iIm*  a«  I  *[*H-n  nut  Mtt>|i  li«-ri-.  lint  f?(ir« 
4iii.  "  ]i«i-aii»t'  miIiit  lit«i'  r:iM'*i  lit  trru*>iiii  iiiay  lta|i|M  n  m  tiinf  |f>  iniikr.  «hMh 
caiiiKit  1m*  tli«»ii;;li(  III  imr  ilri-larr*!  at  |»n*M*ni.  it  m  arrnnlfil.  that  il  any  <>tl*rr 
4'aiiM*  xiiiiiMixfil  to  Im'  tr«'aiiiiii,  uliirli  i^  nd  alMivi*  «|n*i  itifil.  linth  lia|t|H«n  |j«'t**rv 
nnv  jii'l;:*'.  tli«*  jii<l;;«'  ^liall  tarry  witltiitil  L^'Miti;  ti»  jii>lt;ni«*nt  ••!  llir  tn'Ji^in  ttil 
the  iaii«»t'  III-  ■•Itiiut  il  aiiil  ili'i  lari'il  U-li>ri*  ili«*  km;;  aii<l  In**  |*ariiaiit«*nt  whrlLcr 
it  nii^lii  !••  Ih'  jipl;;«*'l  lri'a**iiii  *»r  ••tht-r  tflnny."  Sir  MatthfH  llalr-  u  m  vt  rr 
)ii;;li  ill  lii«  i'ii<-<iiiiiiiiii<*  I'll  tltr  ^ri-at  %%ioilitnt  anil  can*  <•!  thr  |iarliani«-nl  in  tKu 
k«'«*|iiii^  j(ii|^'f«  \%  itliin  tlti'  |ini|Hr  liniiitiiH  aipi  liiiiitix  ••!'  tlti^  tn  t.  )>y  n«»t  «utff«  r.u^ 
tiicni  \**  run  **m  ■  ii|M»ii  ilnir  mm  n  '•|iiiiiiiiii«i  inlti  i-iiit*»trii«  (ivf  tn'a*«iii».  tliouKn 
ill  rHM'<«  lliat  •»•■!  lit  l«i  llii-iii  to  havf  a  liUr  |iarit\  t*t  rfa^'^n.  Imt  ri-<»a'rvuii;  Ihi-m 
to  tli«'  •!•'<  i-ii*ii  1*1  |»ariiani«*rit.  Tlii«  i«i  a  cn-al  H-iiiriiy  t'»  thr  |iiiMi<'.  thr  ju«ier«, 
and  rVi-ii  lliio  Mi«-r«  •!  art  il««i'll  ;  ami  Icavcn  a  Hi'ii^hty  mtiutnt**  t«»  jii«l;!«'«  t**  (*« 
cari'f'ul  ami  imt  nvi-r-hai^ty  in  li-ltinv;  in  irt'a-xtn^  hy  i '•notrin  turn  nr  inlt  q>rr!*- 
tion.  r*»|*«-i-ially  in  ii«*w  i-a^'H  iltat  iia\r  iitil  Ih'«*ii  n'*Mt|vi-«l  ainl  •«-itlf«l  'J  11« 
f»liiH*rvi-«,  that  a.*»  thr  aiitiM*ritati\ f  ili-f-i^inn  nf  thi"««<  •fMu*  "inioi  i^  ri*^«'n*t'«i  t«> 
iho  kiii^^  anil  |iarliaiiti>iil.  th«'  lu'i^t  n-ifiilar  way  t^*  il«>  it  i*i  h\  a  n«'«i'  (lr«  larmtiTr 
Ai't ;  anil  th«'n-|iirt\  thi*  <>|tiiii<in  «>t  an\  om*  i»r  nt'  Inith  h<iii»«*ii,  thuUA^h  i»t'  \rTX 
n*H|M-ftahh*  wci^iit,  i<*  n«>t  I  hat  -oliMitn  'l«'«-l:irutii»ii  n-Ii-rn-il  U*  h\  lhi<»  at  t  an  \Ua 
OiiU'  t'riti*rii>n  tiir  jtnl^in^  «•!  tiitim*  trfa««'nf«. 

In  mn'»fi|iifn(-i'  «•!'  llii<*  |Miw«'r.  ni^l  imU't**!  «iri^inally  ^rrantttl  hy  th«*  ulatutroT 
Etlwunl  III.,  hut  riin*>iiiiitiMiially  inhi-n-nt  iii  rvir\  ^uh«i  i|iiint  |i«rliBnirbt. 
(whi«*h  raiimit  ho  aiiri«l:;ri|  <•!'  any  ri;:htit  hy  tht>  a«-t  «•!'  a  pn-i  nh^nt  onr.  the 
legiHlatiin*  i^a**  •'Xtrrinrly  lihiTal  in  «li-«-larin;;  m-u  tn*a«*«inf*  in  tht*  unNirtuiiat^ 
rvif^n  tit'  kiii^  ICii  iiani  th«-  Strimil;  a<*.  partirularly  I  In*  killin;;  **i  an  fnilMi««MMl<ir 
•M«tl     ^'**'   ""**^*'  "'*  •   *^hi('h   tM*finfi   tii  \*v  liiun«lr«l  **\\  ht*tt«'r  r«*a«Min  than  the 

^  inultitiiih*  lit  iitluT  ]iiMntN  that  w^n*  thrn  «tr:iin«tl  up  tti  thi*  hii;h  ••ffriMY; 
the  ni«>!»t  arhitrarv  anil  ahhunt  <•!'  all  uhirh  wan  hy  thi'  «tatult*  2\  \iu  \\  r  %^ 
which  iiiaili*  ihi*  hart*  |iur|Mir«r  anil  inti-nt  «•!'  killing;  <»r  (l«'|i«i<«iii|;  th«*  kin^.  with- 
out anv  I'Vi  r!  ai  t  X**  ih  iniin*>trati<  it.  hiirh  in-a^ini  AihI  \«'t  n^*  littli- «'tTi-c  t  l^avr 
oV('r-vi<>li-iit  law-  til  iirrVfnt  anv  i  riim*  thai  within  t\%ii  \>-ar^  al\«Twaril*  lh;« 
v«Ty  )ii':iii  I-  \%:i«  iNith  ili'|M*>M'«i  ah*!  niunii*n'<l.  Aint  in  thr  tir^t  y«*ar  nt  ht*  •nr, 
C'tftMir'-*  r«-i:;ii  an  ait  wa*»  iia*******!.  r-  ri'fitin;;  "that  im  Uian  kni'Mr  h<iw  hv  ••UtZ^X 
to  lN*lia\»'   hiin-i-lt'.   til   ihi. -jM'ak.  «ir  «ay,  t'T  thmht   nf    «ui  h   |iain«  of'    tr«a«->n; 

snd  thiTi'liirf  II  ua- a>  ( ••r-li-il  that  in  it<i  tinii'  t nii*  any  lri-a«Min  In*  jU'li^t^l 

othrru  >!•  than  \%a-  «>rilaiiii''l  h\  tin  -tatiiti-  ••!  kii.i;  FMwanl  ihr  Thini  "  Tbi* 
at  iMii*-  *<u«|>t  away  I  hi*  uh'i!«-  jua-l  ••!'  i-\tra\  ai:ant  tri-a*Mtii>»  intpNluit^i  m  ii«« 
tinio  III'  !«:•  hanl  tin-  >•-« nifl 

Hut  al^  ruaril«.  hilui-i-n  lhi<  ni:;n<«  nt'  II«*nrv  tin*  Knurth  and  i|nrrn  Mari', 
•nd  |iarlii ularly  in  tin*  hI<Ni.ly  ri-i:;ii  **t'  Ifi'iiry  tin*  Ki;;ti(h,  tin*  "^iMnt  i>t  tn- 
Trntinif  ni-w  aii'l  •tr;iii:.'f  tri-a-^n-  ua««  ri'Vi\i"l  a»ii««tii;  %»hii-li  Wf  nia\  n«k'>n 
the  ofhiii  1  -  ••!"  I  1  |»|'i!i/  np»ni\i  ht'-akin:^  jTi*'*!!  I'r  n  ••«  iii*  w  h»  n  thf  |-r:*»-r»tr 
14  ronini:!!' '1  t'>r  lr«  :i*<<m  .  hiiriiin::  l.iii-i  «  t"  r\ti>rt  nt"n('\  ;  «t«aliiij  ialC.«*  Vv 
Wi'l-him  It  .  •  "'iiit' ?:•  .'.fi:^  I'Mt: jfi  I -•  h  ;  \\  ill'iil  |"".«<>ii;li^  ;  i'\ii-nitii*n«  acmin«& 
tlu*  kin^.  I  altiit;;  1i:mi  x]*]*!  ••l'r:>'si^  ii.imh '•  h\  |iiil'ih-  uriliitL;;  i  ••unlfrtntini;  xhm 
lii^n-niaiiiial  or  ■•i^ii*-t  .  riiu-iiiu'  t^  al  nin*  th«*  |m<|h*;  ili-lYnwrnnt;  nr  niarryiti/;, 
witlioiit  I  hi-  r<i\ai  III  i-iixf.  any  nl  tin'  kiii:;'«  i-hiMr*  n.  "iiot**!^.  aunt«.  ni*|»hi*w*.  i«r 
liii*iv!« ;  han*  •Miin  itati>>n  nf  tin*  iha»tity  nt'  thi-  i|Ui-t-n  nr  |irin(*«*^f«.  «»r  ail\ancra 

•  :  Ilk.  r  •    .'4  •  *ui  1  ii»m.  l\  c  i« 

Pion.  «*r  ••  r  i»  "f  ;u-!:«..»r\,  •:Ti.ii,r  .ii  .  i»*iii<  nt.  i>r  t>»  •-•■iii'.t>-rft*il  th««  kin^  ■  •#*!«  af^ 
|iointi*>l  \\  :).«  ai  I  <■!  uni  -!■  1  ].•-  -'  t'  i'<  T  Ann*-.  •-  'Jl  l..i«  <*«•••  t-iiM-lr^  iImI  ih#  i  minn 
of  hi|;h   lr«- 1*"  n  .kn  1   nii*}  r  ».- n   i>!   !r<4»-ii  »liall   !•«<  i-\a4-!:\   tli«-  •aiiii*  in   Kn^lai^l 


Hcnllati'l .   .11. -1  til  it  I'l'  tt<  t«  :ii  "^  -'(l.iii-l.  •  \i  •  }•;  |ltii««*  at->\«*  •|«<«'i6m|.  •luill  Im^  i^ 
hi|eh  tri-a.«>ii  m  >*"tl.opl  mIiu  h  .ir«*  ifl  l>.,;ii  tri'A^-n  in  KnirUnJ.    And  all  | 
rut«Hl  til  Si«>:l.iii-1  f"i  It.trli  Iri  a»4<ii  .ir  iii:«|>n*ii>n  u(  tri<A«>>n  ahall  1^  tne%i  hy  a  jurv. 
in  th«*  p^nii-  uiatiit'  r  a*  (I  ihi'i  hj>l  \--*-u  |  :i'««h  uti-«l  ><ir  liic  ■*n«>*  rnuu*  in 
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made  by  thomsolves ;  marrying  with  the  king,  by  a  woman  not  a  virgin,  with- 
out p  'eviously  discovering  to  him  such  her  unchaste  life ;  judging  or  believing 
(manifested  by  any  overt  act)  the  king  to  have  been  lawfully  married  to  Anno  of 
Cleves;  derogating  from  the  king's  royal  style  and  title;  impugning  his  supre- 
macy; and  assembling  riotously  to  the  ♦number  of  twelve  and  not  dis-  r^oy 
porsing  upon  proclamation  :  all  which  new-fangled  treasons  were  totally  •■ 
abrogated  by  the  statute  1  Mar.  c.  I,  which  once  more  reduced  all  treasons  to  the 
standard  of  the  statute  25  Edw.  III.  Since  which  time,  though  the  legislature 
has  been  more  cautious  in  creating  new  offences  of  this  kind,  yet  the  number 
is  very  considerably  increased,  as  wo  shall  find  upon  a  short  review." 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  and  not  compre- 
hended under  the  description  of  statute  25  Edw.  III.,  I  shall  comprise  under 
three  heads.  1.  Such  as  relate  to  papists.  2.  Such  as  relate  to  falsifying  the 
coin  or  other  royal  signatures.  3.  Such  as  are  created  for  the  security  of  the 
Protectant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  papists,  was  considered  in  a  preceding  chap- 
ter, among  the  penalties  incurred  by  that  branch  of  non-conformists  to  the 
national  church ;  wherein  we  have  only  to  remember  that,  by  statute  5  Eliz.  c. 
1,  to  defend  the  pope's  jurisdiction  in  this  realm  is,  for  the  first  time,  a  heavy 
misdemeanour;  and  if  the  offence  be  repeated  it  is  high  treason.  Also,  by  statute 
27  Eliz.  c.  2,  if  any  popish  priest,  bom  in  the  dominions  of  the  crown  of  Eng- 
land, shall  come  over  liither  from  beyond  the  seas,  unless  driven  by  stress  of 
weather(M7)  and  departing  in  a  reasonable  time  ;(j:)  or  shall  tarry  here  three  days 
without  conforming  to  the  church  and  taking  the  oaths;  he  is  guilty  of  high 
treason.  And,  by  statute  3  Jac.  I.  c.  4,  if  any  natural-born  subject  bo  wito- 
drawn  from  his  allegiance  and  reconciled  to  the  pope  or  see  of  Kome,  or  any 
other  prince  or  state,  both  he  and  all  such  as  procure  such  reconciliation  shall 
incur  the  guilt  of  high  treason.  These  were  mentioned  under  the  division 
before  referred  to  as  spiritual  offences,  and  I  now  repeat  them  as  temporal 
ones  also ;  the  reason  of  distinguishing  these  overt  acts  of  popery  from  ail 
others,  by  setting  the  mark  of  high  treason  upon  them,  being  certainly  on  a 
civil  and  not  on  a  religious  account.  For  every  popish  priest  of  course  re- 
nounces his  allegiance  to  his  ♦temporal  sovereign  upon  taking  orders ;  t^qq 
that  being  inconsistent  with  his  new  engagements  of  canonical  obedience  ^ 
to  the  pope;  and  the  same  may  be  said  of  an  obstinate  defence  of  his  authority 
here,  or  a  formal  reconciliation  to  the  see  of  Rome,  which  the  statute  construes 
to  bo  a  withdrawing  from  one's  natural  allegiance;  and  therefore,  besides  being 
reconciled  '*  to  the  pope,"  it  also  adds,  "  or  any  other  prince  or  state."" 

C)  Sir  T.  lUym.  377.  (■)  Utch.  1. 

^^  The  1  Mnr.  c.  I  was  only  a  confirmation  so  far  of  a  much  more  important  statute, — 
viz.,  1  Edw.  VI.  c.  12. — Christian. 

»Soe  tlio  statute  3G  Geo.  III.  c.  7,  (rendered  perpetual  by  57  Geo.  III.  c.  6,)  confirming 
the  statute  of  25  Edw.  III. — Ciiitty. 

"  In  consequence  of  insults  and  outrages  which  had  been  publicly  offered  to  the  person 
of  the  king,  and  of  the  great  multitude  of  seditious  publications  aiming  at  the  overthrow 
of  the  government  of  this  country,  and  also  of  the  frequent  seditious  meetings  and 
assemblies  lieM  at  that  time  to  destroy  the  security  and  tranquillity  of  the  public,  two 
acts  of  parlijimont  were  passed  in  the  36th  yeiir  of  his  present  majesty's  reign, — one  (c.  7) 
entitled  "  An  act  for  the  safety  and  preservation  of  his  majesty's  person  and  government 
against  treasonable  and  seditious  practices  and  attempts ;"  and  the  other  (c.  8)  "  An  act 
the  more  effectually  preventing  seditious  meetings  and  assemblies." 

By  the  first  it  was  enacted  that  if  any  person  should  compass,  imagine,  or  intend 
death,  destruction,  or  any  bodily  harm  to  the  person  of  the  king,  or  to  depose  him,  or  to 
levy  war,  in  order  by  force  to  compel  him  to  change  his  measures  or  counsels,  or  to  over- 
awe either  house  of  parliament,  or  to  excite  an  invasion  of  any  of  his  majesty's  do- 
minions, and  shall  express  and  declare  such  intentions  by  printing,  writing,  or  any 
overt  act,  he  shall  suffer  death  as  a  traitor. 

And  if  any  one,  by  writing,  printing,  preaching,  or  other  speaking,  shall  use  any  words 
or  sentences  to  excite  the  people  to  hatred  and  contempt  of  the  king,  or  of  the  govern- 
ment  and  constitution  of  this  realm,  he  shall  incur  the  punishment  of  a  high  misde- 
meanour,— that  is,  fine,  imprisonment,  and  pillory;  and  tor  a  second  offence  he  is  sob* 
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liiiiV  rt'i-iilliTt  (li;i(  tiii-iiiiU  tH  ii  ••t1>'iii-«-"i  n-^iH'i  (III  '  till- •  ••iti:i'«-  \i  lilt  li  an  iiiat^ 
tr«*iiiMiii  liy  ilii'  '•l:iliii<'  J.*  K'Im  III  .  an*  tin*  :ii  (ii:il  •  ••iititi-rti-idii:^'  tli«*  l^vi'l  •'•  1 
NilviT  I'tiiii  nf  i)ii>«  Uiii  jij**!!!.  iir  till*  ini|Mir(iiii;  om*  li  •  ••uiili  t li'it  iniiiM'y  ir^!K  in- 
tent !<•  iltli-l*  il,  Ulii»v\iii:;  It   111  lif  lal^*       Hilt,  tlir^f  lii*t   In-iii<j  tt*(llii|  «iiffi«  it-nl   t'» 

rt***lniiti  iliri-iii  |ii'.ii  III  !'•«  Ill  riiiiMT**  ami  IiiIm*  tiiiitif\«*r«.  I'tlnT  «t:ituti-«  liav^ 
•h«€»ii  huh-*'  iiKiilr  I"i"  (li:it  imrii-i-Hi"  Tin'  rniiii-  il^i'lr  I*  fii;nl«'  :i  ••|iti  n*^  nf  J.i-^ti 
tri*UM»ii  .  a-*  lifiiii;  a  I'liaili  ••!  allfji:iii«'i>,  |iy  iiitriii:;iiiif  llif*  kiiiL;'«  |in*n«*^:ili«e 
Sli«l  UM*»uriiiti:;  mil-  «•!  tlif  atti'il'iilr-*  nf  (In*  ^i»ViTi-i:;ii.  In  mlinin  aliHir  it  |i«*l<in;f« 
to  M't  till'  \aliii*  iiinl  •)•  ii'ifiiiiiatiiiii  tit  <-iiiri  iiiailf  at  IhiIih*.  t>r  tn  fi\  tlir  f-iirr«'tH  t 
4i|'  tiin'ijii  iifHii-v  .  aii'i  Im —  ••li  •*,  a^  all  iii«iit«*v  wlmli  lH-:int  lli«*  «tntu|i «»!  thr  kit^^- 
(l«i!ii  i^*  «i  lit  iiitii  till-  wmiii  ii|Miii  till-  |iiili|ii>  laiih.  a«  « •nilaiiiiiiLr  inrtul  tit  a  |Kar- 
lu'iilur  wiii^'ht  ami  ••Taiiilar«l.  u  Iii*i'\it  taUiti«*<i  tln^  i^  an  ntlriitlfr  ii^niit*t  tK«* 
ntuti'  li\  i-*iiiIiiImiiiiii;  t^i  n-iiilt-r  that  |iiili|i«' tinlli  ■•u«|H'<ti*i|  AikI  ii|M»fi  !li«- »afr<" 
roa^^ui*.  I»\  a  law  ni  tlir  iiii)MT<*r  < 'iiii^tatitiiii*.- v  laUi*  tiniirn*  Hrn*  ilr^  larr-| 
^iliy  III  liiifli  tri'a<*iiii.  uihI  u  friM'tiniliiniifil  (n  |it>  liiiriir*l  uliviv  a-«  ^y  thf  la«  « 
of  Ath«'ii<«.i  J  I  all   t  iiiiiiti-i-li-iti-i>t,  i|rlia»«T«,  ami  4liiiiiiii«lifn*  ••!   tliriurrrnf    «^*'n 

Wl*rt«  ftlllijri  («-i|  tt*  «-a)illal    |ililll**llllli-|lt         llnWrViT.    it    IllU-it    !>«'   fiWHril    that    thi« 

liitftlifMl  lit  ri'a*Miiiiii;^  !•«  a  littli*  iiviTotraim'il  :  ('•niiitrrtt-itiii:;  itr  ilt'liaoin:;  t)t«-  ««.n 
bfiii^  UHiiully  |»ni4-li^t'i|  rathrr  Inr  tli<*  -tako  tit'  |irivati>  niMl  unlaw  till  lurrv*  than 
•M<l1  *'"'  **'  *^"^  *l>'**>{l<*<  thill  tiir  till*  «ii\  i'r«*ii;n  An'l  'tlirn-ttTi*  IniiH  thi«  a^*l 
^  it«»  kiii»ln-«i  ••jM'tii"*  ill  tna-^iin.  that  *t\  1  •luntcrti-rtini;  thf  tM*aU  of  \\\0* 
vn>wii  or  iitlirr  ni\al  ••iifnaliin-*.  -ii-in  In'ttiT  ili'iinniinatiMl  liy  iIm*  lnt«-ri'iTil>ar.tt 
A  hrmiirli  «•!'  llir  rrnmn   m/.»i  nr  tnrLfcrv.  iin  ulm-li  tlirv  nn*  ti*ll«>«<-«l   I'V  4ilan- 

•  w  • 

vil.<(f)  Hrai-tiiii.- ^i  ami  Flfla.  ''•  tliaii  t^y  < 'nii^iiiiitiiii'  aii'l  mir  K«lwar«l  the 
TliinI,  u  »«|»r«irH  III"  tli«*  i-rt/iufi  /if  »fr  »iiim»  »f.i/i*.  up  lii-^^li  lrt'u*«»ii  Y**r  thi«  r«»fi. 
foundrt  tlir  ili-itimimn  aii<l  |ini|Hirtniti  nt  iitli-iHi-i« .  and.  hy  aflixiiii;  tlir  »air.« 
idutts  (if  i;iiiU  n|Niii  tin*  niaii  wIpi  «iiiii<*  a  Iraiti'ii  L:r<Kit  aii<l  lum  wlm  uMia**inati^ 
hiii  iM)Vri-t'i:;n.  taki"*  «»tl  tmiii  that  hnrmr  \«hi«-li  mii^ht  U*  atti'ml  tli«*  vorv  mm- 
turn  i»t'  till*  rriiiii*  i*t  liit;li  Irraoiiii,  ainl  niakm  it  nicri*  tantihar  in  thr  »iil«jrrt 
Bi'tnri*  till'  htatiitt'  !'•'»  K<lw  111  tin'  nrti-iM-r  nt  1  ••iinti-rli'itiiii;  tin;  i^nii  wm*  hri«l 
ill  In*  (Hily  a  oiMMii'H  ill  ]i«iii  tn-a'«*»ii :  '/ >  hut  ••iih«i-i|iiriit  u^  \n,  m  tlit'ir  nrw  rx- 
U'U!«iiin^  ••!'  thr  tittfiM-f,  havo  Inilnwril  till'  fxaiiiph' ii|  that  •»l;itutt*.  an>l  hat-r 
inutii*  It  «M|iiallv  hii;h  iri-a<Miii.  with  an  «  ii<lraviiiir  tn  ••uhxcrt  thr  i;i>\«'mtiirni, 
tlntutfli  iM't  i|iiitr  i-i|Ual  111  itt  |iiilii«hinriit 

In  i-iiiioi-iiiii'iiri'  ••!  ihf  |iriii«  i|th'  ihii*»  :ii|ii|iti '1.  ihi-  ■•tatiitr  1  Mnr  r  I  liarir^ 
At  «>li«*  ^Iii>kr'*  il  |M':iIi  «|  .Mij  ihti'i  iiii-i|:ati' tri  a»i>i  ■•  I  !•  ali-«l  «iiii  !■  till*  *J.'»  Y'Am  III  . 
it  wu^  tli<iii:;ht  I  \|>< 'Ill-lit.  h\  *>>atiiti-  I  Mar  *t  L*.  •  *i.  tn  ri-\i\«'  twn  •?•«'«  ir« 
thiTriil.  \  /  I  Tii.il  it  a'  \  iiii«"ii  Lii^i  l\  t'>i  ji- ••r  «-«iiinti-rti  :t  ai.\  "Ut  h  kiinl  •  t 
coin.  **l  ^'"M  ••!'  *•:!%  •'!'.  a^  .'•  i."i  I  III'  ]>t "I'l  r  I  •*'ii  ••!'  llt:t  n-aliii.  hut  «hall  \'*'  t  ur- 
n'lit  uiilun  th;-  ri-ahn  h\  i 'H.-i-nt  <'l  ihi*  in-un;  nr.  -.  ■•hall  talM'ly  for^jp  i»r 
foiliittTli  It  till-  «iu'>i  iii:ii'>i:ii.  I'l'^.^  «iji.<-t.  nr  |)r:\  \  «i  at  ;  ■•m  h  <ilTrM-«'fi  ^laii  1^ 
(Irrninl  li':.'li  tna^ofi  At<i.  I'\  -ta^nii-  I  A  '.'  I'  aii'l  M  <-  II.  it  any  |K'r>M«ffifi  «i*» 
liriii^  intii  thi«  ii-aiiu  «iii  h  l.il-i-  i^r  •  ininiiTli  it  lon-i^'ii  i!iiinr\  .  U  in;;  cum-nt  hrn-. 
kiniwiiii;  thr  ^aiiir  !••  hi'  lai-i'.  with  iiitriit   tt*  utter  thr  «anii*  in  |4iyiiiriit,  ibcj 

•••   1*141     tili.|    I     I  .«  '      I     I     ■     .'1 

I-  I.  14..  :  'I  ii«i  I*  •   zu 

j««rl  In  m  «iiiiiiur  )>ufii«)ifiii'iit.  'ir  tr.in"|->rt.»(i'iti  f'«r  ai-xi-n  \i*Ar«.  «l  th«*  iltarrrimn  of  Xhm 
c^Hirt. 

Hut  a  |iro«f*i'iitiiiii  f>ir  n  tiu-<lt  rn«'.tfi'>iir  iifi<|i-r  Mn*  iii-t  tini«l  !•<•  Iimvi^ht  *:thifi  •:« 
monlh«.  Aii'l  thi«  •t.iius-  -ii.ill  I.  •!  .ift'i-t  WW  |>r*>- »-Mri*>i)  *-r  thi-  *aiiir  mm««  Kt  iK« 
ratniniin    Iaw.    unh*«"   a    ]r"««<'u;i<-ii    }•'    i>ri-\>>ii*l]i    •  ••intiii  in  t^l    un<lt-r   ihr   ttiAtHU* -^ 

ThroiniAiTinn  "f  Kri»n«-h  r»-*.'liii.'  fiAr\  iT.fn  ;|  !••*  in  1T'»'»  if.i%*»  •'NM'ttaion  fi«r  ih^  pmrmftg 

of  ihfNM*  »i  (•        I  III*   lA-t  ••!'  Ili<-'!;  ^«  .«•   1% I    !--r  ihrt**-  tt>«r»oiiU:  anil  «*f  iht*  ft^rm^r  •■ 

I,  &,  6  art*  tiijk«|i' {••'r]<«*tii.ii  \\  .ST*!'**'    Ml    •-   •-    iht-ri^i  i»  i-tiisr**!  — «'Bim. 

^Thl*  WA(t  iliifii*  lar  iiinrt*  i't)«-i  (u.kIU  •!«  \f-iir«  l-<'fiTi*  h%    I  K.lw    VI    r    I'J.     Tll«>  9^mr% 
nf  ibe  almvc  ^tAluti*.   hv  tin*  ni-^tlh'M  ri-|tlM«>ii    •••«-tfi»  fnU  mi  t-nilewi«ip  In  Mial 
lo  Mary  tbr  |Mi|iuiarit)  wliHrh  haul  w  ju»il>  l-wn  |caiui'«i  hv  bcr  brvibcr.* 
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fihall  be  deomod  offenders  in  high  treason.  The  money  referred  to  in  these 
statutes  mu8t  be  such  as  is  absolutely  current  here,  in  all  payments,  by  the 
kind's  proclamation;  of  which  there  is  none  at  present,  Portugal  money  being 
only  taken  by  *consent,  as  approaching  the  nearest  to  our  standard,  and  ri^kn 
falling  in  well  enough  with  our  divisions  of  money  into  pounds  and  shil-  L^*^ 
lings:  therefore  to  counterfeit  it  is  not  high  treason,  but  another  inferior  offence. 
Clipping  or  defacing  the  genuine  coin  was  not  hitherto  included  in  these  sta- 
tutes ;  though  an  oltence  equally  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogative,  as  well  as  personal  affront  to  the  sovereign,  whose  very  image 
ought  to  be  had  in  reverence  by  all  loyal  subjects.  And  therefore,  among  the 
Iiomans,(e)  defacing  or  even  melting  down  the  emperor's  statues  was  made 
treason  by  the  Julian  law;  together  with  other  offences  of  the  like  sort, accord- 
ing to  that  vague  conclusion,  ^^aliudve  quid  simile  si  admiserint"  And  now,  in 
England,  by  statute  5  £liz.  c.  11,  clipping,  washing,  rounding,  or  filing,  for 
wicked  gain's  sake,  any  of  the  money  of  this  realm,  or  other  money  suffered  to 
be  current  here,  shall  be  adjudged  high  treason;  and,  by  statute  18  Eliz.  c.  1, 
(because  ^'  the  same  law,  being  penal,  ought  to  be  taken  and  expounded  strictly 
according  to  the  words  thereof,  and  the  like  offences,  not  by  any  equity  to  re- 
ceive the  like  punishment  or  pains,")  the  same  species  of  offences  is  therefore 
described  in  other  more  general  words,  viz. :  impairing,  diminishing,  falsifyinffy 
scalint',  and  lightening;  and  made  liable  to  the  same  penalties.  By  statute  8  « 
9  W.  III.  c.  26,  made  perpetual  by  7  Anne,  c.  25,  whoever,  without  proper 
authority,  shall  knowingly  make  or  mend,  or  assist  in  so  doin^,  or  shall  buy, 
sell,  conceal,  hide,  or  knowingly  have  in  his  possession,  any  implements  of  coin- 
age specified  in  the  act,  or  other  tools  or  instruments  proper  only  for  the  coinage 
of  money,**  or  shall  convey  the  same  out  of  the  king's  mint;  he,  together  with 
his  counsellors,  procurers,  aiders,  and  abettors,  shall  be  guilty  of  high  treason, 
which  is  by  much  the  severest  branch  of  the  coinage-law.  The  statute  goes  on 
further,  and  enacts  that  to  mark  any  coin  on  the  edges  with  letters,  or  otlier- 
wise,  in  imitation  of  those  used  in  the  mint ;  or  to  colour,  gild,  or  case  over  any 
coin  resembling  the  current  coin,  or  even  round  blanks  of  base  metal;  shall  be 
con^«trued  high  treason.  But  all  prosecutions  on  this  act  are  to  be  commenced 
within  three  *months  after  the  commission  of  the  offence;"  except  those 


ibr  making  or  amending  any  coining  tpol  or  instrument,  or  for  marking 


[*91 


money  round  the  edges ;  which  are  directed  to  be  commenced  within  six  months 
after  the  oficnce  committed.(/)"    And,  lastly,  by  statute  15  k  16  Geo.  II.  o.  28, 

(•)  /*/.  48,  4,  0.  (/)  But.  7  AniM,  c  25. 

*^  As  to  what  tools  or  instruments  are  within  the  act,  see  Fost.  430.  1  East,  P.  C.  170, 
171.  1  Leach.  189.  A  mould  for  coining  is  within  the  act.  1  East,  P.  C.  170.  So  is  a 
press  for  coinage.  Fost.  430.  By  the  8  &  9  W.  111.  c.  26,  s.  5,  the  tools,  &c.  may  be 
seized  to  produce  in  evidence.— Shitty. 

**  And  it  is  incumbent  on  the  prosecutor  to  show  the  prosecution  was  commenced 
w^ithin  that  time.  Proof  by  parol  that  the  prisoner  was  apprehended  for  treason  respect- 
ing the  coin  within  the  three  months  will  not  be  sufficient,  if  the  indictment  is  after  the 
three  months,  and  the  warrant  to  apprehend  or  commit  is  produced.  Russ.  &  R.  C.  0. 
309.— CiiiTTV. 

"  If  a  person  is  apprehended  in  the  act  of  coining,  or  is  proved  to  have  made  consider- 
able progress  in  making  counterfeit  pieces  resembling  the  gold  or  silver  coin  of  this 
realm,  yet  if  they  are  so  imperfect  as  that  no  one  would  t«ke  them,  he  cannot  be  con- 
victed upon  the  charge  of  coining  under  this  statute,  (Leach,  71,  126;)  but  he  may  bo 
convicted  if  he  lias  made  blank  pieces  without  any  impression  to  the  similitude  of  silver 
coin  worn  smooth  by  time.  Welch's  case,  ibid.  293.  Or  if  any  one  shall  put  pieces  of 
mixed  metiil  into  aqua-fortis, — which  attracts  the  baser  metal  and  leaves  the  silver  upon 
the  surface,  or,  k\s  the  vulgar  say,  draws  out  the  silver, — this  is  held  to  be  colouring 
under  this  statute.    Lavey's  case,  ibid,  140. 

In  a  case  at  Durham,  where  a  man  had  been  Committed  more  than  three  months 
before  his  trial,  for  an  offence  under  this  statute,  and  upon  conviction  his  case  wan 
reserved  for  the  opinion  of  the  judges,  they  determined  that  the  commitment  was  the 
commencement  of  the  prosecution,  otherwise  this  crime  might  be  committed  with 
impunity  half  the  year  in  the  four  northern  counties.    See  further,  <mUt  84. — Christum^ 
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if  onr  p4*nv»n  rolour*  fir  sltrr«  sny  nliilltnK  <^  f>txponr<».  eithrr  UwfQl  or  mvo 
U*rti*it,  t<»  itixiki*  tlu'tn  n*<*|H'itivi*ly  n-fH*iiiti|«*  a  i{uiii«*»«»r  hait-^uinr«.  or  any  lia.1^ 
penny  or  liirthiii^.  l«>  iiiakt*  thnii  n-wiNMiivfly  niM'inhK*  a  nhillinff  or  iiii|iriirr ; 
thin  in  al*««*  liiv;h  ln*»rMiii ;  hut  tiit*  ot)«Mi«lt*r  Khali  Ik*  iianhHir^l  in  vmme  (hrinK  uol 
of  urifMin  >  h«*  (li«M'iiv«*n*  and  i*«»nvif*tJ«  two  oiht*r  ivfTrnilfm  i»l'  the  Mimv  kind  ** 

9.  Tilt*  <»th«*r  f»|MM'if«i  ol'  hitfh  tr«*aiwiii  in  nwU  a*  in  rr«*ati*«l  liir  thr  M^-untr  tj€ 
ih«  Pftdrjiitint  AUivr.v«i«»n  nvor  aiid  aU'Vo  nwh  tn*afM»iif»  ainiitiAt  the  kin^  onu  $^^ 
v«nimi*nt  a**  w«*r«*  4*otii|inm*4l  iindrr  tlio  Matuto  .;'>  VaI^.  III.  Vitr  thi«  iMir|M«r, 
•llrr  tiu*  :i<*t  orm'tdfinciit  uan  iiiudv  tor  tranHlfrniit;  th«'  rn»wn  l«>  thr  iliu«tn<»na 
hoOM*  of'  Huii«»v«T.  It  wa««  «<iinfti*i|,  hy  ^tatul«*  lit  Jc  14  W.  III.  r  3.  thai  the  |>rr. 
iendiNl  |inii('«*  iit'  \V:ili*<i,  who  wan  thfn  thirt«*rn  y«'an»  o|'  ai;i*  and  had  aiwunird 
tlie  titU*  of  kiiii;  Juiiirn  111  .  i»hi»uld  U*  attaint«*«l  •»!  hii;h  ln*aMin ;  aiHl  it  waa 
made  hi^h  lr«>:i'«oii  for  any  (»t  thi*  kini^'i  nuhjiM'ti*.  hy  Ifttrr*.  nH'*Nit;«'«.  nr  othrr- 
wim*,  to  h«>l<l  4'om*n|H»tiih'n«*«*  ^ilh  him  or  any  iNTwin  «*ni|»|tiyt-«l  hy  him,  f»r  to 
remit  anv  iiioncv  tor  lii<«  iim*.  knowing;  the  nainr  to  Ih*  fur  hi»  iM*r\ir««.  And  hr 
•tatute  17  (tiM»  II.  V  :(*.*.  it  m  (Mim*t«*<l  that,  it'  any  oi'  the  fMinn  ot  thr  pratmtlrr 
•hall  land  or  uttciiipt  to  hind  in  thin  kin;;doni.  or  U»  toimd  in  tireat  lintain.  <*r 
Ireland,  or  any  of  the  (ioiiiinioim  Udoiitfini^  t«>  th«*  ■>uni«*.  he  iihall  he  jadKed  at- 
tainted of  hi;;h  tr«*:i*»oh.  uml  i«iith*r  tite  |iuinA  theniif.  And  to  ei*rreii|»«>nd  with 
th«m,or  to  remit  nionry  for  th«*ir  ut<>.  in  nia<le  liit;h  treaiM>n  in  the  name  manner 
m  it  wan  to  c*«»rr%'i«|Hind  with  th<*  father  Hy  tin*  statute  1  Anne.  nl.  2.  c  17.  if 
ony  pervMin  ohall  endeavour  to  d«*|irive  or  hinder  any  |ntim>ii  \mr'w^l  *'*<*  next  in 
•Ufwaaioii  to  thi*  erown,  tt«-i*oniint;  to  the  ltmitati<*ni«  of  the  act  of  fM*ttlement, 
from  autviHHlini;  to  the  rn*wn,  and  nhall  nialii-iuuNlv  and  din«<'tly  attem|»l  tbe 
mk^'x  *^")e  hy  any  *overt  a«-t.  i*Ufh  oiTenet*  ohall  )»e  hi^h  trea^m.  And  l>v 
J  atatut«*  t)  Anne.  r.  7,  if  anv  iM'rMin  nhall  ninlitiounlv.  advtM*«llr,  and  dl- 
roctly,  hy  writiiii;  t»r  |»rintini;.  maintain  and  affirm  that  any  other  perann  hath 
ony  right  or  tith*  to  the  4'n*Hn  of  thin  n*alni  otherwim*  than  acrfinlinit  to  the 
met  of  iH*ttlemeiit.  or  that  th«*  kinjr«  of  thin  realm  with  the  aothfirity  ol  poriia* 
ment  an*  not  ahU*  to  niakr  hiwn  and  «tatut<*ii  to  hind  the  crown  and  lhei£r«reBl 
thereof.  fiU4*h  |M*pMifi  •»h»ll  In*  ;;uilty  of  hii:h  tn*aiMin.  Thin  offence  Mir  indeed 
maintainiii;;  thin  d*Ntrine  in  any  wine,  that  the  kini;  and  fiarliament  cann«rt 
limit  th«*  croHii  I  uuHiinrt*  U'tort*  inaih*  hif^h  tn*an«in,  hy  ntatute  13  Klis  c.  1. 
daring;  tht*  lit«*of  thnt  |»riii('<*«»n  And  attrr  herdei'eam*  it  c«>ntinued  m  hich  mi«- 
demeaniMir.  |iuiii**h:ihh'  with  torffitun*  of  ifiMMln  and  chatteln.  even  in  the  mo»i 
flourinhiiii;  «*ni  of  iiitli'f«*ii«ihh>  h«*rtNlitary  rii^ht  and  ^wr^  r/iria^  aactTiinion  R«t 
it  wa«  ng.iiii  r:ii««'tl  into  hi;;h  treaMni,  hy  the  ntatuti*  of  Anne  li«*|ore  mentioned. 
Ot  the  tiiiM*  of  a  iin'ji'1-tril  iiiv:ii*ion  in  tavour  of  the  thrn  |»rt*tender;  and  a|Min 
tht«  Htatutt*  oii«*  Sliitth«*u«.  a  ttriiitrr.  wan  iiinvit-tfd  and  t*x«*<*ated  in  1719,  fur 
printing  a  trrannuuhh*  |»uiii|)hfi*t  cntith*fl  •*v«ur  /m*/>m/i  r»iX  lh%"\g\ 

Than  niu«  h  lor  tho  4-rime  of  tn^aiMin.  or  /«nwr  m*tjfAUttiM,  in  all  ita  hrmnehea; 
which  foti-inf^.  wi*  iiisiy  oh«M>r\-i*,  orit^inally.  in  ^>^ly  countrraetinit  that  alW^ 
iponce  whirh  in  due  tr**iu  the  nuhjeit  hv  either  hirth  or  rt-niden4*«»;  th<HiKh.  in 
Home  in*«tan«'«*n.  the  r.e:il  of  nur  leifinlatonn  to  ntop  the  pntjfrefui  of  w>me  hijthlr 
pemicioun  |ini<-ti«t'n  Imn  (M-ea-itineil  them  a  little  ti>  de|iart  fn>m  ihia  ita  primi- 
tive idea,  liut  of  thin  eni»ui;h  ha<i  U^en  hint«*<l  already:  it  ia  now  lime  lo  poaa 
on  from  deliniii;;  the  miiie  to  deM-rtliin^  it*  punishment. 

The  puninhnient  of  hi^h  tn*aiMin  in  t^Mieral  in  ver}'  iMilemn  and  terrible. 
1.  That  the  «*treiider  W  «lrawn  to  the  ^allown.  and  n<»t  Ke  carried  or  walk; 
thcHiich  u*«ually  •  hy  4'«*iinivant-e.' A  i  at  leni^th  ri|H*ni*<l  hy  hamanily  into  low  >  a 
•ledifo  or  hunile  i«  alltiweil.  to  pn*ner\'e  the  offender  from  the  extreme  lormrot 
^g-.  of  lN*iiii;druL;:red  on  the  i;r>»und  or  |ia%'enient  'ii  :f.  That  he  *be  handed 
J  hv  the  ne4'k.  ziMil  then  eut  down  alive.  .1  That  hi*  entraib  he  tmkeo  cNit 
ond  banii'il  whiU*  he  in  vii  aiive.     4.  That  hin  head  be  col  off.     6.  That  hit 

•  M*t'  Tr  i«  «M*  ^  I  ibi  r  c. ««. 


*  But  all  ih«*««>  •taiiii«*n  hnrr  li«^n  rt*|w*Al«**l.  th«*  ofTrnt^r  lo  whirh  ihi^  relate 
rt4iK«d  to  a  Muny.  hy  ntat.  2  W.  IV.  e,  34.— 4!^VAat. 
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body  be  divided  into  four  parts.  6.  That  his  head  and  quarters  be  at  the  king's 
disposal.  (/:) 

The  king  may,  and  often  doth,  discharge  all  the  punishment,  except  behead- 
ing, especially  where  any  of  noble  blood  are  attainted.  For  beheading  being 
part  of  the  judgment,  that  may  be  executed,  though  all  the  rest  be  omitted  by 
the  king's  command.(Z)  But  where  beheading  is  no  part  of  the  judgment,  as 
in  murder  or  other  felonies,  it  hath  been  said  that  the  king  cannot  change  the 
judgment,  although  at  the  request  of  the  party,  from  one  species  of  death  to 
another.(m)     But  of  this  we  shall  say  more  hereafter.(n) 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from  the 
rest,  the  punishment  is  milder  for  male  offenders,  being  only  to  be  drawn  and 
hanged  by  the  neck  till  dead.(o)  But  in  treasons  of  every  kind  the  punish- 
ment of  women  is  the  same,  and  different  from  that  of  men.  For,  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly  mangling  their  bodiee, 
their  sentence  (which  is  to  the  full  as  terrible  to  sensation  as  the  other)  is,  to 
be  drawn  to  the  gallows,  and  there  to  be  burned  alive.(p)** 

The  consequence  of  this  judgment  (attainder,  forfeiture,  and  corruption  of 
blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall  treat  of 
them  all  together^  as  well  in  treason  as  in  other  offences. 


CHAPTER  YII. 
OF  FELONIES  INJURIOUS  TO  THE  KING'S  PREROGATIVE. 

♦As,  according  to  the  method  I  have  adopted,  we  are  next  to  consider    ri^fkj 
such  felonies  as  are  more  immediately  injurious  to  the  king's  prerogative,     L 
it  will  not  be  amiss  here,  at  our  first  entrance  upon  this  crime,  to  inquire  briefly 
into  the  nature  and  meaning  of  felony,  before  we  proceed  upon  any  of  the  par- 
ticular branches  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises  every  species 
of  crime  which  occasioned  at  common  law  the  forfeiture  of  lands  and  goods. 
This  most  frequently  happens  in  those  crimes  for  which  a  capital  punishment 
either  is  or  was  liable  to  De  inflicted;  for  those  felonies  which  are  called  clergy- 
able, or  to  which  the  benefit  of  clergy  extends,  were  antiently  punished  with 
death  in  all  lay  or  unlearned  offenders,  though  now,  bv  the  statute-law,  that 
punishment  is  for  the  first  offence  universally  remittecf.  Treason  itself,  saya 
Sir  Pjdward  Coke,ra)  was  antiently  comprised  under  the  name  felony;  and  in 
contirmation  of  this,  we  may  observe  that  the  statute  of  treasons,  25  Edw.  TH. 

(A)  This  puniRbment  for  treason.  Sir  Kdward  Coke  tells  (<■)  3  Inet.  62. 

VMj  is  warrunted  b}'  dirers  exaniples  in  Scripture ;  for  JoAb  («)  See  ch.  32. 

was  drawn,  Bitliaii  wiis  hanged,  Judtis  was  embowelled,  and  (•)  1  Hal.  P.  C  351. 

suuf  the  rest.    3  Inst.  211.  (y)  2  Hal.  P.  0.  990. 

(i)  I  Hal.  P.  C.  361.  (•)  8  Inst.  U. 

^'  But  now,  by  the  statute  30  Geo.  III.  c.  48,  women  convicted  in  all  cases  of  treason 
shall  receive  judgment  to  be  drawn  to  the  place  of  execution,  and  there  to  be  hanged 
by  tlie  neck  till  dead.  Before  this  humane  statute,  women,  from  the  remotest  timeSy 
were  sentenced  to  be  burned  alive  for  every  species  of  treason : — Et  si  nuUfemme  cU  <uemi4 
treson  salt  attainte,  soil  ars.    Britt.  c.  8. — Christian. 

And  now,  by  54  Geo.  111.  c.  146,  the  judgment  against  a  man  for  high  treason  is,  in 
efiect,  tliat  he  shall  be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there  hansed 
by  the  neck  until  he  be  dead;  and  that  afterwards  his  head  shall  be  severed  from  nit 
body,  and  his  bo<ly,  divided  into  four  quarters,  shall  be  disposed  of  as  the  king  shall 
think  fit, with  power  to  the  king,  by  special  warrant,  in  part  to  alter  the  punishment.  A 
month^s  time  has  been  allowed  between  sentence  and  execution,  (1  Burr.  650,  651;)  bat 
the  last  executions  for  this  offence  followed  (and  properly  so,  for  the  purpose  of  ex- 
ample) more  closely  upon  conviction.  Thistlewood  and  his  fellow-conspirators  were  con- 
demned and  executed  within  a  few  days  after  their  trial. — Chittt. 
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^A1  c.  2,  ii|H*«kiii^  of  Miiui*  (iuhioUN  rrimon,  clin*ru  •  rrfrmice  to  pArliAinemt» 
J  *lh:i(  It  iiiu\  tlifn*  In-  tt<lju(l^«*<l  **  wlu'ilirr  iUvy  Im<  ir%'mmm,urUkrr  Iciuoj.** 
All  tiviUMiiin,  tlirn't<*rt\  Ntru  tly  ii|M'ttkiii|C.  an*  l*fl«*iiu*^,  lb«>ui;k  all  Iclonir*  are 
Dot  trt*aMiii.  AimI  i«*  thin  ttl*M»  hc  iimy  «<|il.  that  ti«»t  only  all  i>fl«riM*t«  uom  c«|n> 
IaI  an*  ill  Nunt*  ilr^nv  or  otlu-r  tMoiiy.  but  that  thin  in  likt*wiBc  th«  caa«  wiik 
•unie  othiT  ntfciH  «-r>,  ultii  h  art*  not  ituiiUhtHj  with  tleath,  an  «airi<Jr,  where  Um 
tiarty  in  uln^ady  iiru*l;  ht»iiii«'iilo  \»\  rhuiK-c-iiietih'y,  or  in  ncllHtcit-ncc* ;  and  iieUI 
lan*«*iiy,  or  |iiltvriii^i  all  whii-h  arv  ifttrittly  f»|H*akin^>  li*loiiitfi,  aa  they  aatj^el 
thr  (*4*nknnlli'm  of  tlicm  to  t'orl«'itun*M.  S*  that.  u|»on  th«f  whole,  the  oaly  ail^ 
quate  «lftinitii»n  of  trlony  m*rniii  to  U*  that  which  in  lii*tore  laid  «lo«n,  Tta..  aa 
ofTeiiii*  wliirh  iM-i-ufiioiii*  u  total  torCfiturt*  of  t*ith«*r  laii«l»  «>r  KtuMla,  or  both,  at 
the  common  luw,  ami  to  uhirh  ('a|»ital  or  oth«*r  puninhment  may  be  aaprradded, 
aciiirdin^  to  tlu*  (Ic^n'c  of  ^uilt. 

To  explain  thin  mattvr  a  littlo  furtlu*r:  the  wonl  /eiomif,  or  /riomui^  ia  of  •»• 
doubtinl  ttHMluI  original.  U^in^  fr«'i|Ui*ntly  t4»  lie  met  with  in  the  bo«>kBi»l'  feada,4c.; 
but  the  (Ivrivution  of  it  haw  niuth  |iujULle«l  the  juridieal  lexioii^raphera,  Fr«teaa» 
Calvin un,  and  the  rent ;  nonie  dorivin^^  it  from  the  tfrvek  f^^^K*  an  impostor  or 
deceiver;  otherw  from  the  I^tin  m//«<.  /f/r//i,  to  c'«*untenaoc*e  whieh  they  wu«kl 
have  it  rallrd  hitlnniii  Sir  hlnlManl  t*4»ke.  a«  hiii  manner  in,  ha*  iciven  ua  a  auU 
atralitfer  etvnioln^y  ;<  h)  that  it  in  mmtn  at%hm*»  frlUtt  fttrpfirittum,  with  a  bitter  or 
galliaii  inrlniation.  Hut  all  of  ih«*m  a^ri*e  in  the  drneription  tliat  it  ui  Mieb  a 
crime  an  (Kc-anionn  a  tort'ritun*  of  all  tli«*  otTmdrr'n  landn  ur  k«»ui1a.  A  ad  tbie 
given  f^reat  probability  t«i  Sir  lloiiry  S|»elman'n  Teuitinie  or  <»emian  denvatiua 
of  it;ir;  in  whit  h  lan^iia^e.  iiidtttl.  an  tin*  wonl  in  rU*arly  of  teiMlal  orii^inal,  «• 
OUicbt  nithiT  to  liMik  tor  iin  ni^nilieation,  than  amonj^  the  (ire^'kn  and  iComaaa. 
Fk'hft,  then,  a<  t-onlin^;  to  him.  in  drrivrd  tn»m  tuo  niirthern  wordn:  Irc,  wbK'b 
aigtiiliei*  (We  wvll  knowi  the  tief.  leutl.  or  l»enetieiar}-  eMate,  and  Ion,  wbi«-b  aiK- 
^Aft-y  iiitien  prire  or  Value.  Keh»iiy  in  then*fore  the  Mime  a^  prttkum  /mJi.  tlie 
J  *i*onniderati4»n  for  which  a  man  ^(iveii  up  bin  fief.  A*  we  aay  in  commua 
•peoch,  HUi'h  an  act  in  an  much  an  your  life  or  entate  in  worth.  In  tbia  aana^  it 
will  clearly  ni^nify  the  feodal  forfeiture,  or  act  by  which  an  eatate  ia  JorfciWd 
or  CfH'heatn  to  the  ion!.* 

To  e<»iitiriii  thin.  \%i*  may  oliM*r\*e  that  it  it  in  thin  iic»nfie  of  A>rfeiCarv  to  %km 
lord  that  the  fetnlal  writen*  citimtantlv  um*  it.  For  all  thone  acta,  whether  of  a 
criminal  nature  4»r  not.  which  at  thin  day  are  f(t*nenilly  lorteiturea  ui  copy  bold 
aatatef».(i/i  are  nt\lc4l  /, lentil  in  the  fd^tNlal  law  :  **ji-i/Mvf,  per  i^uas  /mJum  umtUi^ 
tur/\r)  An.  *'fli  J'tmtivt  *itMrvtre  Huluerd ;\J  )$i  per  naaaai  et  dhem  cessttvmt  aa  pt^ 
temia  ifir<.«/ifur>f  ;.y  •  ^i  i/fNiiiiuni  ijunint,  i.e.  nryttvtt  w  a  dumumo/ntdmm  A«iirrr;<A) 
$ia  domth".  Ill  juA  f  uiH  lUM-tiHtt,  ttr  rtttitujt  mon  cvrnpitrurni ;"\  1 1  all  tbea^,  wilb  manv 
otberH,  are  ntill  tauM-«  of  l«irtciture  in  our  C4>p\bi»ld  entati**,  and  were  deiioHi^ 
nat4*d  fvliiiiicn  by  the  teodal  c«»nntitutionii.  So  likew  me  injuhea  <»f  a  more  a*^ 
irfautiai  or  (niiniial  nature  wen*  4ieni»minate«l  fehtnien,  that  ia,  lurletlnrea ;  aa. 
aMiaultiiii;  i>r  U-attii;;  the  lonl;(A>  vitiating  bin  wile  or  dauichler.  **m  JtHniavm 
€umrintti\'f nt ,  i  1'  cHtH  uj*'rr  tju*  *"Hruf»urTit ;\l)  all  tht*ae  are  eateemrd  febNiM^ 
and  the  lHtt4T  in  cxprcnnU  Ml  dttii>niinat4*d.  "Ai  h ttr tt  friomutm,  Joanaaai/ortr  m- 
cuHtiftinJ  '"'  nt  And  an  thcM*  (oiitt-iiiptn.  or  nmaller  «>tren«'t«fi,  were  lebmiea  or 
acta  of  torfcitun*.  of  rour^c  ^n^atcr  crimm.  an  munlcr  and  n»bl)rr>',  fell  under 
the  aanie  dciioiiiinatioii.  tMi  the  other  hand,  the  lonl  miicbt  l>e  ipiiltv  «»f  tfekior» 
or  forfeit  bin  ■lei^iiorv  to  the  vannjil.  by  the  name  act*  an  the  vaiwal  w«Miki  hmrm 
lbrfeit«*«l  bin  teuil  i«i  the  lord  **  >'<  •/"fiiinu.«  t'^fmmi**t  /fi*tm»»tm,  per  fm»tm  nuuUms 
0mttttnt  fiy'iuttt  .m  t.tm  t'"thmi*tn(  m  J"n»thum,  ftuJt  propruiattm  tttjm  dvmt 

*  1  ib««  3 1  •  i>«i  '  tt  ^4.1  xcakii 

'  ••■  ■•  III  /   «  .i.«i  I  i.  t  ,i, 

'*    ^mm  '..ft  t.    !»««  >4  '•    Wmk.    '    L*    :».  ft 

■     /'  *i4    f    ..  '    i'«  t«  .mie.  ■•     |i*1        1.  I   « 

*^'  I  -I  ■  :  .*  lull  3.1  »    ami  ^i  Ucs. 

'  Bui  A  f«'f  f«  .l»ir«-  "f  l.iinl   i«  imt  m  lui  t-^i^^r)  i-t>ii*r«|uelit^  •»(  frloffif  :  Um  |«UI 

lebiO\.  wh:«  ii  •!<  •  •  iti-t   I'MMlutt  «  !>•!  Inlur*-  *-i  1  iieU  .  IhiI  v%npfj  •pecMs  uf  Many  le 
low«i  \t}  lurii  Hurt'  (i(  tfuvdn  and  ii«rft«*nai  i  UallvU.— iaaiitiAa. 
MS 
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perdere  debet.*\n)  One  instance  given  of  this  sort  of  felony  in  the  lord  is  beat- 
ing the  servant  of  his  vassal  so  as  that  he  loses  his  services;  which  seems  merely 
in  the  nature  of  a  civil  "^injury,  so  far  as  it  respects  the  vassal.  And  all  ^^^ 
these  felonies  were  to  be  determined  "/>er  laudamentum  sive  judicium  pa-  ^ 
rium  suoruntj*  in  the  lord's  court;  as  with  us  forfeitures  of  copyhold  lands  are 
presentable  by  the  homage  in  the  court-baron. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus  'synonymous  terme 
in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  the  introduction 
of  that  law  into  England,  those  crimes  which  induced  such  forfeiture  or  escheat 
of  lands  (and,  by  small  deflection  from  the  original  sense,  such  as  induced  the 
fori'eiture  of  goods  also)  were  denominated  felonies.  Thus,  it  was  said  that  sui* 
cide,  robbery,  and  rape  were  felonies ;  that  is,  the  consequence  of  such  crimes 
was  forfeiture ;  till  by  long  use  we  began  to  signify  by  the  term  felony  the 
actual  crime  committed,  and  not  the  penal  consequence.  And  upon  this  system 
only  can  we  account  for  the  cause  why  treason  in  antient  times  was  held  to  be 
a  species  of  felony:  viz.,  because  it  induced  a  forfeiture. 

Hence  it  follows  that  capital  punishment^ does  by  no  means  enter  into  the 
true  idea  and  definition  of  felony.  Felony  may  bo  without  inflicting  capital 
punishment,  as  in  the  cases  instanced  of  self-murder,  excusable  homicide,  and 
petit  larceny;  and  it  is  possible  that  capital  punishments  may  be  inflicted  and 
yet  the  offence  be  no  felony ;  as  in  case  of  heresy  by  the  common  law,  which, 
though  capital,  never  worked  any  forfeiture  of  lands  or  goods,(o)  an  inseparable 
incident  to  felony.  And  of  the  same  nature  was  the  punishment  of  standing 
mute  without  pleading  to  an  indictment,  which  at  the  common  law  was  capita^ 
but  without  any  forfeiture,  and  therefore  such  standing  mute  was  no  felony. 
In  short,  the  true  criterion  of  felony  is  forfeiture ;  for,  as  Sir  Edward  Coke 
justly  obsei*ves,(p)  in  all  felonies  which  are  punishable  with  death  the  offender 
loses  all  his  lands  in  fee-simple  and  also  his  goods  and  chattels;  in  such  as  are 
not  so  punishable,  his  goods  and  chattels  only. 

♦The  idea  of  felony  is,  indeed,  so  generally  connected  with  that  of  riukft 
capital  punishment  that  we  find  it  hard  to  separate  them;  and  to  this  ^ 
usage  the  interpretations  of  the  law  do  now  conform.  And  therefore,  if  a 
statute  makes  any  new  offence  felony,  the  law(9)  implies  that  it  shall  be 
puninhed  with  death,  viz.,  by  hanging,  as  well  as  with  forfeiture;  unless  the 
offender  prays  the  benefit  of  clergy;  which  all  felons  are  entitled  once  to  have, 
provided  the  same  is  not  expressly  taken  away  by  statute.'  And,  in  compliance 
nerewith,  I  shall  for  the  future  consider  it  also  in  the  same  light  as  a  generical 
term,  including  all  capital  crimes  below  treason ;  having  premised  thus  much 
concerning  the  true  nature  and  original  meaning  of  felony,  in  order  to  account 
for  the  reason  of  those  instances  I  have  mentioned,  of  felonies  that  are  not 
capital,  and  capital  oftences  that  are  not  felonies ;  which  seem  at  first  view  re* 
pugnant  to  the  general  idea  which  we  now  entertain  of  felony  as  a  crime  to  be 
punished  by  death  ;  whereas,  properly,  it  is  a  crime  to  be  punished  by  forfeit- 
ure, and  to  which  death  may  or  may  not  be,  though  it  generally  is,  superadded. 

I  proceed  now  to  consider  such  felonies  as  are  more  immediately  injuriouii 
to  the  king's  prerogative.  These  are,  1.  Offences  relating  to  the  coin,  not 
amounting  to  treason.  2.  Offences  against  the  king's  council.  3.  The  offence 
of  serving  a  foreign  prince.  4.  The  off^ence  of  embezzling  or  destroying  the 
king's  armour  or  stores  of  war.  To  which  may  be  added  a  fifth  :  5.  Desertion 
from  the  king's  armies  in  time  of  war. 

(">  F  H'l  I.  2,  t.  26  aoU  47.  (P)  1  Iiwt.  391. 

(»)  3  In>t.  43.  (t)  1  Hawk.  I».  C.  107.    2  Hawk.  P.  C.  4«. 


'  The  criminal  law  has  been  considerably  ameliorated,  however,  in  this  respect,  by  the 
statute  8  (ieo.  IV,  c.  2S,  s.  8,  which  enaolB  that  any  j>ei*son  convicted  of  felony  nol 
punisliuble  with  death  shall  be  punished  in  the  same  manner  prescribed  by  the  statute 
or  htatutos  especially  relating  to  such  felony;  and  that  every  person  convicted  of  a  felony 
for  which  no  }>unishment  has  been  or  may  be  s(>ecially  provided  shall  be  deemed  to  be 
punishable  under  that  statute,  and  be  liable  to  transportation  for  seven  years,  or  ii 
prisonment  (with  whipping,  if  the  court  think  fit)  for  any  term  not  exceeding  two: 
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1.  OlTi-iii'i-*  ri-lntiiiir  !••  tin'  rmn.  iiii'lcr  wtiii  h  mnv  !>••  raiik«-ii  •••mp  inlrn'ir 
liiiMK'iiif:iiiiiiir«>  n>i(  Hiiiniiiittiiir  t«>  ti-ii*iiv.  nrt*  iliii«  «l«'rUn-<l  l<v  a  i»«'n«-*  •*!  «t*- 
tut«*ft  whh  h  I  ••hall  HTitt*  111  till*  finliT  III  tiint*  AihI.  rir>it.  I'\  Mjitiitr  Jl  K'iw 
I.  r.  II,  iitiii«*  ••liall  l*riiii;  |Mi||zinl*  iiritl  f-rtH  kiinl**.  wIihIi  hit**  lnrtM^ii  t^iMii*  of 
Ihuh*  iiiftal.  iiiti»  th«'  n Jiltii.  ••n  |ia>ii  nl  r*'rltM(iin*  «•!  Ith*  himI  i^immI*  Hy  •tuiut* 
9  Kilw.  Ill  ••(  J,  ii'i  »lrrliti«'  niMhi'V  ••liiill  Ih*  inrltfil  tlnwii.  U|m>Ii  ftniti  ••!  ffirtrit- 
'mm|i  iin*  ttiiTi'ot  '*|(y  oTatiM*'  17  K<lw  111  .  innir  ••iiiill  Im*  ««i  han!\  (••  I'nti/ tai«« 
^     ttii^i  ili  iuiiiir\  iiiti»  till'  rt'»liii«  mi  liaiii  ••!  t**rt«'itiirr  t*t  lil«*  ami  iiii>iiiU-r  l*\  th« 

IH*nM»iif>i  iiii|*«*rttii:;.  uii'l  tltf  xi  an  lii-i>»  |HTiiiiltiii:;  •nrli  iin|Hirtiiti<>ii '  H\  «tuiul« 
\  ll(*ir  \  *l  1.  t*»  hiaki',  «  'iih.  itii\  >*r  t-riii:;  iiiIm  tin*  n*a)iii  Aii\  ;:ailv-liait  i«  r.i'w*. 
fimkiii**.  *»r  «i<iiUiii'«.  iii  i*nli-r  (••  uiTt  r  thi  in.  i^  |i'l*'ii\  :  uti*!  kii'iwiii^i\  (••  n  •  1 1%'« 
(ir  IMiy  ndii  r  ihi'tn  nr  f^'.^ntk*  r  .  f*  l'irtiitiir«'  •*!  u  liiiii<ln*i|  «liilliit;:*  |i\  »iaiut« 
14  Klix  <  't.  oinh  im  |iir:;r  aii\  Itin-i-'it  i-tnii.  itllliiMii:h  it  !•••  ii«it  tiLut** «  urn  it(  Lrre 
by  ppN  laiiialHMi.  Mitali  uith  tlifir  aiiltTo  »imI  ulnttiint  ■  \h*  guilty  ••!  iiti*|>ri«h*n 
of  Iri'M-^i'it .  a  < mill'  %%liii|i  ur  -liali  lj«'r«*Htti*r  ii*it«it|i-r  *  liy  iiiatiitf  l.i  A  14 
Car.  II  <  ••!.  (Ill'  •>{ti'iiri*  i>i  iiii-ldii;^  tliiun  uiiv  «-um'iit  (itl\«-r  iii«>ii«-\  vliall  (« 
pUliiiiii«'«l  Mitli  liirh-itiiH'  ill  llio  ^atiii'.  aiii|  iilnt*  tin*  ilnuMt*  Vului*.  aiM  ihr 
ofltflitltT.  il  u  lr«'«-iiiaii  III  uiiv  ti*wii.  »|iull  U*  «li>»lntiii  hiM>«l  ;  il  imt.  i»liali  •utfrr 
six  iiKiiitlin'  irit|iri**«iiiiii«'iit  liv  f«taiut«'  •'»  &  7  W  111  c  17.  it  any  |N<nMiii  la%« 
or  M*1U.  or  kiiduiiiL^ly  lia««  in  inx  « ii««tiHj\ ,  any  rli|i|iink:w  or  filin^^  o|  ilir  c^tin, 
ha  shall  torl'«'it  fli**  r^ann*  aihi  .'mni/  ,  unr  intiirtv  !■•  iIm*  kini;  nn*!  tin*  othi*r  !••  tk« 
infurnicr.  aiul  !>«•  I<raiti|«il  in  tli«*  thvik  uiih  tht*  lrii«T  K  Uy  nfatiit«-  **  A  !•  W 
111.  ('.  .(i.  il  any  |Mr<«i*n  rtjiall  Mam  h  or  wlntm  iii|*|N'r  for  itaU*.  i  wlm  h  niak«*«  il 
rvsriiiiili'  »»iivcr.  >  or  I'liv  or  M*ll.or  otT«T  to  n«-ll,  an\  niali«'al>l<<  romiMMiiiMn  whuh 
shail  hi'  li«'a\i«'r  than  (»ilvfr  anil  hmk.  toin  h.  »mJ  wear  iikt*  l^oM.  hut  !■«'  U*i.t-ath 
the  Htaiiilanl  ;  or  il'  any  |ifr<»on  i«lial!  r«ri'iv«*  or  pay  at  a  h-wi  rat**  than  ii  im- 
portA  to  in*  ft  •  u  hull  «li  inoiitinit«-«»  a  4'on««-iiMi*ni'««  •*!  iln  ha«H-ii«>«i».  atiil  a  traiiilQ- 
lent  ch'nii'n  anv  rouiitiTli'it  or  liiiniiii-hril  iniili-il  inon«-v  ot  ihi«  kini»<h>iii.  not 
iKMn^  «  u(  in  |ii(t  f^  ;  .an  o|Mra(i«in  uhirh  i^  rxpn'fi^iy  itir«*«-ifil  to  \*v  |N-rlonnrd 
whi*n  any  ^u«  h  im«h«y  !ihall  hi-  |ii-iNiiif«t|  in  rVHirnt-f.  ami  whn  h  any  |i«-r»i'ii.  !•> 
whom  aii\  ^ol«l  iir  xilvrr  imim'y  i<»  t«'iiilt'r«-i|.  \^  «*ni|Hiw«'n>«|,  hy  ■itaiut*'*  I*  A  I**  W 
111.  r  \l\,  I:;  (f«ii  III  I-  71.  aii'l  II(mo  111  r  7<».  to  |'Nrt>*rni  al  hi-  own 
hacuril.  an^l  tin-  oilii  t-p!*  ni'  thr  «'\ih«M|iii*r  ami  n-iTiVfrci^fni-rul  o|  lli«*  ta&f*  mrm 

•  :  «i«i  n>-i  ti  r  1 

*  |{i|-.  .il-  I  \'\  '•'•(;...  in  •■  l'<.  •  !•>.  ^lii<  Il  ••nK-t«  "th.it  It  ah.!!!  jri>l  iita>  I-**  U«fuS 
fiif  Aii\  I"*  '."••w  "X  j'l  t "  I  «  (•  •  •  \  {■••r  t  I  hi-  ^'"M  or  •lU*  r  •-••iit  ••(  ih«-  r*-alni  !•<  ]»»rt«  I  •  ton  J 
till*  M-.ko    iii'l   .il'o  t'l  r.  •  l!    ttf    ^'xl  1  .iiiil  -iUt-r  I  •I'.n  *<i  i).<-  r^  aim.  .»ifl   !••  m.tiiii!ai  turv  t-r 

rx|"irt.  ••r  -■ihitvt-t-  tl.-i- '    :!.•■  ^"\*\  "X  ••Ui-r  lii;h-n  t-ni^liii  •■•I  t!.«-r*-*-«      An*l   r.o 

|«TM*n  w  ••  -1.  ill  i-\|-««rt  **T  II. -It  •II' Il  L*'il'l  ''r  •iUir  n-.n.  ••rttli'i  •h.tli  !t.4riii'*«-t*.if». 
rjl|M(rt.  ir  'i.-i  •!-••  ••!  -ii<  )i  i  iili:<<n  •u  m\  !•«•  •uhjfi-t  iti  atn  rt'«ln«l.«>n  t--r7i-;?i*rr  l-Ain. 
|irtialt> .  III!  .ii'.ii  i!  • .  t-r  •i.-.i)<ilii\  wii.iti-.ir  \**t  **t  m  r*'*!'*-!  i  nf  •ii<  h  tii*'lt.iif.  nuitiul««^ 
lunni!.  <  r  «\|-ir(.ii»*  ihf  «.iiiH-  ri  •!•«-•  ii\t-It  .  aii\  ihin,*  in  .»n%  ai  I  **x  a«  t*  in  riri*-  in  drvrnt 
linliiin  •■!   Ir*-i.iii'i  {"till   ••  ii!r.ir\  th«i'«'t  in  .-iii\  «!•••  n<'lit .th«iiftn'i<ni;.    -    *  iiitti 

*Th*'  :!ii|"rf.i!  •  II  •>!  !  n  uii  l>.i>l  •  <ii;  i»  liirlitiT  |r«<\i<htl  «i;a;l.<(  I  li'i*  h\  thr  'T 
(l<vi.  Ill  •-  r.'*  •  '2  i":iiini;  ••r  •  •Mtnti  r!i-ttiii,r  nni  kiii<l  ••(  i  >iiii  tp^t  ihi-  |r  |«r'«.t»->f 
th^  n'uliii  ti'-r  I"  ••  •  '  '•  ••  »"  ■•  ^*t  .  i'.  h\  i-n- lnti).i;:<<ii  uiiih  r  ,rTiMl  ••-al  ti.Tluh  il, 
bill  rt^a'iiii'iitii;  or  tiia*lt>  with  itifi'iii  {••  ri-*i-tiihl««  ur  liMik  lik«*.  rtii\  i-«iM  <  r  •ilvt-r  i^*-r.  •'4 
any  fiii<-ii:n  •t.ii*'  .\«'..  i>r  t<*  |>i««  a«  *>u*  h  fun'itrn  miii.  !•  •  I*'!*  n\  |-uni*h.ih|f-  mili  M>^»a 
jTMtf^'  tr.ki.*|-<-ii.k(:"ii  Xn-I.  \'\  tilt-  •rfiiif  ail.  ••■I't  *•.  •  h.»\iniciii  i  u«n*i% .  «iitiii4i;  lAvful 
«*XruM-.  iiixii-  H.  tn  \\\*'  ].|ti-f«  ••:  1 .4il  ••i.n.  i*  |>niii«li.ihh«  with  a  n*rfi-i(ur<*  hI  ni4  v-ttw^i* 
in|t  ■'»'  ii  r  !•••  tl.  Ill  !•'.  t><ri%t-r^  |>:ii*'  |t\  •■-itinn  ■'•.  imi^irtini?  •  ••un(«-r*r.i  ^  .t|  uc 
Mh«*r  !  ?•  /r.  ••.!.  !•••;  •  uiri  II*.  M-.ih  iiiti-M  [••  iiTtt-r.  i«  !«*!i>ii\  |  iiri.*lial-t>' tii*h  itaa*- 
|M>ftAt:'  Il  ■  !  ii"T  i  \<  •  •  •l.fi  J  ••-.  •Il  \i-iir«  I  III  I -air  till.*  Willi  in  ■• '  •■'  !••  iit!i-r  ;•  a  ••*!?)•  rni 
ullfiit  ff-  n .' !..i.  ::.•  »•  I.  1  \.\'\  1'  <  i  !••  .iii'l.  ht  4.-ii«ii  II]  I-  1  .'•  •  ...  f  ••■•ris  rs  i:.p£ 
f«irpi|{ii  • '  11  I--'*  •iir:«iit  \-\  |-r>"  i.i:ii.t!i<'ii  t.iti  r«  ^I'mhl-ittT  •  «'|.|4t  ((f  initt-"!  liii  IjiI  •  i«i<.  * 
a  fiirv:/ri  «'  '.»  >  I  iit:»-ti-:ti*  iii-'tf  |  iiri:«:.  ift>i«*  li^r  thf  tiro!  otl»-n- •«  !•%  |,><I  it  «^«|  n^ 
on«*%i'>'  -  '•■'  ri-«-iiii*-iit  -iii'l.  !"r  thf  -•••■i.<i  !r-iii«|«irt.itHiri  ti>r  •«»%-fn  ^imt*  \n  I  •«H-t 
ti  infill  t  •  t  i<]  i,!\  ••>  ii.it  •  \>  ff'l.ii^  |0'  i|..r  !«•••  ili.iii  lof  f«*r  t*«*<r%  •ih'ti  )'i«^  •  i'f«>>:rk  .n 
|m— r*».'  ii  •■*.  I  ]  •  i--fi  \«  .'.••  •h.ili  Ii  «\i-  iii-'Fi  II.  Ill  ti\ f  |-ii**  •-«  m  lii«  •  ii«I«m|\  w:ihiiit  La«'ul 
rXi'iiM*       Vti  I     '  \   ••  '  I    7     l*><ito«-«  ••!  ■uo]«*«ti«l  |<*r»n«  \ua\  !•««  ••^arx'-hril  !•}  WArr-aiit   !-<« 

■b  t  ••111:**  !  :•  .!  •  ••.It 

S*r  •I"**  .  •o"!    IV.  r.  IM. — Chittt. 
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particularly  required  to  perform ;)  all  such  persons  shall  be  guilty  of  felony,  uhd 
may  be  prosecuted  for  the  same  at  any  time  within  three  months  after  the 
offence  committed.*  *But  these  precautions  not  being  found  sufficient  r^i-tAA 
to  prevent  the  uttenng  of  fklse  or  diminished  money,  which  was  only  a  '- 
misdemeanour  at  common  law,  it  is  enacted,  by  statute  15  &  16  Creo.  II.  c.  28, 
that  if  any  person  shall  utter  or  tender  in  payment*  any  counterfeit  coin, 
knowing  it  so  to  be,  he  shall  for  the  first  offence  be  imprisoned  six  months,  and 
find  sureties  for  his  good  behaviour  for, six  months  more;  for  the  second 
offence,  shall  be  imprisoned  two  years,  and  find  sureties  for  two  years  longer; 
and  for  the  third  offence,  shall  be  guilty  of  felony  without  benefit  of  dergyJ 
Also,  if  a  person  knowingly  tenders  in  payment  any  counterfeit  money,  and 
At  the  same  time  has  more  in  his  custody,  or  shall,  within  ten  days  after,  know- 
ingly  tender  other  false  money,  he  shall  be  deemed  a  common  utterer  of 

*  Selling  base  and  counterfeit  money  at  a  lower  rate  than  it«  denomination  imports — 
as  twenty  bad  half-crowns  for  a  guinea — is  a  crime  of  great  magnitude,  and  in  populous 
towns  is  much  practised.  The  offender  in  this  case  is  either  the  coiner  himself,  or  the 
wholesale  dealer  between  the  coiner  and  the  utterer,  who  puts  each  piece  into  oiroii- 
lation  at  its  full  apparent  value.  The  statute  declares  that  the  offender  shall  sujfer  death 
(u  in  case  of  felony ;  but,  not  having  expressly  taken  away  the  benefit  of  clergy,  for  the 
fin^t  offence  he  was  subject  only  to  be  burned  in  the  hand,  and  to  suffer  any  imprisonment 
not  exceeding  a  year;  and,  since  the  19  Geo.  III.  c.  74,  the  burning  in  the  hand  may  be 
changed  by  the  court  into  a  fine,  or  whipping  publicly  or  privately,  but  not  more  than 
three  times.  An  offender  of  this  description  must  necessarily  be  so  conversant  with 
coining  or  coiners  that  public  policy  reqmres  that  in  the  first  instance  he  should  be  sent 
out  of  the  kingdom. 

It  has  been  determined  that  the  term  milled  money  does  not  mean  edged  money,  or 
money  marked  on  the  edges. 

The  word  milled  seems  to  be  su|>erfluou8,  and  to  signify  nothing  more  than  coined 
money.    Running's  case,  Leach,  708. 

In  a  case  where  the  prisoner  had  counted  out  a  quantity  of  bad  m6ney  and  placed  it 
upon  H  table  for  a  person  who  had  agreed  to  buy  it,  but  before  it  was  paid  for,  and  whilst 
it  lay  upon  the  table,  the  prisoner  was  apprehended,  it  was  held  that  he  had  not  paid  ii 
or  put  it  off,  80  as  to  be  guilty  of  this  crime.   Wooldridge's  case,  Leach,  251. 

But.  in  this  case  he  certainly  might  have  been  prosecuted  for  a  misdemeanour;  fbr 
every  attempt  to  commit  either  a  felony  or  a  misdemeanour  is  a  misdemeanour.  B.  w. 
Scofield,  Cald.  397. 

The  R.  vs.  Sutton,  2  Stra.  1074,  which  is  the  basis  of  the  cases  R.  v«.  Scofield  and  R.  ««. 
Higgin»,  2  East,  5,  is  precisely  in  point  upon  this  subject.  A  man  was  convicted  of  a 
misdemeanour  for  having  in  his  possession  two  iron  stamps,  with  intent  to  impress  the 
sceptres  on  sixpences.  The  court,  after  hearing  two  arguments,  declared  "  the  intent  is 
the  offence,  and  the  having  in  his  custody  is  an  act  that  is  the  evidence  of  that  intent." 

This  case  is  more  fully  reported  in  CbMV  in  the.  Time  of  Lord  Hardwiekey  370;  and  there 
it  appears  tliat  one  count  was  for  having  in  his  custody  a  counterfeit  half-guinea,  with 
intent  to  utter  it.  The  court  take  no  notice  of  that  count  in  their  judgment ;  but  in  the 
argument  four  indictments  are  cited,  for  unlawfully  procuring  false  money  with  intent 
to  utter  it,  and  with  intent  to  defraud  the  people  of  England. 

The  words  in  the  statute  15  k  16  Geo.  II.  are,  '* shall  utter,  or  tender  in  payment;" 
and  it  has  been  decided  that  the  words  ^^in  payment**  refer  to  the  word  ^^ tender'*  only;  so 
that  to  tender  in  payment  is  one  offence,  and  to  utter  is  another;  and  a  man  was  con- 
victeil  of  uttering  who  having  received  a  ffood  shilling  immediately  changed  it  and  gave 
back  a  bad  one,  insisting  it  was  the  one  he  received.    Frank's  case.  Leach,  736. 

If  a  man  is  prosecuted  for  having  uttered  or  tendered  in  payment  any  false  money, 
and  for  having  done  the  same  within  ten  days  afterwards,  these  two  acts  must  be  charged 
in  one  count.    Tandy's  case,  Leach,  970. 

But  it  is  not  necessary  to  aver  in  such  count  that  the  defendant  was  a  common  utterer 
of  fal^<e  monev.    iSmith's  case,  ib.  1001. — Christian. 

•  It  is  now  settled  that  the  mere  act  of  hating  counterfeit  silver  in  possession,  with  an 
intent  to  utter  it  as  good,  is  no  offence,  for  there  is  no  criminal  act  done^  (Russ.  A  R.  C.  C. 
1H4,  28S:)  but  procuring  base  coin,  with  intent  to  utter  it  as  good,  is  a  misdemeanour; 
and  having  a  large  quantity  of  such  coin  is  evidence  of  having  procured  it  with  such 
intent,  unless  there  are  other  circumstances  to  induce  a  suspicion  that  the  defendant  was 
the  maker.    Ru*s.  &  R.  C.  C.  308.— Chitty. 

'  By  the  3  Geo.  IV.  c.  114,  the  prisoner  may  be  sentenced  to  hard  labour.  The  reward 
given  by  the  15  Geo.  II.  c.  7  is  taken  away  by  58  Geo.  III.  c.  70. — Chitty. 
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fuuiitcrli-ii  iiioiii-v .  ami  »ltiill  |i>r  (lie  lirwt  I'lTfiii-*'  !■«' iin|>ri<M>iM*>l  onr  V'-ar,  »ih1 
tiiiti  null  tie**  li*r  iif«  ^ihhI  )n'Iim\  iiiiir  tor  (wn  ^frnm  l«iiii^t*r.  aii«l  lur  IIm-  M-t^M^U 
Ih*  >:iiiitv  ••!  li-liHiv  uiilimii  iM'iii'lit  III' t-ltTiejk  liy  tlio  Aaiiipatatutr.it  !•  ai«i> 
<*iiu«  till.  Uial  il  uii\  |m  n*i*ii  i-iMiiiii-rifitn  tin*  t<'p|KT  i«iiii  hi*  uliali  ^ullrr  t«o 
Vfui>  ijii|irifMiiiiiii'iit.  aiitt  liiiit  Nuri-tifM  lur  lwt»  yritro  iiittrt*  \iy  wtjiluti-  II  tic«i 
III.  I.  Ii*.  iMTMiiit  t  tiiiiiii  rlfiiiii;;  f-ti|*|M*r  liull|N'ii<-i'  tir  lurthiiiifti.  miiti  ttinr 
AlM'tl«»i>,  *»r  l«u\  iittj.  M  liui;;.  r«*i-fii  111;;,  or  |»utlifii;  tilf  any  omnttTli'it  rii|i|M-r 
iiii»ii«-\  iiiiC  U-iiii;  I  ui  III  |*ift  ffi  tir  iiii'ii«-ii  ilow  II  I  at  a  li-«»*  valu«*  than  K  iiu|«irta 
iu  U'  «•!.  nliall  l»i'  i^iiilly  t»t  miiikIi'  Ififiny*  Aii«l  l»y  a  tfiii|ii>rarv  Matut«*.  14 
<M*«*.  III.  I.  4J.I  it  iiit^\  i|iiuiiiiCy  of  nii>ni<y.  rxi «-«*«iiiii;  tlit*  miiii  «*|  uw  loundjc 
In'Iii^  t*i-  |tur|Nirtiiii;  to  U*  tlif  mUvt  t-oin  o|  tlii«  n-ahii,  Itiil  In-Uiw  iIm-  •taniianl 
ul*  till'  iiiiiii  111  ui'i^lii  or  liiii'iM*H«,  nliall  Iu*  ini|Mir(«*«l  into  tirt'at  iSntam  ^ir  Inew 
lan«l,  till*  -aui«'  f*liuil  Im>  iorlt'ilt*<l  in  «'t|iial  iiioii'iif^  t«*  ihft'rowii  anil  ppMn  utor* 
Tliim  iiitu  \i  |i»r  oflriiti  f»  n-laliii^  to  tlir  i-<»iii.  u«  wi-ll  iiiiM|riiiraiioiir»  ««  l«-iiiiiir«, 
wlii«li  I  ihiiiiiflit  it  iiio»t  i-«*iii fiiii'iit  to  roiinntiT  in  om*  niHi  tht*  %aiiH'  %tr%i. 

l!.  Fi'l<iiiii"«  u^Hiimt  tlir  kiii^'p*  •'•'■fn'*i/\j<  >  an*  tlufK* :  Fir^t.  I*y  «tatut«'  rs  llrn 
VII.  ill.  il'  uii^  fiuorit  -iiTvaiit  o|  tlu*  kin^'ii  Iioiim<IioIi|  tonp|iin*«  nr  i«inl««l^ 
*UlI  1  '*^'^''*  ('*^>il  'AiO  I"r<l  •»!  till**  'rfaliii.or  otlitT  |H-nMin.  ii«orn  •*!  tlftrkinita 
*  t  •fiiiii  il,  hf  nliail  U'  ifuiliv  III  li-iouv.  S«*f«inillv,  liv  MatutfS*  .\nnt-.  c  \u.  im 
Aiaault.  itrikf,  uoiiml.  nr  iiti«*iii|it  to  kill  any  privy  diuniM'llor  in  tlif  rir«uti«»o 
of  lim  othri*  ill  liiaiir  l«*loiiy  Ultliout  U'tirfil  of  ilrrcy  "* 

•I.  Ki'ii'iih'N  in  .vrr*'fif/  '••r«-i//n  Virf#.<.  u  hu-li  »i'r%'i(*i*  i«  i^-ri«'rullv  inron^t^tnit  «:ih 
•llr^iaiii  I'  to  niif'n  natiiml  |iriiir«'.  an-  ri'nlniiiit'«l  ami  |iuiii«li««l  h\  wtatntf  :i  Jar  1 
C.  4.  uliiili  niakt't  it  ft  liiii\  |iii  any  |M-riMiii  mliati-vt-r  to  i;ii  nut  of  tl.i-  riaini,  tu 
MTV«'  »ii\  Itiiii^ii  |iriiii  !■.  uitlii'iii  lia\  II1&;  tip>c  laki-n  tin-  oatli  t»t  alU*i;iaii«Y  fti^ 
fun*  lii»  •li'|iariiii'«'  And  ic  i^  li'lmiy  aliM*  lor  any  t;t'iitU*nian,  or  |MTwin  ••!  Li|fb«*r 
di'^rt'i-.  or  who  hatli  iNimr  aii\  oIIh  r  in  thr  ariii\ .  to  i;o  out  ••!  llif  rralm  to 
•k,t\'«'  kui  II  lt»ri*i:;ii  |inni*«-  or  niatt*.  witlitMit  |»n*vioii«l\  t*iii«*nni;  info  a  UtrnJ.  with 
Iwit  f«iiri-(ii*«i.  iMit  (i*  Ih'  r«-«  iiih  ii«-il  to  till*  MT  1*1  |{iiinr.  or  rnirr  into  anv  runvpi- 
rat'V  ai^aiii^t  hi**  natural  fMi\i*r«-i:;n  Ainl  furtlirr.  I«v  i>talut«*  1*  iin*  II  r  3i.<, 
rnlon  i-«l  l>\  r*talnlr  •!•  <i<i»   II.  «-    17.  il  anv  nulijt-i-t  o|  tir^'at  lirilaiii  »liall  rnlwi 

a    ■  ■  *  * 

liiin*»«'ii.  or  if  aii\  |mt^<iii  f*liall  pPM  ur«-  Imn  to  Ih*  «*iili«*tr«l.  in  any  torfi^n  •rriicv, 
or  «l«'taiii  or  i*nil*aik  Imn  lor  tliut  |iur|MiM*.  « itlitiut  lii-fn«t*  unil«*r  tlir  kini;  •  aii^* 
iiiaiiiiai.  Ill'  HJiaii  U-  i:iitii\  ot  trlonv  uitlioiit  |i«>n«*tit  ot  rlfrirv :  hut  il  llir  iirr^KHi 

iM»  ••iiii«ti  •!  or  •  itti«  I  •!  oiiaii  «li«<  i'\ t-r  )ii»  •»!  i|ui  t-r  w  illnn  rifti'«  n  ilav*.  »•» a*  h**  mar 

_  •  • 

lN*a|'|iri  liriuli  '1  aii'i  i  liiix  n  t«*<l  of   tin*  -aiiii*.  In*  -hall  U*  tn«lt'ninilir«|       |iy  Rtat«t« 

*'il.*-    1  •    X     l'ii.<>    II     •■    *J<*    .iti>l    itii*    II  liiMi.   111.   «*.   4<l  aiNH-ifv   Li.'f'prm^   mt%*i    U 

onl)  .  i  111.  •ittii-r  !•! (•••p|«-r  iti-'iit-\  lii*\  iii^  In'«-ii  "111*  •*  I  iiiiM^I.  llii*  iirm  i«iiin*  ••(  il 

Plain  t«  <  i\  lit!'  .7  <i*«i  III  I  !*.'•.  m**  I'^ltiMliil  In  «ii  i>lb«-r  |iiin'm  t»|  iii|-|«r  iimi 
wliii  li  -III  ••ii«M'«l  !••  la-  I  iirii-iii  )•>  till-  kitiic  ■  |>r*M  Uni«iHiii.  A  rriiiAfkAl>i«*  rrr*m  m 
nia«l<  lit  (MO  •lilli-rt  ill  I  .1  «;•■•>  ••!  Mr.  ^^-1  •  I'utiln  ulimi  ii|«ifi  t  riiiiinal  U«.«liiih  ■lal«« 
tli«*  I  uiii^Mi.t  ri  !•  r  ••••iiiiii;  t<'|>|>«-r  iih>im->.  aikI  V*t  m-Hiii^  t^4iiiit*rfi*il  n»i-iic«  i*w  lr«* 
lluiii  ii-  •!•  ti>>iii.itai.'-ii  iiii|«irt-  I"  \m\  KiiU  Kuriiiiif  in  tli«'  Umn*i  «ii*l  iiii|inMiniariit  a  4 
rxi-f'««l.ii J  .1  vi-.tr  1  l.i-l  r  I  |('J.  I*l  lliil  lliv  |>uni*hiiirnl  l«*fiirr  tJii*  I'itfrtt  III  la 
all  i«i*«-"  ••:  !•  tfit>  ni.xii  Ii4*l  ih«-  Uiiifit  nf  •-lfrir>  «•»•  liurnin^  in  ilir  lianil.  aati  i^ 
|iriM>ii.i.i  lit  i>tr  Mii>  iiiiii-.  at  till-  •h*i  fi'tii'ti  1*1  ilti*  juiltf*-.  tiol  iBOfi*  tlian  Uf  on^  frar. 
unili'r  i-i-  1*  iJii  •  7.  •.  .*.  Iu  iln-  Ivik^i.  IM.  i.  74.  Iiurtmiir  in  llir  IaaaU  mat  km 
rliaiit:t«i  it  tht-  •!.*«  r«-ii'iii  **i  tin*  jii«l|:i*  initi  a  tiiii'.  or  «lii|>|>iU||  iitH  lunrv  iLaa  ikrit 
tinii-     >•••   I'   .:7J,  f.it  -  «'Mai«Ti%\. 

*  I  iti>  -:.i?<.t*-    >\  tt.<-  '••iti>i    III    •■   71   i«  rf\iTt>«l  an«l  iiiailr  |M*r|irtuAl.  — 4-*aai«rift« 

JittI  I  (.•>•-  •laliit**  art*  .ill  ri-|«  aii^l  l<\  tMn  r«<«i-lil  •l«liili*«.  I'J  W.  IV.  c.  A4  anU  I  Virt« 
r.  '"*.  '  \  ^w..>  It  tf.t-  i.ii«  r<  l.it.i.^  to  tlif  ••llt-iit'i*  ••!  <«*iiiin|(  u  i»t»«i  lirrlarr^i  mnd  tTg%tiMlt%k. 
— Si  I  «  I  k : 

**  1  tii-  •  .!  :ir  ••^ltllt•  w  .i*  •  ii.m  t«*«l  m  i  iin*i^|u«-n«f*  tif  Mr.  Ilarlrr.  tlia  S^rrriari  ai  Xal^ 
brim;  >t.«l>i-<l  i  \  Aiitlfiti  <iiii*<«ril.  a  f  r*  ii«  Ii  inar«|Ui*.  aliilr  uiitlrr  raaoiilialit«  |]v^«« 
till'  |ii\i  « ••until.  .Ni^>  an  ai««>uiit  <•!  ili.*  m  (»iii>  itf  iltt*  I'lAaiiiibenw  1^  i^iaa  >«.fl  ^ 
Ala  afc>i  1 . 

l\\  >!.•;     ••ii^>    IV  1    th tiitiiti-  art*  r«'|«*a|f«l  ;  an^l  .«.  lliall  atCrin|*la  !•*  k.li 

afi-  ni40>  I  .i|  .:ai  oil'  lilt*  wiiii*>ul  aii«  tii^liiniioii  a»  Iu  ilir  raiik  uC  Uia  |iart}i,  «it^  IL« 
MU«|*lH>n  III  tlio  kiuf  and  tiM  royal  lanul> .— ^taa Aat, 
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29  Geo.  II.  c.  17,  it  is  moreover  enacted  that  to  serve  under  the  French  king  as 
a  military  officer  shall  be  felony  without  benefit  of  clergy;  and  to  enter  into 
the  Scotch  brigade  in  the  Dutch  service,  without  previously  taking  the  oaths  of 
allegiance  and  abjuration,  shall  be  a  forfeiture  of  500/." 

4.  Felony  by  embezzling  or  destroying  the  king's  armour  or  warlike  stores  is, 
in  the  first  place,  so  declared  to  be  by  statute  31  Eliz.  c.  4,  which  enacts  that  if 
any  poi*8on  having  the  charge  or  custody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war,  or  of  any  victual,  provided  for  victualling  the 
king's  soldiers  or  mariners,  shall,  either  for  gain,  or  to  impede  his  majesty's 
service,  embezzle  the  same  ♦to  the  value  of  twenty  shillings,  such  offence  r^ii  ao 
shall  be  felony.     And  the  statute  22  Car.  II.  c.  5  takes  away  the  benefit     '• 

of  clergy  from  this  offence,"  and  from  stealing  the  king's  naval  stores  to  the 
value  of  twenty  shillings;  with  a  power  for  the  judge,  after  sentence,  to  trans- 
port, the  off\3nder  for  seven  years.  Other  inferior  embezzlements  and  misde- 
meanours that  fall  under  this  denomination  are  punished,  by  statutes  9  &  10  W. 
III.  c.  41,  1  Geo.  I.  c.  25,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  corporal 
punishment,  and  imprisonment."  And,  by  statute  12  Geo.  III.  c.  24,  to  set  on 
fire,  burn,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built,  building, 
or  repairing ;  or  any  of  the  king's  arsenals,  magazines,  dock-yards,  rope-yards, 
or  victualling-offices,  or  materials  thereunto  belonging;  or  military,  naval,  or 
victualling  stores,  or  ammunition ;  or  causing,  aiding,  procuring,  abetting,  or 
assisting  in  such  offence,  shall  be  felony  without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war,  whether  by  land  or  sea, 
in  England,  or  in  parts  beyond  the  sea,  is,  by  the  standing  laws  of  the  land, 
(exclusive  of  the  annual  acts  of  parliament  to  punish  mutiny  and  desertion,) 
and  particularly  by  statute  18  Hen.  VI.  c.  19,  and  5  Eliz.  c.  5,  made  felony,  bat 
not  without  benefit  of  clergy.  But,  by  the  statute  2  &  3  Edw.  VI.  c.  2,  clergy 
is  taken  away  from  such  desertei-s,  and  the  offence  is  made  triable  by  the  justices 
of  every  shire.  The  same  statutes  punish  other  inferior  military  offences  with 
fines,  imprisonment,  and  other  penalties." 

"  These  statutes  of  9  Geo.  IT.  and  29  Geo.  11.  are  repealed  by  the  59  Geo.  III.  c.  69, 
which  re-enacts  and  adds  to  their  provisions ;  and  by  it  the  entering  into,  or  agreeing  to 
enter  into,  the  aid  of  a  foreign  prince  or  people,  &c.  in  any  warlike  capacity  whatever, 
or  going  abroad  with  that  intent,  or  attempting  to  get  others  to  do  so,  is  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment,  or  both  ;  and  a  penalty  of  50/.  is  imposed  on 
masters  of  ships  and  owners  for  assisting  in  the  ofience.  There  are  further  provisions 
*br  preventing  the  offence. — Chittv. 

"  This  provision  of  the  statute  22  Car.  II.  c.  5,  which  takes  away  the  benefit  of  the 
clergy,  is  repealed  by  the  5  Geo.  IV.  c.  53 ;  and  ofi^enders  may  be  transported  for  life,  or 
for  not  less  than  seven  years,  or  imprisoned,  with  or  without  hard  labour,  for  not  exceed- 
ing seven  years. — Chitty. 

"  By  the  39  &  40  Geo.  III.  c.  89,  8.  1,  persons,  other  than  contractors,  receiving  or 
having  stores  of  war  in  their  possession,  may  be  transported  for  fourteen  years ;  an(t  by 
sect.  2,  persons  convicted  of  offences  against  the  9  &  10  W.  III.  may,  in  addition  to  the 
punishment  thereby  to  be  inflicted,  be  punished  with  whipping  and  imprisonment,  of 
eitlior  ;  but  the  penalty  may  be  mitigated.— Chittt. 

"  To  this  class  of  felonies  injurious  to  the  king's  prerogative  may  be  added  two  felonies 
lately  created  by  the  legislature,  who  thought  it  expedient  to  repress  the  attempts  of 
mischievous  and  disaftected  persons  by  transportation  or  capital  punishment.  The  37 
Geo.  III.  c.  70  (revived  and  made  perpetual  by  the  57  Geo.  III.  c.  7)  enacts  that  if  any 
person  shall  maliciously  and  advisedlv  endeavour  to  seduce  any  person  serving  in  her 
majes^ty's  service  by  sea  or  land  from  nb  duty  and  allegiance,  or  to  incite  any  person  to 
commit  any  act  of  mutiny  or  mutinous  practice,  he  shall  be  guilty  of  felony,  and  shall 
suffer  death  without  benefit  of  clergy.  The  crime,  wherever  committed,  may  be  tried  in 
any  county.  A  sailor  in  a  sick-hospital,  where  he  had  been  for  thirty  days,  and  there- 
fore not  entitled  to  pay.  nor  liable  for  what  he  then  does  to  a  court-martial,  is  a  person 
serving  in  the  king's  forces  by  sea,  within  the  37  Geo.  III.,  so  as  to  make  the  seducing 
him  an  offence  within  that  act.    Russ.  k  R.  C.  C.  76. — Christian. 
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(^HAITKK  VIII. 


1011         **^  TlitRH  ii|MM-i«*fi  of  f»flt>iK*f  mort*  iinnicHiuitcly  afl«s*tinic  tk«  kini;  aftd 
-'     hilt  ^i%'«*riiiiii'iit.  lliouifli  ii«»l  itul»j«*«'l   l«»  (*a|H(Ml  |>uiiifihnirnt,  m  tliAl  til' 


iMMirr,  fit»  rttU«*il  l'n»in  th«*  wonln  of  the  writ  |>n'|Minil<ir3'  to  thr  |»nMn  utj 
UM*ri*<»l :  ** prtrmuHtrt,  ii  i  hfttu  A.  H."  raum*  A.  li.  t«>  Ih*  ti*rvwariu*«l  lluit  h«*  a|»| 
beftin*  iiH  to  ttiutwor  th«*  r«iiitriii|tt  u  herewith  hr  Matiil*  «*hari;e«l :  whuh 
tomiit  in  luirtiriilurly  nMit«*«l  in  tho  |>rt*aiiihU*  to  tho  writ.*  6 1*  li  totik  it«*  •fn«;iiiaA 
Anom  the  exorbitant  |M»w«*r  claiuitHl  and  vxvniiMHi  in  Knieianil  hy  ttir  iio|«. 
which,  even  in  the  ilay««  of  hlimi  seal,  wan  tcM>  heavy  tor  our  anemtor*  ti»  \w^r 
It  muy  justly  U*  olmer\'t*«l  that  reh^ioun  |>rin('i|ileii.  w  huh  iwhrn  ft«*nuiue  aiMl 
parv)  have  an  evident  tendency  to  make  their  |»r«JtrMMini  tiettrr  eiticrnii  a*  «rU 
aa  Iwtter  men.  have  ^when  |K*r\'erte«|  and  rrr«tne«>uA)  lir«*n  UfiiiaUy  •uh%vi>iTeuf 
civil  f^overnmenl.  and  Ufn  made  Uith  the  ehiak  and  the  in»tnament  ot  vxtrj 
pemieioufi  deai^n  that  can  Ik*  harlM»un*<l  in  the  heart  of  man.  The  uiiIiv«iimIc«I 
AOiboritv  thai  wan  ex  en*  i  nee!  hy  the  l>ruidii  in  the  Wi«l,  under  Ihr  influrnrr  t4 
|iA|{aii  nuiwrntition,  and  the  terrihU*  ravai:i*ii  eonimitte«l  hy  the  Saraeeb*  in  lli# 
eaat.  t«>  propaicate  the  ndii^on  of  Mahomet,  lM»th  wilnewi  to  thr  Inilh  tr|  thai 
antient  uiiivenMil  oliM*r\'ation.  that,  in  all  aifiti  and  in  all  t^uuntrira.  eivil  ai»*l 
aoclfMkiaatieal  tvrannv  an*  mutually  pnMluetive  of  eaeh  other.  It  i%  thrrvfurv. 
the  K^^'O'  **'  ^''^*  ehun*h  of  Hn^land  that  nhe  inruleatA*ii  due  oliedwnet*  ti*  lawtal 
•lAil  AUihority,  and  hath  biH*n  tan  her  |in*latea,  on  *a  tri'in^  tM^raaMta,  <*acv 
J  vx|»n*f%m'«i  itMt')  in  her  |irinei|»lea  and  prac'tit*«>  vsvr  miml  QiM|uvalH>tiaMT 
lojal.  The  cler^'  of  her  |K«n»uai»ion.  holy  in  their  dfM*tnora  aad  unblepnahrd 
in  their  livi*fi  and  converaation.  an*  alno  mcMlerate  in  thrir  arabitiun.  and  rairr* 
tain  jiint  notionii  of  th«  tien  of  iMN'iety  and  the  riicbts  of  civil  guvcminrnt-  Aa 
in  mat  tern  of  faith  and  morality  tliev  aeknc»wledice  no  iniide  but  the  S<*n|ilar«a, 
ao,  in  mat  tern  of  external  |iolity  ami  of  private  ntfht«  they  derive  all  their  title 
from  the  civil  maiOHtrate;  they  l«M>k  ap  to  the  kinic  aa  their  head,  to  the  |ar- 
liament  n*  their  law^ver.  and  pride  tbemnclvt**  in  nirthinic  metre  ja»tly  tliaa  la 
beinic  tnie  memlK*nt  of  the  ehun-h,  cmphatiealK*  6|f  law  catabliahrd.  Whcfvaa 
the  not  ion N  of  tnvleiiiantiral  liU*rty.  in  thoHe  who  differ  fn>m  them,  an  well  m 
one  extn'tne  nn  the  «»ther.  (for  I  hen*  only  »|ieak  of  extrrmt*a.)  are  equally  aa4 
totally  dent  met  ive  of  th«MH*  tien  and  ohji^atitiiifi  by  which  all  Aociety  i«  kept  lo> 
gollier;  «M|iially  enenMichin|i(  on  thorn*  ri^ht*  which  n*aM>n  and  theoninnal  o»a- 
tract  «»f  ever%*  tr\*r  utate  in  the  univerve  have  veftt%*d  in  the  •overeii;n  power; 
and  «M|tially  aiming  at  a  di*«tiiict  inde|N*ndent  fiupn*macy  of  their  own. « her* 
•piritiial  men  and  spiritual  cauM*!«  an*  <*«in<'enied.  The  drradfbl  efff*ctii  M  *arh 
a  n*lii»i«»ui»  lt'tf«ilrv,  when  artuat***!  by  emm«*ou*  principle*,  even  of  the  PnHevt- 
ant  kin«l,  an*  fiutliciently  evident  fn>m  the  hi*«torv  ot  the  anabapti*t*  in  G«r» 
many,  the  c«iven:iiii«-p*  in  Si*tl»nd.  and  that  deluife  of  MH'taritm  in  Kn^laad 
who  munlen<«l  their  M*ven'i»;n.  nvertunied  the  chun'h  and  monanhy.  »hnok 
arer^'  pillar  nf  law.  ju*»tti'e.  and  pnvate  pn>|N*rty.  and  mtiat  devoutly  cMatdiahtil 
a  kin^iliim  of  the  naint*  in  their  nteail.  Hut  thene  h(»rrid  deraaialitBiia,  tha 
eflei*t**<d'  nien*  mailn«*^.  i>r  of  xeal  that  waK  nearly  allien!  to  it.  thoo|th  violent  aad 
tomultuiMi**.  u«*re  but  i>f  a  ^hort  iluniti«»n.  When*aii  the  pro|tie»»  of  the  papal 
policy.  b>n);  attuatnl  by  the  steady  i«iunM*U  of  nucHVfi«ive  pontiflW,  ttM>k  deeper 
root,  ami  wan  at  len;;th  in  mmiic  place**  with  difficulty,  in  othem  never  vei.exttr* 

C^ted.     Ki»r  thin  we  niiifht  call  !•>  witni*na  the  blatk  intnacn^*>  <^  the  Jewiita,  aa 
tely  tnumphant  over  i*hnntenih»m,  but  now  univerMilly  abaadooad  bjr 


•    'HI  N*l    |lr<«    1-1.  ••m    t«4 


*  i-ihrm«.m.>.  ill  lati-l^tin.  It  ukcd  in  a11  it«  trnies  and  participlai  far 
ItnranfT  Ulu»*  »-4;aatitu«« 
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the  Roman  Catholic  powers;  but  the  subject  of  our  present  *chapter  r^iiAe 
rather  leads  us  to  consider  the  vast  strides  which  were  formerly  made  in  ^ 
this  kingdom  by  the  popish  clergy ;  how  nearly  they  arrived  to  effecting  their 
grand  design;  some  few  of  the  means  they  made  use  of  for  establishing  their 
])laii ;  and  how  almost  all  of  them  have  been  defeated  or  converted  to  better 
purposes  by  the  rigour  of  our  free  constitution  and  the  wisdom  of  succe^sivo 
parliaments. 

The  antient  British  church,  by  whomsoever  planted,  was  a  stranger  to  the 
bishop  of  Rome  and  all  his  pretended  authority.  But,  the  pagan  Saxon  in* 
vadei*s  having  driven  the  professors  of  Christianity  to  the  remotest  corners  of 
our  island,  their  own  conversion  was  afterwards  etfected  by  Augustin  the  monk, 
and  other  minsionaries  from  the  court  of  Rome.  This  naturally  introduced 
some  few  of  the  papal  corruptions  in  point  of  faith  and  doctrine ;  but  we  read 
of  no  civil  authority  claimed  by  the  pope  in  these  kingdoms  till  the  era  of  the 
Norman  conquest,  when  the  then  reigning  pontiff  having  favoured  duke  William 
in  his  projected  invasion  by  blessing  his  host  and  consecrating  his  banners^  he 
took  that  opportunity  also  of  establishing  his  spiritual  encroachments,  and  waa 
even  permitted  so  to  do  by  the  policy  of  the  conqueror,  in  order  more  effeo- 
tually  to  humble  the  Saxon  clergy  and  aggrandize  his  Norman  prelates;  prelates 
who,  being  bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  contracted 
a  reverence  and  regard  for  it,  and  took  a  pleasure  in  riveting  the  chains  of  a 
free-born  people. 

The  most  stable  foundation  of  legal  and  rational  government  is  a  due  subordi- 
nation of  rank  and  a  gradual  scale  of  authority;  and  tyranny  also  itself  is  most 
surely  supported  by  a  regular  increase  of  despotism,  rising  fh>m  the  slave  to 
the  sultan ;  with  this  difference,  however,  that  the  measure  of  obedience  in  the 
one  is  grounded  on  the  principles  of  society,  and  is  extended  no  further  than 
reason  and  necessity  will  warrant ;  in  the  other  it  is  limited  only  by  absolute 
will  and  pleasure,  without  permitting  the  inferior  to  examine  the  title  upon 
which  it  is  founded.  More  effectually,  therefore,  to  enslave  the  consciences  and 
minds  of  the  people,  the  Romish  *clergy  themselves  paid  the  most  im-  r^ciAA 
plicit  obedience  to  their  own  superiors  or  prelates ;  and  they,  in  their  ^ 
turns,  were  as  blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  de- 
cisions they  held  to  be  infallible,  and  his  authority  coextensive  with  the  Chris- 
tian world.  Hence  his  legates  a  latere  were  introduced  into  every  kingdom  otV 
Europe ;  his  buUes  and  decretal  epistles  became  the  rule  both  of  faith  and  disci- 
pline ;  his  judgment  was  the  final  resort  in  all  cases  of  doubt  or  difficulty;  his 
decrees  were  enforced  by  anathemas  and  spiritual  censures ;  he  dethroned  even 
kings  that  were  refractory,  and  denied  to  whole  kingdoms  (when  nndutiful)  tho 
exercise  of  Christian  ordinances  and  the  benefits  of  the  gospel  of  Grod. 

But,  though  the  being  spiritual  head  of  the  church  was  a  tning  of  great  sound, 
and  of  greater  authority,  among  men  of  conscience  and  piety,  yet  the  court  of 
liome  was  fully  apprized  that  (among  the  bulk  of  mankind)  power  cannot  bo 
maintained  without  property;  and  therefore  its  attention  began  very  early  to 
be  riveted  upon  every  method  that  promised  pecuniary  advantage.  The  doo« 
trine  of  purgatory  was  introduced,  and  with  it  the  purchase  of  masses  to  redeem 
the  souls  ot  the  deceased.  New-fangled  offences  were  created,  and  indulgences 
were  sold  to  the  wealthy  for  liberty  to  sin  without  danger.  The  canon  law 
took  cognizance  of  crimes,  enjoined  penance  pro  salute  animce^  and  commuted 
that  penance  for  money.  Non-residence  and  pluralities  among  the  clergv,  and 
marriages  among  the  laity  related  within  the  seventh  degree,  were  strictly  pro- 
hibited by  canon ;  but  dispensations  were  seldom  denied  to  those  who  could 
afford  to  buy  them.  In  short,  all  the  wealth  of  Christendom  was  gradually 
drained  by  a  thousand  channels  into  the  coffers  of  the  holy  see. 

The  establishment  also  of  the  feodal  system  in  most  of  the  governments  of 
Europe,  whereby  tho  lands  of  all  private  proprietors  were  declared  to  be  holden 
of  the  prince,  gave  a  hint  to  the  court  of  Kome  for  usurping  a  similar  authority 
over  all  tho  preferments  of  the  chorch,  which  began  firat  in  Italy,  and  gradii- 
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,|...  I  iilly  Npronil  it*»«-If  tn  Knu'lun'l  Tin*  ]t*\H^  lt«*<«mt*  a  *f«*«Hla!  1«»p1.  iir»>l  »!! 
J  tiriliiiui'%  pa(rittiii  ui-rt*  !•*  Imlti  tln-ir  rii:ht  «>t  |ia(n»itu;;r  uicli  r  ti.i«  ui.i- 
Trrmil  «iU|N*ri<>r  K«iuli-^  In-lii  \*\  t«-iNlul  t«-iiurt',  In  tiii;  •*ri>«'iiijillv  i;niiuiit*u*  tl— 
Dal n *ii<*.  \%rn*  ni  (hul  tiiii«*  4ii-iit«iiiiiiutft*«i  iMrntti'i^i;  thi-ir  v«-rv  iiaiiu'.  a«  «■.(  a« 
i*«iit<itittili<*ii.  u:i<t  )i«irn*iif«l,  uihI  \Uv  vnrv  ••!   tli«*  «<iui<i  **i  a  |ian*li  tin m  ■-  •  an  f 

to  In*  iii-iit*iiiiiiatfil  ii  Afiirn<r      Liiv  ti*«*t»  wm*  ri>iitiTrri|  I'V  iii\«-«titun'  nr  •!!  •  \*rv 

•  •  •  ■ 

c»ri  ttr|'"f'al  |Mi««i-««i<*ii  ;  :ititl  «|iintii:il  lH*iii'fii-i  ••.  mIihIi  :it  rin«t  wi-n-  uiii%ir-a..v 
di»iuitiM-.  tiMU  nit-:\i«l  111  Itkt*  iiKiiiiuT  a  »|>intii:tl  iiivr«iitun*  l>y  itinti(uiii>ii  ir^  tt 
tilt*  hifhop.  iiii'i  iiiilinf ■••II  tiii«i«*r  U\n  uiitliiiniy  A*»  1:iihU  «**4-ii«'al«^l  !*•  ti«i-  l'>r<l 
ill  (Jfli'i  I  !•!  a  It'iful  1fii:itit.  •»•!  U'lit'tti  tft  ln|»«4*«l  t«»  tin*  l<i»li«'li.  U|miii  iit*ii  |ir^ ««  iiIa- 
tittii  l*\  till-  |*:ilnin.  in  tin-  nutun*  •»!  a  n|Mrituul  i*«4-li«'at.  '\Uv  ahiiual  ti-ii(l.»  c«*l- 
IcH-lril  fr-.m  lln*  «li'ri:\  u  i*ri- «*«|iiiv»lriit  l«i  llir  Ii-Mijil  rftiil«r.  «tr  uiA  n^irtc-U 
li|Min  a  i^raiit  ;  tin*  iiulli  <•!  i-aiii»iiH  ul  (»l>«'«lit*ni-i*  \ia">  <-*i|»ir<l  tn>iti  ihr  fatii  i»t  N>alty 
rv«|iiirf(i  Iriiiii  tli«*  v»»'»al  l>y  liii*  Nii|H'ntir;  ami  tli«*  ynm»r  Ari.itn^  nf  our  tiuiiCanr 
toiiiiri'N.  \% lifn'hv  tin*  fir^l  |ip«fitr»  i*l  an  lt«*ir'i«  «*«*la(<<  Hi*r«*  i-nii-llv  fXttirli«l  I*t 
bin  liinl.  icuvr  hirth  t«i  an  irui-l  an  <*xarti«in  «*|  ttr«|. fruits  ln>ni  thr  Uiirbi«4 
cU*r^V-  Ami  tin*  iM-fa-iinnal  aiiU  ami  lalliaifi*^  i«*vii-«l  \»\  tlit*  |>rin«-«'  on  hi*  \m^ 
Mlln  ^avi'  a  liamllr  tn  tin'  |hi|n'  tn  \e\\\  \*\  tlit*  tiift*an»  nt  liia  U*^aU**  ii  LttrTf^ 
Pi*t«*r-|N'm*«*  aii'l  «i(li4-r  taxali«tn«*. 

Al  Ifnictli  ili«-  li«i|y  latlitT  Uft*nt  a  i>ti*|>  iH-yntiil  any  «*xani|il«*  of  «*itli«*r  i*ni|irr*r 
or  I'riNlal  l«ini.  lit*  r«*«*iTv«*«i  to  liini*K*lt.  I*v  Inn  own  a|M«t«»liral  autlionlv."i  \\.m 
|)rt***i-nt  allien  tti  all  In-ih  tii-«*«  uhhli  Im-i  aim*  xa^ant  uinli*  ili<*  inmniU'tit  «a*  at* 
triidini;  tilt*  foiirf  ot  {(••ini'  ufMin  an\  «Hia-ion.  or  i^n  hm  jouriH'V  tliitlii-r  i>r  t«ik 
ftKain  ;  anil  nion*ov«*r  r*iii-li  al^i  a*i  l>r«'anii*  vacant  hy  lim  |>ront<*(ioti  to  a  I*i»Imi|» 
lie  or  al'lu'V  :  "tiiiimM  ti*i  iti>i  ffr*»'ntr  r»,HAUirtr*nt  ft  tUitHrrmt  j^rr  rUt-ft'.mrm  umi 
ffv/Vfiri.^  iiiium  nt'mium  ii.vmiio  "  An«l  tliii*  la«*t.  tin*  i-anonii*l«  di**  larrtj.  «a«  no 
dtflrinirnt  at  all  to  tli«*  patron.  I'l-uii;  only  liki*  flu*  fliatiir**  <»f  •  lil<*  m  •  tr«miai 
•atatt*  liy  tin*  l«inl  lh«*|N'n»athin*«  to  a%i>ii|  tlu'M*  %*a«  anc-it*»  l^'ipit  tlir  «i*M  tniM 
of Ofififf««''ti/«iFfM;  ami  |»a|tal  prnn.^fn*  Won*  tht*  pn'viouit  nomination  to  ••rk 
*10H1  l******'^^'^'***  I'V  A  kitid  tit'  aritii-i|iation.  lH*|on*  lli«*y  ^iNfamr  actiuilly  votd. 
^  llioiiL;h  alUTwanU  imliM-riniinali-ly  appli«*«l  to  any  rifclit  of  |i«triituic» 
^xrrtiil  or  ur*ur|N'i|  hy  tli«*  |m>|h*  In  «-i>n««'<|urni-f  of  wliirli.  Ihr  U*»t  livinK«  «rrr 
flllf<i  liy  Italian  ami  othor  ton'i;;n  c'li*ri:y.  •'^iinilly  un»kill«N|  in  ami  ailvcpir  ti> 
tht*  iaut  ami  i-on!«titutitin  of  Knirlami.  Tli<*  wry  noniinali«(n  li*  l>iMlH»|»n««w 
lliat  aiiiii-nt  pr«*roi;ativi  nl  tin*  «niun.  wa«%  u n'r*tt'il  fnini  kini;  llrnry  tli<*  rir^. 
and  atV-rMunU  tn'tn  liit  «iii  •  f-^or,  kititf  Ji*hn.  ami  M*i'niini;ly.  in«l«*«<«l. <-«inlrrT>r«i 
on  till'  I  hapiiT^  l>«*ton;;itii;  to  ■  .n  li  -•■«•;  luit.  I>\  niran*  oi  ili«*  lr^*«|urnt  np|wmA» 
tt>  iConii-.  tliroii;;||  I  hi-  iiiiriiaiy  ••!  tiit*  law<i  hIim  It  n*i;iilati<«i  c-anoniral  rlrt-tHib^ 
wa**  •'\i-niiiail\  \i"*tiil  III  till-  |M>|«-  Anil,  to  ••iini  up  llii«i  lirad  mili  a  tran^ir* 
tton  ii.ool  iinparalli  if«i  and  a^t'iii^lnni:  in  lit  kind.  |m»|h*  InniM-rnt  III  L»i  al 
loniTtli  till'  I'tlroiiti  r\  todi maiMl.  and  kin^;  John  had  tin*  mcannci**  to  r«iii*«-ifet  !•*. 
A  n-«*ii;n.*iti>'n  lit  lii**  «rti%iii  ii>  tin*  |Mipf'.  uhi'rid<\  Kii:;laml  wan  to  l«^^*iuc  U^t* 
t*v«*r  M.  I'fti*r«i  p:itniiii>ii\  :  and  tin-  da«tanii\  inonan  li  n*a<-« «'ptt*«|  ht«  •«r>|*trv 
fn*ni  till-  hutiii^  ••!  I  hi*  papal  1«  '^aU-.  {*t  hold  a«  tl.i-  Vu»^al  of  xUv  li<i|y  nee  al  ll«« 
annual  n-nt  o|  a  tlMiii«.iii'l  ni:irk*> 

.\noiliiT  I'liiTiiii*  «fi   oil   t'-'t.  or  at    U-ait    Lrri-atly  improv«*<l.  I*y  tlir  rvHirt  t^ 

Roint*.  war*  a  nia^trr  pi ••!   pa|»al   |MtIti-y       Not   «*ontf*nt  with  ihr  anii»lr   prt^ 

Ti«i<*n  of  tithi'4  u  huh  th«*  law  ••!  th«*  hinil  ha^l  i:iv«'ti  to  the  tmr^n'Uimi  rlvfxj. 
thi'V  i'iidi*»vori*d  to  i«ra«p  at  tin-  laipN  and  inh<*ntani*i-«  tif  tht*  kini{i|<»iB.  ac.4 
<had  lio(  tlu*  li-L;i»latiif-i-  Hitfi»l<-H|  thi'tii  >  u<iiil<|  h\  tliia  tinit*  havr  |»n*l<aH]i 
|i«*«*n  tiia«t<Tt  ot  •  \i'r\  to"C  ••!  ifroiind  in  tin*  kiiiLrdotn.  To  thisi  rml  thrv  ii>tn> 
du««i|  till*  tiioiik<i  of  thi'  Ih-iitilii  tim*  and  oiln-r  nilr«.  nn'ii  o|  iMiur  and  au*CrrT 
r«*li;;ion.  «i-par.iti-d  tn^ni  tin-  uorM  and  ii«  iiH.i«-r!i«  h\  a  vow  of  |HT|H*ittai  «^- 
ha«  \ .  \it  ta»i  iiiatiiii;  flu-  ritiiiil*  i^f  ih«*  |M*«ip|i'  h\  pr«*t«-n<'«i»  U»  <*xtnN«nlibAri 
nBmtii\.  Hhih*  all  thiir  ami  ua«  !••  a^'i^raii'lixi'  tin-  po\««r  anil  rxtcnd  th«*  it%t-i 
rn«-<*  ■•!  thi*ir  irraiid  «iip<-rii*r.  tht*  |m.|n-  Ami  a*,  in  iImm**  iini<*«  of  t-ix  i!  tniku  :. 
f^rrat  rapini-o  ami  \  loh-nrt*  um*  daily  i-oinnntr*  •!  I  v  MVrri;n>«in  |onU  and  thc-r 
•dlii-ntii«.  (Iiry  wiTf  tau;:lit   to  U'lirxi-   that    t"iiii'tiiii;  a  niona^trry  a  iili«c  ki^ 
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fore  their  death  would  atone  for  a  life  of  incontinence,  disorder,  and  bloodshed. 
Hence  innumerable  abbeys  and  reli^ous  houses  were  built  within  a  t^iiaa 
♦century  after  the  conquest,  and  endowed  not  only  with  the  tithes  of  ^ 
parishes  which  were  ravished  from  the  secular  clergy,  but  also  with  lands,  ma- 
nors, lordships,  and  extensive  baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to,  or  purchased  by,  the  monks  and  friars,  was  conse* 
crated  to  God  himself;  and  that  to  alienate  or  take  it  away  was  no  less  than 
the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur  to  the 
recollection  of  the  reader,  set  on  foot  by  the  court  of  Home  for  effecting  an  en- 
tire exemption  of  its  clergy  from  any  intercoui*se  with  the  civil  magistrate : 
such  as  the  separation  of  tne  ecclesiastical  court  from  the  temporal;  the  mp* 
pointment  of  its  Judges  by  merely  spiritual  authority,  without  any  interposition 
from  the  crown;  the  exclusive  jurisdiction  it  claimed  over  all  ecclesiastical  per- 
sons and  causes ;  and  the  privilegium  clericale,  or  benefit  of  clergy,  which  de- 
livered all  clerks  from  any  trial  or  punishment  except  before  their  own  tribunaL 
But  the  history  and  progress  of  ecclesiastical  courts,(e)  as  well  as  of  purchases 
in  mortmain,(/)  have  already  been  fully  discussed  in  the  preceding  book ;  and 
we  shall  have  an  opportunity  of  examining  at  large  the  nature  of  the  privilegium 
clericale  in  the  progress  of  the  present  one.  Ana  therefore  I  shall  only  observe 
at  present,  that  notwithstanding  this  plan  of  pontifical  power  was  so  deeply  laid, 
and  80  indeftttigably  pursued  by  the  unwearied  politics  of  the  court  of  Itome 
through  a  long  succession  of  ages;  notwithstanaing  it  was  polished  and  im- 
proved by  the  united  endeavours  of  a  body  of  men  who  engi*ossed  all  the  learn- 
ing of  Europe  for  centuries  together;  notwithstanding  it  was  firmly  and  reso- 
litely  executed  by  persons  the  best  calculated  for  establishing  tyranny  and 
despotism,  being  fired  with  a  bigoted  enthusiasm,  (which  prevailed  not  only 
among  the  weak  and  simple,  but  even  among  those  of  the  best  natural  and  ac- 
quired endowments,)  unconnected  with  their  fellow-subjects,  and  totally  indiffer- 
ent to  what  might  befall  that  posterity  to  which  they  bore  no  endearing  relation : 
yet  it  vanished  into  ♦nothing  when  the  eyes  of  the  people  were  a  little  r^iiiA 
enlightened,  and  they  set  themselves  with  vigour  to  oppose  it.  So  vain  L 
and  ridiculous  is  the  attempt  to  live  in  society  without  acknowledging  the  obli- 
gations which  it  lays  us  under,  and  to  affect  an  entire  independence  of  that  civil 
state  which  protects  us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  despising  the  laws  of  the  community. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  original  and  subse- 
quent progress  of  the  papal  usurpations  in  England,  let  us  now  return  to  the 
statutes  of  prcemunire,  which  were  framed  to  encounter  this  overgrown  yet  in- 
creasing evil.  King  Edward  I.,  a  wise  and  magnanimous  prince,  set  himself  in 
earnest  to  shake  off  this  sei^vile  yoke.(^)  He  would  not  suffer  his  bishops  t<> 
attend  a  general  council  till  they  had  sworn  not  to  receive  the  papal  benedic- 
tion. He  made  light  of  all  papal  buUos  and  processes;  attacking  Scotland  in  de- 
fiance of  one,  and  seizing  the  temporalities  of  his  clergy,  who,  under  pretence 
of  another,  refused  to  pay  a  tax  imposed  by  parliament.  He  strengthened  the 
statutes  of  mortmain,  thereby  closing  the  great  gulf  in  which  all  the  lands  of 
the  kingdom  were  in  danger  of  being  swallowed.  And,  one  of  his  subjects  hav- 
ing obtained  a  buile  of  excommunication  against  another,  he  ordered  him  to  be 
executed  as  a  traitor,  according  to  the  antient  law.(A)  And  in  the  thirty-fiflh 
year  of  his  reiirn  was  made  the  first  statute  against  papal  provisions,  being,  ac- 
cording to  Sir  Hdward  Coke,(i)  the  foundation  of  all  the  subsequent  statutes  of 
pra*munirf%  which  we  rank  as  an  offence  immediatelj"  against  the  king,  because 
every  encouragement  of  the  papal  power  is  a  diminution  of  the  authority  of  the 
crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  again  endeavoured  to  en- 
croach, hut  the  parliament  manfully  withstood  him;  and  it  was  one  of  the  prin- 
cipal articles  charged  against  that  unhappy  prince,  that  he  had  given  allowance 

(•)  S««>lM»k  iii.  pn^ar.!.  (*)  Bm  Abr.  tit.  Cbnme,  115;  IWojom,  14.    5S.p.l,M.llL 

(/)S<<e  UM>k  ii.  page  268.  8  An.  19. 

(#)  Ihiv.  ba,  Ac.  («)  2  iBrt.  688. 
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\%ii*»  III  ai      .'.  .1  <•  I.' ..r\  .!::•:  V.  .1I-- .    ti.i   *p.:  .1  •  Mi*i   itali'^n  (•«-itii;  •«■  nmi  h  nti«r«| 
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*a<^ainst  foreigners  that  about  this  time,  in  the  reign  of  Henry  the  Fifth,     r^ciiq 
tlio  alien   priories,  or  abbeys  for  foreign  monks,  were  suppressed,  and     *• 
iheir  lands  given  to  the  crown.     And  no  further  attempts  were  afterwards  made 
in  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken  when  he 
sa\s(/i)  that  in  llenry  the  Sixth's  time  the  archbishop  of  Canterbury,  ar.d  other 
bishops,  ottered  to  the  king  a  large  supply  if  he  would  consent  that  all  laws 
iiirainst  provisors,  and  especially  the  statute  16  Ric.  II.,  might  be  repealed,  but 
that  this  motion  was  rejected.  This  account  is  incorrect  in  all  its  branches. 
For,  tirst,  the  application,  which  he  probably  means,  was  made  not  by  the 
bislio|>s  only,  but  by  the  unanimous  consent  of  a  provisional  synod  assembled 
ill  14;>i),  18  lien.  VI.,  that  very  synod  which  at  the  same  time  refused  to  confirm 
and  allow  a  papal  buUe  which  then  was  laid  before  them.  Next,  the  purport 
of  it  was  not  to  procure  a  repeal  of  the  statutes  against  provisors,  or  that  of 
llieiiard  II.  in  particular;  but  to  request  that  the  penalties  thereof,  which  by 
forced  construction  were  applied  to  all  that  sued  in  the  spiritual,  and  even  in 
many  temporal,  courts  of  this  realm  might  be  turned  against  the  proper  objects 
only  :  those  who  appealed  to  Rome,  or  to  any  foreign  jurisdictions;  the  tenor 
of  the  petition  being,  '^  that  those  penalties  should  be  taken  to  extend  only  to 
those  that  commenced  any  suits  or  procured  any  writs  or  public  instruments  at 
Home,  or  elsewhere  out  of  England  ;  and  that  no  one  should  be  prosecuted 
upon  that  statute  for  any  suit  in  the  spiritual  courts  or  lay  jurisdictions  of 
this  kingdom."  Lastly,  the  motion  was  so  far  from  being  rejected  that  the  king 
promised  to  retommend  it  to  the  next  parliament,  and  in  the  mean  time  that  no 
one  should  be  molested  upon  this  account.  And  the  clergy  were  so  satisfied 
with  their  success  that  they  granted  to  the  king  a  whole  tenth  upon  this  occa- 
sion.(o) 


* 


And,  indeed,  so  far  was  the  archbishop,  who  presided  in  this  synod, 


[ni4 


from  countenaneing  the  usurped  power  of  the  pope  in  this  realm,  that 
he  was  ever  a  iirm  oj)po8er  of  it.  And,  particularly  in  the  reign  of  Henry  the 
Fiflh,  he  prevented  the  king's  uncle  from  being  then  made  a  cardinal  and  legate 
a  Ititere  from  the  ])ope ;  upon  the  mere  principle  of  its  being  within  the  miscnief 
of  ])a])al  provisions,  and  derogatory  from  the  liberties  of  the  Fnglish  church  and 
nation.  For,  as  he  expressed  himself  to  the  king  in  his  letter  upon  that  sub- 
ject, **  he  was  bound  to  oppose  it  by  his  ligeance,  and  also  to  quit  himself  to 
God  and  the  church  of  this  land,  of  which  God  and  the  king  had  made  him 
governor."  This  was  not  the  language  of  a  prelate  addicted  to  the  slavery  of 
the  see  of  Rome ;  but  of  one  who  was  indeed  of  principles  so  very  opposite  to 
the  |)apal  usurpations  that  in  the  year  preceding  this  synod,  17  Hen.  Vl.,  he  re- 
fused to  consecrate  a  bishop  of  Ely  that  was  nominated  by  pope  Eugenius  IV. 
A  conduct  quite  consonant  to  his  former  behaviour,  in  6  lien.  VI.,  when  he 
refused  to  obey  the  commands  of  pope  Martin  V.,  who  had  required  him  to 
exert  his  endeavours  to  repeal  the  statute  of  prcemunire,  ("  execrabile  illud  statu- 
turn  J'  as  the  holy  father  phrases  it;)  which  refusal  so  far  exasperated  the  court 
of  Rome  against  him  that  at  length  the  pope  issued  a  bulle  to  suspend  him  th>m 
his  olKce  and  authority,  which  the  archbishop  disregarded  and  appealed  to  a 
general  conncil.  And  so  sensible  were  the  nation  of  their  primate's  merit  that 
tlic  lords  spiritual  and  temporal,  and  also  the  university  of  Oxford,  wrote  letters 
to  the  ])o])c  in  his  defence;  and  the  house  of  commons  addressed  the  king  to 
solid  an  embassador  forthwith  to  his  holiness  on  behalf  of  the  archbishop,  who 
ha<l  incurre<l  the  displeasure  of  the  pope  for  opposing  the  excessive  power  of 
the  court  of  Hoine.(y>) 

*  This,  then,  is  the  original  meaning  of  the  offence  which  we  call  prcemu-     r^-i-ic 
nlr*\  viz.,  introducing  a  foreign  power  into  this  land,  and  creating  ivipe-     ^ 
riuin  in  unperio  by  pitying  that  obedience  to  papal  process  which  constitutionally 

(*•)  D.iv.  O^V  nutlinr  hope«  io  tie  excu94>d  this  dlgrpmioo. — if  liKl(<«d  tt  bt 

[0\  \\  ilk.  f"nr.!.  Mufj.  Jirit.  iii.  53.3.  a  digivttHion  to  »how  how  contrary  t«)  the  M-ntiments  of  tO 

ir\  S'e  Wilk.  <'"iiril.'  M<t,j.  lint.  vol.  iii.  paftim^  and  Dr.  learned  and  piotu  a  prelate,  even  in  the  d«y»  of  po" 

I>urk'»   \M*'  of  .\rclibishop  ( liichele,  who  wiis  the  prelate  thoiie  osurpationa  were  which  the  tUtate*  of  prmm 

h»'iv  8(K>kt-n  or.  iiiul   t)ii>   munificent  founder  of  All-Souls  and  pruvison  were  made  to  restrain. 

Cullegv  in  Oxford,  in  vindication  of  whose  memory  Uie 
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lK*liiti^«-«l  !••  ill*'  Uih^  :il<>iM-,  \**U)i  lift'iin-  tin*  ri*lMriii:itt'>ti   in   th<*  n'i|;ri  i*l    l|rrir% 

tlli*  Ki;:litii  .  :i1  \%l.i«li  tiiiH  lli«  |M'|i;iittrH  o|  j»'  .t  n*'iHf  Hi-ir  llit|i«-«|  i- \(t  iM|«tl  '.•» 
Iiiori'  |i;i|ia)  ;il>u«>  •>  i:i.iii  ImI'ih  »•*  llit-  kiii;:<l'«iii  titi-ri  rtitirtiv  r«'iM»uiiti  •!  il.r  au 
tlit>ril\  ••!  till  «••••(  Idtiif  tli'iii^'li  ii>*t  all  till*  tMrrii|i|iil  i|iN-iriiii*«  ill  liir  lli'tuan 
'liunli  AimI  tliiTit>>rr,  l>\  lln'  •••■\i-r:il  «(ntiiti*«  ••!  Jl  lli'ii  V|||  t  1.'.  ai^tl  J.i 
lion  N  111  «-  P.*  A  Jl.  !••  M|>|"-.il  til  ICi'iiH'  tr«*lii  :iTi\  nf  I  In*  km^  «  I  •Mirl«.  %ih:i  )i 
iIIhiiicIi  iiii'j:i)  I't  |>.i-i<  ti.til  at  tiiiit«  ln-i-ii  «Mriiii\i'l  »(.  t*t  •Ut*  !••  RitMii*  tiir  Ai.v 
lli*«*ti«*«*  <>|-  •li-|tf-ti*.iti'>h.  >>r  to  iiiM*\  :tii\  |ipH  I'ni*  from  (ht'iicf.  art-  tna<l<-  lial'ir  (•» 
thf  puiii*  ••!  /  rif  ffi'i/i'/'  AimI.  iri  tmli-r  to  ri-«tiir«-  U*  tin-  kin^  in  rlTt**  I  tlir  iitini»* 
liAtiiMi  ••!  \:ii  :iiit  l>i'*iM*}iri<  -.  uipI  \  ft  ki-t'|i  Up  (lit*  «"«lalili«)if«t  turrn*.  il  ii»  I'liai  trj, 
hy  ntttliili-  ..'  Il«  Il    \  111    <     J<>.  that  il    tin*  •li-aii   an«l  <  liupt^r  r«'tu«4*  !•>  •-U-<  t  t)i«* 

IN'MHiu  iiahii'<i  \*\  till-  kill;;.  ••!'  ati\  un  liKi«li<i|>  tir  l*i*li>i|i  !••  i  •Mirirni  or  i  «iii*«*«  mt** 
liin.  tlM-\  -liall  tail  \^itliiii  tlh*  |N'i(allii'*  ••!  X\\v  »(«tilti*^  «it  yrtiutumr'  Ai«>*,  I'V 
iita1ut«*  .1  Kit/  I  1.  til  rilii<»i>  thf  «iaili  ••!'  »ii|irt*nia« y  will  inmr  iIm-  pain*  «if'  /'r.p- 
niMiiifr ;  »i»«l  (•>il«'triHl  t in*  pii|N*'*  jiin^tlh  tii>ii  in  llti«  ri'uliu  i^  a  ^'"irntMnirr  ftir  th«* 
llr^t  «iflriii-i'.  aipl  liiirh  tna'xiii  t«tr  titi*  ••*'i-«iiii|  Si  Iihi.  h\  «tutiiti'  l^t  Kiix  «'  .'. 
to  iMi|Miri  any  •finu.'*  ihi,  i  r«***^f*.  (••■aiU,  nr  «»ili«'r  oiipi'mtiliMiiii  thiiii^  pf>-it*i»*l«*l 
to  Ik*  Iiii11<*\%i*«I  I*\  tin'  hi^lntp  of  Wtmti*.  an>l  ti-ntlcr  tin*  «:inif  tn  Im-  ii«i'«| ,  or  to 
riH'eivr  till*  Miiiii'  Midi  Mil  li  iiiti-nt  aii«l  ih*!  ili"«ii\«T  tin*  ••tt«-ntl«T .  cr  if  a  jii«tii « 
of  t  lit*  |N'ai'i'.  knii\^  ini;  tlii-ri«ii,  tiliall  u**\  Httlmi  lMiirti*«-n  iia\*  «lt^  Lin*  it  !■•  A 
privy  niiin^f  lliir.  tlM-\  nil  im  iir  f'r*i-ihuntn  '  Hut  iiniiiirttii^  ••r  "rllin;;  ma**- 
DiMikii,  nr  miIht  |Hipt*>h  iMMik-*.  i«,  liy  ••tatiiti*  '.I  Ja<-  I  «■  .».  |li  L'.'i.  niily  h.il*l«*  tn  U.t* 
ptfiialty  III' I'lirty  ^iuilni:;'*  I.a>»il\.  tn  i-iiiiiri)*ii(i'  t^i  tin*  niuintfham  t*  of  a  Jt-«uit^ 
colU*^*.  IIP  any  |Hipi«ili  -i-inmarx  uliattvrr.  lM-\i.nii  *«■».  or  ttfi\  |«r^»n  in  lli<» 
Miin«r,  or  in  i*oiilnlMit«*  tti  tin-  niaiiitt'iiain-i*  of  any  Ji-«iiit  or  |iiipi<«li  privet  in 
Kn^liinil,  i«  l>y  -itaiiiti'  J7  Kh/.  i-  J  iiiatli'  ltalil«*  to  tlio  |N*nalli«*^  «»t  j»r*rm%Hift 
*1iri  *  I  ii<i«i  tar  tlif  pi-iiallii^  ot  y  riffiii/nirf-  ti'riii   |o  liavi*  k«'pt  wiilun  th« 

^  proptT  ImmiikN  !•!  tlii'ir  tiri;:!niil  iii<*titutH>n.  tlu*  iifpn-«»ini;  th«*  iMivirr  uf 
till*  |K>|M' :  litit.  tliry  liiMiii;  paiii^  *A  ii>>  iiii*«intiiit*ral*l«'  ron<M*i|ii<*n«-«*.  it  lia«  l*mi 
thitu^lit  tit  to  apply  tin'  oaiiM*  t^i  otliiT  lirinoim  ortrm-m.  •Munt*  i»i'  mhiih  li«*ar 
nion*  uihI  ^oiiii*  lr<»t  n-tatioii  !••  tlii^  ori:;ifial  ••tTriP-f.  niHi  •••riM'  im*  n*!alitin  at  all 
TliUJ».  I  liy  tin*  -^tatiiti-  I  .V  '1  I'll  aid  Mar  v  *»,  fi  fiio|i-«(  tlii*  |v»^-«««r»  «if 
aMh-v  lami**  L'raiiti'l  \*\  i*arliaiii«*iit  to  lli'iirv  lli«*  Ki;;litli  an<I  K.*lwanl  tlit*  Si&th 
lA  a  jtr*riuMfnff  J  Sii  )iki>\\i«r  !•«  tlio  ot)«'!ii-«'  lit'  A(  Iiiil;  a«  a  l*nik«*r  or  a^t<nt  in 
•iiv  u«iiri<iii*k  rofiiiai  t.  u  III  II  alHi\i*  ii*ii  prr  triit  ifitiri'M  11  t:ik«n.  \*\  •talutr  \\ 
Klix  V  ^  *  .'*»  'I'll  flitatn  :iri\  -ta\  ot  profi-i-iiifii««.  ntlirr  than  \*\  arri*«t  of  ju«lj- 
mviit  or  writ  o|  i-rpir.  in  \\u\  ■•nit  lor  a  tnoiiii|iiily.  »«.  likt'Mi«<*  a  f-nrinumtrr,  |.y 
utAtiitt*  'Jl  .lai  It-:;  I  'I'll  iilifain  an  f.\«lu«i\4'  pati-nt  for  tin*  ••'Ir  niakini;  t't 
ini|M»rtatiioi  ot^uii|Mi>\ili>r  nr  nrtnt.  or  to  liinii«*r  otlirr^  t'piin  ini|>«iniiiLr  tlirni.  i« 
aIm*  n  y Tif  ri.i/rurr,  |i\  t  M  «i  ^tat  iit«-*  ;  tin*  ofit*  |i>('ar  I  *•  'Jl.  th«*  iiflirr  I  Jar  II  r. 
•*.•  .S.  t  Ml  tin-  alN.|iii.tii.  \,\  ^tafiifi-  I'J  • 'ar  II  i-  J  I.  of'  piirvryantv.  y.anti  t^** 
pn*n>^ativi'  kI  pn  t-mptKiii.  nr  t.ikni:;  any  vuliial.  lH'a«l«*.  or  ;iriMNltt.  for  thr  km;;  « 
UM*.  At  a  otatfil  prii  «•,  \\  .tii'iiit  I  ••iitiiit  of  tlif  pr«>prii'tor.  tlir  I'Xc'rtion  of  an%  wut  h 
|MiWt*r  for  till'  liiiiiri'  \\a«»  ili  ■  lar»'il  tn  iin  iir  thi-  p«-nallii'*  of  f>rtrmHnif^  ••  T** 
anM»rt  main  ioiii!v  aii<i  ai|\.*«'li\,  \»\  «in  akini;  or  wrilin;;.  that  U»th  or  nthrr 
liouM*  of  pariiaiuiiit  lia\i-  a  !•  ::i«l.iti\i*  aiittionty  without  ihr  kinif.  i«  ilt*  la  nr*  I  a 
firtrifiuior.  hy  f«tiitul<'  lo  ('.ir  II  «  1  7  liy  tin*  A.r'xiK  •••//'•«•  u«-t  al*«>.  •(!  I'ar 
1 1  IV -.  it  i«  a /r<r  liiN/iir'.  aii'l  iim  ap.iMi*  ••!  tin'  kiii;;'*  par<hin.  Iif-i«iitr«  othfr  hrAvy 
]N*nalti«».  r  til  »i  tnl  anv  «iih)fi  t  it*  thi«  na'ni  a  pn^oiirr  info  |girt«  liryon*!  t).«* 
«•«•  *»  My  ihi*  •tatuti-  1  \V  aifl  M  ■»!  I.i-  *.  p«r*  in*  o|' iM;'hti»rn  yrar»  of  ac** 
rvt'uMiii;  to  tnkf  tin'  !>•  v^  naih^  of  ali*'::iani  I*.  »•»  m-ll  a^  ^upn'Hia'-y.  ii|Mtn  trr»i|rr 

t   •««  '..hi   i^t    ."**  '    •>•  •••  4  I  ^   !'■*      |k«4  Ui  f^f  l?7 


■  Hf|-  .ili-'M  1   -I  ilMtf  *  A   '*  \l.  !     -       'i''        >ff  •  iBT. 

*Thi«    A»  I  H.k*    liii'lt'   |Mr|x'tti  ki    }\   t}i«*  ..'.'  KiiX.  r    1*.  ••    r.*V  •">  J  ;    tKit.   tbnu||h    n<il   ^S- 

rrt«*lv  r*  p  al>  •!    \i!  ;t  -«N  ;ii«  t.i  I,  »\  •-  \  .rtu.ili)  t'.\pri-l  •in<  ••  ihf  I'J  Aiini*.  •!.  l!.  r.  16.^ 
.— ^'aiTii 

*  Ht  il V  1   >t<*.<>n  if   I   .l.i>     I!    •-    **.  th>*  irii|«>rtAtion  iiiu«t  l>r  with  the  kuif't 

lirrnM*.    -x..  I  t  •f-iu  Ir*  Uifl.  I>  flu*  4»'  ***-'.  Ill   f.  l-l     -  ''uim. 
lli'|«-4il*^l  )•)  ».  tii-ti   IV.  1-.  lik'i.'^Nrca  Aftt. 
M4 


Chap.  8.]  PUBLIC  WRONGS.  116 

by  the  proper  magistrate,  are  subject  to  the  penalties  of  a  prcetnunire ;^  and  by 
statute  7  &  8  ♦W.  III.  c.  24,  Serjeants,  counsellors,  proctors,  attorneys,  r^ciiY 
and  all  officers  of  courts  practising  without  having  taken  the  oaths  of  ^ 
allegiance  and  supremacy  and  subscribing  the  declaration  against  popery,  are 
guilty  of  a  prcpmunire,  whether  the  oaths  be  tendered  or  no.  9.  By  the  statute 
6  Anne,  c.  7,  to  assert  maliciously  and  directly,  by  preaching,  teaching,  or  ad- 
vised speaking,  that  the  then  pretended  prince  of  Wales,  or  any  person  other 
than  according  to  the  acts  of  settlement  and  union,  hath  any  right  to  the  throne 
of  these  kingdoms,  or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  descent  of  the  crown,  such  preaching,  teaching,  or  advised  speaking  is  a 
prctmunire;  as  writing,  printing,  or  publishing  the  same  doctrines  amounted,  we 
may  remember,  to  high  treason.  10.  By  statute  6  Anne,  c.  23,  if  the  assembly 
of  peers  in  Scotland,  convened  to  elect  their  sixteen  representatives  in  the  British 
parliament,  shall  presume  to  treat  of  any  other  matter  save  only  the  election, 
they  incur  the  penalties  of  a  prceniunire,  11.  The  statute  6  Geo.  I.  c.  18  (enacted 
in  the  year  after  the  infamous  South-Sea  project  had  beggared  half  the  nation) 
makes  all  unwarrantable  undertakings  by  unlawful  subscriptions,  then  com- 
monly known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a  prcemunire,* 
12.  The  statute  12  Geo.  III.  c.  11  subjects  to  the  penalties  of  the  statute  of  prcc- 
munire  all  such  as  knowingly  and  wilfully  solemnize,  assist,  or  are  present  at 
any  forbidden  marriage  of  such  of  the  descendants  of  the  body  of  king  George 
II.  as  are  by  that  act  prohibited  to  contract  matrimony  without  the  consent  of 
the  crown. (s) 

Having  thus  inquired  into  the  nature  and  several  species  of  prcemunirey  its 
punishment  may  be  gathered  from  the  foregoing  statutes,  which  are  thus 
shortly  summed  up  by  Sir  Edward  Coke  :(f)  "  that  from  the  conviction  the  de- 
fendant shall  be  out  of  the  king's  protection,  and  his  lands  and  tenements, 
goods  and  chattels,  forfeited  to  the  King;  and  that  his  body  shall  remain  in 
prison  at  the  king's  pleasure;  *or  (as  other  authorities  have  it)  during  r*iio 
life:'\u)  both  which  amount  to  the  same  thing  ;  as  the  king  by  his  pre-  ^ 
rogative  may  any  tim«  remit  the  whole  or  any  part  of  the  punishment,  ex- 
cept in  the  case  of  transgressing  the  statute  of  habeas  corpus.  These  forfeitures 
here  inflicted  do  not  (by  the  w^ay)  bring  this  offence  within  our  former  definition 
of  felony,  being  inflicted  by  particular  statutes  and  not  by  the  common  law. 
But  so  odious.  Sir  Edward  Cokc  adds,  was  this  offence  of  praemunire  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man  with- 
out danger  of  law  ;  because  it  was  provided  by  law(M7)  that  any  man  might  do 
to  him  as  to  the  king's  enemy ;  and  any  man  may  lawfully  kill  an  enemy. 
However,  the  position  itself,  that  it  is  at  any  time  lawful  to  kill  an  enemy,  is 
by  no  means  tenable :  it  is  only  lawful,  by  the  law  of  nature  and  nations,  to 
kill  him  in  the  heat  of  battle  or  for  necessary  self-defence.  And  to  obviate 
such  savage  and  mistaken  notions,(x)  the  statute  5  Eliz.  c.  1  provides  that  it 
shall  not  bo  lawful  to  kill  any  person  attainted  in  a  prcemunirCy  any  law,  statute, 
opinion,  or  exposition  of  law  to  the  contrary  notwithstanding.^  But  still  such 
delinquent,  though  protected  as  a  part  of  the  public  from  public  wrongs,  can 
bring  no  action  for  any  private  injury,  how  atrocious  soever,  being  so  far  out  of 
the  protection  of  the  law  that  it  will  not  guard  his  civil  rights  nor  remedy  any 

(•)  Sec  book  i.  ch.  4.  (»)  Stat  25  Edw.  II T.  tt.  5,  c.  22. 

(()  1  I  nut.  129.  («)  Uro.  Abr.  Ut.  Cbroiu,  196. 

(»)  1  BuUt.  190. 


*  By  the  31  Geo.  I.  c.  32,  s.  18,  it  is  enacted  that  no  persons  shall  be  summoned  to  take 
the  oath  of  supremivcy,  or  make  the  declaration  against  transubstantiation,  or  be  prose- 
cuted for  not  obeying  tlie  summons  for  that  purpose. — Christian. 

*  By  tlie  6  Geo.  IV.,  the  greater  part  of  the  provisions  of  this  statute  are  repealed,  and 
illegal  companies  are  left  to  be  dealt  with  according  to  the  common  law.— jChitty. 

^  And  although  this  statute  has  been  repealed,  by  the  act  9  &  10  Vict.  o.  59,  it  can 
srarcely  be  suggested  that  a  man  convicted  upon  a  prcnnunire  is  wholly  out  of  the  pale  of 
the  law. — Kerr. 
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ffrii*%*aiir«»  wltirli  In*  :i«i  an  iiniixiiiual  may  ^iitTt-r      Ami  u**  tnari.  kit'i^in^  liirn  to 
wf  guilty,  tail  ^iili  ^uti'fy  ^i\«'  Itini  (■•iiih'rf ,  ui>i.  ••r  Mih  I    i.  * 


•IIU] 


niAlTKK  IX. 

«»F  Ml>ri{I^I"NN  ANh  ri»M|  MiM'i  AFKlJTISii    1111.  KINO  AND 

«.o\  K!;NMi:.M 

*Tlll.  I< Hit  til  ^)H-i  i«*^«>t'  iitiriH-i'^  iiiori*  iiiiiiit  «ii.tt«  !\  a«::iJi*t  thi'  kili^  Al*«i 
^••v«  riiiii«-ftt  nrt-  i  iitiili  <!  tiit-|>r!-:«>ii*»  uimI  i  oitti  i].|>t*> 
Mif*|iri**i*>ii*>  a  t«-i'iii  <l<'n\«l  ir<iiii  iIm*  «ilii  Fn-rf  li  h»'f-»,n  tii-^!i-«-t  <>r  « ofi- 
t<*iii|»t  t  ar«'.  Ill  llii*  ai'*-i  platM'ii  nl'  tiiir  law.  t;t  iitrall\  i.ii«lt  i«ttM*tl  {••  )-«-  mil  »u«  ti 
hi|{h  ntlriH-f*  a«»  an*  iiipIit  tin'  tli'i^nr  tit  «-a|ii(al.  \*u\  iM-:irl\  Ixir  It-rin;;  lti«-r«-«iii . 
ami  it  i«  ■•ai<l  iLat  a  iiii«pn*>ii*ii  i-  •••iitaiiutt  in  ■•%  •  t\  tna^oii  uiitt  N  Imhv  mt.at- 
iMK*Vi*r.  ainl  (tiai.it  tin'  km;;  •••*  |«lt-a**i-.  (lit*  «i|!«ii<li  r  riia\  U*  i^r***  itili  «i  a;.miii»t 
for  lilt*  tiii«|in-ii>ii  ••iii\  'I  AihI  u|M«ii  tin-  -ain«-  ptiiM  i|ili*.  uhiU'  Ui«' juri*4|ii  t;<'ri 
!>!'  tlir  fitiin-liaiiilMT  «uh^i«tiil.  It  uat  In-l*!  that  (In-  km;;  iitiu'iit  r<  mil  a  |>r«>««^ 
rulioti  t'ltr  trra*»<*ii.  aihl  I  aii*i- tilt- •|iliiii|ii<iit  t**  U- <  •  iioiii*  •!  m  that  •  ••iirl.  lurr*  ly 

fur  a  hi^h  tiii*»<li-mi-aiM<iir  .  a**  lia|i|ii-iii  •!  in  tiii>t:i t   iCii;;i  r.  «  arl  ••!   Kiit.aii'l. 

in  43  Klir. .  who  ua«*  <  ••m  itim-*!  in  t)t«*  i-atl  *»t   F.*««  \'^  r«-)ili.«>ii    '•  ■     M.«|in«:*ii.« 
an*  f(«*ii«'nilly  ili%i«It'<l  jnti*  t\\<>  •»ttrt'»:  iii'::aii%i-.  uIim  li  i  «>ii»-.it   in  tUv  c-«>n<'ral< 
inotit  «»r   «i(imi*tliih^  wliiih  <'ii::lit   ti»  )•«•  n  vral' •! .  iiii<i  |*<*-*tti\i%  whi«li  ci»ui»i*t 
ill  the  <*oninii««**i<»n  ti|'  •^•imt'tliiii;;  wliich  mi^^ht  n**t  t«»  U*  ili*fiiv 
•  l*»in  *'■   '  *'   '^'**  fir»t.  «»r  iii'i;ati\«*  kiii'l.  ii  what  !••  railr'l  ini«y'r'.«f'*A  i/  frrii- 

*  ^  >'>ri  ;  r(»n*»i**tini:  in  thr  hart*  kfM»mU-iip<  ait^l  i  ■•tirfultnrnt  nl  trraMin. 
withi>iit  any  ilr;;r««'  «•!  a'*««'iit  i)i«ti  t«i :  V»r  any  a««i  nt  iiiaki'^  xUv  |»ar!\  a  |inD- 
ri|ial  lr:iiti»r;  a-*  iiiit«-v<l  thr  i'«*fii-i-aliiii-nt.  Hhi«h  \ta<*  <-iiii»trii<-«i  ai<lini;  anil 
alK'ttinc  •li'l  at  tli«*  i-<>mmt>n  iuw  :  in  hkr  nmnn«T  a«»  th«*  kiiiiHlt-i|;;«*  nt  a  |u"t 
apiiti«»t  thi*  «tat«\  aiiit  liiit  n-Vi-alin;;  it.  ua^  n  lapilai  i-r:m«-  nt  Fh>n  ti«^  at«l 
othor  f*Tat«'«  lit  Ital\  •  rmt  it  !<•  imu  «  iia<'ti-<l.  h\  ihr  fitatiitt*  1  A  •  I'll  ai.tl 
M.  V.  1'*.  that   a    hari*  <-«*ii<  •ahiiftit  <*t   (n'a^ui   ••hall  «tiil\   Ih*  hriil   a   iiii«|in*it*n 

Tliii«  n>n<-*-alm«-nt   I nti-*  t  riiitii>al  il    thi*  pai'i\  a|  |tt/<  il  ••!   thr  lr«  aMfH  i|i«^ 

not.  a»  ^••••n  a*>  i  ••n\fitii-iitly  mav  hr.  ri\i-al  it  \**  «iimi' jii<l;:r  <*t  «f*»iitt' <»r  jo*ti*  «* 
of  tiu*|N-ai<'  /-  itiil  it  ll.i  ri*  I'f  afi\  |>ri»haMr  i  in-itui^(ai.«i  «•  ••!  a*«<  nt.  a*  li 
i»tit*  t;*H**t  !•>  a  tn-a'***iiahlf  nti'i-Iiii;;.  kiK^H  iii:;  lN*|tfn*haiHl  that  a  «*-i»*|-im4\  i* 
iiiU*ii«ti<l  aL"-iin»i  ihi'  kill;;;  or.  h<  ini;  in  nmU  i  "miiany  «>nir  )\  a*  •  .•.•  nt.  at»«l 
having  hi-anl  •tin  h  tr>'a«*«>iiaMi*  <  ••n*>|iira<  y.  nii-i-(^  th**  «atii«*  ('«»niiMi  \  a;;ain.  ai.«l 
liram  ni<*iv  nt  it.  hut  loiKiaU  n  .  thi**  >•»  an  im|'Iifti  a««(nt  in  lau.  ai«il  tuakf* 
tilt*  t*<>nf-fal«-r  ^uilt\  «•!  ai  inal  hi;:h  tr4-a«»«in    '  * 

Tlit*r«*  i**  aN«i  **uv  |i*>^iti\i-  int«|iri*>i«>n  **i  tr«-a«»ti.  fr«Mtt'«i  ««»  hy  a«'t  tif  Miii*- 

f».|  IU«k   r  <    :.  «    *.«i.«««rl  IImi  k  )tt*4tX 

.*  i«Mi»>%,  :i^»   III  i»    »i««t»if  r  «'  T    k'i«  :t  *  i  ii.i  r  •     'l 

I  iiai  r  •    .:    1  ii.«a  I  •    .    '  •  I  lUwk  r  «  :«. 

»ffil 

*  Tlj«*  IrrrO-h' !••  n.ilt;.'*  4.f  .1  t '  ^^  •  •  ar*- •!•  ii>>iiti<  ••!  ^  \  .»  irrcat  v«n«*C«  <»f  •l«lut#«  tri 
|ifiM*<«  uli<>n«  ii|-<*ii  .t  !  -  '  kf'  litiiii  .ii<l  • -f  in  otir  •••iir*«  I  tit-rf  i*  onU  ••ti«*  iii«iAn<w 
«>(  »lt«*li  A  |'r*>«t-«  iit:<>ii  .11  til*   '^t.kti>  li:il«       .1.  M  hii  il  <  .i««-  tt.f  |.«  n.itl:t<<«  iif  A  ;"-«■«««.•»  v«-r<- 

iiillii  tt'ii  11} oil  •••Mm  ]*'•'  >•*  •' '  r<  ;-.i*.i.,;  *••  !.»kf  ifi*>  i^ktii  i-i  ift4««  jnAiii-a*  la  till*  rvi^ii  «>; 
*'h»rh««  lK«- >-•<  •Mi'l.     ii.»!^*    •*•     Ir    il    .\    i*  .      <'iiii*ri%\ 

*  If  «m  |x  r->n  xr  |«r«  r»  h.i\:i:^'  kii"M|i-.|^«*  i.f  ih.  t  ••iunti«*i>in  «»f  any  trr^^kfi  tKall 
("vtiiicai  .»ii-i  ii>i  .1-  -•-  11  .t*  III  1%  i «-.  •!.- !•>••  .iii<t  iituki'  Wn>>«n  thi'  •«iui*  ■«•  tliv  I  r«».iWfet 
iif  thf  t'tiit* 'i  "^t  tt«  •  ••r  -•Till  ••n<  ••!  I (••■  jii  i«;t  •  lht-rf«ii.  i-r  !••  th**  I  rrvhlrnt  «>f  |i«>«rriM« 
!•!  a  |Mr(;i  ui  ir  *^t  »*>•  •  r  -•  tii*  •  ii«  ••'  ti.i-  •ti'l^-i  <  "r  jii*t  •  •■••  li.>  r<  •!{.  •in  h  |^rii»ii  tv  i^r***!.* 
■in  i'^*ii%  H  t.  Il  "}.».!  t  •■  A. i>ii'l^'«>«i  .:u..*\  •'!  tii:«|>: t*  mu  «'f  tfi  .«>«>ii.  an<t  •luill  Imt  iin|  rv««t»**ft 
ti'il  «'it  •  «-«i  n^:  -•  ^ «  Il  \t4i*.  uimI  tiiMU  iiot  r\i  •  t-^iitii;  •  il**  l).i>u«ali<l  «t«iUAf».  Aft  ol  t«j** 
i;ic-««.  .\|*ril  U-,  17.^',  •.  l!,  I  >tur\  •  Liaw*.  ?v;.  — >M«K3atJui*. 
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mont.  The  statiito  13  Eliz.  c.  2*  enacts  that  those  who  forge  foreign  coin,  not 
current  in  this  kingdom,  their  aiders,  abettors,  and  procurers,  shall  all  b© 
guilty  of  misprision  of  treason.  For  though  the  law  would  not  put  foreign 
coin  upon  quite  the  same  footing  as  our  own;  yet,  if  the  circumstances  of 
tra<le  concur,  the  falsiiying  of  it  may  be  attended  with  consequences  almost 
equally  pernicious  to  the  public:  as  the  counterfeiting  of  Portugal  money 
would  be  at  present;  and  therefore  the  law  has  made  it  an  offence  just  below 
ca|)ital,  and  that  is  all.  For  the  punishment  of  misprision  of  treason  is  loss  of 
the  j)rotits  of  land  during  life,  forfeiture  of  goods,  and  imprisonment  during 
life.(/  f  Which  total  forfeiture  of  the  goods  was  originally  inflicted  while 
♦the  otfence  amounted  to  principal  treason,  and  of  course  included  in  it  ptc-ioi 
a  felony  by  the  common  law ;  and  therefore  is  no  exception  to  the  ^ 
general  rule  laid  down  in  a  former  chapter,(^)  that  wherever  an  offence  is 
punished  by  such  total  forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  also  the  concealment  of  a  felony  which  a  man  knows 
but  never  assented  to ;  for,  if  he  assented,  this  makes  him  either  principal  or 
accessory.  And  the  punishment  of  this,  in  a  public  officer,  by  the  statute 
Westm.  1,  8  Edw.  I.  c.  9,  is  imprisonment  for  a  year  and  a  day;  in  a  common 
person,  imprisonment  for  a  less  discretionary  time;  and,  in  both,  fine  and  ran- 
som at  the  king's  pleasure :  which  pleasure  of  the  king  must  be  observed,  once 
for  all,  not  to  signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is  de- 
clared by  his  representatives,  the  judges  in  his  courts  of  justice;  **  voluntas  regis 
in  cnria^  non  in  camera'\h) 

There  is  also  another  species  of  negative  misprisions  :  namely,  the  concealintf 
of  treasure-trove^  which  belongs  to  the  king  or  his  grantees  by  prerogative  royal: 
the  concealment  of  which  was  formerly  punishable  by  death ;(?)  but  now  only 
by  fine  and  imprisonment.(J) 

11.  Misprisions  which  are  merely  positive  are  generally  denominated  con- 
tanpts  or  liifjh  misdemeanours  ;  of  which 

1.  The  first  and  principal  is  the  ma l-admifiisf ration  of  such  high  officers  as  are 
in  public  trust  and  employment.  This  is  usually  punished  by  the  method  of 
parliament^iry  impeachment;  wherein  such  penalties,  short  of  death,  are  in- 
flicted, as  to  the  wisdom  of  the  peers  shall  seem  proper;  consisting  usually  of 
banishment,  imprisonment,  fines,  or  perpetual  disability.  Hitherto  also  maybe 
referred  the  *ottence  of  embezzling  the  public  money ^  called  among  the  r^^ioo 
Koinans  peculatus,  which  the  Julian  law  pimished  with  death  in  a  magis-  ^ 
trate,  and  with  deportation,  or  banishment,  in  a  private  person.(/(r)  With  us  it 
is  not  a  capital  crime,  but  subjects  the  committer  of  it  to  a  discretionary  fine 
and  imprisonment.*  Other  misprisions  are,  in  general,  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  by  some  arrogant  and  undutiful 
behaviour  towards  the  king  and  government.     These  are 

2.  Contempts  against  the  king's  prerogative.  As,  by  refusing  to  assist  him  for 
the  good  of  the  public,  either  in  his  councils,  by  advice,  if  called  upon,  or  in 
his  wai-s,  by  personal  service  for  defence  of  the  realm,  against  a  rebellion  or  in*- 

(/)  1  II;.l.  p.  C.  374.  (*)  GlAnT.  1. 1,  c.  2. 

(»)  See  pagp  94.  \i)  S  Iiwt.  133. 

^A)  2  HiU.  r.  C.  375.  (*)  ln»t.  4, 18,  9. 


'This  oii«iht  to  he  14  Eliz.  c.  3;  and  the  author  has  been  led  into  the  mistake  by 
im|>li(itly  <'oi>yin^  Hawkins. — Coleridge. 

'  Hut  this  is  only  in  case  of  high  treason.  Misprision  of  a  lower  degree  is  punishable 
only  l»y  tino  and  imprisonment.    1  Hale,  375. — Ciiitty. 

*  Hut  now,  l>y  ."ill  (ioo.  III.  c.  59,  s.  1,  it  is  enacted  that  if  any  person  shall  embezzle  Of 
fran<lul<Mitly  apj^ly  moneys  issued  to  him  for  the  public  services,  he  shall  be  adjudged 
guilty  ot  a  mis<lennMnour,  and  shall  be  subject  to  transportation,  or  receive  such  pumsh- 
mrnt  as  the  court  in  which  he  is  convicted  may  in  its  discretion  think  proper. 

iS'ction  'J  enacts  that  if  any  officer,  collector,  or  receiver  intrusted  with  the  receiptor 
manuL'tMncnt  of  the  public  revenues  shall  furnish  false  statements  or  returns  of  the 
moneys  collected  by  him,  or  of  the  balances  left  in  his  hands,  he  sliall  be  guilty  of  a 
misdemeanour,  and  he  fined  and  imprisoned  at  the  discretion  of  the  court,  and  be  for- 
ever rendered  incapable  of  holding  or  eiyoying  any  office  under  the  crown. — Chittt. 
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v»i»i«>n  i/^  rn<tt*r  wliirli  v\an^  may  U*  raiikiNl  ilt«»  noi;liH'tini^  to  juin  thr 
comitiituA,  nr  |hiwit  i>t'  tlu*  n unity,  U-iiik  tlirrt'iihtu  rfquin**!  Iiy  tlir  »hrnff  or 
jui»tii-«*<«,  nri-oriliiijx  t<>  tlio  fiialiit«*  •  ili'ii.  V  iv  *«.  Hliidi  in  m  tiuty  inrunil^nt 
U|M>ii  ull  tliut  »r«'  tin«-«'ti  yvur^  nt  u;;«*.  uiidfr  tin*  «lri;n*o  nt  tmltility  bihI  al'lr  to 
trmvcl.  »i  I  4'i»iit<-iii]iCH  ai;uiii«t  tin*  i»n'ni^ativ<*  iiiav  aImi  U*  liy  pn*lrrritiK  lb« 
iiiti*n*f»tN  Mt'  »  |iini;{it  |Hit<*ii(uti'  In  t\k*tnv  «i|'  ih<*ir  owii,or  «i«tiiitf  <»r  n-«fivuiKaar 
tiling  tlmt  iiia\  i-n-att*  an  iiii«lui*  inlliiriM  «*  m  t'avnur  i»t  nurli  i*xiriii»ir  |i>»i«rr;  a« 
b}*  t4ikiii::  a  |H'ii'«tiiii  I  nun  any  ti>n'ii;n  |iriiiri*  uitlii»ut  tli«*riiri««-nl  «•!  i\»f  kiii|(  >  ■; 
Or  l»y  i1i«miIm'\  iii^  tlu*  kin^'n  laut'iil  i-oiiiniariiN:  wliftlirrltv  wnt*  i^iiuini;  «im  of 
bb  tiiurt-  III' j tilt itv,  nr  \*\  a  niiiiitii«iii<i  to  attnul  hm  |»rivy  <-«»utii  il,  nr  \*\  lrtt«r« 
lVr>rii  tliv  kiit^  ti»  a  **ijtiji*4 1  «i*niiiiaiiiliiii;  him  In  n*turii  tn»m  ii«*\«iii«l  mrm*.  t'<*r 
diiicilH*4lifiM  r  Ut  nliii  li  Lin  laiiiin  i«liall  \*v  mmunI  till  hv  tltn-^  r«*liini.  aikI  hini«rlf 
•fXiTwanl^  |iiitii«li«-«l. »  nr  l»y  lii"*  writ  ni  nr  esrat  rrtjnum^  or  |inM-lamation  (••■»• 
ttuiiHliii;;   tilt*  Mihjii-t   to  fttay  at   liomotfo     ItiiMilNtlii'iitv  to  any  of'  thi 


naiida  \n  a  liiirli  iiiiM»ri«iiiii  ami  «-otitt*m|»t ;  aii«I  m»,  laMly.  in  iliMf)i«*«iii*ii«  «•  Ut  mny 
act  ut'  purliaiiii'tit  w  lii'n*  no  |iarii«*ular  |H*imlty  in  afwiit^tirij ;  lor  tbni  it  in  |iutki«b- 
^l^o*!  al'Ic,  like  th«*  rt'At  ol'  *lhrM*  i-«»tttt*m|>t«,  hy  titic  au«l  im|»riiMinmt*tit,at  ibe 
^     iliM-ri'litMi  ni  t)i«*  kin^'n  rourin  of  jui»titv.i  /•! 

S.  roiiti*m|itM  ami  tiii<«|iriM«*h*«  aifaiimt  the  kiii^'n  pemnn  an«l  ^tremmrmt  mar 
be  by  f»|M*akiiii;  f»r  writing  a^aiii**t  thnii,  rumini;  or  winhini^  him  ill,  Kivini;  ttml 
•cmiHlali»ii*i  »tori«*^  <'<»iii-«'rniii^  hiiii,  or  «loiii|(  any  thini;  that  may  trnd  U*  kwaea 
bim  in  th«*  fntrrni  nt*  hif%  i*iilj«*i  if*,  may  «it*ak«*n  hm  KoV4*nimrnt,  c»r  may  raiav 
joalouf>ifi  lK*tw«n'ii  him  ami  hi**  |nh»|i1«v*  It  haa  lH*<*n  alM»  lu-hian  i»tfvnc»*«»l' tbia 
•peciii*  to  ilritik  t«»  thr  |iitiiiM  iiu*nMiry  of*  a  Iraitiir;  or  t'i*ra  rh*rfi(}'man  toal«iJT« 
pomonn  at  th<*  f;alli»w»  \ih«>  thfn*  |N'ntifit  in  tlu*  irraftoim  |or  uhub  tbry  die; 
tbtfav  U'iii^  ai'tM  which  ini|ili«Mlly  vm-ourn^f  rfU-lhiMi  Anil  tor  thin  ii|»r4-ira  of 
cuntt*ni|il  a  man  may  not  only  Ih'  fiitf«l  ami  imi>riiM>iiiM|,  hut  nuHvr  thr  pilUirjr.* 
or  otiii'r  iiif'amoun  <-or|N»ral  |iunir*hm«*nt ;. «/)  in  likt*  manner  a*  in  thv  antirni 
German  «-m|>in*  i»u«-li  |H*nM>iif«  an  cniK'avoured  to  miw  M-<lition,  and  duturb  Um 
public*  tranquillity,  wert*  i'«*n«K'mn«M|  to  U'conie  the  f»hjft*ta  of  |>uhlic  notorirtj 
and  deriHiin,  hy  rurryini;  a  do^  u|M>n  their  nhouhlem  I'mm  one  f(rrat  t«»«B  lo 
another.  Thi*  «*m|NTopt  Otho  I.  and  Fr««4ieriek  liarlmnifma  inflicte-il  tbU  puniak* 
mcnt  on  mihlvnii-n  ot'  (h«'  hii^ht'At  raiik.if) 

4.  (*ont«*iii|itf«  a;:ain^t  the  kinif'n  ftf/r-.  n«»t  amountin^c  to  trra«on  or /^anaimi/v, 
arv  thr  «!«-tii:il  o|  hi-*  ri(;ht  to  tlu*  c*r«>wn  in  e«>mmoii  and  unadviM*«l  diM-vNirM ; 
for.  if  it  U*  hy  ad\i*»i'dly  «|N'akin;;.  wt*  have  n«-en<jii  that  it  anionntA  to  a  pfmm^^ 
ntrr.  Tlii^  lii-i-dlrHi  f»|Nrir«  of  <-iiht«'m|>t  it,  how«*v«'r,  |»uninh<'«l  hy  our  law  wilb 
fine  anil  iin|tritiintii<*nt  lwk«*wiM*,  ii  any  |K*nMin  nhall  in  any  winr  htihl.  aArm, 
or  maintain   that   thr  rniniiiMn  hiw  of  thin  reaiiii.  not  alifred  by  fiarliattimt, 

•  1  tii«k  r  (-   -t  19  1  iiavfc  r  «  m 

•  l.m.t-  I  If   '.::>  '9  li  »i 

•  ^iiM  iM  ••  mM  I  ft  tiHi  III!  ai.  Ut 


*TnaMM>rt  f.il*«*U  tliAi  tli«*  kill.'  l.il*iinni  tiiiilrr  th<<  tttHii'ti«»n  **f  mrntAl  di-mn^«*fn«>ffit  m 
criminal,  nml  nti  iimIk  liiMi*  '•Ih  ihiv  .;  I>  A  H.  4«»l.  .1  II  A  *\  lVi7.  S.  i'  In  k«-i  r«  i'«>^ 
brit.  K.  i  l"**'!.  II. lit  fii  l.iU  \,  114.  I  I'l.  f'l  fio^f.  .'iKt.  hImt**  thf  ■hr«-mUni  wm  r«i«ivii<t#d 
of  |tuMi«}iiiii;  n  hU  1  ii|«iti  tli«*  niliiiiiii**r.fttiiiii  f»f  ihr  Iri«h  p»vrmmmt  nntl  u|«ia  IW 
tiuhhr  r<ii|i>liii-|  Aii'l  I  liniMrttT  nf  tht-  lupl-l.t-iitfiMiii  aiiil  liir*l-«-|ian«-t'llitr  of  IrrUl^i  li««4 
Kllrnlx*r<<ti/}t.  <*  .1  .  iili^cT^i-*!.  "  li  i*  m*  ii«'«*  «lii>  triiif  th4l  if  «  |*ul«li«*ali«*n  Im*  r«lniUl«^ 
to  alii'tinti-  tl<«-  .itl«'t-:piii«  ni  ihi-  im-^iI'Ii'.  \\  liiniirifitf  ilii*  |h»f «'rnn»f*nt  into  •lH««i««iMb 
wh«'thfr  tli«-  •  \t  ••!:•  lit  \h-  \-\  rt'li'  u'.*-  «ir  ••*  l^-im.  iIh*  |>r>rviii  mi  oiiitluctiDf  hmwrif  m 
rxjukM^l  IkOii-  iiii1.<-*i..ii»  <••  tlif  l.ii%       .^•v  .iUii  lliili.  l(<-i.  4'J4.   II  How.  Si  Tr.  I<'J6.  •«  <*. 

il)  till* '•*■  itf.1   nil    ^.  t!,-  .■:!.  I t  I  iil>li«liiiiie  ••-iiiHKM  li)i«*U  m  furib«»r  tir  mjid 

a^ain«t  )•>  •  iit)"Hi  itiij  ilit' •  ••'ii:  .it:<  r  it-Mi.i  I  tf  M  i#f  ti|«iii  all  t^ititir^  «»f  ib«  liWl.  A^ 
an<l.  \'y  **  *  '  4.  |  •  r'*-t.'>  •  ••i.^  ■•  *•  «1  •-:  .i  ••-*  fn*!  •»!lt'iii-«<  iit.i\  !«•  |*4iiii*li«M  an  la  rm^fn  «i|  hi^ 
miMli'iii*  .iti"'ir.  '-r  >  \  I- •ii.«liii.t  i.t  t>  r  •>••  l>'tit:  •»-  Oif  t-i<iirt  iiia\  «ir«irr.  bt  mvI  a,  t^Tviattn 
n<*t  il«-|  •- *iii^*  M  .'(.:ii  *h:rt%  ili^*  .!::•  r  *•  iiN  ii>  •' nf  )wiii«hiufiil  mnv  li^  rotiiiti«rd  i'«lt  of 
tl*«*  kiii.o  !ii  .Oil  !\  *•■•  t  *•.  !•«  r-'ii«  Inii.i-Ii*-«I  fmiiHl  ai  Iatim*  wiihin  tb«*  kind's  ^t> 
mitiit'ii*  Ml  i\   )  •■  tr  iii»i-irtf<l      ('iiiTrt 

*  \{\  .'ii<  ti..'    Ii;    I     IJ    ti.t-  |-Mii.**iriifiit  i>f  th<*  I'lltiin  «■»•  al«»h*ht'«l.  ra<v|4ili|t  in 
of  |-<-r'iir\      ori  !:■>•    •>?  :iii|'ri*<ii(:iM  rit  •ul>*li!u'i  «1    ill  il«   |iIa«*i*,  and   it  M 
aUilikhinl.  \'\  I  \     *    «-.  ^.. — MtMAftr. 
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ought  not  to  direct  the  right  of  the  crown  of  England;  this  is  a  misdemeanour, 
by  statute  13  Eliz.  c.  1,  and  punishable  with  forfeiture  of  goods  and  chattels.  A 
contempt  may  also  arise  from  refusing  or  neglecting  to  take  the  oaths  ap- 
pointed by  statute  for  the  better  securing  the  government,  and  yet  ♦act-  r*i24 
ing  in  a  public  office,  place  of  trust,  or  other  capacity,  for  which  the  said  *- 
oatlis  arc  required  to  be  taken,  viz.,  those  of  allegiance,  supremacy,  and  abjura- 
tion; which  must  be  taken  within  six  calendar  months  afler  admission.  The 
f)enaltie9  for  this  contempt,  inflicted  by  statute  1  Geo.  I.  st.  2,  c.  13,  are  very 
ittle,  if  any  thing,  short  of  those  of  a  praemunire;  being  an  incapacity  to  hold 
the  said  offices,  or  any  other;  to  prosecute  any  suit;  to  be  guardian  or  executor: 
to  take  any  legacy  or  deed  of  gift;  and  to  vote  at  any  election  for  members  or 
parliament;  and  after  conviction  the  offender  shall  also  forfeit  500/.  to  him  or 
tliem  that  will  sue  for  the  same.  Members,  on  the  foundation  of  any  college  in 
the  two  universities,  who  by  this  statute  are  bound  to  take  the  oaths,  must  also 
register  a  certificate  thereof  in  the  college-register  within  one  month  after; 
otherwise,  if  the  electors  do  not  remove  him,  and  elect  another  within  twelve 
months,  or  after,  the  king  may  nominate  a  person  to  succeed  him  by  his  great 
seal  or  sign-manual.  Besides  thus  taking  the  oaths  for  offices,  any  two  justices 
of  the  peace  may  by  the  same  statute  summon,  and  tender  the  oaths  to,  any 
person  whom  they  shall  suspect  to  be  disaffected ;  and  every  person  refusing  the 
same,  who  is  properly  called  a  non-juror,  shall  be  adjudged  a  popish  recusant 
convict,  and  subject  to  the  same  penalties  that  were  mentioned  in  a  former 
chapter ;(0  which  in  the  end  may  amount  to  the  alternative  of  abjuring  the 
realm,  or  suffering  death  as  a  felon.^ 

6.  Contempts  against  the  king's  palaces  or  courts  of  justice  have  been  always 
looked  upon  as  high  misprisions ;  and  by  the  antient  law,  before  the  conquest, 
fighting  in  the  king's  palace,  or  before  the  king's  judges,  was  punished  with 
death. (u)  So  too,  in  the  old  Gothic  constitutions,  there  were  many  places  privi- 
leged by  law,  quibus  major  reverentia  et  securitas  debetur,  ut  templa  et  judicia,  gum 
sancta  habebantur^ — arces  et  aula  regis, — denique  locus  quilibet  prcesente  aut  adven- 
tante  rege.{v)  And  at  present,  with  us,  by  the  statute  *33  Hen.  VIII.  c.  r4iio5 
12,  malicious  striking  in  the  king's  palace,  wherein  his  royal  person  re-  ^ 
sides,  whereby  blood  is  drawn,  is  punishable  by  perpetual  imprisonment^  and 
fine  at  the  king's  pleasure,  and  also  with  loss  of  the  offender's  right  hand;  the 
Bolemn  execution  of  which  sentence  is  prescribed  in  the  statute  at  length.' 

But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster  hall,  or  at 
the  assizes,  is  made  still  more  penal  than  even  in  the  king's  palace.  The  reason 
seems  to  be  that  those  courts  heing  antiently  held  in  the  king's  palace,  and  be- 
fore the  king  himself,  striking  there  included  the  former  contempt  against  the 
king's  palace,  and  something  more,  viz.,  the  disturbance  of  public  justice.  For 
this  reason,  by  the  antient  common  law  before  the  conque8t,(u7)  striking  in  the 

(()  See  puge  55.  («)  Stiernhook,  de  jurt  GaUi.  I.  3.  c  3. 

(••)  3  loDt.  liO.    LL.  Alured.  cap.  7  aad  S4.  (»)  LL.  Inm.  c.  ft.    LL.  QinuL  60.    LL.  Alurtd,  e.  7. 

^  By  Stat.  10  Geo.  IV.  c.  7,  s.  24,  any  person  assuming  any  ecclesiastical  title  established 
in  England  or  Ireland  shall  forfeit  100/.  for  each  offence;  and,  by  stat.  14  &  15  Vict.  c.  60, 
briefs,  rescripts,  or  letters-apostolical  are  declared  unlawful  and  void. — Stewart. 

*Mr.  Ilargrave  has  given  in  the  11th  vol.  of  the  State  Trials,  p.  16,  an  extract  from 
Stowe  8  Annals,  containing  a  very  curious  account  of  the  circumstances  of  the  trial  of  Sir 
Rlniund  Knevet,  who  was  prosecuted  upon  this  statute  soon  after  it  was  enacted:  **for 
wliicli  otibnco  he  was  not  onely  judged  to  lose  his  hand,  hut  also  his  body  to  remain  in 
prison,  and  his  lands  and  goods  at  the  king's  pleasure.  Then  the  said  Sir  Edmund 
Knevet  desired  that  tlie  king,  of  his  benigne  grace,  would  pardon  him  of  his  right  hand 
and  take  tlie  left ;  for  (quoth  he)  if  my  right  be  spared,  I  may  hereafter  doe  such  good 
service  to  his  praee  as  shall  plea.se  him  to  appoint.  Of  this  submission  and  request  the 
justices  forthwith  informed  the  king,  who  of  his  goodness,  considering  the  gentle  heart 
of  the  sai<l  Ivlrjiund,  and  the  good  report  of  lords  and  ladies,  granted  him  pardon,  that 
he  should  lose  neither  hand,  land,  nor  goods,  but  should  go  free  at  liberty.*' — Christiam. 

So  much  of  the  'X\  Hen.  VIII.  c.  12  (part  of  s.  6  to  s.  18)  as  relates  to  the  pui 
of  manshuif^hter  and  of  malicious  stnlcing,  by  reason  whereof  blood  shall  be         u, 
repealed  by  'J  Geo.  IV.  c.  31. — CuiTTr. 
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CHAPTER  X. 

OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

\  *TiiE  order  of  our  distribution  will  next  lead  us  to  take  into  considera-  r^tioT 
tion  such  crimes  and  misdemeanours  as  more  especially  affect  the  com-  *• 
momcealth,  or  public  polity  of  the  kingdom ;  which,  however,  as  well  as  those 
which  arc  peculiarly  pointed  against  the  lives  and  security  of  private  subjects, 
are  also  offences  against  the  king  as  the  pater-familias  of  the  nation,  to  whom 
it  ai)pertain8,  by  his  regal  office,  to  protect  the  community,  and  each  individual 
therein,  from  every  degree  of  injurious  violence,  by  executing  those  laws  which 
the  people  themselves,  in  conjunction  with  him,  have  enacted,  or  at  least  have 
consented  to  by  an  agreement  either  expressly  made  in  the  persons  of  their 
representatives,  or  by  a  tacit  and  implied  consent,  presumed  and  proved  by  im- 
memorial usage. 

The  species  of  crimes  which  we  have  now  before  us  is  subdivided  into  such  a 
number  of  inferior  and  subordinate  classes  that  it  would  much  exceed  the  bounds 
of  an  elementary  treatise,  and  be  insupportably  tedious  to  the  reader,  were  I  to 
examine  them  all  minutely  or  with  any  degree  of  critical  accuracy.  I  shall 
therefore  confine  myself  principally  to  general  definitions  or  descriptions  of  this 
great  variety  of  offences,  and  to  the  punishments  inflicted  by  law  for  each  par- 
ticular offence,  with  now  and  then  a  few  incidental  observations;  referring  the 
student,  for  more  particulars,  to  other  voluminous  authoi*s,  who  have  treated  of 
these  subjects  with  greater  precision  and  more  in  detail  than  is  consistent  with 
the  plan  of  these  commentaries. 

The  crimes  and  misdemeanours  that  more  especially  affect  the  commonwealth 
may  be  divided  into  five  species,  viz.,  *offences  against  public  justice,     r^ciog 
against  the  public  peacey  against  public  trade^  against  the  public  healthy     *- 
and  against  the  public  police  or  economy;  of  each  of  which  we  will  take  a  cur- 
sory view  in  their  order. 

First,  then,  of  offences  against  public  justice,  some  of  which  are  felonious, 
whose  punishment  may  extend  to  death ;  others  only  misdemeanours.  I  shall 
begin  with  those  that  are  most  penal,  and  descend  gradually  to  such  as  are  of 
less  mi>lignity. 

1.  Embezzling  or  vacating  records,  or  falsifying  certain  other  proceedings  in 
a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is  enacted, 
by  statute  8  lien.  VI.  c.  12,  that  if  any  clerk  or  other  person  shall  wilfully  take 
away,  withdraw,  or  avoid  any  recoi-d  or  process  in  the  superior  courts  of  justice 
in  Westminster  hall,  by  reason  whereof  the  judgment  shall  be  reversed  or  not 
take  effect,  it  shall  be  felony  not  only  in  the  principal  actors,  but  also  in  their 
procurers  and  abettors.*     And  this  may  bo  tried  either  in  the  king's  bench  or 

testimony  of  the  gentlemen  of  the  grand  jury.  It  was  held  that  the  object  of  this  oon- 
c«\ainuMU  was  only  to  prevent  the  testimony  produced  before  them  from  being  contra- 
dicted l)y  suborn»ation  of  perjury  on  the  part  of  the  persons  against  whom  bills  were 
found.  This  is  a  privilege  which  may  be  waived  by  the  crown.  See  p.  303,  pasL — 
Christian. 

»  Tho  S  Hen.  VI.  c.  12,  s.  3  is  now  repealed,  by  7  &  8  Geo.  IV.  c.  27,  by  sect.  21  of  which 
it  is  oiiJK  tod  that  *'  if  any  person  shall  steal,  or  shall  for  any  fraudulent  purpose  take 
in  Mil  its  |.l;ice  of  doposit  for  the  time-being,  or  from  any  person  having  the  lawful  cu«^ 
tody  tliortx)!',  or  shall  unlawfully  and  maliciously  obliterate,  injure,  or  destroy,  any  record, 
writ,  rriinn.  jj.'niol,  jiroress,  interrogatory,  deposition,  affichivit,  rule,  order,  or  warrant 
of  attorney,  or  any  oriirinal  document  whatsoever,  of  or  belonging  to  any  court  of  record, 
or  rrlatiiii:  to  any  niattor  civil  or  criminal  hegun,  depending,  or  terminated  in  any  such 
(onrt.  or  any  hill,  answer,  interrogatory,  dei)osition,  affidavit,  order,  or  decree,  or  any 
oriirinai  document  whatsoever,  of  or  belonging  to  any  court  of  equity,  or  relating  to  any 
cause  or  matter  begun,  depending,  or  terminated  in  any  such  court,  every  such  offender 
shall  \>o  guilty  of  a  nii.sdemeanour,  and,  l>eing  convicteil  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seiis  for  the  term  of  seven  years,  or 
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mtiiiii  III  I''*  :t»  )*v  a  iiir\  /•  vfi-.'ff',  -li:i!t' urtii  i  r«  nf  anv  of  iIm*  •tiin-ri'-r  -  'tir*.*. 
uii>l  lii<  «>rlii-r  halt  •  •»ii'iiitiii  )iiriir«  '  l.iUt'Ui»i.  I>\  »t:t;itl«-  Jl  Jai  I  «  .**•  !  • 
lii'kii«*v\  !•  ■!.'•'  aii\  till*'.  r»i'>\ir\.  t|i«t|  riipiDi  li.  •'tatnti'.  n-<  ••L^inFarii  r.  t-aii  "f 
jiiil^iiii-i.t.  Ill  till-  ii.iiin'  I'l  aipitiit  r  |i«  i-<Miti  iiiit  |in\  \  {•»  tin-  «:iriii>.  i«  \*  :>>i>\  u  .••. 
fiut  !••  lit  III  t.l  <  liT:.M  Willi  h  l.iw  I'Xtfiiil^  i>iii\  'ii  |ipHrt*<lirii^*«  ii»  !!.••  ■••urt« 
tli«iii«*  I\  I  •  ,  Imt.  I>\  •ofa'Mii  1  V\  aii'l  M  •-  I.  t"  |x  r<*iiii:it«*  aii\  ••tli^  r  )••  r*"ii  u« 
Kill  J  l<i|.i|.'  ari\  jii'l^i'  of  a*"*i/.«'  ••!'  itilMT  i  ••iiiini««i«iiit-r  aiitlinnxi'^l  t"  'akt  1^. 
ill  till-  I  ••until.  1^  ai«o  li  Ii>it\  '  y*tr  ii<<  man  •»  |>n>)M>rl\  Hniihl  !•«■  «al*-  I  rt«-  PL« 
iiii;xl*t  '**'  -ii)*|>rt oM-il  ••!'  ial*itii-il.  <ir  |m  r>iiiii«'  iiaiii*-*  Ih>  lal«i-ly  ii*iur|it-il  iz.  '"urtt 
«fr  In'tMif  (lirir  )iiiMi'-  otlii  i-r« 

l!  'Ii'  jinx  (lit  aliii«M-»  l*\  till*  r\li*ii*'ivr  ]Mi\irr  uIimIi  llif  law  i*  iil>i..*i-«i  !••  rr< 
iNiM*  III  ;^.iiili-n*.  It  i-  i-iiai  li  >l.  hv  ofatuli-  1  4  F^lu  III  <  Id.  ilial  i!  aii\  •.  i  'f  ^v 
t(Ni   ^I'lMt    •iiin-t^  lit    iiiijin»«>iiiiii'iil    iiiakr<i   aii\    |tri*M>ii«  r   tlial    1m*    liath    ;:i  «arl 

•  1*N|i      *Imi  utile  an  itf  fr-'i'T  *tr  an  'tj'i»*H"r  a:;aiii'*t  lii<*  will;   tlial   i«.  a«  hi-  •■•«.! 

^  -Ml-  lirM-aldr.  Iiiai'ii«t'  ainl  Mini  i-x  hii-ii*  •■  avrain'*!  ^'iim' i»tlM  r  j-*  n~'n,  .\ 
in  tt'i*(ii\  lit  till*  i^aoiiT  *  h'nr.  a**  Sir  IMw.ml  ('••k«-  ••I>«itv«*«.  ii  it  i«  ii<>(  ia«rjl 
t<»  in*lii< «-  ••r  <  \i  iti'  aiix  iii.in  r\iti  t>i  a  jii'^t  ai  i  ii«ati'*ii  ot  aip*tlit'r.  iiifi*  li  !•-««  t-i 
(ill  it  i<\  •liirt*^'*  <•!  iiii|inoiiiiii)«  lit  \  ainl  l«-a'»t  «>|  all  li\  ii  i;ai*ii-r.  !••  «li"in  \\.f 
|>ri'Min(  r  i**  i  niiiniitti<l  l<ir  «al«*  i  ii«t<»iv 

•S.  A  thinl  <itli'iit«*  a;;aiii»l  ihiMk-  |ii<*tii'«'  i«.  "^••^•'l^'^(^';  iIh*  i>\i-«tithi!i  nt'  lAmf'iU 
ffifiM'r  v«  riii«  i*«  at  all  tuiii-*  an  I'tti-iK  •■  ot  a  \i'T'\  lnjli  aiKJ  pn^iiniiilu-tii*  iiatarv. 
nut  iiMiv  |»artiriilarl\  »••  uIh'Ii  k  i«  an  •il*-triitth>ii  ••!  an  arn-«(  ii|i->n  i  r.ni:iiAi 
priMv^H  AimI  it  liatii  In  ni  lii>i«ifn  that  iIh'  |>art\  ••|i)mi>»iiii;  «iii  Ii  Brri-*t  tHi-»Rir« 
tlicrt'l*\  ^mitfii ^Ki   •-/  ji'iK-;    tliat    I*,  an    ii<tf«-ii:\    in    l>liMt\.aiiil  a    |*r.n' .|kiii   m 

|i»  f>ii!li-:  -'.i>  Ii  ••tli«  r  p-iiii-hiut  ii!  t-v  fiii  ■  --r  iiii]<[i-  •iiriit'iit.  '»r  l'\  U*t)i,  .m  llit*  «-*rtirt  ■<«a«I 
■Hill*  I .  .iii-i  it  »li.ill  ij>it  III  iiii\  iii<ni  tiiifnt  li>r  •Ii*  h  i'tlt  in  ••  U-  tii»«  •••»ur\  !••  •«*«-jr«'  iL^t 
th«*  Mit>*  !•■  ill  ri  -|-i-i  t  ••;  u lit.  n  iitt  ••i!i-ii<  ••  i«  •  ••iiiin.iti'*!  i«  lit**  |irii|«*rt)  **l  aiii  |"  r««ia.  %,€ 
lIlJil  ill*'  -.liiif  I*  ••!  4ii>  x.iiii*   '      *  iiiiM. 

'  ll  I**  .1  ii:;;ii  iii;*|>ii*:'>!i  III  nil  •■ll.i*r  !••  iklt**r  titt*  •'iirnliiif hC  **(  A  tn«*iiiiir;Al  of  mi 
liliiniil\  •)•«•!  %iitlf'ii  llii-  »iiii*ti"ii  ••!  tilt-  ••Mir!      .1  'l.tiinl     '»i  . 

\\\  (if  iiii-x  1\  I  '.•',  •  !••.  I'll -••ii<  :ii  tlii*  I '••T-i>t!i>  •' •  iiiU'fjliMi;  iir  «lr«lr '1  ifif  I^'* 
liaiiii  lit  ii\  |-f  ••«  •••-•iifii;-.  A*  ••III  t-\  !•■•-(  Mill  )•«■  >;iiilii  ••!  a  iniMlt-iUi'AiiiKir  |-i<ii.«l«A!«'* 
Willi  tii.<     ill  1  iiii|-i  .•«>ii;iii  ll*       ■  HUM 

Jliit,    i  \   >i  ll.  7  A    **  ii><>    1\  '.'.*.   l)i:«  >t.i'iit<\  »••  I  ir  .i»  ll   ri  Ut*-4  !•>  t)ii«  f*ff*  n^^^.  ;• 

rf|«M  •  -I     .11  <i   I*    :■>  I  ll  ••  ;•   I.  ^  «  -    .I  .ii.'i    [  \  .t  I    r    '•>■    >     i.  t ii.ii   >!•  ^iirii;  i^r  tTt^!.*  ;  •<j**ff 

«iM.ii    ■•    I.'    'ti^    I   •••■■i    \\i.'      i:!,'i.\.!    •  •    •!  -   i!ii>  >i(    I '•••n*    !••  diii\  ti>uri  **i  U«     r 

f  |u:l\  -'I  1 .1  '  ■  .»  !ii.--l'  ;ii  III  ■'!■  |-iiii.  i.  ■•  !•  *%  .tii  tr  .iii-|  ••:  !.il  •■n  I  »r  •••i«-ii  xr-af*.  ■  r  f.r.-- 
or  nil  I*  I  :- '  i<  !.!  .111-1  i.xit  <t  I .-.  |-  ll  I.  >•  !  \  i!ii  !•-  !'•  A  1 7  \  i>  I  •  '^* ,  aiiii.  )  «  itAl  • 
\V.  I  \  •  r  -•    ''.  I  '.  .11.  1    I   \      :    •       **.  '    'i    w  lit  !•     I   I"  r»iii   Ii  %\  iiiit  l«-«*n  •  **u\  .•  ic«|  •  ■' 

liliv  ••tl«  M  •  !•  t.tl.11.;  !••  Nil  ■••.11  «iiail  .il(«-i M jr«l«  l«-  iifli' !•  «l  ••!  aii«  ••l!«'ti<'«<  •'••mtnii:««l 
»til«*«'-(ii<'>>!  t"  ^11' ii  I  ••ii\  .1  (•••ll.  .Ill)  I'll  r k  I'T  ••fli«  •  r  ••?  flif«tiiirt  nlifr**  tlir  «i||rii«|rr  •■• 
ltr*ti<ii^  •'••!  i<itit\iii^'  11  l.il-«-  t  .'i.^  ill  .iii\  ;iii|ii  lii.i-iit.  kliiiMi:i|;  thr  •^iii**  !••  !■  fA^ar. 
wait  li.il'i*  !••  U-  {i.iii-|->r ;i-<l  l^r  1<>iii(i-t  ii  iii>r  h  ••  lli.iii  ••  ^•■ll  >•  ant.  Kr  !•■  t«*  inii  r^*><btf«l 
fiir  ttliX  Nim  ii'if  i-\i  •  fl.!.  J  tMi>\i.ir«  .iiii|  i.«i^«  l>i  |«-ii.kl  *«*ri  i|ii>|r.  \\\  \  A  •  \  ;4-f  r 
*.i|,  •■  1'  ii:^  |if«-ii  •tii|!--vi-l  III  III*  I  it>  i.i  ri-<  •  r-1  iitli' •■  M  It" -li.iH  rf*rt;f>  ani  vnlir.x 
an  A  ll  u«'  ■  • '!  X  .  kii'  >M  in  J  {!•<  -.iiii«  (••  I  ••-  ii.-*-  in  .iiix  tii  il*'i  iJki  |«irt.  **r  mt%}  |M*r»«>ii  iihi*  ftikA*! 
ciMiiitti:'  :  iii«-  •ifc'n.iti.M  ■!  t)i«-  .i-«:-i.iii(  n  •  ••r<i-k*-«-|M*r  t'l  «ilii»  •li^l  t^Niiilt*rfrti  ihe  %0mX 
iif  th*'  0.1  I  "llii  •'.  •••1  I"  •!•«'  •  -  -ti^  ••  :«'*i  III*  r«'<«t  iiiitrlit  !■•*  ti.iti«|«irt«'«i  fi»r  lift*  «>r  Uw  HiH  imm 
liMti  «•  iiii  \*  if-.i'r  t«-  .iii|>ri^"'iii*«l  li-r  ii>>(  iifrt-  iti«n  fitiir  Xf^r*  li>  14  A  I.bV».  t  r.  V^. 
».  I'i.  i!  .ll.  ■  --ll.'  •  r  nifU  r  iii.ii  .!•  ;  -li.ii!  M,iiiili\  •  ii(.i«  am  •!•«  iiiih<iii  ah  ^HMiiit  a  tn*^  mf«« 
t*r  •■\t'-c '.  kii-iH.ii^'  (III-  -.tiiii'  ii«>i  |ii  !•«-  Ml.  i.f  «4i.tll  !«'  trii.lii  nf  a  iui«lfl-in«<*ii*i«Ar.  aa  1 
»h«Jl  l«  Ii  I-  1>  t.ii  •  oin  !•  (ifiii  l<i  )lli|>r:*<>iitii«-lil  !<-r  ali\  Irriii  lii*l  rxcr9*Lt%0  riicbWvQ 
ni'Mllil-         ''TV  M  tut 

'>••■. i)>>  ll'if>  I\'  .ill  I  I  W  IV  I  ••''•  •.  11.  .\n>l  till*  falM*  |N*nH»nAl}on  t.f  T«»i^rt  A< 
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high  treason. (6)'  Formerly,  one  of  the  greatest  obstructions  to  public  justice, 
both  of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended  privileged 
places  whore  indigent  persons  assembled  together  to  shelter  themselves  from 
justice,  (especially  in  London  and  South wark,)  under  the  pretext  of  their 
having  been  antient  palaces  of  the  crown,  or  the  like  :{c)  all  of  which  sanc- 
tuaries for  iniquity  are  now  demolished,  and  the  opposing  of  any  process  therein 
fis  made  highly  pennl,  by  the  statutes  8  &  9  W.  111.  c.  27,  9  Geo.  I.  c.  28,  and  11 
Geo.  I.  c.  22,  which  enact  that  persons  opposing  the  execution  of  any  process  in 
such  pretended  privileged  places  within  the  bills  of  mortality,  or  abusing  any 
oflScor  in  his  endeavoui^s  to  execute  his  duty  therein,  so  that  he  receives  bodily 
hurt,  shall  be  guilty  of  felony,  and  transported  for  seven  years;  and  persons  in 
disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such  account,  or  opposing 
any  process,  or  assaulting  and  abusing  any  officer  executing  or  for  having  exe- 
cuted the  same,  shall  be  felons  without  benefit  of  clergy.* 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the  vigi- 
lance of  his  keepers  before  he  is  put  in  hold  is  also  an  offence  against  pubUc 
justice,  and  the  party  himself  *is  punishable  by  fine  or  impri8onment.(rf)  r^icioA 
But  the  officer  permitting  such  escape,  either  by  negligence  or  conni-  *- 
vancc,  is  much  more  culpable  than  the  prisoner;  the  natural  desire  of  liberty 
pleading  strongly  in  his  behalf,  though  he  ought  in  strictness  of  law  to  submit 
himself  quietly  to  custody  till  cleared  by  the  due  course  of  justice.  Officers 
therefore  who,  afler  arrest,  negligently  permit  a  felon  to  escape,  are  also  punishable 
by  fine  :(e)  but  voluntary  escapes,  by  consent  and  connivance  of  the  officer,  are 
a  much  more  serious  offence ;  for  it  is  generally  agreed  that  such  escapes 
amount  to  the  same  kind  of  offence,  and  are  punishable  in  the  same  degree, 
as  the  offence  of  which  the  prisoner  is  guilty  and  for  which  he  is  in  custody, 
whether  treason,  felony,  or  trespass.  And  this,  whether  ho  were  actually  com- 
mitted to  gaol  or  only  under  a  bare  arrest.(/)  But  the  officer  cannot  be 
thus  punished  till  the  original  delinquent  hath  actually  received  judgment, 
or  been  attainted,  upon  verdict,  confession,  or  outlawry,  of  the  crime  for  which 
he  was  so  committed  or  arrested ;  otherwise  it  might  happen  that  the  officer 
might  be  punished  for  treason  or  felony,  and  the  person  arrested  and  escaping 
might  turn  out  to  be  an  innocent  man.  But,  before  the  conviction  of  the 
principal  party,  the  officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemeanour. (^y 


(»)  2  Hawk.  p.  C.  121. 

(')  Such  Hff  IVfiitf'Fnan  and  its  enrirons,  the  &ivoy,  and 
the  Mint  in  South  wark. 
(rf)  2  Iliiwk.  F.  C.  122. 


(•)  1  Hal.  P.  c.  eno. 

(/)  Ihid.  MO.    2  Hnwk.  P.  C.  134. 

(f)  1  Hal.  P.  C.  588,  5S9.    2  Hawk.  P.  C.  134, 13ft. 


*  By  the  25  Geo.  II.  c.  .37,  s.  9,  attempting  to  rescue  a  person  convicteil  of  murder 
whilst  proceeding  to  execution  is  felony,  and  punishable  with  death.  By  the  43  (Jeo. 
III.  c.  58,  s.  1,  shooting  at  or  levelling  loaded  fire-arms  at  a  person  and  attempting  to 
discharge  the  same,  or  stabbing  or  cutting  with  intent  to  obstruct,  resist,  or  prevent  the 
lawful  apprehension  and  detainer  of  the  person  so  stabbing,  Ac.  or  the  lawful  appre- 
hension and  detainer  of  his  accomplice,  is  a  felony,  without  benefit  of  clergy.  It  seems 
the  ri^ht  of  the  party  to  arrest  should  be  proved  to  bring  a  party  resisting  within  the 
meaning  of  the  act.  1  Stark.  C.  N.  P.  246.  If  a  cutting  or  wounding,  &c.  takes  place  in 
an  attempt  to  apprehend  the  prisoner,  without  a  due  notification  of  the  warrant  or 
autliority  by  which  the  person  acts,  it  does  not  fall  within  the  meaning  of  the  act,  as  it 
is  not  a  wilful  resistance  of  a  lawful  apprehension.  3  Camp.  68,  per  lord  Ellenborough, 
C.  J.,  at  Maidstone,  Aug,  S,  1816. 

By  9  Geo.  IV.  c.  31,  a.  25,  it  is  enacted  that  where  any  person  shall  be  charged  with 
and  convicted  of,  as  a  misdemeanour,  any  assault  upon  any  person  with  intent  to  resist 
or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaulting,  or  of  any  other 
person,  for  any  offence  for  which  he  or  they  may  be  liable  by  law  to  be  apprehended  or 
tletained,  the  court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years,  and  may  also  fine  the  offender,  and  require 
him  to  find  sureties  for  keeping  the  peace.  See  1  &  2  Geo.  IV.  c.  88,  s.  2.  3  Geo.  I V.  o. 
114,  1  Burn's  J.  2,30,  et  seq. 

*  And,  by  stat.  9  Geo.  IV.  c.  31,  s.  25,  the  preventing  the  apprehension  of  an  offender 
is  a  misdemeanour,  punishable  with  fine  or  imprisonment  for  two  years. — Stiwart. 

*  There  must  be  an  actual  arrest,  as  well  as  a  lawful  arrest,  to  make  an  escape  crimiiud 
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11  Geo.  II.  c.  26,  and  24  Geo.  II.  c.  40,  if  five  or  more  persons  assemble  to  rescue 
any  retailcirs  of  spirituous  liquors,  or  to  assault  the  informers  against  them,  it 
is  felony,  and  subject  to  transportation  for  seven  years.    By  the  statute  16  Geo. 

II.  c.  31,  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any  arms, 
iiistruments  of  escape  or  disguise,  without  the  knowledge  of  the  gaoler,  though 
no  escape  be  attempted,  or  any  way  to  assist  such  prisoner  to  attempt  an  eset^e, 
though  no  escape  be  actually  made,  is  felony,  and  subjects  the  otfendcr  to  trans- 
l>ortatioii  lor  seven  years;  or  if  the  prisoner  be  in  custody  for  petit  larceny  or 
otlier  interior  offence,  or  charged  with  a  debt  of  100/.,  it  is  then  a  misdemeanour, 
punishable  with  tine  and  imprisonment.*®  And,  by  several  special  statutes,(/)  to 
rescue,  or  attempt  to  rescue,  any  person  committed  lor  the  offences  enumerated 
in  those  acts,  is  felony  without  benefit  of  clergy;  and  to  rescue,  or  attempt  to 
rescue,  the  body  of  a  felon  executed  for  murder,  is  single  felony,  and  subject  to 
transportation  for  seven  yeai*s.  Nay,  even  if  any  person  be  charged  with  any 
of  the  ollences  against  the  black-act,  9  Geo.  I.  c.  22,  and  being  required,  by  order 
of  the  privy  council,  to  surrender  himself,  neglects  so  to  do  for  forty  days,  both 
he  and  all  that  knowingly  conceal,  aid,  abet,  or  succour  him,  are  felons  without 
benefit  of  clergy." 

*7.  Another  capital  offence  against  public  justice  is  the  returning' from     r^ci oo 
transportation,  or  being  seen  at  large  in  Great  Britain  before  the  expira-     *- 
tion  of  the  term  for  which  the  offender  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself     This  is  made  felony  without  benefit  of  cler^  in 
all  cases,  by  statutes  4  Geo.  I.  c.  11,  6  Geo.  I.  c.  23,  16  Geo.  II.  c.  15,  and  8  Geo. 

III.  c.  ir>,  as  is  also  the  assisting  them  to  escape  from  such  as  are  conveying 
them  to  the  port  of  transportation." 

(*)  6  r,e«).  I.  c.  -il.  (Transportation.)   9  Oeo.  I.  c.  22.  (Black      IT.  c.  34.  (Smuggling.    See  the  52  Ofo.  III.  c.  14,%  §.  11.)  8ft 
Act.)    8  lieu.  11.  c.  20.  (i)4»tru>iQg  turnpikes,  ike)    19Ueo.      Oeo.  II.  c  37.  (Murder.)    27  Ueo.  II.  c  15.  (Black  Act) 

by  court-martial,  having  obtained  a  conditional  pardon,  escaping  out  of  custody,  and  all 
parties  aiding  such  escape,  are  punishable  as  felons.     See  Rex  vs.  Stanley,  R.  k  R.  C. 

C.  4:^2.— ClIITTY.      , 

'"  On  an  indictment  under  this  act,  the  offence  of  delivering  instruments  of  escape  to 
a  prisoni^r  ha.^  been  held  to  be  complete  though  the  prisoner  had  been  pardoned  ot  the 
oticnoe  of  which  he  was  convicted,  on  condition  of  transportation  :  and  a  party  may  be 
convicted  though  there  is  no  evidence  that  he  knew  of  what  offence  the  prisoner  had 
been  convicted.  Rex  vs.  Shaw,  R.  &  R.  C.  C.  526.  This  act  applies  only  to  cases  of 
attempt,  (Tiliey's  case,  2  Leach,  662;)  and  a  case  where  the  commitment  is  on  suspicion 
only  IS  not  within  it.  Grcenif 's  case,  1  Leach,  363.  This  act  appears  virtually  to  be  re- 
peahMl  by  4  (leo.  IV .  c.  64,  s.  43,  which  makes  delivering  instruments  of  escape  to  any 
prisoner,  whetlier  he  actually  escape  or  not,  a  felony  punishable  by  fourteen  years'  trans- 
I>ortati(>n. — Ciiittv. 

"  Some  of  these  acts,  as  far  as  they  relate  to  the  exclusion  of  benefit  of  clergy,  and  to 
tlie  form  of  punishment,  are  altered  and  amended  by  1  &  2  Geo.  IV.  c.  88,  and  5  Geo. 

IV.  c.  S4. 

By  4  (leo.  IV.  c.  54,  |  1,  to  rescue  a  party  in  custody  for  an  offence  against  the  Black 
Act  (1>  (;<M).  I.  c.  22)  is  punishable  only  with  transportation,  or  imprisonment  and  hard 
lahf)ijr. — Ciiittv. 

By  Stat.  I  Vict.  c.  01,  ^?  1  &  2,  any  person  rescuing,  or  attempting  to  rescue,  any  other 
person  who  shall  be  committed  or  found  guilty  of  <murder  shall  be  liable  to  be  trans- 
porti'd  for  life,  or  for  any  time  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  three ; 
and  now  penal  servitude  may  be  substituted. — Stewart. 

*-'  Tht^se  i)rovisions  are  virtually  repealed  by  the  5  Geo.  IV.  c.  84,  which  revives  and 
consoli<hites  into  one  act  the  laws  relative  to  the  transportation  of  offenders.  By  the 
2i2<l  section  it  is  enacted  that  if  any  offender,  sentenced  or  ordered  to  be  transported  or 
banished,  or  having  agreed  to  transport  or  banish  himself,  shall  be  afterwards  found  at 
lai  L'e,  witliout  lawful  excuse,  before  the  expiration  of  the  term  of  transportation  or  banish- 
ment, he  shall  suifer  death  without  benefit  of  clergy.  By  sect.  84,  the  a<^t  is  not  to 
extend  to  persons  banished,  under  the  60  Geo.  III.  and  1  Geo.  IV.  c.  8,  for  blasphemous 
ami  seditious  libels.  If  the  prisoner  can  show  such  circumstances  of  poverty  or  sickness 
whicli  amount  to  an  absolute  impossibility  to  transport  himself  or  leave  the  kingdom, 
he  will  not  be  within  the  act.  1  Leach,  396.  By  the  22d  sect,  of  5  Geo.  IV.  c.  84,  a  reward 
of  2U/.  is  given  for  prosecuting  an  offender  against  the  act  to  conviction. — Chitty. 

But  these  statutes  are  repealed  by  etat.  4  &  5  W.  IV.  c.  67,  by  which  this  oflfenoe  ia 
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H.  An  fi^lith  !••  t)i:ii  ••rf.i/"i/  i  p  >/''jr'/ iupI*  r  im-ti  ti«'«*  nf  AWy  my  thr  mw  iirr  to 
hii*  ft"!»  u  ;■' ^/<  Tiii^  M;i<*  :i  •  ••iitrix  aii«  ••  riirri*"!  !••  n  i;ri*:it  Iriii^tti  i»f  \iilaii;jb  ;n 
the  Itf^riiitiii;;  1*1'  tilt'  rt  i^ii  nt  4ti<ir;;i'  tin*  Kir<*l  ,  iti«*  <  ••nfi  •l«nitt*«  <•!  (Im*  !•  .••!»« 
tliUH  (litiMK^iit;;  lit  ^i'*liii  ;:<><*'i-*.  at  u  « lif*a|>  rut**,  t**  (li«-  hwiht*  lli«  iii««  .\«-«.  ai.-i 
th«*rfl*\  oiiMiii:;  all  tiirtli«-r  tiM|iiiry.  Tlti*  laiii*'ti«  .lonatltnn  WiM  |ia.|  ur.>i*  r  I-:?.. 
A  well  •lioi  i|»liiifii  •••r|»«iit'  lli:«\i"*.  l^\\l*  |irt»iij|it  in  ail  llii-ir  *|Mtil«  to  kiitu  a..  1 
ho  kr|ii  .1  ^iirt  III'  |iuMti-  iirtit-t*  t>ir  n-*tt«iriiii;  tlii-in  i'>  tin-  «i«ti«r«  at  halt  \»r  •«- 
To  pr«\iht  \iIikIi  :iii'lai-i**ii<*  |ira'-li(-t*.  t<i  tin*  nun  aii'l  in  ili'tiam  «*  «*l  (lut  i*> 
jufitn  r.  i(  ua-»  fhai  t«->l.  I>y  -talntr  4  (■«••!    |    «     ||.  ttiat  ulpN-vi-r  «liall  (akt   a  tr< 

M'artI  iiii-li  r  tin-  pn  ti-n 1   luljisii;;  aii\  ••nr  t«>  «ti>I«-n   ^iMMt*  ■•hall  •ulT*  r  a*  ilir 

frloii  ulm  ofoli'  tlM-ni,  iiiiifoi*  lit*  i:tii«f«  •>iir}|  |iriii«  i|iul  ti-i<in  t**  !'«■  a|>|'ri  !.•  r«  ji:«t 
AIhI  I>ri*ii:;li1  t**  trial,  an*!  al«x>  :;iv«-«  f\  iiliiii  r  auMinti  tin-in  WiI'I.mIi.i  •••ittinv* 
ili|;  ill  )ii*i  ••ill  prat  ti<  I*,  ua**  ii|Min  tlit>»  olaliitt' at  la«t  i  Kiit  ii-ti*i]  art*!  fX<-*  uta-*l    «»  * 

!•.  Iki-rfi\  iiii;  111  ••t«'lfii  ^inmI*.  fh'ttttf  th»m  '•  ''•■  •f'.f'n.  i*  al»«»  a  hi*:h  iiii«"i^- 
mvaii'Hir  anil  arlrmii  t^i  |iiiMii-  jii^tur  W'v  U:%\r  ^'t-n  in  a  turintT  «  ha|it«  r  « 
that  till**  iitlrtMi*.  uliK  li  it  iinl_\  a  nii»iii-ni«-an<»iir  at  i-i*nitiM>n  law.  \»\  tin-  atalu'.tf* 
8&  4  \V  ami  M  •'  *J,  an*!  .'i  Anni-.  <  Itl,  ntaki'*  tin*  nfTmilrr  a(-ii^«iir\  to  ihr  th**!) 
Bliil  ti-l'>in  Hut  li«-«  aii»i'  till'  ai  I  •-'••»<ir\  fannot  in  ifi-in'ral  U-  tn«ii.  ui.U-**  with 
thi*  |iniii-i|ial  iir  at)t*r  tin* jihiK-tpal  i«  i-nnvii'tcil.  th«*  r«Mfivi'p»  hy  (tiat  nifaii*  trr^ 
queiitly  rlinli'il  jii«tii  I*  lii  niiii'ly  whi«h.  it  i*  I'liai-tf*!.  I»y  statute  I  Ahnr.  r  v, 
and  •'>  Aiiiir.i'  :il.  that  tiii  li  ri*ii'iv«r«  may  <*till  U'  |iri»«ri-uti*ii  t>>r  a  tni««lt-iii«-ani*ur. 

*lli:i  1     ""''  I'*'"'"'**''  ''>   '""'  '^'i'^  iinpn**i-nni«-nt,  'thmi^h  tin*  |iniii  i|»al  U  U»ti  i* 
•I     ii>*l  ln'tiin*  taki-ii.  iMi  a*>  t«>  !•«■  pni^t't  iit«-<l  ati<l  <iinviiti*«|       Anil,  m  t^t^^'i 
rvci'iCiiit;  •^tnh'ti  h-ail.  in^ii.  ami  (crlaiii  nthfr  iin-taU.  •ikIi  nlfrni-r  i*.  hy  Matutr 
2SV  (■•*•»   11    r  .*(n.  |iuiii«<)taMi'  h\  f i'aii«|Miriati«iii  l<»r  fmirtrvn  \rar«   *n     S»  tLat 
now  the  ppiMMiitiir  hat  tun  nirth<M|»  in  hi*  (-hnii-t*:  i-ithrr  t«i  |iuiiif»h  thr  rrtri«rr« 
fur  till*  iui*k<li*nii'aniiiir  iiiiin«*<liaifl\ .  lN-t<iri*  ihf  thirt'  i«  taki*n.'  />•  or  tn  wait  tiii 
the  tt'lmi  in  t-nnvii-ti'il,  aini  thi-n  |iiini«h  thi'ni  a**  ai -«'•*«« iri«'«  U»  tht*  fi-hti,y       Hbt 
it  in  |*ni\  i<li-i|,  liv  tilt*  Kiiiii-  ••tadtti-t.  that  hf  •ihall  tiiilv  make  um*  i*f  «iii«*.  aii<l  f>"t 
both,  lit'  th«*hi*  iiii*tli«Mi4  lit'  |iiihi«hnifht.      liy  tin*  fiaim*  Matut«*.  aliMi.  J!i  <•«<•»   II 
c.  2i<*,  ]H-n*iih«  having;  Ira^l.  irnh.  aip|  ••llitT  inrtaN  in  thi'ir  i'iiM-mIv.  ami  rn't  c^%  :r. ^ 
BMiti**ta<  liirv  ai-i'iiiint  h«iw  thrv  <  aiiic  hv  thi*  ^a  I  lit*,  an*  ^iiiltv  nf'a  nii««l«  ni«  ai:*v:r 
anil  |iiini->halili*  hy  tini*  or  iniprioiiniiii'nt       An*l.  hy  -tatut«*  1(>  tfi*«»  III  r   4^.  a.. 
kiii'Min^  nMi-ivrr*«  ot'  hi«il«'ii  platr  «ir  jrwiU.  takrii  hv  p>hl*«-ry  mi  tht*  h:.:h«a\ 
ur  whi-ii  u  liiir:;lar\  a<-(i>nipan>i-*»  tlif  ^tfalint:.  ina\  U-  tri«-ii  a«  virll  U-|i*rv  a« 

>   %r«  atai   !!••<«•   {    c    ^'s  ■  1*  •    ^«  »!«  alil   JiMfti   111   e   ^  ^IZ,*-*  Uv  fm^m^mmmt 

*     ^«-  |«^*  1*  tff^Mtt'f    t  I   lalt  il   I   ■  t  J  tl'WWliiMla.  i      •«  1^  T^^^* 

»    •  •!.  r.   .'I 

|Hiiii*liiil>Ii   %%i!li  1r.in-i-«>T!.i?:>ii  l-^r  !.!•■.  .iii<l  prfX  ii>ii«  iiiipr'.*"iifii«*iit  i**r  iii>  t^-nn  ^-4  «i 
c'<tN**liiit:  {<<-*r  viir«    .tii  1  ii  -^^  |t  ii.il  -.  t\  I'lh*  :ii.i\  !<•'  •iilt«t:tiii«*<l      >Tt«  ifer. 

''Ill   lift   '■     I.«-«hiit>  r.    IC    A    |{   <     • '   7«i.  4  |«>lti  ••-iitKi-iT  MA*  in<lii't«'«l.  un'l«-r   4  ■•<«* 

I.  r    II    •   I.  for  i.iKiiit;  intni  \  iiiii|i-c  iIh'  |-r«t*ii f  h>  1|  itii;  a  |<r*«<ii   !••  ^■•1*   •?•   •  e. 

fr«iiii   li.iM    .iri-l  •  •iM  .•  s  i  ••!   i>  .- ii\ .  ;l.<'it»-)i   :\ th<*r}ii*l   ii<i  kif"  t**ii:«*  "f  H»*  *.' .  r- 

and  th-Mi.-ti  !••'  |«>««i-..i  -1  i|.i  f >i\«.  r  !••  *\  \  x*  l.i-ii>l  !(••-  t*  '••ii,  Jki.*i  cl.i'U^ii  \i»*'  |  ^*|«rti  «  m 
lli*%«T  ri--!    x*-'l  .iii'l  tiit   I  liii  •  r  iii'l  w*  \  ••«%•  r  !•>  i*  •li-i«-  .t 

H\  •:.»!■;  •   7  A  •••  «!•   '    1\     *    '.*.':    •••.  i:  i«  •  i..».  ••  •!.      I  n.it  ••*.  •  rt    (•••r*  •»  «ho  •Kftii  /«^ 
ruptU  1  tKi*  .III)  111-  III  \  i-r  !•  w.trl   >i.ii  •  ti\  iir  iii  l:ri->  'U .  «Mi  h  r  pn  !•  rti  •,  itr  ii|« in  »••>•.-  1 
iif  li*-i|'iii«;  nii\   |M-r-i>ii.  !•'   iii\  i  Latl*-!.  iiii'ii<-\.  \alM  ii  !•-•••  ur.li .  iir  (illirr  {■T'-ivrtt  vKai 
MH*\i-r.  «•:■:>  \i  •l.^ll  \-\  nii\  !•  ti>ii\  i-r  fiu*«h  i.ii-.iiinr  Kiti*  !•••<  ii  •:i»h-n.  lakrii.  ••('lA.nml.    ■« 
ntii\ •  r!f  •!  .1-  .i!>-r*">at>l.  •li.ill    iiii!i-«»  h>  •  .ni-i*  th*-  ••?)•  ii-ii  r  !••  !•«'  «p|-r«'hriii|««i|  ^n  1  l-r>««x*-t 
t«i  tfi^i  !-<r  th«-  •.»iii<      >-    aT-.i  \\\    ■  \    *.'\    xw     .tli  I.  >••  :li.' •  ••ii\  .    ti*|  llifrf«if.  altAil  \mf  1.aI  •'^    »; 

til** 'li^- !•  i.-'ii  ••t   iLi- •  •  ..ri    !  •  )■«  *.:  .ti.*| -'rti*!  Im  %<>ii>i  ::i k>  f  t  ill**,  ••r  f>*r  *rii  irrra  r   a 

Xtr^m  ih.iii  ••  \  •ii  \  •  .ir-.  ■•?  !•  •  \-    -.Wt]  r  .»'-iif<l  !ir  am   s  :'u  if*  ti I.itic  four  «•  */«   ait  l     1 

a  lliAi*'.  I"  )■•-  •■ii*  •■,  \'\  .  •  •  r  !..:  ■  ■•.  I  :«t  i.>  !\  <  r  |  r..  .!:•  (\  nli.}  |«<*1,  A  U*r  (■■url  •£•*••  »• 
think  til.    A\  .vl'l'.ii"n  {■■  •'!•  Ii  Mti]  r.--i.iit*-iit . 

Il\  {  ••  tnU*  rti<iii«r  .1  r<  ^«  ki-i  :  ir  Tr- ri'Turn  of  aii\  •(•-!•  n  pr«ii-«  rtr  wliAtMirvrr.  vik^a 
»liall  )..iw>  1«  •  II  •:••.!  n  .-r  i-  •!  )>ut|--i  mij  ili.i!  ii<'  •|iii^t."n«  -.lull  !-•  ••kr>«l.  tic  |<.a*.^r 
»lii  h  ii'ii  •  r(.>c'ti.i  III*,  fi  1.  U'r*  '.I.I-  -  M*  ti'l  wi  |-.irt\  ii  ill*'  !••  a  |«  ll.iltt  Iff  fl|(|«  {••««i*-|«  %^  I 
full  i'***!*  !••  iii\  |»  :"-iii  Mhi>n..;  attf  |><r  tiit-  •ariii-  \'\  ■!•  ::<>ii  of  i|>-i  t.  I)ii«  Aa  t  r«-|tf^^t 
t)i«*  *J i  i    ■        '    )  1.  ;i*  l.ir  .ft"  !•  l.kti  »  :•'  - !.«-  .1  L\  •  '  * .-;!.,;  .*•-•«  .ipN  I-  r  •lailrii  ^k«i« 

Tli*    !«*••    I    .     II.  M.  r*  la:iii»;  to.  in  I  till-  1  ii*o   l\.i     1 1  •. 'lirav'tin^  til*  licgyv^  v*^ 
|*u&uiiBii*iil  lur  tliu  ud'viicv,  arv  aUo  rfpivUcU  bjr  thi*  •tatul«.— CaitTI • 
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after  the  conviction  of  the  pnncipal,  and  whether  he  bo  in  or  out  of  custody, 
and,  if  convicted,  Bhall  bo  adjudged  guilty  of  felony,  and  transported  for  four- 
teen years.  •♦ 

10.  Ol"  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  theft  bote, 
which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also  takes  his 
^oods  ai^uin,  or  other  amends,  upon  agreement  not  to  prosecute.  *Thi8  r  j|c|oi 
is  frequently  called  compounding  of  felony,  and  forn^erly  was  held  to  *- 
make  a  man  an  accessory;  but  it  is  now  punished  only  with  fine  and  imprison- 
ment.(//)  This  ]>ervei*sion  of  justice,  in  tho  old  Gothic  constitutions,  was  liable 
to  the  most  severe  and  infamous  punishment.  And  the  Salic  law,  ^^latroni  eum 
siniHem  habuit,  qui  furtum  celare  vellet^  et  ocatlte  sine  jwUre  composifionem  ejus  ad* 
mitt  ere '\r)  By  statute  25  Geo.  II.  c.  36,  even  to  advertise  a  reward  for  the  re- 
turn of  things  stolen,  with  no  qnestions  asked,  or  words  to  tho  same  purport, 
subjects  the  advertiser  and  the  printer  to  a  foriciture  of  50/.  each. 

11.  Common  barretry  is  tho  offence  of  frequently  exciting  and  stirring  up  suits 
and  quarrels  between  his  majesty's  subjects,  either  at  law  or  atherwi»c.(8)"    Tho 

)unishment  for  this  offence  in  a  common  person  is  by  fino  and  imprisonment; 

ut  if  the  offender  (as  is  too  frequently  the  case)  belongs  to  the  profession  of  the 
law,  a  barretor  who  is  thus  able  as  well  as  willing  to  do  mischief  ought  also  to 
be  disabled  from  practising  for  tho  future.(i?)  And  indeed  it  is  enacted,  by 
statute  12  Geo.  I.  c.  29,  that  if  any  ono  who  hath  been  convicted  of  forgery, 
])erjui'y,  subornation  of  perjury,  or  common  barretiy,  shall  practise  as  an  at- 
torney, solicitor,  or  agent,  in  any  suit,  the  court,  upon  complaint,  shall  examine 
it  in  a  summary  way,  and,  if  proved,  shall  dirot  t  the  oflcnoer  to  bo  transported 
for  seven  years.  Hereunto  may  also  be  referred  another  offence  of  equal  ma- 
lignity and  audaciousness,  that  of  sueing  another  in  the  name  of  a  tietitious 
plaintiff;  cither  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit.  This 
of!encc,  if  committed  in  any  of  the  king's  superior  courts,  is  leA,  us  a  high  con- 
tempt, to  be  punished  at  their  discretion.  But  in  courts  of  a  lower  degree,  whore 
the  crime  is  equally  pernicious  but  the  authority  of  the  judges  not  equally  ox- 
tensive,  it  is  directed,  by  statute  8  Eliz.  c.  2,  to  be  punished  by  six  months'  im- 
prisonment, and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  oflcnco  that  bears  a  near  reliition  to  the  former,  being 
an  officious  intenncddling  in  a  suit  that  *no  way  belongs  to  one,  by  main-  r*iofc 
taining  or  assisting  either  party,  with  money  or  otherwise,  to  prosecute     *■ 

or  defend  it;(ti)  a  practice  that  was  greatly  enconraged  by  tho  first  introduction 
of  nses.(?r)  This  is  an  offence  against  i>ublfc  justice,  as  it  keeps  alive  strife  and 
contention,  and  perverts  the  remedial  process  of  the  law  into  an  engine  of  op- 
pression. And  therefore,  by  tho  Roman  law,  it  was  a  species  of  the  crimen  falsi 
to  enter  into  any  confederacy,  or  do  any  act,  to  support  another's  lawsuit,  by 
money,  witnesses,  or  patronage. (rr)     A  man  may,  however,  maintain  the  suit  of 

(»t  I  Hawk.  p.  C.  125.  (•)  IbW  349. 

C)  SthTiih.  tk  jurf  ChUi.  I.  Z,  c,  6.  (•)  Dr.  A  St.  208. 

{•)  1  llrnk.  F.  C.  24*.  (■)  F/.  48, 10,  20. 
(V  IWI.l.  244. 

'*  The  acts  mentionet^l  ahove  are  inostly  repealed  bv  later  acts  which  are  nearly  similar 
to  them.    Soo  I  &  2  Gei).  IV.  c.  75;  7  &  8  Geo.  IV.  c.'29:  3  Geo.  IV.  c.  24.— Chitty. 

By  Stat.  14  &  15  Vict.  c.  100,  g  14,  on  an  indictment  for  jointly  receiving  any  [>roperty, 
person;^  guilty  of  s«^]Kirately  receiving  may  be  convicted.  Separate  acce^ssories  and  re- 
ceivers may  be  included  in  the  sair^e  indictment  in  the  absence  of  the  principal  felon. — 

St  F.  WART. 

^'  Di-Ntmbinfj  tlie  peace,  making  false  inventions,  propagating  evil  reports  and  culum- 
nics,  an«l  >prca<ling  false  and  groundless  rumours,  whereby  discord  and  disquiet  may  ensue 
iimoii;:st  neighbours,  mav  properly  be  ranked  under  the  head  Barretry.  1  Inst.  3G8.  1 
Hawk.  V.  C.  24.5.  See  T  Hale,  P.  C,  c.  27.  Bac.  Abr.  Barretry,  1  Russell,  18:>.  on  this 
subject.  See  also  the  Oi.se  of  Barretry^  8  Co.  Rep.  30,  b.  No  one  can  be  convicted  for  a 
single  Jict  of  barretry  ;  for  every  indictment  for  that  offence  must  charge  the  defendant 
with  being  a  mnunnn  barretor.  In  a  late  case  in  the  King's  Bencli,  where  an  attorney, 
with<tut  any  corruj)t  or  unworthy  motives,  prepared  a  special  case  in  or^ler  to  take  the 
opin on  <A'  the  court  upon  the  will  of  a  testator,  and  suggested  several  facts  which 
no  Inundation,  he  Wius  held  to  be  guilty  of  a  contempt  and  fined  30/.  In  re  E 
and  \i.  M):  3  B.  &  C.  5U7.— CiiiTTy. 
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version  of  public  justice,"  for  which  the  party  injured  may  either  have  a  civil 
HclioQ  by  writ  of  conspiracy,  (of  which  we  spoke  in  the  preceding  book,)(c)  or 

(«)  8«e  book  iil.  page  126. 

"The  instimce  pointed  out  by  the  learned  commentator  ia  not  the  only  one  in  which 
parties  may  be  inaictod  for  a  conspiracy ;  and  it  may  be  stated  as  a  general  rule  that  all 
confedoracies  wrongfully  to  prejudice  another  are  misdemeanours  ut  common  law,  and 
iiidioUiblc  accordingly,  whether  the  intention  is  to  injure  his  property,  his  person,  or  his 
character.  See  1  Hawk.  c.  72,  s.  2.  But  no  indictment  lies  for  conspiring  to  commit  a 
civil  trespass  on  a  preserve  to  take  game,  though  effected  in  the  night  and  with  destruc- 
tive weapons.     13  East.  228. 

The  offence  of  conspiracy  is  not  confined  to  the  prejudicing  a  particular  individual:  it 
may  be  to  ii\jure  public  trade,  to  effect  public  health,  to  violate  public  policy,  to  insult 
J >uV)lic  justice,  or  to  do  any  act  in  itself  illegal. 

There  are  many  cases  in  which  the  act  itself  would  not  be  cognizable  by  law  if  done  by 
a  single  person,  which  becomes  the  subject  of  indictment  when  effected  by  several  witn 
a  Joint  design.  6  T.  R.  630.  Thus,  each  person  attending  a  theatre  has  a  right  to  express 
his  disapprobation  of  the  piece  acted,  or  a  performer  on  the  stage,  but  if  several  pre- 
viously agree  to  condemn  a  play  or  hiss  an  actor,  they  will  be  guilty  of  conspiring.  2 
Camp.  358.  In  the  case  of  workmen  refusing  to  proceed  unless  they  receive  an  advance 
of  wages,  it  is  clear  that  any  one  of  them  might  singly  act  on  this  determination  :  but  it 
is  criminal  when  it  follows  from  a  plan  preconcerted  by  many.  6  T.  R.  636.  See  the 
statute  as  to  combinations  among  workmen,  infra.  There  are  other  cases  in  which, 
though  tlie  act  may  be  morally  criminal,  it  is  not  illegal,  except  on  the  ground  of  con- 
spiracy :  thus  the  verbal  slander  of  a  private  individual  is  not  indictable,  but  it  is  so 
where  several  unite  in  a  scheme  to  blast  his  character.  1  Lev.  62.  1  Vent.  304.  And 
in  every  case  that  can  be  adduced  of  conspiracy  the  offence  depends  on  the  unlawful 
agreement  and  not  on  the  act  which  follows  it:  the  latter  is  but  evidence  of  the  former. 
2  Burr.  993.     3  Burr.  1321. 

To  constitute  a  conspiracy,  as  observed  in  the  text,  there  must  be  at  least  two  persons 
implicated  in  it ;  and  a  husband  and  wife  cannot  be  guilty  of  it.  1  Hawk.  c.  72,  s.  8.  If 
all  the  persons  in  the  indictment  be  acquitted  except  one,  and  the  indictment  do  not 
lay  the  offence  as  committed  jointly  with  other  persons  unknown,  no  judgment  can  be 
passed  on  such  one.  Poph.  202.  3  Burr.  1262.  12  Mod.  262.  But  one  conspirator  may 
be  tried  singly ;  as  if  the  others  had  escaped,  or  died,  before  the  trial  or  the  finding  of 
the  bill,  he  may  be  convicted  alone.  1  Stra.  193.  2  Stra.  1227.  It  is  no  offence  to  con- 
spire to  pro-iecute  a  guilty  person.     1  Salk.  174. 

It  is  not  necessarv  to  constitute  the  offence  that  any  act  should  be  done  in  pursuance 
of  the  conspiracy,  (2  Lord  Raym.  1167.  8  Mod.  321.  1  Salk.  174.  1  Bla.  Rep.  392,)  or 
that  any  party  was  actually  injured.     1  Leach,  39. 

Conspiracies  and  combinations  among  workmen  for  a  long  time  engrossed  the  attention  of, 
nnd  perplexed,  the  legislature.  Until  the  passine  of  the  6  Geo.  IV.  c.  129,  the  common 
law  relative  to  such  an  offence  was  considered  detective.  This  act,  however,  repeals  all 
the  former  acts  on  the  subject  of  such  combinations,  and  leaves  the  offence  as  it  before 
stood  at  common  law.  However,  by  the  3d  section,  if  a  person,  by  force,  violence,  threats, 
(ii* obstruction,  compel  any  person,  hired  or  employed  m  any  trade  or  business,  to  depart 
from  his  hiring  or  employment,  or  obstruct  him  from  returning  to  his  work  before 
finished,  or  prevent,  or  endeavour  to  prevent,  any  person  from  hiring  himself,  or  from 
accepting  employment :  or  by  force,  or  threats,  &c.,  molest  another  in  his  person  or  pro- 
perty, to  induce  him  to  become  a  member  of  any  club  or  association,  or  to  contribute  to 
any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
any  particular  club  or  association  ;  or  not  having  contributed,  or  having  refused  to  con- 
tribute, to  any  common  fund,  or  to  pay  any  fine  or  penalty;  or  on  account  of  his  not 
lijiving  comj»lied,  or  of  refusing  to  comply,  with  any  regulations,  Ac.  made  to  obtain  an 
advance,  or  to  reduce  the  rate  of  wages,  or  to  lessen  or  alter  tlie  hours  of  working,  or  to 
<lt'(TOiv«c  or  alter  the  (piantity  of  work ;  or  to  regulate  the  mode  of  carrying  on  any  manu- 
facture, trade,  or  business,  in  the  management  thereof;  or  by  violence,  or  threats,  or  ob- 
struction, force  any  person  carrying  on  any  business  to  make  any  alteration  in  his  mode 
of  carrying  on  such  business,  or  to  limit  his  number  of  workmen;  such  offender  and  his 
jiccessories  may  be  imprisoned,  with  or  without  hard  labour,  for  not  exceeding  three  ca- 
lendar months.  By  sect.  4,  persons  may  meet  together  for  the  sole  purpose  of  consulting 
upon  and  detormining  the  rate  of  wages,  or  hours  of  work,  and  may  enter  into  an  agree- 
ment for  framing  the  rate  of  wages  or  hours  of  work.  And,  by  sect.  5,  the  masters  of 
workmen  may  do  the  s.ame.  By  sect.  6,  offenders  against  the  act  may  be  called  on  to 
give  evidence  for  the  king,  or  prosecute  an  informer  on  any  information  exhibited  under 
the  act.  Sect,  7  gives  a  summary  proceeding  before  a  magistrate  for  an  offence  under 
the  act. — CuiTTv. 
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now  too  frequent  upon  every  petty  occasion ;  since  it  is  more  than  possible 
that  by  such  idlot)ath8  a  man  may  frequently  in  foro  conscientia:  incur  the  ^uilt 
and  at  the  same  time  evade  the  temporal  penalties  of  perjury.  The  perjury 
must  also  be  corrupt,  (that  is,  committed  tnalo  animOy^  wilful,  positive,  and  abso- 
lute :^^  not  upon  surprise,  or  the  like  :  it  also  must  oe  in  some  point  material 
to  the  question  in  dispute ;"  for  if  it  only  be  in  some  trifling  collateral  circum- 
stance, to  which  no  regard  is  paid,  it  is  no  more  penal  than  in  the  voluntary 
extrajudicial  oaths  before  mentioned.  Subornation  of  perjury  is  the  offence  of 
procuring  another  to  *take  such  a  false  oath  as  constitutes  perjuiy  in  r^c-ioo 
the  principal."  The  punishment  of  perjury  and  subornation  at  common  •• 
law  has  been  various.  It  was  antiently  death  ;  afterwards  banishment,  or 
cutting  out  the  tongue;  then  forfeiture  of  goods;  and  now  it  is  fine  and  impri- 
sonment and  never  more  to  be  capable  of  bearing  testimony.(^)  But  the 
statute  5  Eliz.  c.  9  (if  the  offender  be  prosecuted  thereon)  inflicts  the  penalty* 
of  perpetual  infamy,  and  a  fine  of  40/.  on  the  suborner:  and,  in  default  of  pay- 
ment, imprisonment  for  six  months,  and  to  stand  with  both  ears  nailed  to  the 
pillory,  rerjury  itself  is  thereby  punished  with  six  months'  imprisonment,  per- 
petual infamy,  and  a  fine  of  2U/.,  or  to  have  both  ears  nailed  to  the  pillory. 
But  the  prosecution   is  usually  carried  on  for  the  offence  at  common  law; 

{»)  3  Inst  les. 

"  If  a  man  swenrs  that  he  believes  that  to  be  true  which  he  knows  to  be  false,  he  swears 
as  absolutely,  and  is  as  criminal  in  point  of  law,  as  if  he  had  made  a  positive  assertion 
that  the  fact  was  as  he  had  swore  he  believed  it  to  be.  3  Wils.  427.  2  Bla.  Rep.  881.  1 
Leach,  242.  Hawk.  b.  1,  c.  69,  s.  7,  n.  a.  The  false  swearing,  however,  as  to  the  legal 
operation  of  a  deed  is  not  indictable.     1  Esp.  Rep.  280. — Chitty. 

^  If  the  subject-matter  is  entirely  foreign  to  the  purpose,  ngt  tending  either  to  extenu- 
ate or  increase  the  damages  or  the  guilt,  nor  likely  to  induce  the  jury  to  give  a  more  easy 
credit  to  the  substantial  part  of  the  evidence,  the  party  will  not  be  liable  to  an  indict- 
ment. Hawk,  b,  1,  c.  60,  s.  8.  To  swear  falsely  as  to  the  character  of  a  witness  is  suflS- 
ciently  material.  Com.  Rep.  43.  1  Ld.  Raym.  258.  And  in  general  it  is  sufficient  if  the 
matter  be  circumstantially  material  to  the  issue  or  affect  the  ultimate  decision.  1  Ld. 
Raym.  2<^)8.  2  id.  889.  2  Roll.  R.  369.  Thus,  perjury  may  be  committed  by  falsely 
swearing  that  another  witness  is  entitled  to  credit  if  such  assertion  conduce  to  the  proof 
of  the  point  in  issue.  1  Ld.  Raym.  258.  And  it  is  certain  that  there  is  no  necessity  that 
ttie  false  evidence  should  be  sufficient  to  render  the  party  on  whose  behalf  it  is  given 
successful,  but  it  will  suffice  if  that  is  its  evident  tendency,  (2  Ld.  Raym.  889,)  or  if  in  a 
civil  action  it  has  the  effect  of  increasing  or  extenuating  the  damages,  comme  sembU, 
Wood's  Inst.  4^55.  In  a  late  case,  in  an  indictment  for  perjury,  in  an  answer  in  chancery 
to  a  bill  filed  against  the  defendant  for  the  specific  performance  of  an  agreement  relating 
to  the  purchase  of  land,  the  defendant  had  relied  on  the  statute  of  frauds,  (the  agree- 
ment not  being  in  writing,)  and  had  also  denied  having  ever  entered  into  such  an  agree- 
ment, and  upon  this  denial  he  was  indicted;  but  it  was  held  that  the  denial  of  an 
agreement  which  by  the  statute  of  frauds  was  not  binding  on  the  parties  was  immaterial 
and  irrelevant,  and  not  indictable.     1  Ky,  k  M.  109. 

To  constitute  perjury  at  common  law  it  is  not  necessary  that  the  false  oath  should  ob- 
tain any  credit,  or  occasion  any  actual  injury  to  the  party  against  whom  the  evidence  is 
given :  for  the  prosecution  is  not  grounded  on  the  inconvenience  which  an  individual 
may  sustain,  but  on  the  abuse  and  msult  to  public  justice.  2  Leon.  211.  3  Leon.  230. 
7  f.  R.  ai"). 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party  may  be  prosecuted  by  in- 
dictment at  common  law,  though  the  offence  may  not  amount  to  perjury.  Thus,  it 
appears  to  have  been  holden  that  any  person  making,  or  knowingly  using,  any  false 
artidavit  taken  abroad  (though  a  perjury  could  not  be  assigned  on  it  here)  in  order  to 
nii>h'a(l  our  courts  of  justice,  is  punishable  as  a  misdemeanour;  and  lord  Ellenborough, 
r.  ,].,  said  "that  he  had  not  the  least  doubt  that  any  person  making  use  of  a  false  m- 
^tiument.  in  order  to  prevent  the  due  course  of  justice,  was  guilty  of  an  offence  puniah- 
able  by  indictment  "     8  East,  3()4.     2  Rass.  1759.— Chittv. 

^*  To  render  the  offence  of  subornation  of  perjur}-  complete,  either  at  common  law  or 
on  the  statute,  the  false  oath  must  be  actually  taken,  and  no  abortive  attempt  to  solicit 
will  bring  the  oti'ender  within  its  penalties.  3  Mod.  122.  1  Leach,  455,  notes.  But  the 
criminal  solicitation  to  commit  perjury,  though  unsuccessful,  is  a  misdemeanour  at  oom* 
mon  law.  {lunishable  not  only  by  fine  and  imprisonment  but  by  oorporal  and  infamottt 
punishiv*^nt.     2  East,  Rep.  17.     1  Hawk.  c.  19,  s.  10.    6  East,  464. — Chitty. 
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w^  |N*rjiir\   («.  It  i«  iimI    )i\   aii\   im  an-  !••  Im*  i  ••iii|iar«*i|  wiili   •«*rn«*  i>lli«*r  «*ffi-i*«  t  • 
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justice,  yet  by  a  strange  indulgence  in  one  instance  it  tacitly  encoura^sred.  thift 
practice  :  allowing  the  magistrate  to  receive  small  presents,  provided  luxsy  did 
not  in  the  whole  exceed  a  hundred  crowns  in  the  year:(m)  not  considering  the 
insinuating  nature  and  gigantic  pi^ogress  of  this  vice  when  once  admitted. 
l*lato,  therefore,  more  wisely,  in  his  ideal  republic,(n)  ^orders  r*i4(| 
those  who  take  presents  for  doing  their  duty  to  be  punished  in  the  •• 
severest  manner :  and  by  the  laws  of  Athens  he  that  offered  was  also  prosecuted 
as  well  as  he  that  received  a  bribe.(o)  In  England  this  offence  of  taking 
bribes  is  punished  in  inferior  officers  with  fine  and  imprisonment;  and  in  those 
who  offer  a  bribe,  though  not  taken,  the  same.(/))  But  in  judges,  especially  the 
superior  ones,  it  hath  been  always  looked  upon  as  so  heinous  an  offence  that 
the  chief  justice  Thorpe  was  hanged  for  it  in  the  reign  of  Edw.  III.  By  a 
8tatute((/)  11  Hen.  IV.,  all  judges  and  officers  of  the  king,  convicted  of  bribery, 
shall  forfeit  treble  the  bribe,  oe  punished  at  the  king's  will,  and  be  discharged 
from  the  king's  service  forever.  And  some  notable  examples  have  been  made 
in  parliament  of  persons  in  the  highest  stations,  and  otherwise  very  emineDt 
and  able,  contaminated  with  this  sordid  vice. 

18.  p]mbracery  is  an  attempt  to  influence  a  jury  coiTuptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and  the  like.(r)  The 
punishment  for  the  person  embracing  is  by  fine  and  imprisonment;  and  for  the 
juror  so  embraced,  if  it  be  by  taking  money,  the  punishment  is  (by  divers 
statutes  of  the  reign  of  Edward  III.)  perpetual  infamy,  imprisonment  for  a 
year,  and  forfeiture  of  the  tenfold  value." 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not,  was 
anliently  considered  as  criminal,  and  therefore  exemplarily  punished  by  attaint, 
in  the  manner  formerly  mentioned.(5)''* 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers^  in- 
trusted with  the  administration  of  justice,  as  sherifis,  coroners,  constables,  and 
the  like,  which  makes  the  offender  liable  to  be  fined;  and  in  very  notorious 
cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one.(t)  Also, 
the  omitting  to  apprehend  persons  oftering  stolen  '♦'iron,  lead,  and  other  r*i  i^ 
metals  to  sale  is  a  misdemeanour,  and  punishable  by  a  stated  fine,  or  *■ 
imprisonment,  in  pursuance  of  the  statute  29  Geo.  II.  c.  30. 

21.  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity ;  and  so  much  the  deeper,  as  there  are  many  opportunities  of 
putting  it  in  practice,  and  the  power  and  wealth  of  the  ottenders  may  oflen 
deter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and  tyran- 
nical partiality  of  judges,  justices,  and  other  magistrates^  in  the  administration 
and  under  the  colour  of  their  office.  However,  when  prosecuted,  either  by 
impeachment  in  parliament,  or  by  information  in  the  court  of  king's  bench, 
(according  to  the  rank  of  the  offenders,)  it  is  sure  to  be  severely  punished  with 
forfeiture  of  their  offices,  (either  consequential  or  immediate,)  fines,  imprison- 
ment, or  other  discretionary  censure,  regulated  by  the  nature  and  aggravations 
of  the  off'ence  committed.* 

22.  Lastly,  extortion  is  an  abuse  of  public  justice,  which  consists  in  any  officer's 
unlawfully  taking,  by  colour  of  his  office,  from  any  man,  any  money  or  thing 

(-)  Ff.  4S  n,  fi.  (f)  Ibid.  U6. 

(*)  lit  Leq.  I.  12.  (-)  1  Uawk.  P.  C.  259. 

(•)  Pott.  Antlq.  b.  i.  c.  23.  (•)  See  Uwk  iil.  pp.  402,  403. 

(P)  3  Inst.  147.  (•)  1  Uawk.  P.  C.  168. 

"  By  the  6  Geo.  IV.  c.  50,  s.  Gl,  the  offence  of  embracerj'  of  jurors,  and  jurors'  wilfully 
and  corruptly  consenting  thereto,  is  punishable  by  fine  and  imprisonment. — Chittt. 

*Tlic  writ  of  attaint  against  jurors  is  now  utterly  abolished,  by  the  G  Geo.  IV.  c.  50, 
^  00;  and,  by  §  til,  tliey  are  rendered  punishable  for  misconduct  by  another  mode. — 

("lIITTY. 

^  On  motion**  for  informations  against  magistrates  the  question  is,  not  whether  the  act 
done  mig}it  on  full  investigation  be  found  to  be  strictly  right,  but  whether  it  proceeded 
from  o|)j)ressive,  dishonest,  or  corrupt  motives,  (under  which  fear  and  favour  may  gene- 
rally be  included,)  or  from  mistake,  or  error:  in  either  of  the  latter  cases  the  court  will 
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[BuuE  IV. 


«*f*  vnlur  tliut   i«i   rmi  «|iio  in  hiin.  nr  tii<»ri*  timii  m  iliio.  ^r  U'Tirt'  it   m  ■!  4«*    ■  • 
Tlir  piii.ixhiiit'iit   i«  liiM-  aii'l   iiii|iri«itiiiiit>tit.  ami  iM»iiir(iiu«-ii  a  l<»rt«*iliir«   *A   lti« 


rilAlTKK  XI 


C»K  «»KKi:N«r>  AiiMN^T  TIfK  ITBI.I*'  TKA^'K 

,ll., -  'Wr  :ir«'  iir\!  !•!  (im^iiliT  «t!T«'ii»'«-*  fiL'^tiM*'  'J'*"  |'mJ'Ii«-  ;*ff'V  ;  thf  f^in- 

"^      MTX  :iTiiiii  lit  u  iiK-li  1^  iiilrii'«l«-'l  (•■  till*  kin^  :iri'l  hi*  liffit  iT^.  iri  l)i«   tii.ii»i»rr 

JinH  l"r  tlj«"  ri:i»ttri«»  w  lii»  li  wt-rf  f<triiifrl\    fiit'iititi!i«  •!  :il  hirji-     r       I  lii-«t-  #••?,  fir«-« 

• 

■  n»  ••itl»*-r  •lit  li  ai  aff  an  aifiinl  l»rfa»  li  ••!  lln*  |hm«  •  ;  i^r  #  ♦iri»!ni«  t;\  i!\  •••  J-y 
U'ImIiHl;  l»»  iiiaki'  titlHr-*  J'n;iU  il  H«ifli  i»l"  f  In  •••  •jn-f  n--  an-  al«M»  •:!!.•  r  !•!••- 
iiifilj**.  «*r  ii«i|  tildiifotii  'I'lif  ti-!<iiiiMii«  |tri>at'lii"*  ••!  llii*  ]h  a4-f  an-  "tr:iiiit«l  up 
|i>  tliul  ilfifn'i*  «>t'  iiialiiftiitv  Kv  \irtiii*  mI'  i«i«vi*ml  iii**'lrrri  *itatiiti*«:  nifl  tiartirn- 
Uriv.- 

1.  Tin*  ri'-'"»M  »f  «.»»*fri't/i»i  /  11?'  fir*/iv*  iii-r«<in«  'ir  iiMiri-.  ami  fi«»t  •li«j»«'r^:fi;»  viffM*!) 
tiriN'laiiiatiiiti  'rhi«u:it  !ir-f  iii:i'lf  liiuli  tn:i«t'ii  l'\  -»a?ii!i'  /»  A  4  K-lw  \l  r 
;i,  wlirii  iIm-  kiri:;  w  a*  a  iii:ii"r.  an-l  ;i  «-liafj:;i'  in  ri-li.Mi»!i  l»*  Ki-  ••^•••••l  .  I>ul 
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intended  to  be  re-established  '^'whieh  was  likely  to  produce  great  discon-  r*i4Q 
tents ;  but  at  first  it  was  made  only  for  a  year,  and  was  afterwards  ^ 
continued  for  that  queen's  life.  And,  by  statute  1  Eliz.  c.  16,  when  a  reformat 
tion  in  religion  was  to  be  once  more  attempted,  it  was  revived  and  continued 
durin<;  her  life  also,  and  then  expired.  From  the  accession  of  James  the  First 
to  the  death  of  queen  Anne,  it  was  never  once  thought  expedient  to  revive  it; 
but  in  the  first  year  of  George  the  First  it  was  judged  necessary,  in  order  to 
support  the  execution  of  the  act  of  settlement,  to  renew  it,  and  at  one  stroke 
to  make  it  perpetual,  with  large  additions.  For,  whereas  the  former  acts  ex- 
pressly defined  and  specified  wiiat  should  be  accounted  a  riot,  the  statute  1 
Geo.  I.  c.  5  enacts,  generally,  that  if  any  twelve  persons  are  unlawfully 
assembled  to  the  disturbance  of  the  peace,  and  any  one  justice  of  the  peace, 
sheriff,  under-shenff,  or  mayor  of  a  town  shall  think  proper  to  command  them 
by  proclamation  to  disperse,  if  they  contemn  his  orders  and  continue  together 
for  one  hour  afterwards,  such  contempt  shall  be  felony  without  benefit  of 
clergy.'  And  further,  if  the  reading  of  the  proclamation  be  by  force  opposed, 
or  tlie  reader  be  in  any  manner  wilfully  hindered  from  the  reading  of  it,  such 
opposers  and  hinderers  are  felons  without  benefit  of  clergy;  and  all  persons  to 
whom  such  proclamation  ought  to  have  been  made,  and  knowing  of  such  hinder- 
ance,  and  not  dispersing,  are  felons  without  benefit  of  clergy.  There  is  the 
like  indemnifying  clause  in  case  any  of  the  mob  be  unfortunately  killed  in  the 
endeavour  to  disperse  them  ;  being  copied  from  the  act  of  queen  Mary.  And, 
by  a  subsequent  clause  of  the  new  act,  if  any  persons  so  riotously  assembled 
begin,  even  before  proclamation,  to  pull  down  any  church,  chapel,  meeting-house, 
dwelling-house,  or  out-houses,  they  shall  be  felons  without  benefit  of  clergy.* 

2.  By  statute  1  Hen.  VII.  c.  7,  unlawful  hunting  in  any  legal  forest,  park,  or 
warren,  not  being  the  king's  property,  by  nighty  or  with  painted  faces,  was  de- 
clared to  be  single  felony.  But  now,  by  the  statute  9  Geo.  I.  c.  22,  to  appear 
armed  in  any  enclosed  forest  or  place  where  deer  are  usually  kept,  or  in  any 
warren  for  hares  or  coneys,  or  in  any  high*road,  open  heath,  common,  r*\AA 
or  down,  by  day  or  night,  with  faces  blacked  or  otherwise  disguised,  or  *• 
(being  so  disguised)  to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or 
to  steal  fish,  or  to  procure  by  gift  or  promise  of  reward  any  person  to  join  them 
in  such  unlawful  act,  is  felony  without  benefit  of  clergy.*    1  mention  these  of* 

*  But,  by  Stat.  1  Vict.  c.  91,  ss.  1,  2,  it  is  punishable  with  transportation  for  life,  or  for 
not  less  than  fifteen  years,  or  imprisonment  for  three;  and  now,  by  stat.  16  &  17  Vict,  c 
99,  penal  servitude  may  be  substituted. — Stewart. 

*  These  provisions  were  by  subsequent  statutes  extended  to  every  description  of  mills 
and  the  works  attached  to  them,  to  buildings  or  machinery  for  carrying  on  any  kind  of 
trade  or  manufacture,  or  for  warehousing  goods  or  merchandise,  and  to  houses,  shopci, 
and  buildings,  with  the  fixtures,  furniture,  goods,  and  commodities  whatsoever  contained 
therein. 

And  now,  by  7  «fe  8  Geo.  IV.  c.  30,  s.  8,  it  is  provided  that  if  any  persons,  riotously  and 
tuniultuously  assembled  together,  to  the  disturbance  of  the  public  peace,  shall  unlawfully 
and  with  force  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or 
de-stroy,  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  dis- 
senting from  the  united  church  of  England  and  Ireland,  duly  registered  or  recorded,  or 
any  house,  stable,  coach-house,  out-house,  warehouse,  oflSce,  shop,  mill,  malt-house,  hop- 
ojist,  barn,  or  granary,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  manu- 
facture, or  any  mat^hinery,  fixed  or  movable,  prepare<i  for  or  employed  in  any  manu- 
fa<^ture,  or  any  steam-<^ngine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  ataith,  building,  or  erection  used  in  conducting  the  business  of  any  mine, 
or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any  mine,  every  such 
offender  shall  be  guilty  of  felony,  and,  on  conviction,  shall  suffer  death  as  a  felon. — 

CUITTV. 

But,  by  stat.  4  A  r)  Vict.  c.  50,  s.  2,  the  punishment  was  changed  to  transportation 
for  seven  years  or  imprisonment  for  three,  and  is  now  changed  to  penal  servitude. — 
Stewart. 

*  Tlie  9  Geo  I.  c.  22  and  27  Geo.  II.  c.  15,  depriving  parties  committing  these  offences 
of  benefit  of  clergy,  were  repealed,  by  4  Geo.  IV.  c.  54,  s.  3,  which  subjected  the  party 
to  transportation  or  imprisonment  at  the  discretion  of  the  court.     The  latter  act,  how* 
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ti'llf'i  —  Ml  till*  j!:i««-  Ihit   ii|i    :ii«<>i]fi(  i»t"  till-  <l.irii:ii:>     tI.«  ti  J_\    'l'»!i»'  !•'  |iri'.  .!•■    J  r* . 
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oifcuccs  against  the  public  peace  are  merely  misdemeanours,  and  no  felonies; 
as,— 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of  two  or  more  persons 
in  sonio  public  place,  to  the  terror  of  his  majesty's  subjects;  for  if  the  fighting 
be  in  private  it  is  no  affray,  but  an  assault.(b)  Affrays  may  bo  suppressed  by 
any  private  person  present,  who  is  justifiable  in  endeavouring  to  part  the  com- 
batants, wliatever  consequence  may  ensue.(c)  But  more  especially  the  constable, 
or  otlier  similar  officer,  however  denominated,  is  bound  to  keep  the  peace,  and 
to  that  purpose  may  break  open  doors  to  suppress^n  aft'ray  or  apprehend  the 
affrayers,  and  may  either  carry  them  before  a  justice  or  imprison  them  by  ^is 
own  authority  for  a  convenient  space,  till  the  heat  is  over,  and  may  then  per- 
haps also  make  them  find  sureties  for  the  peace.(c2)  The  punishment  of  com- 
mon af!rays  is  by  fine  and  imprisonment,  the  measure  of  which  must  be  regulated 
by  the  circumstances  of  the  case;  for,  where  there  is  any  material  aggravation, 
the  punishment  proportionably  increases.  As  where  two  persons  coolly  and 
deliberately  engage  in  a  duel :  this,  being  attended  with  an  apparent  intention 
and  danger  of  murder,  and  being  a  high  contempt  of  the  justice  of  the  nation, 
is  a  strong  aggravation  of  the  am*ay,  though  no  mischief  has  actually  en8ued.(e) 
♦Another  aggravation  is  when,  thereby,  the  officers  of  justice  are  dis-  r^-i^ 
turbed  in  the  due  execution  of  their  office,  or  where  a  respect  to  the  ^ 
particular  place  ought  to  restrain  and  regulate  men's  behaviour  more  than  in 
common  ones;  as  in  the  king's  court,  and  the  like.  And  upon  the  same  account, 
also,  all  affrays  in  a  church  or  churchyard  are  esteemed  very  heinous  offences, 
as  being  indignities  to  Him  to  whose  service  those  places  are  consecrated. 
Therefore  mere  quarrelsome  words,  which  are  neither  an  aflFray  nor  an  offence 
in  any  other  place,  are  penal  here.  For  it  is  enacted,  by  statute  5  &  6  Edw.  VI. 
c.  4,  that  if  any  person  sliall,  by  words  only,  quarrel,  chide,  or  brawl  in  a  church 
or  churchyard,  the  ordinary  shall  suspend  him,  if  a  layman,  ab  ingressu  ecclesite, 
and  if  a  clerk  in  orders,  from  the  ministration  of  his  office  during  pleasure. 
And  if  any  person  in  such  church  or  churchyard  proceeds  to  smite  or  lay  vio- 
lent hands  upon  another,  he  shall  be  excommunicated  ipso  facto;  or  if  he  strikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to  strike,  he  shall,  besides 
excommunication,  (being  convicted  by  a  juiy,)  have  one  of  his  ears  cut  off,  or, 
having  no  ears,  be  branded  with  the  letter  F  in  his  chcek.^  Tvoo  persons  may 
be  guilty  of  an  affray:  but, — 

G.  Riots,  routs,  and  unlawful  assemblies  must  have  three  persons  at  least  to  con- 
stitute tliem.  An  unlawful  assembly  is  when  three  or  more  do  assemble  them- 
selves together  to  do  an  unlawful  act,  as  to  pull  down  enclosuivs,  to  destroy  a 
warren  or  the  game  therein,  and  part  without  doing  it  or  making  any  motion 
towards  it.(/)*    A  rout  is  where  tliree  or  more  meet  to  do  an  unlawful  act  upon 

(*)  1  Hawk.  p.  C.  134.  (•)  Ibid.  138. 

•       (•)  Ibid.  136.  (/)3Jiwt.  170. 

{*)  Ibid.  137. 

'  By  0  Geo.  IV.  c.  31,  s.  1,  "so  much  of  5  &  6  Edw.  VI.  c.  4,  entitled  an  Act  against 
quarrelling  and  fighting  in  churches  and  churchyards,  as  relates  to  the  punishment  of 
persons  convicted  of  striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to 
strike,  as  tlierein  mentioned,"  is  repealed. 

It  seems  that  brawling  was  not  made  an  offence  by  5  ^  6  Edw.  VI.  c.  4,  but  was  pre- 
viou.sly  cognizivble  by  the  spiritual  courts.  Ex  parte  Williams,  6  D.  &  R.  373.  4  B.  a  C 
313. 

Witli  respect  to  the  malicious  or  contemptuous  disturbance  of  a  congregation,  or 
molestation  of  a  minister,  during  the  celebration  of  divine  service,  see  the  statutes  1  M. 
c.  3  and  1  W.  and  M.  c.  18,  ante,  54. — Chitty. 

*An  assemV)ly  of  a  man's  friends  for  the  defence  of  liis  person  against  those  who 
threatened  to  beat  him  if  lie  go  to  such  a  market,  &c.  is  unlawful ;  for  ho  who  is  in  fear 
of  such  insults  must  provide  for  his  safety  by  demanding  the  surety  of  the  peace  against 
the  persons  hy  whom  he  is  threatened,  and  not  make  use  of  such  violent  methods,  which 
cannot  but  be  attended  with  the  danger  of  raising  tumults  and  disorders,  to  the  disturb- 
ance of  the  puhhc  peace.  But  an  assembly  of  a  man's  friends  at  his  own  house  foi  i 
defence  of  the  possession  of  it  against  such  as  threaten  to  make  an  unlawful  en 
for  the  defence  of  his  person  against  such  as  threaten  to  beat  him  in  his  house,  » 
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A  c'ltiiiriiiMi  <{ii:irri-l.  a«»  t*>ri-iMy  I'ri-akini;  i|t*«  ii  |i-ii«  i-^  iijMiri  a  n;:iii  •  I.i  f;.*-l  •/ 
I  miilii-  ii  "t  "I  u;i\.:ttil  fii.iki-  H..II.,-  ;k.i\;iiiii«  (■•%%. ir<l«  it  •;  A  '  '  •*  w  '  •  'v 
liin't'  I'V  l\t"T*  :l«  lii:ili\  iIm  all  uliLix^ltll  tt<  I  ••!  \  Mih'ln  ■-.  fitln  r  witli  "F  m.!:  .'  a 
miliiiiiiii  i  .111*1'  Ml' •|ii:irrt  1  .  /•  a-^.  if  {Im-\  U'lit  :i  man.  i>r  In. lit  :iii<l  km  ^ai\.*  r. 
AlHillii-r  •>  I'. irk.  «  it.i-«-.  u:irn-ii.  nr  IiImtIv.  •tr  *i*t  uti\  i»(tH  r  iiiiUwIuI  »•  *.  vi.ir. 
lonv  uii'l  \  I'iK'iii  •■,  or  f\<-ii  till  tb  lautiil  ml.  Ji<i  n*iiiii\  iii;;  u  ii  ii«*aiiif.  :ri  .%  \  .    i<  i.t 

•  11*1      •tii'l  tiiiiiiiltU"ii<»  inaiiittT  *      *  I  li%'   |iuiii»lifiii-til  <ft    iiiiiau  In!  ii««<  r..t  .  •  ft     i 

'  '      |ii  till    iiijiiil>i-r  «'l  I  \\  t  i\i'.  Ui-  liavi- jiiol  fmw  «ii-ti.  iiia\  U*  i  ttintul   ai«*r>l 
ili^  III  lilt*  I  ip-iiiii-t:iriri<«  iliai  alli'iiit  it.   l«ii(  tr«iiii  (In*  iiiiiitlirr  ••!  ttir*'«'  1«<«.<''.  •» 
in  liv  tiiK-  iiriil  iiii|iri«iiiiini-iil  milx  "     Thf  Harm-  i*  iIh-  ra«i'  in   ri'it«  aifl  r*i«t-  I  « 
till*  <i'iiiiii<*ii   i:i\\  ,   !•!  \%li:«-li  (III-  iii.i«ir\.  ill  \vr\  ••tH*rtiiiiii*>  ra^*.  )ia«  U**  ii  -•••!!••> 

■  •  • 

ttliiOf*  «iih«  raiMi-it     I   ''      Aint.  I>\    llif  »talu(i*    \'>l    IIi-ii    IV    i-    7.  aiivtvi"   rx"i;««-«. 
Uip'tlii-r  Midi    till*   "lii-r.lt   iir   iifiil<'r-«ilii*ritT  itf  lli«*  ciiiiii(\.  iii:i\   Kunr  H.t.'i    tK< 
^jMk  •<  u.tfit'u^.  It  iti-i  it  l>f.  aiiil  Hii|i|in*<if«  any  «ii<-li  rii>l.  a««i*tiil>ly.  <>r  phii.  arr«  •! 
till*  ri<<i«r<«.  ami  ri*4iir>i  ii|hiii  (In-  *»\»»i\  (lu*  iiu(iir«'  aii<l  «  in  nin^laiitf » i»|  (li«-  «if.t-.r 
i^lll^a<  ii"ii.  wliii'li  Tim  I  ml  al<*iii'  f»liail  In'  a  MifMrinii  mux  ■<  diin  t*i  thi-  M(?ii**lrr« 
111    till'    mil  r|>ri-lalit«ii  III    ulmli   «talii(i'   il    lialli    U-fii    Ip^Mi  ii    tli.il  ali   |m  r*<-r.*. 
nolilriiH'ii   aiiil  •iilii-i'?*.  i*\r«-|it   \%iiiiH>ii,  f  l«'rt;yiii«-ii,  |nt^«ii«  itctri|iil.  aii'l   :iiiaif(« 
UlidtT  lilti't  II,  an'  hinitHl  1<>  utN-ii«i   tin*  jii«li«-i*«  in  Nii|t|iri-««iiii;  a  rn^t    illicit  |«a.fi 
ciriiiH*aiitl  ini|irifMiiinii-ni :  ami  iliat  aii\  l>a((«'rv,  uniintlini;.  t^r  knlini;  !)•«-  n"rrp% 
that  iiiav  lia|i|ii-n  in  *»ii|i|irf<i«iii;;  iln*  ri<>l  i«*  jitMifiaMi*  >  j'  S«*  iliat  i*iiraiir«iil  lam. 
pn*viifiih  ii»  till*  nitNliTii  riiit  a«  (.  fM*i*ni**  |*r«  (t\  ui  II  in  lia\i*  ;;ii.iplt<l  a^aiii^t  ar>« 
Yiiiloiit  l>ri'ai  11  111  (III*  |>iililii'  jM'ai  •*.  i"*pi'i-wiliy  a^  uii\  r;fit<*ii«  a-^MciithU  nii  a  i  li'  In 
or  ^rinrai   aiiniiiil.  a^.  tn   ri*<lri'<»*»   ;^'rif\aiii  !*<•  <>r    |>iiil  ilii^n   ail   i-iii  (••"urt  •    arml 
Alau  n  oi^l  til:;  lln*  km:;**  tiin-t-«i  it  ^i  iii    to  ki-i'p  (In    |M'ai  i'.  iii.i\  aiuounl  !••••««  rt 
ac'lM  ot  lii:;li  in-UMin  hv  lr\  \  hi;*  uar  .il'hii*I  tin*  kihi; 

7.   Ni'arl\   n-lati  i)  (i>  llii«*  lit-ail  i*!    rixfo  i»  tlic  i»t1i  iki*  <»t   f*ifhulfM*-v  f»t>t»   ■  •  j. 
wliirli  u  a«  f  arrii'il  to  an  r!i<irim'ii»  lit-i;;lit  in  (In*  tifm-fi  pn-i  <  <liii:;  thf  c''*''*!  r«- 
hrlliim       WhiTi'lorr.  Kv  (*(a(iili*  lo  t 'ar   II    M    I.  «'   .'•.  it  i<*  i-n.ii  ti  •!  that  n*  (  tii**fv 

■ 

lliftti  t\%iii(v  naiiH*^  r*)iall  hi-  «i;;iii-il  !••  aiiv  |i«*titti*ii  (••  (hi*  kitii;  nr  ntKir  Imki^t 
uf  iHirliamfiit  l-ir  any  alli-raliMii  i*t'  iiialliT*  i-Mlal-liolii**!  \*\  lau  in  i  liiin  li  ««r  •i^'^ 

Ulili'KK   till*   rt*iiifiil<»   lliiTiiit   In*   |in'\  n>ii<*ly  a|i|>r«>vi-il   in   lli (iii(r\    i\    tiir««- 

juittirt'x.  <<r   llii*   iiiapTity  •»!    iln*   i;niii«l  jury  at    tin*  a*w^i/«'«  i-r  i{iiar1«*r  ••»«k>>n«. 

•  liHl     ''"''    '"    l.<<n>|iiii   liy  till*  l«»nl  iiiayir.  aM*'rnit-ii.  "aii'l  •  iiruni'in  •'••unt'.     i 

'      aipl  lliat  ii«»  |M'ii(iii|i  *liail  hi*  i|i-liv«'ri*>l    l>\  a  i-*iii*|*.inv  i*|    rii<ir»-  tnara  irc 

«    H'       III    It    A»4.  4    :•  •    T*--*  •>»•  •*     tar  r««»  m    ••!.  «ic     '^r*    v^«  •«.    -  m 

*  !-.*t      I     '  !•  r  .1     «      I    1.  Il  »    •!    I.M   »to        '!»      !.•       rafa*    «•■»■•      •    lifcim 

>•    :  II  .«k    I'  <     >:.'  il^  I  i.1   II  i-^-  t*  t.1  i<-  i    ri.«  *'•  I  I  r  i!^  Murrt«  ».    f  .■* 

!  II  ■.    I    I     ••        P    I    I'l  »«l«l  .  ■^•.|  ;.v 

nit(ti'«i    l-\    \  %^      t'lf  .1  Hi  III  "    Ii4ti|««*  :«    [■•••k«*l    iifMifi    .t«    111"  I'.tvtl*-        if*'  :•  ii-it    h'-w*-^*r    1«p 

arm  Iiimi-«  It  .iri'l  .»"-«Tiii.i*"  ir-  tr:«fi-l-  m  ilt-'fu f    !»■•  ■      **        1    |{ti-»    ..•«.'       '  iiirf t 

*  'I'll  •  .>ii>!  .filtf  .1  I  .>!.  tiif  |.  ir  f  •  «  II til*!    II  •  M   •  !.••■.•   .lilt  .iiithi«r.l\   !••  je.lf  •  ••l**««f  *  -  *?.-    • 

Iifviiffl.ii.'o     ?-ir  .1 'fii  r.tf   •     n>*.i)  !•     ••r*\>ii    i  |  r  .\  iff  m  i\  :<|it  n    4r*-  ni*l  ••iil#f«^rf:i  r*«  •! 
ml  •■li<-'  iM-«l    !•*  r.i.-''  .1   I.  iriit-«  r  ••!    |-<i|i>     !••  «ii|  |ri  •-   r!i<it  r-    Ai-       *J    llavk    •*    *-•    •    .. 
Tlif  ifi!i  i.t:-  11  .ii*'i  w  :!  Il  \%  !.     'i  *  !.•■  |>.irt  •  -    i«*i  miI>  •-    i.'  .«(  jt-  i*t  .••  ■     Mi«i*r  !«•  liniAM  *■«!     f  r 
if  a  •ipi>l«  1 1  •li"tiirtitii<  •    If  .'•••  .iiiixii  J  |n  r»>>f.*  I 'I*  *  !•  .*•  tti*-r  '^'r  .iii  iiiii<«  •  nl  |-iir|«w«     iK«  t 
will  \m'  i:iiili\  itf  M  iiii-ri-  .ttli.i\.  ili<  iitrti  If  fli«%  |i>rrii   p.irf:*-*   mni  ■■riiratf«*  in  aii«  «»4r«kt 
|ir«in*«'«i  iiif"    Willi   |>ri*iii:-«-«  ••(   rii'it'i  il    t«»i«l.iiii  •-.  f^r  it   iIm-^  ur*-  itii|«  n««l  tvitli  •  •U'^W« 
«li«|H»*i!  M<ri  !••  •!«  iii>>l:*)i  .«  liiMi««>  iir  ••!li«'r  I    ri'l.ii^*    (!■•  rt*  i-.tii  !«•  nti  <liHit  i  ih«n  ar^  rv^v^^ 
antl  villi   iiiii   )•••  f«i  ■■•••••I   \\   Till'   |<rii|  r:*'f\  •■?   tli^-.r  ••rii'iriiil  •i*-«ii,*n      •  lla*k    •*   **•    •    " 
Rill    lli<*n.*;i    liitff   iii'i-!    tM'   mi   ft.i    •ii*in*.<  ii    Mhi-tluT    |-rciii*-«lil.tl«*i|   itr  fi|)*>-*«.«^     ik* 
cilijiv"!  •  !   TJif  f     t    I'-.l!   Mi  t\   I.'   i«Tf.    •'\   .iHi'j!.    «•  *••  xl  t.tiii  •  ii!r\   III?!*  t«ri  !•  V  ■  «h^4 
on**  f«f    tfii*    ■•.ir*;<'«    III*    .1    r:»'ii"ir    •     i.'ii      ' 'T  ((.••    !  i«   M:il    ii--*     .i«  «■••   )ia««*  lirfi-rv   •»«  r. 
(anv.     ■    t- --k  -III!*  r   t*  ^  !'•'     Ill  »    I  .  t.-   •••  •f.<tiirt>  'li*'   !>-  m  ••    !•«  •*lilA.n:iif  ll»al    fw^ 

i|r**«-  l-\  •  -T  •  w  ti  ■  ti  tt.-  I  i^«  *■■'!.•  1  »•„•••.  ir!\  a»  .iri|  t.'ii  III  'J  ll.ini  k  •■•**•.•  7  •  T  R. 
.Vi7      '.••4 

Willi!'  Il  .-iri-  I  iiri'^K.i*  I'-  «-  r  ••*•  **<•  t  ni  .fif  m?*  iin  t<  r  flii-  !!/■•  •»(  «lt«i''r«*(:«iffi  ar**  1^4  I 
Hawk  ••  •  i(  III  .1  ■  •*  I.i  I'-  I  *  I  •  •  li-  III  I  *^•  '«  '  ■''t  ;f  .111%  f«Tta>n  •*?!•-•  41  r»^r«k 
nr  |irt«j'i  •■-  •riiki-a  |i'1:ii  i»-*  n  •.■!.•  )*  .i.»«.  ■,:i-"  ■•  4r««**tir»^.  ■f  ►•«  *i«^r*.fti4 
th«*  lia«ii:*'  ••>  •  ii-iiTH  "t  lli*-  ?:•'*•  r«  (n-  .«  Ii::ii**-if  t  >  i  ••  t  ■ -ti>.<l«r«'*i  a  riiili-r.  •I'aail-  JTUl 
■  -I'aim 

■*  |l«   n.<-    .(•••••    IV    r    111    I.  «r«l  !  il-  •!'  rn  i\   I  •     inf  «*«  <1       i  'iiirrr 
"  Hul  ii'ii  Ihi*  I  ihi>r\  IP  aU>l.Bli«Hl.  \\  .M*«ii«i.  lit.  I-    1.*^  — I'aiTTf. 
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persons,  on  pain  in  either  case  of  incurring  a  penalty  not  exceeding  1001,  and 
three  months'  imprisonment.'^ 

8.  An  eighth  otteneo  againHt  the  public  peace  is  that  o£  a  forcible  entry  or  de- 
taincTy  which  is  committed  by  violently  taking  or  keeping  possession  of  lands 
and  tenements  with  menaces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  person  disseised,  or  turned  out  of  posses-  * 
sion,  unless  his  entry  was  taken  away  or  barred  by  his  own  neglect,  or  other 
circumstances,  which  were  explained  more  at  large  in  a  former  book.(/)  But, 
this  being  found  very  prejudicial  to  the  public  peace,  it  was  thought  necessary 
by  several  statutes  to  restrain  all  persons  from  the  use  of  such  violent  methodB, 
even  of  doing  themselves  justice,  and  much  more  if  they  have  no  justice  in  their 
claim. (m)  So  that  the  entry  now  allowed  by  law  is  a  peaceable  one;  that  for- 
bidden is  such  as  is  carried  on  and  maintained  with  force,  with  violence  and 
unusual  weapons.  By  the  statute  5  Ric.  II.  st.  1,  c.  8,  all  forcible  entries  are 
punished  with  imprisonment  and  ransom  at  the  king's  will.  And,  by  the  several 
statutes  of  15  Ric.  II.  c.  2,  8  Hen.  VI.  c.  9,  31  EJiz.  c.  11,  and  21  Jac.  I.  c.  1&, 
upon  any  forcible  entry,  or  forcible  detainer  after  peaceable  entry,  into  any 
lands  or  benefices  of  the  church,  one  or  more  justices  of  the  peace,  taking  Buffi- 
cient  power  of  the  county,  may  go  to  the  place,  and  there  record  the  force  upon 
his  own  view,  as  in  case  of  riots,  and  u])on  such  conviction  may  commit  the 
offender  to  gaol  till  he  makes  fine  and  ransom  to  the  king.  And  moreover  the 
justice  or  justices  have  power  to  summon  a  jury  to  try  the  forcible  entry  or  de- 
tainer complained  of;  and,  if  the  same  be  found  by  that  jury,  then,  besides  the 
fine  on  the  offender,  the  justices  shall  make  restitution  by  the  sheriff  of  the  pos- 
session, without  inquiring  into  the  merits  of  the  title,  for  the  force  is  the  only 
thing  to  be  tried,  punished,  and  remedied  by  them :  and  the  same  may  be  done 
by  indictment  at  the  general  sessions.  But  this  provision  does  not  extend  to 
such  as  endeavour  to  maintain  possession  by  force  where  they  *thera-  r^-iACk 
selves,  or  their  ancestors,  have  been  in  the  peaceable  enjoyment  of  the  ^ 
lands  and  tenements  for  three  years  immediately  preceding.(n) 

9.  The  offence  of  riding  or  going  armed  with  dangerous  or  unusual  weapons  is 
a  crime  against  the  public  peace,  by  terrifying  the  good  people  of  the  land,  and 
is  particularly  prohibited  by  the  statute  of  Northampton,  2  Edw.  III.  c.  8,  upon 
pain  of  forfeiture  of  the  arms  and  imprisonment  during  the  king's  pleasure :  in 
like  manner  as,  by  the  laws  of  Solon,  every  Athenian  was  finable  who  walked 
about  the  city  in  armour.(o) 

10.  Spreading  false  news,  to  make  discord  between  the  king  and  nobility,  or 
concerning  any  great  man  of  the  realm,  is  punishable  by  common  law(;))  with 
fine  and  imprisonment,  which  is  confirmed  by  statutes  Westm.  1,  3  Edw.  I.  c. 
34,  2  Ric.  II.  St.  1,  c.  5,  and  12  Ric.  II.  c.  11. 

11.  False  and  pretended  prophecies,  with  intent  to  disturb  the  peace,  are  equally 
unlawful,  *and  more  penal,  as  they  raise  enthusiastic  jealousies  in  the  people 
and  terrify  them  with  imaginary  fears.  They  are  therefore  punished  by  our 
law  upon  the  same  principle  that  spreading  of  public  news  of  any  kind,  without 
communicating  it  first  to  the  magistrate,  was  prohibited  by  the  antient  Gauls.(9) 
Such  false  and  pretended  prophecies  were  punished  capitally  by  statute  1  Eldw. 
VI.  c.  12,  which  was  repealed  in  the  reign  of  queen  Mary.  And  now,  by  the 
statute  5  Eiiz.  c.  15,  the  penalty  for  the  first  offence  is  a  fine  of  ten  pounds  and 

{',  So<>  iKv.k  iii.  p.  174,  &c.  (t)  *•  Habnti  Ifgibua  $anoh»m^  n  qttis  quid  df  rrpuUion  a 

i«*i  1  Hawk.  I*.  ('.  141.  JlniHmis  rumore  aut  /ama  acxperU,  ufi  ad  magistraimm 


{•»)  i[(>Ultii4  ovtr  l>y  fiTco,  whf>re  the  tcnint's  title  wm  de/t-rat  nertcum  aJimy/mmuntc^i:  an^xi  ftrpr  ffrminrs  U 

nndi  r  h  1«m.««*  ih>w  exiiired,  in  H^iid  to  bo  a  forcible  detainer,  rarios  atque  imptrit'}$  fidsia  rtfrnonou*  trrrrri.  ft  ndfadmu 

Cro  Jac   lin).  impelliy  ft  de  »ummi$  rebuM  ctmsUium  capere  cf>ffnitum  mC 

r\  l^ott.  Antiq.  b.  i.  c.  '2fS.  Cmn.  de  BeU.  ChJL  Ub.  6,  cap.  I». 

ifjZ  lunt.'22tK     aliMt.  198. 

*'  In  the  trial  of  lord  George  Gordon,  it  wm  contended  that  the  article  of  the  Bill  of 
Kights  which  declares  that  it  is  the  right  of  the  subject  to  petition  the  king,  and  that  all 
committnent^  and  prosecutions  for  such  petitioning  are  illegal,  had  virtually  repealed 
this  statute.     This,  however,  was  denied  by  lord  Mansfield  in  the  name  of  the  < 

Doug.  592. CoLERIlKiE. 
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ftiH*  Vi':ir'**  irii|iri-*iiirni  fit  :  t'*ir  tiii-  -i-i  i«iii|,  t'lirtrtriin*  of  all  ;;iii»<|H  aipl  i-hatii  !•  bimI 

iiii|tt-i«i  iiiiii  fit  iiiii-.ii.:  lit* 

•I'uil  *^"'      I^'  ^■•l'"  •»•''»:*'  '''■•■•«''^""  "t  Mif  |'i:n  «".  ;in\   iKiiiL'tluit  l«li«!*  !■  ■  |-r»- 

'      xnkf  "r  •  \"  .!•■  ••fill  r*  i»i  hi't-ak  if  !••  aii  •■iSij*  •■  "f  tin-  -.inn-  -It  ifiit.ria'  ■■»» 
TlnTt'l- •?■•■.'../'■'..'./.  »  '.  n  ;♦.'.  i;i  lnT  I'V  wiir»l««r  li-tfir.  •■!■  !■•  K-  tin-  l-t-ar*  r  •■!  ••:■  K 
i-lialli'iijf.  ar-f    |iiiriio|ial'l<-    l'\    tint*    atiif    ifii)iri«*itiiiii-iit,  a'l'ipititj  !••  l)ii-  i  ifi  urt*- 
i«tiiiii'i-->  •'!    till'    ti|!«-iM  •■    /     '      If    till*  <  li.tlirii'ji-    ariofo  nil    :iiiiiiiiit  ••!    uii\    rii-'i.iv 

■ 

Uiiii  at  LTatii'.ti J.  Of  il  aii\  a-^.iult  nr  attra\  lia|i|H'fi  ii|*<iii  -ih  K  aiii'unt.  lL<-  •-!- 
t«iM|tr.  I'\  •'tatMTi-  '.*  Aiiiif.  I  II.  oiiall  t'lrt*  it  aii  lii*  i^iMMt*.  ti>  tli«-  ir^Mii  ar-l 
MiffiT  tx\«»  \iar-    mijiri-'iiiii'  m 

ri  <  M"  a  iialii*  •  ^  •  r\  -iiiiLir  t<i  i|ia!It!ii:««  art-  /•'  ■  'v  '.'•/'•  r  f»  i.  •«.  w  I.h  K.  Tak»n 
in  llii'ir  Jar.-t  •»!  ami  iii-"*'  •  \ti  ii-i\  •  -•  ii*«".  -■  jnitx  ;ii,\  u  ?  i*  i,^'-.  |>ii  turt  «.  ■  -r  \t»c 
liki',  **t  an  i!Miii>ir;tl  .ir  illi'^al  triiijiiii  \  ;  Iml.  in  tin-  ••-f.«>i-  niflt-r  mIhiL  «kf  arv 
liiiw  !••  i-iiri"!'!*-!'  t)i*rii.  at'*-  inalii'!iiii»  ilt'faiiial  miii*  «•!  aii\  |i«-p^'iIi.  ali*l  ■  •|«<«  la^ti' 
H  iiiatfi-t  r:iti-.  niaiji  |iiiK!'i  l.\  niln-r  |»ririf  iri^'.  w  ntin./.  -ijn-..  iir  |ti«  !iir»'*.  »ti  i^r^trr 
tii  |in*\iiki-  liiiii  t"  wrath  **r  i-\|mi<.i-  iiirn  \*t  |iiiM;i-  li.itifi.  <  iiit(frn|it.  .iH'l  r>l- 
riiltv  *•  Tlif  liirt  I  t  ti  ii>li  III  \  ••!  riii-->t>  iilM-I«  :-  tin*  ^rt-a*  li  «•!  (If  |.iil>l:t  |>«-a*«* 
|iV  f*liiTiii:;  ii|i  lli»*  ••!•:••  r-  ••!  tin-in  !••  nAirn;!'.  ari«l  |M-rl,:i|i<.  fn  h|tH«t*li*  •!  7  ?.«• 
('•tninuinii  atii'ii  <•(  a  lil>i  ;  (••  ai.x  •iin*  |iit<"i|i  :-  a  {■■il>li«  a!i>'ii  iii  llii*  i-Vr  "t  ?hr 
liiw :.  ^  :in«l  llii-ri'ti«ri>  tin-  ->«-ti>linL'  an  al<ii**i\t-  li-td  r  (••  a  man  i«*  a«  fnu'  \i  m  iii^t 
II**  if'  It  \%«-n*  i>|i«  iil\  |irinri-<l.  h»r  it  i<|<iall\  fi-n-i*  tn  a  l<ri-ai  li  ••!  tKi*  iwai  t*  %t 
F«»r  tin*  •»ai!ii'  rt-a*"!!.  :t  i*  iiiiiuaii-riai.  witli  ri-*|tiif  !••  thi-  f»*«-ni  ••  ••!  a  :i>«-i. 
wht'dii-r  !li»-  niatti  r  i-t  it  I'i  tnii-  iir  faNi-.  i"  •  •in«  ••  tin-  |»r«i\iM  ;itiiifi.  :iiii|  fi..t  iJ.r 
tkUit  \ .  t*<  flu-  til  111::  '"  I  ■'  I'Iiiii-Im-'I  •  r:  inii.allx  :  t  liini'^'li  ■l<iiil*r  !•  ««.  tlit-  f.i'*«  r  •■•! 
fit' it  nia\  aL'i:t'a\  all-  it-  l"*!-^  aii<i  i-iiliaiit  •■  it-  |>iiii!<>linitiit  *  Iii  »ii\-i  jk*  X  ■  *i 
Wt*  liiav  ri'iiH  MiliiT.  a  iil>i-l  mt.-i  a|>]'<  :ir  in  In-  l:il»i-  a-*  v\  ili  a*  *•  aiplal>>ii«» .  ir  Utr.  'f 
*l'1  I  (Ik*  '  I'lii'J*'  t'<  till'-,  till-  |iia.tiT:rt  lia«*  ri-<i;\i>l  h>'  |*ri\a(«'  inmrx  .  ati«l  I.a« 
J  no  l;i'<iiiii>1  !•■  •ii  iiiai.«l  a  <  ••Mi|Mn«ari<in  I'lr  ltini->«l!.  m  iia(i-vi*r  *i'tf«-ii«r  .: 
in:iy  Ih>  ai^aiii-t  tli*-  |>iii>i:i-  pt -air  :  aii*l  ll.frt-t«iri-.  iipi*ri  a  i-i\il  af-li«*ri.  Ihf  tratfi 
of  till-  a<  •  ■i'-:i*  ••n  nia\  li-  {■!•  :.-ti  -1  Mi  l>.ir  ••!  tin-  •iiit  l^ui.  tri  n  t  nniinal  pr«i»«-«  u 
til  111.  rill-  t<  !i'l*-iii-\  u  II  •  1 1  all  iil'i  1-  l-:i\  I*  tli  I  I'l  a*i-  ari:rit'»>'.t  :i  <*  ah'l  (••  'i'^tiirt*  t^  '* 
|iiilih<-  |«  a*  I    ;-  'i-i    w  li«'!«    tli.it  tin    \:\\\  i  'iii-i'lt  r*        \i"i.  fin  rt  f'-n-.  :ii  •■*•  h  |.^«»*' 

•■illion*  tl iil\    jfihi*  In  Im-  iiii|inn-<l  intu  an-.  fir*f.  tlit-   iiiakiiiLr  "r   |'ijl  ii^l.irj 

<i|'  till-  l-<»>k  ■■r  u  n' 'ii^.  ami  «•  •  ••inii  \  .  u  In'tlit-r  tin*  Tnalti  r  l>i-  «  niiiiiiai  .  mi-l  'T 
Imtli  tlii—t-  ii'-iiito  :iii-  a^'aiift  t  lit-  iit-t<-fi*lant .  f  In  iit!fn«  i-  ai^ain**!  tin'  puT.;*  :• 
riiiii]i|i  tl   ''     Tin    |!ii.  :-"!.i'.i  rif    ■  •!    -iji  li    lil«illir*».   t-.r  i-:tlii-r   inakitii;.    rti»atinj 

•  1  II  "i   I  I    •      '  -.  •  .  i!»  -1  !'■     ::  i-i   '^     II  '  r'i    r^A  •»    ■ 

•     II  .1    '  lliak    »-   • 

■    VI  . ,   »  •    M  . '  ■  r     '  I.  f    ' :  -    I :  V  .1  A 

"  "IJn-  •■!!•  li.  •  '  •.'   !,.l.'  r  /    in-i-   .iii-i   ••  inLii.'  i-r   \r"\    »»ir,;  •  li.ill*  n^i  •  ar**  fuili    -«  « 
fi<l(-ri-«l  J  \   ^ll    .'    « 1'  •  ■      •    I  1   ■  !  J  ••  j.r.  i|.  .      11  Kii  •    .    ■i\  .    r.   i  -  i.  i  •  r.rii  m!  iiif   r*;.M     r. 
fnr    a    iii:*'|i  n.i   It.    -.;      *    '   .•     .  i"-  •    "k   i    i        '.    l-i"t.    '•*'l     ■■*}.•:•     *'',*       j    ii:  •!.«  ■•f   ti*.-    •  ».-.*• 
writiT*  iir«   •  ■  lI- • '•   1       !•         I-      •*■  I.   •     •?.     ijli   ill"   I  •  ■".  ■■■  I'     T.  •■    tipTli!    i-    f,»  !   --i    --••i 
(•'•  K-i"l     4'- 1      'J   *»■•.'  i.  i!.  I    :J     -    I  •!.  -•!•  II.'  .i!i'  'ir  !7,«  r»  !\   •■■  •  rj'l'"-i*  "'ir  !•  ■  I  r»  »    k» 

uiiiitin ''    t'>   -•  ii>f    .1    'i    !-.•'.  •     I   ••'     i'-i        H'lt    rii>  (•■  x«-i>i-  \«l..>li.    th<-iijh    t}.*  \   n-LAi 

I'll  Mini  •    .»  I  !  .ii.>  ti.-i     >1  ■  t  ■      -I  -  •  ■  * .     '•■•■•1    *-  •  rfi  I*   i<*ii<     .!<•  •  .111  n.*  .1  in-ifi  a  li^r  or  kr.  •!  r 

art*   iMit   t .r  I-  J    !•  •■!    Iii.i\!ii    1"    I      '■    l.i-t     ITI       iii<  'iitIj   iI   ;■   {  r*  <«•!  .<• 

|||i-\  Ml  Mil*  I  )•>•.!  :*  ■  .  I  I  -  -I  ■«  I.  !'.  il  •  i,»  \  u.  r>  ti.<  .:.'  f  •  |  r--i  xki-  a  •  Ka.if  ii^«-  A 
rliullffi/t  :-■'■■"!  ...•?.■..••«!  ■,  I  .  •  -I  •  I.  .1,'  ■•...i"  T.  «.I1  K-  ^"AfiTf^J  »  1 
till*  t-iiiirl  "I  K  "ij  -  I'"  I.  •  •■..■!.  li.  -  ■'■  !  t  •  )■  I  r.«  -i..--'  ::.•  |  art*  *]]^^-^tt  ^^^ 
llinio'lf   ti'- J  .1.     •     i  •'  •    !  -    ■  I   r  .   -  •        :    I 
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printin*;,  or  publishing  the  libel,  i8  fine  and  such  corporal  punishment  as  the 
court  in  its  discretion  shall  inflict,  regarding  the  quantity  of  the  offence  and  the 
quality  of  the  of!ender.(j:)"     By  the  law  of  the  twelve  tables  at  Koine,  libeb 

(•)  1  Hawk.  p.  C.  IM. 

has  hcon  onartod,  by  stat.  6  &  7  Vict.  c.  96,  s.  6,  that  on  the  trial  of  any  indictment  or 
intortnation  for  a  libel,  the  defendant  having  pleaded  such  plea  a8  hereinafter  is  men* 
tioixMl,  th<^  truth  of  the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a 
<l»'t'«nc»'  unless  it  was  for  the  public  benefit  that  the  matter  charged  should  be  published  ; 
and  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  the  matters  charged,  as  a 
iletence  to  such  indictment  or  information,  it  shall  be  necessary  for  the  defendant  in 
|ile:uiing  to  the  indictment  or  information  to  allege  the  truth  of  the  said  matters;  and 
also  that  it  was  for  the  public  benefit  that  the  matters  charged  should  be  published;  to 
whicli  plea  the  prosecutor  may  reply  generally;  and  if  after  sUch  plea  the  defendiant 
shall  be  convicted,  the  court  may,  in  pronouncing  sentence,  consider  whether  the  guilt 
ol"  the  defendant  is  aggravated  or  mitigated  by  the  plea.  But  it  is  provided  that  in 
ad<litinn  to  such  plea  the  defendant  may  plead  a  plea  of  not  guilty.  And,  by  sect.  7, 
wlnnever  ui>on  the  trial  of  any  such  indictment  or  information,  under  the  plea  of  not 
guilt\ ,  evidence  shall  have  been  given  which  shall  establish  a  presumptive  case  of  publi- 
cation by  the  act  of  any  other  person  by  his  authority,  the  defendant  may  prove  that 
such  publication  was  made  without  his  authority  or  consent. — Stewart. 

In  most  of  the  United  States  provision  is  made  either  in  their  constitutions  or  statutes 
on  tills  subject  similar  to  the  provisions  of  6  A  7  Vict.  In  those  States  where  there  i^  no 
statutory  or  constitutional  limitation  the  common-law  doctrine  reiiiflins  in  force.  Com. 
VM.  Clni)p,  4  Mass.  1()3.  Com.  vs.  Snelling,  15  Pick.  337.  State  vjt.  Allen,  1  McCord,  525. 
State  r.s.  Burnham,  9  N.  llamp.  34.  In  one  celebrated  case  the  Supreme  Court  of  New 
York  were  eciually  divided.  People  vs.  Croswell,  3  Johns.  Cases,  337.  But  as  it  may  be 
shown  that  the  publication  wa.s  for  a  justifiable  purpose,  and  not  malicious  nor  with  the 
intent  to  defame,  so  there  may  be  ca-ses  where  the  defendant,  having  proved  the  purpose 
justifiahle,  may  give  in  evidence  the  truth  of  the  words,  where  such  evidence  will  tend 
to  negative  the  malice  and  intent  to  defame.  Wharton's  Amer.  Crim.  Law,  850.  Com. 
i\^.  Buckingham,  2  Wheeler's  C  C.  438. — SbarsWood. 

'•Tliough  it  has  been  held — at  least  for  these  two  centuries — that  the  truth  of  a  libel 
is  no  justification  in  a  criminal  prosecution,  yet  in  many  instance's  it  is  considered  an 
extenuation  of  the  offence;  and  the  court  of  King's  Bench  has  laid  down  this  general 
rule, — viz.,  that  it  will  not  grant  an  information  for  a  libel  unless  the  prosecutor  who 
ai»plies  for  it  makes  an  affidavit  a.sserting  directly  and  pointedly  that  he  is  innocent  of 
the  cliarge  inijuited  to  him.  But  this  rule  may  be  dispensed  with  if  the  person  libelled 
resides  abroad,  or  if  the  imputations  of  the  libel  are  general  and  indefinite,  or  if  it  is  a 
cliarge  against  the  prosecutor  for  language  which  he  has  held  in  parliament.  Doug. 
•271,  ATI. 

It  had  frefjuently  been  determined  by  the  court  of  King's  Bench  that  the  only  ques- 
tions for  the  consideration  of  the  jury  in  criminal  prosecutions  for  libel  were  the  fact  of 
puMioation  and  the  truth  of  the  innuendoes, — that  la,  the  truth  of  the  meaning  and  sense 
of  the  passages  of  the  lil>el  as  stated  and  averred  in  the  record ;  and  that  the  judge  or  court 
alone  were  competent  to  deti^rmine  whether  the  subject  of  the  publication  was  or  was  not 
a  lihel.  See  tlie  case  of  The  Dean  of  St.  Asaph,  3  T.  R.  428.  But,  the  legality  of  this  doc- 
trine having  been  much  controverted,  the  32  Geo.  III.  c.  60  was  passed,  entitled  An  act 
to  remove  doul)ts  respecting  the  functions  of  juries  in  cases  of  libels.  And  it  declares 
and  enacts  that  on  every  trial  of  an  indictment  or  information  for  a  libel  the  jury  may 
give  a  general  verdict  of  guilty,  or  not  guilty,  upon  the  whole  matter  in  issue,  and  shall 
not  be  required  or  directed  by  the  judge  to  find  the  defendant  guilty  merely  on  the 
j»roof  of  the  publication  of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
it  in  the  record.  But  the  statute  provides  that  the  judge  may  give  his  opinion  to  the 
jury  respecting  the  matter  in  issue,  and  the  jury  may  at  their  discretion,  as  in  other 
ca<es,  fin<l  a  sjK^cial  verdict,  and  the  defendant,  if  convicted,  may  move  the  courts  •• 
hetbre  the  statute,  in  arrest  of  judgment. 

A  |>erson  may  be  punishe<i  for  a  fibel  reflecting  on  the  memory  and  character  of  the 
d«'ad  ;  hut  it  must  be  alleged  and  proved  to  the  satisfaction  of  the  jury  that  the  author 
intendeil  \}y  the  publication  to  bring  dishonour  and  contempt  on  the  relations  and 
deset-ndants  of  the  deceased.    4  T.  R.  126. 

It  is  not  a  lihel  to  pu))lish  a  correct  copy  of  the  reports  or  resolutions  of  the  two  bousee 
of  parliament,  or  a  true  account  of  the  proceedings  of  a  court  of  justice.  **  For  though/' 
as  Mr.  .Tustice  Lawrence  has  well  observed,  "the  publicatioi'  of  such  proceedings  may 
b''  to  the  disadvantage  of  the  particular  individual  concerned,  yet  it  is  of  vast  importance 
to  the  public  that  the  proceedings  of  courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made  public  more  than 
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offonsivo  writings,  which,  when  published,  shall  on  a  fair  and  impartial  trial  be 
adjudtred  of  a  ])ernieious  tendency,  is  necessary  for  the  preservation  of  peace 
and  ^ood  order,  of  government  and  religion,  the  only  solid  foundations  of  civil 
liberty.  Thus  the  will  of  individuals  is  still  left  ii-ee ;  the  abuse  only  of  that 
free  will  is  the  object  of  legal  punishment.  Neither  is  any  restraint  hereby  laid 
uj)on  freedom  of  thought  or  inquiry:  liberty  of  private  sentiment  is  still  left; 
the  disseiniiiating  or  making  public  of  bad  sentiments,  destructive  of  the  ends 
of  society,  is  the  crime  which  society  corrects.  A  man  (sjiys  a  *fino  r^iRo 
writer  on  this  subject)  may  be  allowed  to  keep  poisons  in  his  closet,  but  ^ 
not  publicly  vend  them  as  cordials.  And  to  this  we  may  add  that  the  only 
plausible  argument  heretofore  used  for  the  restraining  the  ju»t  freedom  of  the 
press,  *^  that  it  was  necessary,  to  prevent  the  daily  abuse  of  it,"  will  entirely 
lose  its  force  when  it  is  shown  (by  a  seasonable  exertion  of  the  laws)  that  the 
press  cannot  be  abused  to  any  bad  purpose  w^ithout  incurring  a  suitable  punish- 
ment; whereas  it  never  can  be  used  to  any  good  one  when  under  the  control 
of  an  inspector.  80  true  it  will  be  found  that  to  censure  the  licentiousness  is 
iQ  maintain  the  liberty  Of  the  press. 


CHAPTER  XIL 

OF  OFFENCES  AGAINST  PUBUC  TRADK 

♦Offences  against  public  trade^  like  those  of  the  preceding  classes,  are  r«|54 
either  felonious  or  not  felonious.     Of  the  first  sort  are, —  ^ 

1.  Owling;  so  called  from  its  being  usually  e»rried  on  in  tKe  night,  which  is 
the  offence  of  transporting  wool  or  &heep  out  of  this  kingdom,  to  the  detriment 
of  its  staple  manufacture.  This  was  forbidden  at  common  law,(a)  and  more 
particularly  by  statute  11  Edw.  III.  c.  1,  when  the  importance  of  our  woollen 
manufacture  was  first  attended  to;  and  there  are  now  many  later  statutes  re- 
lating to  this  offence,  the  most  useful  and  principal  of  which  are  those  enacted 
in  the  reign  of  queen  Elizabeth  and  since.  The  statute  8  Eliz.  e.  3  makes  the 
transportation  of  live  sheep,  or  embarking  them  on  board  any  ship,  for  the 
first  ortence  forfeiture  of  goods  and  imprTsonment  for  a  year,  and  that  at  the 
end  of  the  year  the  left  hand  shall  be  cut  off  in  some  public  market,  and  shall 
be  there  nailed  up  in  the  0]>enest  place;  and  the  secood  offence  is  felony.  The 
statutes  12  Car.  II.  c.  32,  7  &  8  W.  III.  c.  28,  make  the  exportation  of  wool, 
sheep,  or  fullers'  earth  liable  to  pecuniary  penalties,  and  the  forfeiture  of  the 
interest  of  the  ship  and  cargo  by  the  owners,  if  privy,  and  confiscation  of  goods, 
and  three  years'  imprisonment  to  the  master  and  all  the  mariners.  And  the 
statute  4  Geo.  I.  c.  11  (emended  and  further  enforced  by  12  Geo.  II.  c.  21,  and 
11)  (ieo.  II.  c.  34)  makes  it  transportation  for  seren  years,  if  the  penalties  be 
not  paid.* 

2.  Smuggling,  or  the  offence  of  importing  goods  without  paying  the  duties 
imposed  thereon  by  the  laws  of  the  customs  and  *excise,  is  an  offence     r«ixK 
gi'iiorally  connected  and  carried  on  hand  in  hand  with  the  former.     ^ 
This  is  restrained  by  a  great  variety  of  statutes,  which  inflict  pecuniary  penal- 

(•)  Hirr.  e.  1,  {  3.  § 


'  r>y  5  Geo.  I V.  c.  47,  ?  2,  all  acts  and  parts  of  acts  prohibiting  the  exportation  of  wool 
arc  repoalod  ;  and  persons  are  now  at  full  liberty  to  export  this  commodity  upon  paying 
!i  c<Mtiiin  <luty. 

liy  T)?  (mo.  III.  c.  8*^,  fullers*  earth,  fulling-clay,  and  tobacco-pipe  clay  may  be  carried 
coastwise  under  certain  rcijtrictiona,  contained  in  32  Geo.  111.  c.  50,  upon  goods  prohibited 
to  he  exported. 

By  4  Geo.  IV^.  c  G9,  {  24,  all  prohibitions  against  the  exportation  of  tobacco-pipe  cli^ 
are  removed,  and  the  same  is  thereby  declared  free. — CniTTT. 

Vol-  11.— 28  433 
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4.  Usury ;  which  is  an  nnlawfal  contract,  upon  the  loan  of  money,  to  receive 
the  8iime  again  with  exorbitant  increase.  Of  this  also  we  had  occasion  to  dis- 
course at  large  in  a  former  volume.(^)  We  there  observed  that,  by  statute  87 
lien.  VIII.  c.  9,  the  rate  of  interest  was  fixed  at  10/.  /xr  cent,  per  annum,  which 
the  statute  13  Eliz.  c.  8  confirms;  and  ordains  that  all  bi*okers  shall  be  guilty 
of  a  prct/nunire  that  transact  any  contracts  for  more,  and  the  securities  them- 
selves shall  be  *void.  The  statute  21  Jac.  I.  c.  17  reduced  interest  to  r«j*i- 
eight  /XT  cent. ;  and,  it  having  been  lowered  in  1650,  during  the  usurpa-  »-  ' 
tioii,  to  six  f}er  cent.,  the  same  reduction  was  re-enacted  after  the  restoration  by 
statute  12  Car.  II.  c.  13;  and,  lastly,  the  statute  12  Anne,  st.  2,  c.  16  has  re- 
duced it  to  Jive  jfcr  cent.  Wherefore  not  only  all  contracts  for  taking  more  are 
in  themselves  totally  void,  but  also  the  lender  shall  forfeit  treble  the  money  bor- 
rowed.* Also,  if  any  scrivener  or  broker  takes  more  than  five  shillings  per  cent, 
procuration-money,  or  more  than  twelve  pence  for  making  a  bond,  he  shall  for- 
feit 20/.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year.  And,  by  sta- 
tute 17  Geo  III.  c.  26,  to  take  more  than  ten  shillings  per  cent,  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an  indictable  misde- 
meanour, and  punishable  with  fine  and  imprisonment :  as  is  also  the  offence  of 
procuring  or  soliciting  any  infant  to  grant  any  life-annuity,  or  to  promise^  or 
otherwise  engage,  to  ratify  it  when  he  comes  of  age.' 

5.  Cheating  is  another  offence  more  immediately  against  public  trade;  aa 
that  cannot  be  carried  on  without  a  punctilious  regard  to  common  honesty  and 
faith  between  man  and  man.  Hither  therefore  may  be  referred  that  prodigious 
multitude  of  statutes  which  are  made  to  restrain  and  punish  deceits  in  par- 
ticular trades,  and  which  are  enumerated  by  Hawkins  and  Burn,  but  are  chiefly 
of  use  among  the  traders  themselves.  The  offence  also  of  breaking  the  assize  of 
bread,  or  the  rules  laid  down  by  the  law,  and  particularly  by  the  statutes  31 
Geo.  II.  e.  29,  3  Geo.  III.  c.  11,  and  13  Geo.  III.  c.  62,  for  ascertaining  its  price 
in  every  given  quantity,  is  reducible  to  this  head  of  cheating:  as  is  likewise,  in 
a  peculiar  manner,  the  offence  of  selling  by  false  weights  and  measures;  the 
standard  of  which  fell  under  our  consideration  in  a  former  volume. (Ay  The 
punishment  of  hjikers  breaking  the  assize  was,  antiently,  to  stand  in  the  pillory, 

y  statute  51  lien.  III.  st.  6,  and  for  brewers  (by  the  same  act)  to  stand  in  the 
tumbrel  or  dung-cart  :(i)  which,  as  we  learn  from  domesday-book,  was  the 
punishment  for  knavish  brewere  in  the  city  of  Chester  so  early  as  the  reign  of  EJd- 
ward  the  Confessor.  **  Malam  cervisiamfaciens,  in  cathedra  ponebatur  stercoris.*\j) 
But  now  the  general  punishment  for  all  frauds  *of  this  kind,  if  indicted  r*iKQ 
(as  they  may  be)  at  common  law,  is  by  fine  and  imprisonment:  though  '• 
the  easier  and  more  usual  way  is  by  levying  on  a  summary  conviction,  by  dis- 
tress and  sale,  the  forfeitures  imposed  by  the  several  acts  of  parliament.  Lastly, 
any  deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  matters 

i#)  &<«  book  ii.  p.  455,  Ac  {*}  3  Ii»t  219. 

(*;  See  Ixxik  i.  p.  27i.  (/)  Seld.  Ut.  rY  Hoa.  b.  Ii.  c  5,  {  2. 


I 


*  One  half  of  the  penalty  is  given  by  the  statute  to  the  prosecutor,  the  other  half  to 
the  kinjr.  It  is  remarkable  that  such  was  the  prejudice  in  ancient  times  aeainst  lending 
money  ui>on  interest  that  the  first  statute — the 37  Hen.  VIII.  c.  9 — ^by  whicn  it  was  legal- 
ized.  was  afterwards  repealed  by  5  &  6  Edw.  VI.  c.  20,  by  which  all  interest  was  prohi- 
bited, the  money  lent  and  the  interest  were  forfeited,  and  the  offender  was  subiect  to  fine 
and  imprisonment.  We  have  before  observed  that  the  policy  of  limiting  the  rate  of 
interest  ui)on  a  contract  for  the  loan  of  money  is  denied  in  modern  times;  but  Catowaa 
of  a  different  opinion.  Cam  iUcy  tpii  quctsieraty  dixisset^  Quid  fcmerarif  Turn  Cato^  Quid  hth 
minnn,  inqitit,  orridtrc/     Cic.  Off.— CHRISTIAN. 

We  have  already  considered  what  will  constitute  usury,  ante,  2  book,  403.  That  usury 
is  an  indictable  offence,  see  2  Burr.  799.  4  T.  R.  205.  8  East,  41.  1  Chit.  Crira.  Law, 
549.— Chittv. 

•This  act  is  repealed,  as  to  annuities  granted  since  the  14th  July,  1813,  by  the  53  Geo. 
IIl.c.  141  ;  hut  similar  provisions  are  re-enacted. — Chitty. 

'  The  i)rincipal  act  now  in  force,  relative  to  the  different  weights  and  measures,  is  the 
T)  (leo.  IV.  c.  70,  (continued  and  amended  by  6  Geo.  IV.  c.  12.)  The  35  Geo.  III.  c.  102, 
;i7  Geo.  III.  c.  14.t,  and  .')0  Geo.  III.  c.  43,  relate  to  the  examination  o^veights  and  mea- 
hure«.     See  5  Burn,  24th  ed.  tit.  Weights  and  Measures. — Chitty. 
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IbH  ITBLK-   WIloNiiS.  [Bfwa  IT 

ol'  lr:i«lf  lip  i>lli4Tu  i"i',  a-  l>\  |il;i\iii^'  wiili  l:i!<*f  •:•■•.  ^r  ihi-  like*.  i%  jium-'  aK# 
Willi  lifii-.  iiii|i|-i-i<iiiiii  iti.  ai.'l  |iiiii'i\  K  .*  Aii'i.  I'\  ilif  oTatiiti  «  I'fl  lit  II  \  ill 
r  i,  aiiii  .••'(  i(i»  M  I  Jl.il  aii\  iikiIi  tit-lr-iuii<*  aii"i  i.cr  ••!  ;%ii\  \  aluul'tr  i  t.u***  • 
l>y  ('••l"iir  i't  :tii\  tai-t-  t««kt  ii.  4  ••tiiiT4  tit  ii  l«  (t>-r,  •■!'  f;i.»i-  |<r«  [•  im  «•.  i>r  |>a«ii«  *r 
ili<«|Mi«<>t  «•!  :ifii<tti«  r  *•  ;;iiiMi<«  uiilnnit  till-  i«iii>iiil  ft  I  In-  iiu  fiiT,  In-  ^l.aU  •imtirr 
mii'li  |iiiiM<*liiiM  lit.  t>\  )tii|*i-r«<>iiriiriii.  t'liir.  pi..i>!\.  lraii->|"  i  (at  ."ti.  «  Li{<|'ii.^'.  •  r 
fidicr  «ifr)i>iral  |Kiiit.  a*  I  lit-  rnurl  ••li.iit  ii.ri'i'i  * 

*i.    Till   iilli  In  «•••!/■••'//    /I  ;  T  li»-  lii;iiUi  I  i^  ai*<*  :ili  •■tli  liri-  a;:uili«t  |iuMu    Sratlr 
'rill!«,   U  III!  li    « ;!<•    W  I  li   ;iM   t  III-   l\\  *t  tnlliiW  ill  J      |r*  ;ti<*ii    an   ntli  lii  •■   at   «  I  •111  II  {••h    *•*«       I 

ma**  il<--irilii<i  l'\   •l.iluti-  •'•  A  i»  l'.«li%ani   \  1    *.   \\  t<>  li'  tt.t-    liin  tii;:  fr  tii.trait- 

■  ■ 

ill;;  l«>r  aii\  mri'i  han  li-«'  ••r  X'.iliial  «i>iiiiii^'  in  lii«-  \%.t\  !••  i.iai  ki'(  .  i-r  *k»*»'^A*l  u£ 
|ii'r>i»ii^  lioiii  l-t'iii::Ht/  il.i:r  ;.'i<t'i|-.  i.i-  proxi*!!*!.^  ilitir.  t*r  \i%  r^uu^anii  tiA«  m  !•• 
riiliaiM-i'  tin-  pi  HI'  \%  li«  11  liitrt  :  aiiv  nt  u  liiiL  |iiatliito  luakr  lltr  iiiarktl  «;«arir 
t«i  tli«-  lair  tiMilvr 

7.  lii';:rai  iiil;  ^^a**  ilr^«rilii-il  l>\  tin*  ^aiia*  Mtaliitf  ti*  Im*  thv  liii\  in^  ••!  i  crti  •■? 
othiT  «lrail  \i«tiial.  in  aii\    iiiaikft.  ainl  M'llin^  il  a;^uiii   in   liiv  p»aiiii*   iiiark«l.  of 

»    1  II 'Vk   I*  I     i>^  •   It    I   ^-4 

*  l'ill«<r\  i«  iiiiw  .i)'fii*litil.  l-v  tlif  '•'•  <i«.t.  111.1.  I."*.  >«•••.  Ill  i;iiirral.  »  i  hit.  i  r.m. 
Ijiw,  *.**.*!.  '*''•'>.  I'll*-  •  it-*  -  .li  Hliii  it  ti.kU'i  i>  lli'tii  l.il'if  at  ittliitiloii  U«v  "rriu  ifliLbt-vi  U» 
till*  il^t*  »»\  t.ilpi-  «•  :jlii«  .lii'l  iii<  .i-iir<--.  titi-  •«-l!.ii^  ••!  ^■•.4Hi»  milli  i ••uiili*rfrii  hiark*.  |  AAf- 
itllt  Willi  f  «1~**  *li*  <*.  iii'l  li>tii-i-  .ir!*-«'iiii^  111*- •  •■iii«i- ••I  jii«tii  ••  Jiifl  iiiiiiiniiaifl)  iii^ur.&4; 
tilt*  itiii't*-'*!'*  i»I  till*  i>iiMi«-  ••!  •  r>>i%ii  :  uii'i  If  i«  M-tiU-il  (i.Ai  itii  iiif-r*'  frautl.  iiiii  ■iii«'Ui.i.Dj( 
Ui  f«*li»liv,  i«  ill!  iiiili<  lul'U-  iitli-ii' ••  ill  « '•iiiiiiiiii  l.i»  unl* -^  II  atf**!-!*  lh«*  |«ul'lir  'J  Iturr 
irj5.     1  ItU.  K.'p   j:  ..  S  I'     -4  MMTt 

*  l*ill«ir\  1*  iMiw  jiUili-hiil.  ).\  Km-  'ifiii..!.  |I|.«*  l.>.  Tilt*  ^iirr»]  |««ii-lirtikrr*  art 
t.V.>  A  4<i  <■•■••    IM    •    \r*    \irtii.ii:\    if|<Mii*  tin-  ..i>ii...    II.  «.  ::4.  «.«  (•>  tbv  |i«»iuii|(  nf 

■llollM-r'"  p'inhL  Mlllti'lll    til*    I  ••li*i  It!    !•:     (!.•■  ••Wllf-l.  uIpI  tin'  ■•lli-|»t-«-  U  tljrrrl'V   |'Ub««l»*i<*« 

by  iN-im!ti»*-. 

■  Ill*  |>ro\  i*i«iii«  i-t'  lli-n  Vtjl  A  <!•••  II  .xrr  i'\t«-fi<l'-il.  1}  tli«*  '■'Jiirtt  ||]  r.  (•!.  Ui  ••(» 
laiiiiti}!  IhiiiiIo.  IiU*  I't  i-X' h.iiiji-.  I  <iiik  ii'>t*-«.  •••«  uiiiii  «.  iir  •■nlff*  ff^r  tin'  |«)A«riit  ••f 
niiitii'i .  or  till-  ti.iii«tir  ••!  /•■"N.  or  .itn  \  .ilu.tMf  (liiii^  «Uat«-Vf  r.      1(>  tlir    .  <•**!•    IV.  .- 

14.  lli«-  <-t1<  ii'li-r  iii.t\  If  «•  iiti  I I  !*•  h.ir<l  UUiiir.    >•■«  .  u.«  |ti  tin*  ii|)«*iiif.  '•  iltii.  t  na* 

Uw.  •.«*.»•..  A.  . 

Til* -•■  .II'-*  •\''i><l  (••*x*r>  •!• -« iiptM-ii  i>t  f^Ui'  I'fi  ii-iii  t^  l-\  «t  lilt  h  ^u«  iti  •  II.A}  k«  ••A- 
tJlinl  «1  M  :tli  iiiti  lit  (••  •!• 'riiiil.    .'.  T    U.  !•>.•. 

N<<ti.  I  >  T  A  "*  I  ••  ••  I  \'  '."V  i  '•  '.  ri-i  i!iii^  "titat  J  f.itliiri-  nf  jiiiti>«'  frt->|iii ulIi  Ar;B«« 
fr<*iii   tli«-  "tpiii    •ii-'i:iii  f  •■Il    Ittwif-ii   !  ifi  •-ii\  .iirl  fr.iii*!    '   il   :•.  *  ii<r  r*-ii**<l}    tli<r««'!. 

t*ii»i-tti|  "(III!  :i  .iii\  |i-i>i>ii  -li.ill  l-\  .iii\  l.iU*' |iri-t**ii 1  t.tiii  Irtiii.  jii)  ••III*  r  |4-r«>  b  at>f 

I'lmtt*-)  Tiiiiii>  \ .  or  ••till  r  \  ji-i  i^  !•■  *•  •  'irit\  m  illi  iiit*  nt  (<•  •  hrat  ^ir  lii-lraiiil  .»ii\  |^r<«  n  »4 
till*  «.iii:*-  (^ii)  -■••  li  ••:!•  ti-ii  r  -h  ill  !■«■  i:u.ii_\  ft  u  iiii"*l«iiii-^tM>ur.  aii*!.  !••  itii?  •■■iii«i:««l 
tli<*rf<t.  -It. til  If  I.  it  ii  .  .it  ;ti«  •!  fM  t*  I. 'Ill  III  ilir  I  iiiirl.  !••  i--  tr.iii"tri>rl*«I  l^r  M'lt  n  ywAt^ 
lif  III  «iit1ir  (Mm  i>r  iiii|-i.>  ii:i.>  lit  ••[  i>«itli.  .i.»  lii*  <t-.«rt  •h.tU  iiii>rfr<i  |>fiiii«l*«l  I4*^l  .1 
lllxifi  till  fr..il  •-!  .iii\  |-i  I -•Il  :ii-li<  !•■«!  !••!  -ui  II  lii.»*ii  ill- .111!  ur.  il  •li.ill  U*  I  r<  «t-«i  ll«Al  :« 
i>|ilutlli'<i  tin-  |r>'|.*i!\  III  '(III  -t  :iii  :|i  .iii\  •lii  II  lii.llifi>  r  a«  !••  dliitiUlit  jli  latl  lfLArt*fli« 
til*  'Ii.ill  li"t  )-\  r*  I---II  !li<  ?•  ■•!  !•  •ii!.!l>-<l  !••  I*-  .f  lU  !!*-'i  §•:  •Hill  |ii.»4l*  11^*  «tii'ur  .  .*i^l 
111!  *n>  li  :i)  L<  !iiiiMit  o'l.i!!  !■•    i<  ii.i>\  iM<-  t  \  •  •  rt.or.ir;  .   .ii.-l    ifi  |  •  :  •  'ii   ir;*  tl  !«>r  *u-  u  lu.* 

•  iciiicnioiii  oL.til  t-«  I.  li-li  (••  I*  .ittiTM.irtU  |irti««-i  ui**'!  tur  l^r't'iii  u|m>u  tlit*  •Miir  1^  ta 
In  ail  iii-l:<  tiii<  it  I  iiimI*  i  lli*.-  >t.i?ii'>-.  .%•  •  ••I'liiit;  !••  lli*-  nil*-"  i-t  <  •iflrui  li*-ti  «|  |  LiaI  .•■  i.» 
ti'tfii^  r  -:.iiii'i--  ••11  ilii"  -ul  I '  t  N  I,-..  It  ••  ••III  •••|ii.ill%  tt|'|-li«  a)  !•■  !••  (lit*,  ill**  |ir«  it  b«  «■«  u«i«ii 
I'l*  »••(  ti-iiii  .iiivl  iiiwT  i«  i,«».ii.\<*i  l>  «|«>  lul  a\(rftii-iit«.  '.'  I'.  U.  'i^l.  •  M  4  ^  .7^ 
TlifMii'M.  ..•  ti.i-  I  >•  !•  If  I- «  l.iip'i -1  ii>  •  <1  ifit,  li..i»i  \i  r,  I  «■  |'ri<«i**i  |>ri>t^l  i*f  |«rt  ff  IIm 
iift-ti  II-  •  .ii"i  :ii.i^  f ii<-  I  f •  I  •  1 1\  w  I-  ••>  vi  !■•  «l  flit  r«  l-\ .  •-  •ulli*  :«'iii  Kra  •«  ll*»i.  1%.  A 
|{    I*    I'     I'Ni       ii).;      I.  !,.•  ij i*  1  \   !r.iii<liil*  iili\  «'.%ili.'  Ill  I  .t\  ii.i  I*:  A  •  hr^  k  U|«*h  •  t^i.krf 

Midi    U  '.i'lll    |).t     I     •!  '  '•     K>  •    I-    lio   .  ,|-|i       tli-l    hIii.   Il    lit-    k  ll'^t  -  W  :il    i|4i|    !■«•   |iJ|i|.   li*/i    !«•  Il   i.r.«| 

ill!  lii'i.  ■  i  i<  -tV  I.  ■  II.  i  »  -i.-i  *  ••  ■  ;i.*  I-  -ih  il  M^tiii'i  111.*  -t.iltiiiv  ik*«&  '«  .!»  k^-A. 
.;<'iii.;-      T"       !■•    .  .i..-.i  ij-   •■!    ill-      ■'ii.>-    n    i    L  i  iii.i>i>-  III*  i»:h  II (  iiliiA.ii.i*^  u.- ■■.*  « 

II I  -  n   *  •!*•     I  -  •  '•  Il    •  •      ■   I    -    -t    .Il  *  •••     •    t   •  i>.  ^    ••k'tt.lt.li.*   !.••    t.ii>lii*)  .  Alfl   ||fl   III  U^klkf!  m  .AC«« 

]  !•  !•  I.  •  '  >  I  .•  I  .r  I  ■•  .  '  '  *  I  •  .'  .'  !  .•  r.-*iii'\  :!  i.  i<  I-  •  II  l.i-.it.  lilt  r*-!->r«*.  iIiai  .i-  mm 
iii'i:i  *iiM  1.'      Il   !  :.  ti   -  .I'-.'i      I :  •    ^  •  i    .•    n  <»>!    )••     i.i  •!    .ii    ;i.f  i  ••iti.1%    «b*  rv*    Uir    Ia«m     |-r^ 

¥•  Il    •      •     .   •    I        };.  «  I'liVi  r  .     •    *•    I     ?.    i  •  .;<i>ii  ■       NI  <  i'-ii  r.iii     'i  |i    Jk   i(.  i,|i»      ..  |t   A  i 

Ti«i.  I  •  '     1  I  I       W  i.<    I    1    •   '    III  i  I  :  i<  !.>i-<i  .•  I  '■  ■;  •  :  It  t  !.•■  i;ri*uiiil  li*r  •  i  itii  ^'tk  m. 

.til  .1.  '.     •.',-.•  •  :  '  •  I  I.  >._'  11.-  i.>  \  i  V  !.i.-*-  I  r«-;«  If  •  -  i  .ti.ii-  I  !•••  »u|  |it*rtr>«l      K**&  n  *'*> 

•  Ir.ii,:-  ii  I  <  A  i  '  '  1  ^  •  Sur:.'.^  r.  n;  .-n  i:..«  ^u>  •  >  t.  J  IjLml,  i\  C.  'mJ^  9l\  ^lA  sOL 
twU.     <•  I    I:    '•••  •      i:   A  K.  C.  i..  r>\,  lu:.  Ji:.  J^M.-CHirrr. 
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within  four  miles  of  the  place.     For  this  also  enhances  the  price  of  the  pro- 
visions, as  every  successive  seller  nyist  have  a  successive  profit. 

8.  En«jjrosHing  was  also  describea  to  be  the  getting  into  one's  possession,  or 
buying  up,  large  quantities  of  corn  or  other  dead  victuals,  with  intent  to  sell 
thcni  again.  This  must  of  course  be  injurious  to  the  public,  by  putting  it  in 
the  power  of  one  or  two  rich  men  to  raise  the  price  of  provisions  at  their  own 
discretion.*®  And  so  the  total  engrossing  of  any  other  commodity,  with  an  in- 
lent  to  sell  it  at  an  unreasonable  *price,  isan  offence  indictable  and  fina-  r*ir:Q 
ble  at  the  common  law.(m)  And  the  general  penalty  for  these  three  '• 
offences  by  the  common  law  (for  all  the  statutes  concerning  them  were  repealed 
by  12  Geo.  III.  c.  71)  is,  as  in  other  minute  misdemeanours,  discretionary  fine 
and  imprisonment. (w)  Amotig  the  Romans,  these  offences  and  other  mal-prac- 
tices  to  raise  the  price  of  provisions  were  punished  by  a  pecuniary  mulct. 
**  Poena  viginti  aureorum  statuitur  adversus  eum,  qui  contra  annonam  fecent,  societa- 
temve  coieret  quo  annona  carior  fiat,'\o) 

9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade  that  en- 
grossing is  in  provisions:  being  a  license  or  privilege  allowed  by  the  king  for 
the  sole  buying  and  selling,  making,  working,  or  using  of  any  thing  whatsoever; 
whereby  the  subject  in  general  is  restrained  from  that  liberty  of  manufacturing 
or  trading  which  he  had  before.(j7)  These  had  been  carried  to  an  enormous 
height  (luring  the  reign  of  queen  Elizabeth,  and  were  heavily  complained  of 
by  Sir  Edward  Coke,(y)  in  the  beginning  of  the  reign  of  king  James  the  First; 
but  were  in  great  measurfe  remedied  by  statute  21  Jac.  I.  c.  3,"  which  declares 

(«)  Cro.  Car.  232.  {w)  1  Hawk.  P.  C  331. 

(-)  1  IIhwIc.  p.  a  235.  (ff)  3  Inst  81. 

(•>  Ff.  4«,  12,  2. 


**  By  the  31  Geo.  III.  c.  30,  corn  may  be  bought  for  the  purpose  of  storing  in  granaries 
and  rebelling  it. 

The  modern  law  on  this  subject  is  well  discu.ssed  in  1  East,  143.  And  see  2  Chit.  Crim. 
Law,  527,  &e.  In  that  ca^^e  it  was  decided  that  spreading  rumours  with  intent  to  raise 
the  i>ric'e  of  a  particular  species  of  aliment,  endeavouring  to  enhance  its  price  by  per- 
HiiadiDg  others  to  al)Htain  from  bringing  it  to  market,  and  engrossing  large  quantities  in 
order  to  resell  them  at  the  exorbitant  prices  occasioned  by  his  own  artifices,  are  offences 
indictable  at  common  law,  and  subject  the  party  so  acting  to  fine  and  imprisonment  at 
the  discretion  of  the  court  in  which  he  is  convicted.  It  was  also  held  that  hops,  though 
not  use<l  immediately  for  food,  fall  within  this  rule.  But,  at  the  present  day,  it  woui4 
probably  be  holden  that  no  offence  is  committed  unless  there  is  an  intent  to  raise  the 
price  of  provisions  by  the  conduct  of  the  party.  For  the  mere  transfer  of  a  purchase  in 
the  market  where  it  is  made,  the  buying  articles  before  they  arrive  at  a  public  market, 
or  the  i)urchiu'<ing  a  large  quantity  of  a  particular  article,  can  scarcely  be  regarded  as  in 
tlicin^clves  neces.siirily  injuriou.s  to  the  community,  and,  as  such,  indictable  offences.  A 
party  buying  and  selling  again  does  not  necessarily  increase  the  price  of  the  commodity 
to  the  consumer,  for  the  division  of  labour  or  occupations  will  m  general  occasion  the 
commodity  to  be  sold  cheaper  to  the  consumer.  See  Smith's  Wealth  of  Na.  vol.  ii.  309, 
and  inde.v,  title  "Labour;"  and  many  cases  may  occur  in  which  a  most  laudable  motive 
may  e.vist  for  buying  up  large  quantities  of  the  same  commodity.  See  the  arguments, 
tVc.  in  14  Ert.st,  4()C.  15  East,  511.  Indeed,  in  the  case  of  the  King  tv.  Rusby,  on  the 
indictment  being  arfrued,  the  court  were  equally  divided  on  the  question  whether  re- 
grating  i«s  an  indictable  oftence  at  common  law;  and  though  the  defendant  was  convicted, 
no  jii(l;:nicnt  was  ever  pa.ssed  upon  him.  MSS.,  **  Raising  and  spreading  a  story  that  wool 
wonl«l  not  be  sutlenni  to  be  exported  in  such  a  year,  probably  by  some  stock-jobbers  in 
tbo-c  times,  whereby  the  value  of  wool  was  beat'Cn  down,  though  it  did  not  api>ear  the 
<lc!Vndant*i  reaped  any  particular  advantage  by  the  deceit,  was,  on  account  of  its  being 
an  injury  to  trade,  punislu'd  by  in<lictment:  and  a  confederacy,  without  a  further  act  done, 
to  impoverish  th<'  farmers  of  excise  and  le.Hsen  the  <luty  has  been  held  an  oflence  punish- 
abl«'  l.y  information."  Opinion  of  Mr.  West,  2  Chalmers.  247,  Ac.  It  is  an  indictable 
otl'»'n'c  to  conspire  on  a  i)articular  day  by  false  rumours  to  raise  the  price  of  public 
gov.Tnmcnt  funds,  with  intent  to  ii\jure  the  subjects  who  should  purcli.-vse  on  that  day; 
and  ih.it  the  imlictmcnt  was  well  enough,  without  specifying  the  particular  persons  who 
punh;»"Hl  as  the  persons  intended  to  be  injured,  and  that  the  public  government  funds 
of  iTii-  icin«:<lnm  might  mean  either  the  British  or  Irish  funds,  which  since  the  union 
were  each  a  part  of  the  funds  of  the  United  Kingdom.     3  M.  &  S.  C7. — Chittt. 

»'  Amended  by  stat.  5  A  0  W.  IV.  c.  83.— Stew.\rt. 
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HlK'll    nii>li'<|i«>lii-«  to  I'-  iii||lr:ir\    In  l;t\%    llli<l    \*'.'i     i-\<  ('pt    :t<i    !•*   |i.iT«  rit«.  li  •!   •  t 
(i-iilift^    (III-    ;^!-.iiii  ••(     |>iiirli-iii    \t:ir<.    !•»    (In-    uii(li<<l'^  "I    Ih'W    iii\«-iilt<>i<«  .    4     ! 

CM  v|>I  :ii«ii  |i.i(t-iit-   iriiii^   |ir.ii(iii;:.  f».fl:}N-iri'.  i:>ift|Hi\%tl<  r.  ^nat  "r-li...:.- • 

mill  -lii'l  .     :iiiil   iii>>t,<>|.<i.i-l*«  :iri-  imiii-liitl  uiiii  ikir  t><rli-iiiiri-  ••!    tuM*-  'luii.-i^  • 
mill  liiiiiliif  I  ii-i-  !••  tii'"*>-  wIh'Iii   i1i«\   utti-iii{il  to  ilfiliirl* .  an-i.  if   tlii-\   |tr<»    .- 
aii\'  :titi«'ii.  t-riiii 'ill  ;i:/.iiit^l  (Ih'Iii  |i>r  titi"*t'  •l.tlll;Ul*^,  !••  l>t-  ••l.kXttl  \*\  jkti\  ■  v     . 
jiiilii  ial   ■•I'lt'i'   ii:!!!-!'   (Iiaii    lli.it  III   till-  rmirt  uliiniii    it    i«    l't><i;^lil.  tin  v    .'■     .r 
tilt*   |H-ii:ili  ii'<*  ii{   y.rif  iii'i/i'f '       < 'Miiiiitii:iliiiii<*  iiUi>  aiip'ii;;  inliiatlip*  "r  aiS.f.i'    • 
1*1  rai^i*  ilir   prii  I'  i>l    |ii ••%  i-i<iii'«  <•!'  aii\  •  ••iiitiiiiili(i*-«*,  nr  lin*   niii-  tit   laUiui.  '  ^^ 
ill  many  la-^i-  <«f\i'nly  |iiiiii«lH"l  )*\   |iartii-iiliir  «tuiiilf««,  uiiil  in  i;i*iit  ral.  \-\   »l^ 
titt«' •  A  't  K>lv\    \  I    i-    !.'».  \%tili  ihf  t«irlritiirf  m|    In/   nr  t\%i'iit\  ila\**'  itiiiiri^  :• 
iiiriit,  \\i!)t   ail   ail<i\\ahi«'  <•!   ••iiU    l>ri:i<t   aiiil  wati-r.  t<ir  (in    lii^t  «il1t-i.i«  .   .'•  1    •  r 


•I 


...     iIm-  jtiilMri  l<»r  till*  <>«M  iiiiii  ;  aii<l  *V*I  litr  tin-  lli^t'i.  nr  fNo  tin*  |i:*l«»r\  .  i  -^ 
'     **\  I'lif  i*ai',  ainl  iM-riM-lual  intaiiiv.      In  tin'   ^uiut-   iiiatiiirr.  I»\  a  <i*it«titM 


timi  III'  till'  i-iii|iiTiii*  /••iiii.  r  all  iii<iiiii|Milii'^  uihI  t-Miiil'iriai iiiii«  tu  kt'i-|i  up  m  ^ 
|irii'i*  III'  iiii-nkiaiiiii'M'.  ppiv  t^i>«ii**.  nr  uiirkitiuiio|ii|i  virn'  |iriiliil*iU'i|.  u|f*iii  |«i:i«'-. 
turl'i'lt  111*1'  «•!   ^'nmI'^  aipl  |H-r|Mtii.il  iMin^liiiiriit 

1(V     I'll  fXi'i'i-i^f  a  til  I'    ill   aii\   t<i\%ii  Mitlmiit    liaviii;;   |irt;viiiii«I\   %«  r\'f  il  a*  a:i 
Ujtpnitfiti    t'lir  M'\  III    \i'ar».<«    i«  l«Nikfi|  ii|»iiii  tn  Ik*  ilftriiiifiital  (•*  |iul>i.i    ira  . 
litHUt  till'  ^(i|i)Mi>.i'i|  uaiit  lit   Jiiilii  i«-iil   *kill  111  till*   lrui|i*r;  aii*l   lli«-r<  t^n*  i«  i- « 
Itiilit'il.  Ii\  ^tatiiii'.'i  Kli/  I     l.Miili  till-  liirtiituM- III' t'>rl\  -liilliii:;^  l*\  luv  rii>iii(r  " 

II.   La'*tl\.t«i  |iri'\itit  I  III-  ili-t  rill  tp»ii  «it  iMir  li<*iiii'  iiiaiiutai'lur«*<«  l>y  fr*tH»f'   1 
ihtj  iiiti  .v'/i/' 'fi'/  'fi/r  ,it*'*f'»  t*»  -imIi-  alu'iiail,  it   1**  |iri>\iili'il,  l'\  •lutulr  .'1  <if«>    i 

r.  'JT.  tliat    '>iii  ii    a**  -^^i   •  iiti r   -I'lmr    tlo-in    -li.i.l    Im-   fiin-it    liNt/   ariil    U     .:. 

|>ri'»iiiii-il  tlin-i'  iip'titii- ;   aii«l    t<*r   tin*  ^i-i-mul  •■tli-m  i-   hliull  !•<<  tiht'il  at  liiMrili*  :. 
ainl  Ih*  iiii|i|  i««iiii-«l  a  \«-ar:  aifl   tin-  artili>-iT«  on  ;;<mii:;  iiiIm  ti>r«'ii;ii  «-«*uiitr  •• 
Mini  ii«it  ritiiriiiii;;  wiltiiii   -in    iifi.tli'*   atti  r  uariiiti-.'   i::\i|i    tli«'iii  l*\   llir  |ir!-<* 
Uliilia-**a<lM|'  uiiiTi*  llii'\   ri— MJi-.  ^Iiail  U'  i|i-i'iiii-i|  aiii-ii«.  aipl  t*irfril  all  tlii-!r  ^a*   : 
iiihI  i:'*'»«1'*.  :iii'1  <*li:iil  I'l*  ih«apaMt-  ••!   ariv  Uifai  \   "r  ustl       lU   •iT.iliiti'  J.t  ■■«•!   II 
•'.  I.'i.  till'  ••filiii  iT*  iiiiiir.  I'T  tin-  lif^t  ••lii'iHi*.  a  t»»r!i  .!  un*  ••!  .'iini/   f.ir  rath  af 
tii'iT  I  «iiili'a«  !• -I  u  itii  tn  }m'  <*t(it   al'PMil.  aii'l   iiit|>ii-<*iiiiitii(   ti>r  lu«  .\i*   ii.it!!!* 
uinl  t<T   tli«-  ">«  •  i>ii>l.  l(MMi/ .  ai,.|    art-    liat-lt-  1«>  tun    \  iar«'  iiii|»n««ii.iiii-ht      u!.>:  '  . 
till*   <*:iiiii*   -tatulr.  I  i*iiiiti-tii|  \iitli  II  (ii-n    III    i*    71.  It   any  |»«'rM*ti  1  \|H*rT«  ji  ^^ 
tiMiU  III*  iiti-iioii-  ifoi-'i  III  (I. I    -ilk.  liiK'fi.  i-Mttmi.  iir  uiMiilt'ii  inniiutui  lur«-«.    i\<i-i: 
iiii;  Miii>Iiar<N   t«>    \<i|-t1i  AiiHiiia.     '     In-   tiirt'it»    tlit*   oariH-   nift   Ji^*'/ .  an>l   tf - 
rapraMi  ••!   tin'  xlnii    li:i\iii:;   kir^w  !• 'l:;!-   tln-n-nt     Inn/  ;  aii'l  il   any  «a|(lairt  -f   • 
ki(u''-«   oliip.  iir  ••lliiiTiit   till-   I  ii->('iii;->.   kipiuiHi^ly   «iitT<'r«  ^in  h  i'\|ii>n.it:  •!•    :• 
titrlnt'*  liHt/   .11,. I  |,|..  ,  {ii|i!>\  im  lit.  .iii'l  i-  1  m'i  \i  r  iiia<li'  iim  a|ial'l4'  •■!  In-ar:i.^  a  ^ 

'    •  W   I     V   I  •«.■•..  k  1   !•»«•- I. T  •    "Ui    \i*t^    III   f   & 

'•  l'\   :• !■  ■•    I  \"    I     \'J*    -    l..i!l   .1.!-   :i!.i!i\i-  (••  •-"nt('iii.iTi<tii«  ••(  « ■ -rkri.f  *i  €-.•   t:.»» 

lt»r»  .i«  !i'W.i,:«-.  '.IIP-  •■!  M">k:iij   'iiiiiit  '\  ••!  t%frk.  »!•'   art*  r«'|-»-.iIt«l.      Itj  ■•-•!    J    j-'f-^  •»• 
i-ii|ii|-«  !i:ii»*   iiiiirii>  V  111*  It  !■•  1-  t   •    '...•. I  *  \n\-',-  \ui'  ti'.    '-r  !••  r*  Mini  w«>rk   iir.f.ii.>.."l.    ,    > 

\ftit:ii.*  till  Ml  li'ifii  fi  '  !ij  'I.'  ■',-•!  \ r«.|-  l.ii  J  !'•••  Ill  !'■*•!•  ti,i  •■■  •  Iti*-«    Ai-     -r  ! 

fiip  <.  •■!    t<>r>  .iij   II,  tr.i)' i<  *'i- •  !  -    '  >    •!'•  r   (!••  .r   Mi<*i«   nt  i.irrt.iij  ••ii   liii  .r   tii*.!.*^*     .- 
|iiiiii-)i.il-it    Mi!ii   ini)-ri«  I.':,.  I.;    -.^.'ii   •!    w.ii.  i.r   It  ir-l  l.il>  iir     U*r  llir*«-  iim-ii!1.«       T    ' 
(•■III  i;li.i>.'  •  !  I'l  •  •  I  '   •\  ,{■        ■   '   .•    •  .■  ■  i-    ■  ■•    •  'tilt  :>  ti'iii  •■!   •■!!■  iii|i  r«  !<•  i^'ift'  jii»5..  •  •  •  f   !  ■  ■ 

»!'.  !•  ■  ■■•n-   f-if  !l t!>  im  «  «  uii-l*  r  fi'rt.-*  f  * 
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public  office  :  and  every  person  collecting  such  tools  or  utensils  in  order  to  ex- 
port tlie  same  shall,  on  conviction  at  the  assizes,  forfeit  such  tools  and  also 


CHAPTER  XIII. 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH.  AND  THE  PUBLIC  POLICE 

OR  ECONOMY. 

*TiiE  fourth  species  of  offences  more  especially  affecting  the  common-     r^\a\ 
wealth  are  such  as  are  against  the  public  health  of  the  nation ;  a  concern     ^ 
of  the  highest  importance,  and  for  the  preservation  of  which  there  are  in  many 
countries  special  magistrates  or  curators  appointed. 

1.  The  fii*st  of  these  offences  is  a  felony,  but,  by  the  blessing  of  Providence, 
for  more  than  a  century  past  incapable  of  being  committed  in  this  nation :  for, 
by  statute  1  Jac.  I.  c.  31,  it  is  enacted  that,  if  any  person  infected  with  the 
j)lague,  or  dwelling  in  any  infected  house,  be  commanded  by  tbe  mayor  or  con- 
stable, or  other  head  officer,  of  his  town  or  vill,  to  keep  his  house,  and  shall 
venture  to  disobey  it,  he  may  be  enforced,  by  the  watchmen  appointed  on  such 
melancholy  occasions,  to  obey  such  necessary  command ;  and,  if  any  hurt  ensue 
by  such  enforcement,  the  watchmen  ai'e  thereby  indemnified.  And  further,  if 
such  person  so  commanded  to  confine  himself  goes  abroad  and  converses  in 
company,  if  he  has  no  plague-sore  upon  him,  he  shall  be  punished  as  a  vagabond 
by  whipping,  and  be  bound  to  his  good  behaviour;  but,  if  he  has  any  infectious 
sore  upon  him,  uneured,  he  then  shall  be  guilty  of  felony.  By  the  statute 
2*)  (ico.  II.  c.  26,  (explained  and  amended  by  29  Geo.  II.  c.  8,)  the  method  of 
performing  qnarnntiney  or  forty  days'  probation,  by  ships  coming  from  infected 
countries,  is  put  in  a  much  more  regular  and  effectual  order  than  formerly,  and 
masters  of*  ships  coming  from  infected  j)laces  and  disobeying  the  directions 


tliere  given,  *or  having  the  j)lague  on  board  and  concealing  it,  are  guilty  r*\ao 
of  felony  without  benefit  of  clergy.  The  same  penalty  also  attends  L  -* 
persons  escaping  from  the  lazarets,  or  places  wherein  quarantine  is  to  be  per- 
i'ormed;  and  officers  and  watchmen  neglecting  their  duty;  and  persons  convey- 
ing goods  or  lettei*s  from  ships  performing  quarantine.* 

2.  A  second,  but  much  inferior,  species  of  offence  against  public  health  is  the 
selling  of  unwholesome  provisiom}     To  prevent  which,  the  statute  51  Hen.  III. 


'*  All  the  statutes  prohibiting  artificers  from  going  abroad  are  repealed,  by  5  Geo.  IV. 
o.  U7,  so  that  artists  may  now  settle  in  foreign  parts  without  any  restrictions  or  liabilities. 

— ClIITTY. 

^  By  the  G  Geo.  IV.  c.  78,  all  the  prior  statutes  relative  to  the  quarantine-laws  are 
repealed,  and  other  provisions  are  made,  similar  in  their  nature  to  the  former.  See  the 
j>rior  statutes  and  decisions  thereon.  Burn,  J.  24th  ed.  tit.  Plague.  2  Chitt.  Crim.  Law, 
551,  and  2  Chitt.  Commercial  Law,  62  to  87. 

It  is  a  misdemeanour  at  common  law  to  expose  a  person  labouring  under  an  infectious 
disorder,  as  the  smallpox,  in  the  streets  or  other  public  places.  4  M.  &  iS.  73,  272.  An 
indi<tment  lies  for  lodging  ix>or  persons  in  an  unhealthy  place.    Cald.  432. — Cnixry. 

Now,  by  the  10  k  17  Vict.  c.  UX),  s.  9,  if  the  parent  or  person  having  care  of  a  child 
>h:ill  not,  alter  notice  from  the  registrar  of  births,  attend  to  have  vaccination  per- 
loriiied.   such    father,    mother,   or   person   shall   forfeit  a  sum    not  exceeding   20li. — 

StFW  ART. 

Mt  is  a  misflemeanour  at  common  law  to  give  any  person  injurious  food  to  eat, 
wln'thor  the  offender  be  excited  by  malice,  or  a  desire  of  gain  ;  nor  is  it  necessary  he 
should  he  a  i)uhlic  contractor,  or  the  iryury  done  to  the  public  service,  to  render  him 
rriiiiiiially  liable.  2  Kast,  P.  C.  h<22.  6  East,  133  to  141.  If  a  baker  direct  his  servant  to 
inakk^  bread  c'ontaining  a  specific  quantity  of  alum,  which  when  mixed  with  the  other 
in::r.'dients  is  innoxious,  but  in  the  execution  of  these  orders  the  agent  mixes  up  the 
dniir  in  so  unskilful  a  wav  that  the  bread  becomes  unwholesome,  the  master  will  be 
liable  lo  be  indicted.    3  M.  k  -?>.  10.    4  Camp.  10.     But  an  indictment  will  not  lie  against 
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i»t.  ti.  nti'l  till*  tiri)iti:iii' «■  !••!'  l>.kk«-rN.  c  7.  ppiliilMl  f  In*  "'.ii«<  (it  i  ••rru|*ii  •!  u  .i.«  •  'ii- 
lU^H'ijo  III-  iitiu  liiili  — Hill-  l1«  •*li,  t.r  Ml  «li  tli:il  In  lHtiii;iit  •*!  ;i  Jt^%.  uir4<  r  \  .%  .•  ••: 
lltllrn  i-liii  111  Iiif  itir  til'<«l  «'tl«-ti«  I  .  )>iii'»r'\  l<*r  liir  -I  I  "III,  (Jln*  :ili>l  llli|i|.*  •i.lM«laC 
tur  lilt-  l)ii|-<i.  ;iti>i  :ii  iiir.ilfiti  ••!  thi-  1<iM|i  t  'T  lli**  l«<*irl  ii  *  Aii-l.  I'\  !(.•  -:.i;  ^'.a 
rjt*:ir  II  4-  J'l.  ;  11.  :iii\  l-ri-u  Hi:;  ••r  a<iiilli  i';ili<iii  ••!  uim-  i«  |>iirii<»iit*l  ^«  i:.  li.«- 
lorli'iluri'  **\  l<ii>/  It  •i'liif  |i\  till'  \«  lt'il<-<»:il«'  iiii-ri  li.inl .  an  I  4  '<  il  'loin-  It  !!■• 
\  itidit  r  ttf-  ri-t:iil  (r:i>li  r  *       1  Ip^i    ari<  .ul  tin- «>ll<  ii<  f^  m  Iim  i»  iit.ix  |ii<*}M  r^jk  i-«    «^   i 

^11  rt'xjM  I  t    tij«*  Jiiiliiii-   lirailli 

V  Jill-  l.int  !>*|H-i  it--»  it|  <»ll«  ii(-«-»  nlii«  Il  f*|H'i::iI)y  alf«-<  I  tli**  <  fiuriiMii\%  •  .iilli  art- 
llit»fH*  ;iL';iiiit(  lilt-  |iiiMit'  p'U" '  tir  f-fi"»iy  lU  tin*  piiMir  |^i|it  t*  ai.il  n  ••ti-*iii%  I 
iiii'Uii  til*'  'lui'  r«*.:iitaii'<ii  ainl  •l<«iiii  •>tii-  unli-r  «*l  tin*  kinj^l^ru.  uliirtl'\  iiii-  ii*  ;i- 
vii|iial*>  ••!  I  lj«' nial«-,  Iikt-  tiiriiil>ir**  III  a  mi-1I-:;i<\  ii  in  •!  l.iiiUiX  .  an-  l-i»uiil  :••••!, 
tnriii  tli«-ir  i^rtii-ral  IM-Iiavioiir  i>i||if  riil«*«i  ol' |»ni|ini-t \  .  tri>«*«l  iH*i;:lilMiurli'-  **i.  arj>| 
1((nn|  niatihtTs.  aiitj  t«t  Im*  tlrtciit.  tii'idotrioii-.  :iii>l  iii«i||i-ii-.vi'  in  lln-ir  ri-*}Mit.\r 
Htuti<>ii«»  'J  lii««  lH-:iii  til  i.t}«iii-i«»  inijot  ttMTi-l«trt'  !•«■  v«t\  iiii<*«-rliaiii-'tij*>.  a*>  .1  •••ru* 
|iriM*<t  ail  Hiii-ii  criinf**  a<«  i-o)«i  i-iallv  iitlf«'|  |iiililii'  imn  h-iv  ainl  an-  tii>l  itiiiiprv*- 
litMidt'^l  liKiltT  any  (*t  tin*  t«tiir  |>ri-i-i'iiihLr  ■•|NM-t«'-  'I'lif-i  arntniiil  <MtMif-  ••!  ti.«  lu 
t<>  It'll »ii \  .  :iii<l  fi|)ii*r«»  t<t  nit-ili-ni«MiiiMir^  iiiil_\'.      Aiiitiii^  iln'  lurinrr  an*. — 

I.  Tlif  litl'riHT  fit  I'/wii'/ro/irt/  Ufirn'hjt*  :  ftir,  hv  lltt*  •*l:itiil«*  ••i<ti'«i  II  c-  .w». 
I.  Tt»  ■«<iii-iiini/.i*  inarria:;!*  in  anv  ntlii-r  phu  i*  lH*«iiJi «.  a  i  liiirili  tir  |itit>lii  t  tim|iri 
wlu*ri*in  ltaiiii<«  havi*  \u'%'\\  usually  |iiiMi«>lii-<l.  t-xt  t-|»l  hy  li4tti<M*  fnmi  IIm-  art  h< 
,|.....  Itj^liiiji  i»t  *4 'ahl*-rl>i)rv  :  aii«l.  L'  Tii  <">|fiinii/.r  iiiarria;:!'  in  *ii<  L  «  (lun  h 
■'  tir  ('lia|i4l  uitlitiiii  «li)i-  |-uMii  ai  it'll  i-t  hahii*.  **v  )•<  «  h***  i»l<ta:ii«*«i  lr>*in  .i 
pn»|MT  aiillitiriiy.  «!■•  I"trli  «it  tli«in  n-'i  t.nh  n-h«li-r  ihi*  inarria;:!'  \ ••:•!.  l-nl  -nU 
jiM't  ihf  pi-r^iifi  sit|i-niii:/.|[i:^  It  t<i  |i-l<iii\ .  |iiini-)M-'l  ii\  lran»|Htrtalit»ii  |tir  l«turtrvffi 
vrur> :  a-,  )iv  lliFi't*  ttiruii-r  ^-latnti-*.  /  In*  an*!  ti:<*  a«*i<*i:iht*  wm*  *iil>'i  •  (  lit  * 
|»i*4'Uiiiai'\  I'irtt-iliin*  "I  I'Hi/  :;  'I'..  inak«'  a  t.il-i-  ••iifrv  in  a  fiiarr:.tj:f  r«^-»i.-r. 
|t>  ah«'r  :l  vvlnn  ina<li*:  !>•  t>>rL;f  nr  t  inihtfrtfil  •>iit  li  ihirv  .  tip  a  i  n  a  rn.i  ;«'••.;•  ■■ti««*L 
!•»  faii-i".  «»i'  jii-'Miin'.  t»r  at  l  «•!■  as-j-i  in  »iirii  ti. !-;;•••••.  ;  !»•  iitttr  tlit  ^anii-  a-  Iru*-. 
kiitiuiii;;  It  {••  |ir  t-Miintt-i  I«  It  ;  <>r  ii»  •{•■-iri'V  **r  |ti«»«  lirt-  !!>•- tl«  •«tr<i>  li->ii  ••!  arn 
n»^i*lt  r.  III  •■nitT  !••  \ai-alt'  aii\  in.irriai:f  i»r  ••ul'ii-t  l  aiiv  |Mr*«ni  t«»  liit-  |>«i.4ilt«-« 
<•!'  llii^  a«  I  ;  ail  tlii-^f  iiMiriti«.  khttu  mirlv  ami  Milliiii\  i  ••luniiltfl.  «uit«  •  :  ti.r 
party  t**  tin-  i^uilr  t^i  ii|i*nv  uiTliinit  I'l-m'tii  tit  «li'r;;\  ' 

*  Ariiiil.rr  Iil'iti!>ii-  Mf!i'rii  ••  wifli  r«L'.»r-i  tn  thi-  li"'\"  i"»fati- t'l    Mia!»':»t,-.i,\    %% 

wliHl    NiiiiM'    Iia\ rriij'lU   •  ;ilN  i|  ^-in   u,  w  liit  h    j»r»i|M  rii    •ii^.-fiiti***  U-ji.;;   lun-r 

iiiari'ii-tl.  Imt  i<«iiii<i-t'  |ii>«'!\  •!•  i.iitmnati-il  <  ••/i;,.ff/iv.  "r  havin^' a  |iliirai:i\  ••!  v«««i-« 

•    •  1  ■  W     III  *  A  •  M    If!        V.      I  ■  li.i.  .  -    1  .  •   i: 

n  null*  r  f   r  r<  •  >  i\  :n/  ^''x-i  I  irl-  \  ;••  .*•  nl  if  !•«  inii.  411  1  •l«-li«*-riii  j  u  iiitXlur**  ••!  ••*:•  an  i 
Uirli'i  M 'ii*  Il  !-  iiiii''\     iMiii!i-«>. :i.'        I   M    A  >   '.  M      I'liiiit 

"   Ihl-   •Vi'ij'.-   ;•   Il    W    !.  J"    i|.  ij        7   A    "•   \  .■  •     •      -♦        >II  »  *IIT 

*  Aiiil.  )  «  'Im  1  W  .iii-i  M  *T  1  i  -I  *  J'*,  .iiiv  |-tr  •••II  •f'li.iij:  M  iiti- 1*  rni|-t.iif  •  r  A  iu<- 
Ivr.itilij  :l  •t  >«ii.:i.'  .!  •■•.III..'-  .''l  •:  i.i  !>-?'>;!  ■*  li  n!  l->li.i  kil.t;  .%U-i  i..**!  U- 
tlli'  i|i!^<riMi-i ,  jiiiil  -Il  i!i   If      ■!,:  •.  .  {.••i  Ti  rif  iii--iirii-        t'ltiTit 

*  I  111"    I'  t  i*  iiiiM  !••{  •  ti>  •!    I  >    M.<    4  1 1.  •  ■    1  \     «     ?'•     iii'l  •  i>  r.'\  ••  i«**l>iri'oi. 

|t\  till    '.'!•!    •#■«  l:--ii  «•!    ll.i-    4tf-      i\  7'^.    it    1-*    r.-l  -1,%    w:tii   I;  ii.>]  ••rlAlii>ii   f«-r    !«'--  ;• 

Milt-fiii..;-  !-.  .'•:nii-ii\  :ii  .11. \  < -t  f  ■  '  |  •  •  ':i  iti  :fi  .1  f-t.iir«  ii  ^r  •  iii|«  i  Mf>i-r«*.ii  l-ti.|.«  UmA% 
l«*  |,iM*:iiit  I  ii^i:«iii*<l.  ••r  it  i*i-  r  •  r  f.'i.'  I ^  III  )••-(«« f*  Il  •  (.Mil  .11.  i  |wi  •«••  m  !;••  i  .  'tt- 
lli|*  I  \i  •  |.t  \  \  •)«••  .ij  III  •  ii>t  ;;'ii,  '}.'  ir-  l>)  "I.  'I'  ••.'  <  .till*  it-ii'i  .  I'r  !••  Miii  :i.i  ««  || 
Hiilii.ii!  it'll'  I  'iM.!  .ti  i'!i  •■!  I-  I'lTi  -  11'  t-  -•  I  ■  i.i  •!■••-.  -ir  !•••••  fri.ii. ft-  1:  jii  i  ikr«l.f.^  :■•  tb* 
lift-*  ■■;   ti.i   I  I  >ir^  li  •<!    i  ii.'i  ii.  t    r  .1  •  .-.    1  ••  :•  ii-i.ii.*   :••  !■•    .11   ii>  i\  I'r'^-r*     KiiS   !;.•    )  r«w 

t  Il»'»i||   Tl.'|^>!    ■  il.  •■   I    .••  I     .1.   •  I   • .  ■     •        |.'    ■• 

|l\    rf  .■."•■■••    .r    ■•:•  r  . •      •      .'..:.        i    .:-*"•  ..     ^    :  •.    !rj|.«i  •  r  ■  .  ■      •.    •    r 

!.■•  ■•■  '  ■!•■  -.■\  i,  ■•".  •  .  Ii.IIbI'  ll«t«  «^'. 

nr  !■'  *.      ».  •■       i  ■  I  •     !    •  ••     I  ••  .        ■■.'■■       *  ■.  -■!•  J.    i  ■  ■  •  ■•     •  ■   '■  ■  :i.  1  •. ■     .lit*'!    :•  ; .  i  ■••*.» 

It  rti-  {       \  \    .        :...••     ir:        .     .■■.•.•  r    j  -i'  ".  -j     *•   ' :    t*    ■:  \    ■  i    !i  !ji"«  .A-      r-  ,   •:•  r 

a*   .i'l  *•  -  >    J  I    •  .  I   .    •  i.i  •  ■     '     •  '       t.  .    ■  .     '    .   •      .k  .1  •  ii"'-      ••r    I'l   fii-wlr.  \    .11.^    •  •■  '. 

r»  .."I"'.  1  t    .  •    •  .  .■  r .  •.;•  •       i    i'  ■.    •     ■  •   ■ .  ■    •,\  .■■..•:.•  r  t .-i   .ifi\   ii».«r:    ■»-•.■  r  :■ 

•■||  ■•  ■  *     I  ^   !  •  -     I    r>>   ii-. \  •  ?   *  !.•    I  •  I.  i.' .-  -  :   ti. ,;  .k  *.       !•*:::..•  ^i  t  •I'l*'*  i.>ii  «-v:>  it<l   !•• 

III. I  MM. *■ .    ►»■»-.:.'•«• 

Iii-ii  I  Ti  ••  •  '  \  ••!...•  %\\i*,  tl..  ..  .  ■'  •  .  .  w*  .-  I  III  .-)*  1'  ■  a:  •-••iiiii«i*it  1a«.  AI..1 
Mil^jt «  :•■•!  ti.i   ■•::•  ii<i>  r  t*>  ••^i  n*  iiii|  1  .'•:.!..•  Ill  41. '1  liitf      •  'o.ii.  7  1   — ^'■iiii. 
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at  once. (6)  Such  second  marriage,  living  the  former  hushand  or  wife,  is  simply 
void,  and  a  mere  nullity,  by  the  ecclesiastical  law  of  England;  and  yet  the  legis- 
lature lias  thought  it  just  to  make  it  felony,  by  reason  of  its  being  so  great  u 
violation  of  the  public  economj'  and  decency  of  a  well-ordered  state.  For  poly- 
gamy can  never  bo  endured  under  any  rational  civil  establishment,  whatever 
spei  iouH  reasons  may  be  urged  for  it  by  the  eastern  nations,  the  fallaciousncsfi 
of  which  has  been  fully  proved  by  many  sensible  writers:  *but  in  north-  r^i/w 
ern  countries  the  very  nature  of  the  climate  seems  to  reclaim  against  it,  *■ 
it  never  having  obtained  in  this  part  of  the  world,  even  from  the  time  of  our 
German  ancestors,  who,  as  Tacitus  informs  U8,(c^  **prope  soli  barbarorum  singulis 
uxoribus  contenti  sutit."  It  is  therefore  punished  oy  the  laws  both  of  antient  and 
modern  Sweden  with  death. (^i)  And  with  us  in  England  it  is  enacted,  by  statute 
1  Jac.  I.  c.  11,  that  if  any  person,  being  married,  do  atlerwards  marry  again, 
the  former  husband  or  wife  being  alive,  it  is  felony,  but  within  the  benetit  of 
clergy.  The  first  wii'e  in  this  case  shall  not  be  admitted  as  a  witness  against 
her  husband,  because  she  is  the  true  wife;  but  the  second  may,  for  she  is  indeed 
no  wife  at  all;(e)  and  so  vice  versa  of  a  second  husband.  This  act  makes  an 
exception  to  live  cases  in  which  such  second  marriage,  though  in  the  three  first 
it  is  void,  is  yet  no  felony.(/)  1.  Where  either  party  hath  been  continually 
abroad  for  seven  years,  whether  the  party  in  England  hath  notice  of  the  other  s 
being  living  or  no.  2.  Where  either  of  the  parties  hath  been  absent  from  the 
other  seven  years  within  this  kingdom,  and  the  remaining  party  hath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  3.  Where  there  is  a  di- 
vorce (or  separation  a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical  court. 
4.  Where  the  first  marriage  is  declared  absolutely  void  by  any  such  sentence, 
and  the  parties  loosed  a  vinculo.  Or,  5.  Where  either  of  the  parties  was  under 
the  age  of  consent  at  the  time  of  the  first  marriage;  for  in  such  case  the  first 
marriage  was  voidable  by  the  disagreement  of  either  party,  which  the  second 
marriage  very  clearly  amounts  to.  But  if  at  the  age  of  consent  the  parties  had 
agreed  to  the  marriage,  which  completes  the  contract,  and  is,  indeed,  the  real 
marriage,  and  afterwards  one  of  them  should  marr}'  again,  I  should  apprehend 
that  such  second  marriage  would  be  within  the  reason  and  penalties  of  the  act.' 

(»)  3  Iii«t.  A8.    Biipuny.  accordinfr  to  the  canonifts,  OOD-  Hen.  I ¥.  11,  48.    M.  IS  Hen.  IV.    6  StnnndC  P.  0. 134.    Tli« 

iiisted  in  marr^in};  two  virgiui*  (iucceiMlvcly.  oDe  aft«r  the  cognisance  of  the  plea  of  bigamy  was  declared,  bjr  statat* 

«l<;ath  of  the  ittiier.  or  one  <  iiiarr}-ing  a  widow.    Sach  were  IS  Edw.  III.  sL  8,  c.  2,  to  belong  to  the  court  Christian,  like 

est^fnietl  incupikle  of  orders  Ac,  and.  by  a  canon  of  the  that  of  hadardjf.     But,  by  Stat.  1   Edw.  VI.  c  12,  a.  M^ 

Council  of  LyoiH.  a.d.  1'J74.  held  under  Pope  Gregory  X.,  6«'ya«jf  was  declared  to  be  no  longer  an  impediment  totbe 

w.ri'  omni  pririi'tjiit  eirrieali  nwl'tti.  ft  ooercirmi  fori  »ecu-  dalm  of  clergy.    See  Dal.  21.    Dyer,  201. 

lans  addili.  ti  Ikrrrtal.  1,  VI.   Tbiscinon  was  adopted  and  (•)  De  Mm.  Cfnrm,  18. 

explained  in  Kn^l  tnd.  by  ntatute  4  Kdw.  I.  at.  3,  c.  6,  and  (')  8tiemhook,  df.  jure  Ateon.  L  3,  c.  2. 

big  /m  V  ther-upon  U-c  mu-  uo  uocommon  counter-plea  to  the  (*)  1  Hal.  V.  C.  603. 

claim  of  thf  leiii-flt  of  clergy.     M.  4U  Edw.  111.  42.    M.  11  {/) 3  Inst.  89.    Kelw.  27.    1  Hal.  P.O.  fl04. 

•  By  9  Geo.  IV.  c.  31,  |  22,  it  is  enacted,  "That  if  any  person  being  married  shall  marry 
any  other  person  during  the  life  of  the  former  husband  or  wife,  whether  the  second  mar- 
riage shall  have  taken  place  in  England  or  eUewhere^  every  such  offender,  and  every  |>er8on 
counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol,  or  house 
of  correction,  for  any  term  not  exceeding  two  years;  and  any  such  offence  may  l>e  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  the  county  where  the  ott'ender  shall 
bo  ap|»rehen(le(l  or  be  in  custody,  as  if  the  offence  had  been  actually  committed  in  that 
county:  provided  always  that  nothing  herein  contained  shall  extend  to  any  second  mar- 
riage contracted  out  of  England  by  any  other  than  a  subject  of  his  majesty,  or  to  any 
})erson  marrying  a  second  time  whose  husband  or  wife  shall  have  been  continually  absent 
from  such  person  for  the  space  of  seven  years  then  last  past,  and  shall  not  have  Ucn  known 
h>f  surJi  ftcrstm  to  U  lirijK/  uithm  thai  time,  or  shall  extend  to  any  person  who  at  the  time  of 
^ucli  second  marriage  shall  have  been  divorced  from  the  bond  of  the  tirst  marriage,  or  to  any 
person  whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of  any  court 
of  competent  jurisdiction." 

Three  important  improvements  in  the  law  relating  to  bigamy  are  introduced  by  this 
enactment.  First,  the  olKence  is  now  punishable  wherever  committetl:  formerly  it  waa 
not  punishable  at  all  if  committed  out  of  the  jurisdiction  of  England.  Secondly,  the 
absence  of  one  party  for  seven  years  abroad  will  not  now  excuse  the  second  marriage,  if 
kuch  party  be  known  by  the  other  party  to  have  been  alive  within  that  period:  formerly 
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,l  .-  ,  I»     A  t!iir«l  ••|ii  I  ii«»  III   !'tl»ti»\   iii::iiii»T  ll.**  :jti.».|  tir-lt  r  :ii»'l  ••^••fi'  •?:%   -f 

•  »r  iM'i-^niio  |»ri  !•  ii'Iiti^  -«•  \»t  Ih«.  iiiiii  :ihii«iri:^  thi*  i.aiin-  '•!  lli;it  ^••ii"tirj>  .«  |  •  • 
lr*ifki«i|i  ■;  >iii  li  :i  iin-.  ii>i|  li:i\iiij  :i  ti'^riiii'iiiui  «»r  ji;i-"«  Ir«iMi  :i  !•!••. ••■  ■■?  '»' 
^N'lii'i*  liiiniiiiif  C  III"  tifiif  t't  111*  |»ii»'»;»;if.  **r  %'\i*f*\:ii-^  tin*  lifiM-  liiiiitt'l  I'-r  ?'»*:r 
fiTii  'lax  «•.  mili'-'«  III-  l;ill"«  ••n  k.  'ir  l<»r::iii;'  ••ii*  li  t«  nI  uniirii.il.  i*.  J-x  ••t;i»ij!«  ■.!•  ^.l  r 
r.   IT.  III. I'll-    Lfiilrx   <•!    li  N'tix    Millimil    hfiM-tit  ••!'  i  lirj\  I  lif«   »nri;.'Uti.ar\    la«. 

•  •  •  ■ 

tlioiii^li  Ml  prMii  H  I- 'li -i-rx  I 'llx  ahtii|u:iri-i|.  •itill  1 1  fniiin-.  :i  ii:-.i;r.»i  f  !■•  tur  •!a*'j'» 
liiMik.  \«T  :itl**tcl<-'l  With  llii*  iii:tii,':tt  ;<*h,  lh:il    rht-  i-tS  rnlt-r  tii:i\   !•••  ifi  h\  t  r*  •!     f 
iiiiv  liii(ii-oi  liii'lpililtr  <•!'  iitlii-r  |M-i-«iiii  III'  •iili«r:iiH  •■  w  :ll  laki*  him  mtf  hi«  •«  r\  •«-. 
utid  hi-  Jihi'ii-o  III  tht'  •*:iiiif  h'V  Miif  \  r:ir.  iitiii*t<*  h«-i-iio«>'l  !••  'h  |>:irt  l<\  hi*  i  iii|  i  '\  t-r 
\ih«i  in  -lit  h  i-a-i'  -liall  ImMi-il  Tt-ii  )**iiiii'|N  * 

4.  nii!ljiiiih-li    |M  r««iifi«»   •  iiliiijir   rhi-iii«it-lvi>«i   /.'-;»//'''•'*  "'r  •/»// -i*.*   an*   ah-'fh' * 
ol»ji*f't  «•!  iIh-  •».'\rrii\  III   litiiH-  III  iiiir  iiiiri'|H'ah 'I  "latiiti-*       I  h«*-«'  nr**  m  •frar.;:r 
kitifl  III  t-«itiiiiii»tiu  t-ailh  :ttiii«ii<^  thfiii«i|\r«  ut  uiiiiih-nii;^  iiii|Mi-iiir«  ainl  jti.vif  r». 
whi»  \irr«'  iii-Hi  taki'ii  ipitiif  III  III  (icriii.'ihv  xtdniit  ihi-  l'*-i:'iiiiiiiLr  ••!  th**  riiTt«r**^ 
iviitiirv .  iiihI   h:ivi«  "•iini-  -jirta*!   f  hi-iiioflv«»«  all  nM-r  I"!iirti|n«       Miifi««Ttr    '•     »J 
in  tolhiunl   aii'l   ri-i(i'«i   ii|Miii  li\   S|M-iiiKiii  >■  aii'i  nfht-r  \\nii*n*.  fix«*<*  llif  i:iiir  ••! 
th«*ir  tin*!  :i|i|H«araiiii*  in  ihf  _\far  I IIT.  uii'hr  |«a— 'iHiri^.  ri*:tl  nr  |iri-li-iii|t  •!.  fnn 
tho  ftit)M*nii'  SiL;i**iiiiitMi.  kiii'^  III    Miiii:;arv.      Aift   |iii|N-    |*ii|ii  II      vth'i'in'*!  t  r* 
I4H4»  imiili«»ii««  ihi'iii    III    hs-i   lii«»fi»rv  a**  thii*\i-^  aii'l  \  aLM^^'it-li.  ihi'fi  »af'i|»T'r  ; 
with  ihnr  tainilii'**  nvir  Ki(rii)H*   iiii<h-r  lh«*   iiaim   nt   /ii;ari.  aii<l  u  lintii  Im    ••!« 
|NiM-^  111  liavf  iiiii;raii->i   lr«'rii    ihi*  ii-iififrv  ««l   7.i::i.  wln'  li   in-arlv  ai.»»fr»  t«i  tI  • 
iiknIitii  ( *trt-a*>**i.i.      In  tin-  <  ••niiiaoo  nl   a   l«-w    \iar«   lhi-\   ;:aiit«i|  -m  h  a  iiiin.Kr 
i>f  iilh'   |ii*«<**i*l\  ti*<*  -  uliii   iiiiitati'il    thi-ir   Lifii:iia:;**   aipl   i'iirii|t|t-\iiiti.  an^l   (■«!•-  k 
thoin«»fl\  r-*   |m   ihr  •<aiiM'  art-*  «■!   i  hir-'fiiani  \  .  hi  j 'in-',  ainl   iitlfiTiii:;    l>  al   0.»  \ 
Ih'I'UIiii*   li"iitihh--i»nii'.  ahii    iXiii    t«irriii<lahl«'.   In   iin»«.|   ni    ihi-   ••la?*^   ••!    Kur»|- 
IIi*!ii-i'  tli«-\    Mffr  i-\|iflii  I    iriiiii    Frahii*   tn    ihi-    \  •  ar    l.'»*i*».  an«l  In-m  Spa-n  •■ 
I.V.M    k       .\u'\   till'   L'"^''!''!!!!  nt   ill  KhL'lati'l  i<H<k  itn-  alarm  nim  h  «  :ir!'i  r    f<*r  ■- 
].'i.'iH  till  \   an-  ih-^ii  ihi-l.  h\    -»al';li'  L'L'    Mi-n    \!II    i-    !«'.  a**   ••  ••iillai 'lr»!i    |-«'i.i- 
,-.,,      i  aihii:;  thi-ni-»-l\«—  *  Kirx  |»!ia!i-.  ii-lnij  i  •»  i  rail    imr  !i-a»  nl    itn  n  h.ii  «:  •• 
*      \\  li'i  lia\  ••  I  I'lm-  infii  Ml!-  rt-alm.  ainl    ::••?  •-   Ir-nri   "•hTi*  !••  •l.ir«-  ar   !  J'!t 
III  |ihii  I    in  ::M-at  i  ••iii|i:ih_\  .  aint   u*i-«l    :;ri-al.  ouhtii.  an<l   i  raltv   iiitari<«  !••  •!«•  •  .\ 
till*  jii  iijiN  .  I  I  anit::   thiin  in   haipi  ttiat    thtv  l'\   )alnM-^tr\  •••iii>iiill  ni«-ii  «  a? -! 
\%tiMirn-  Ixi'iiini -.  ati'l  -'•  iiianv   tim«<*.  I<\  mill  aii'l  -uhtikitx.  hax*'  •hffi\i'<|  ir- 

IH>ii|ih>  i>|  tlii-ir  iii"iii-\.  aii'l  ai»ii  liaxr  i-«immitti-il  hiaiiV  hi'iti"ii<*  tf!ii|i>f«i  «ti<l  r'K 
Hi-ii  •  ■■      \\  !ii  1 1  i.-fi-   ilii  \   ail' ilii'i-i  u  •!    |i»   a\'ii'l   lh«-   ri'alm,  uii'l  !i»»l  I**  niur* 

•'■«•%•;:'  •    |-.*f««i.        i.tM   I    ^x 

!hi*  in«  » ■■   i»  -t  ti-  •■  »  !•  .»  J*  ■■•• '  •  ■  11    ill-  'i;r!i  i)j.    i)  -.m  |  .ii  '\  m.i-  h«  11  ki.-  •«•  n  V\  th>  •»•'•• 

111  (•■■  1.1    .!„•        li.:t'll\     .»  «t;\  ■  r- •■    •  .il-f.fW    II  |>  •.«    '"i.ti^Tti li'l  tiiarr:  tj*>     ?    • 

liii-il\   .1    II .    t i    •  '  .«  I-   f  i  1  I   -'.!!i-   .  i.r       I    J  I  f    I'   *'    ••■'.       Iri  4  I  r-«'  ••?!•  • 

l-ir  l-iiT  »•!»%   .1  ii.t*  I  •  •  ri  <.i    i  •  -.  i'  .1  n.if  •.  i;.-'    :ii    l.i-  •    »i.-.-r    1  .    |  r  ■*•   i      ^I  -rr  :•     •    M    >•    l 
Hiirr    •-'«'•'     Tut  -  ■•   /■  ■  I   Ki-f     I'   •      ir"      >   .f    !   ]  r-it-^l  >•«   .§  !■•  r*.  n  tt :.  ■  « h* 

j.n-«i  III    !  ■i"«'-    III'!    ••  •  III    I r  \   •••   J  r-  ■\  •     M.f    ii  ,   -•  r  \   ■  r  !;•  •■!  •#•.     Ke\  i  •    A -l:*-  i;     Jl 

•\   U    *'    '      l""'      .ml  ;l  III.*"'  r-  i»-r  rh  i'  tK.   rii-ttit.i;'    .j.     -  i  ■•:•{. it  ■!•■)■)  riA**<n  ••?  aff-.ti  7  v 
Af        '.    lii-i     *•»        !'.i!»:i  -  "I    ■    I'f  "LtJ.in    .!»••   .i'    !!.•     i.ir.-    ••!   ih*-   fir*!    lii  trr.  j£*-     tu*-^- 

•  |i|i-t.ri\     lOi'lM  IiJ  IPii-  Ml,:  ••     '   .    !!.■  .-  ■  ■  li-ffir.  \t:l|  I  .    I    t*  If  !•»  *^-  |  'ifit-h*-'!  f»»r  )  .£htu\  -.' 
ihf\  l.'iik    'III*   <     'i!!  I.  r      I  -I   M.i''\    I J  I  ii       I    J  i-r     I"   I"    J«-*      I  »;i   .«ri  it.il.«  tri.*Ti  ?■  • 

hikMin*-     «  i  ■  ■  •    T'l"    ?■•  -*   '-    «■  •    «.'■      -  .ii    If    .-.  -ii'l      •   :•  »     t    I  \  i.:'l    i>  *•  r ■•  t  r-i  ••  «    i  i  .i^-  •■ 

•    ■  ■  u*    .  r    I  •  .'.    :    I    '     *      .     •     .     ..        '.  i    fi.  ir  ■  .  '.■•      •      ••    :•  -i    ■  "I    fcir-    11    .•  '  ti  »  ?.      •.    % 

1 1 1  \  •  .r  •  •    .  .    1 .    I    I     •    I  •       '  •  i  !  .  ■  I    .  I     >  '  .J   I !  •  I       1 ;    \      ■    I  ■  ! ! .  *     |{    A  K    •     •     .   " 

I  :lt-i    :i      I        ■  '  I    ■.  i    ■■.       1     I »    A      117         I     .     »  ■■•   i.  •■      •    I  '■■■.    I  ^    r  r.     •"•!■•..  »-f    ij.-    • 

h.i\.  »..-..  ,    .    .   .  .         ....  .    I:.  X       .«  :  .  -   i:   \  h*  I-  «    i:    »:.  1       y  - 

i^u IK.  •     I      ■  •  ■     .    •       •     .■..-•-...•.■'  II .  * k   r  I ■ 
V  r.'    \  K             .      I-.'.-    ■•      I  -'  r-  ■    I,  I       •*•  -k  i.   /      ■?■•.     •  iir-i 
■  I"  .•  •    .    ■  •    •  J    •    ■  I     %  ■   :  ■     ■  I  ■  *  V  .    .J  •..  1      I V  •!,."  I   Iff    - 

ii|.       I  •  -    *i .  I'  1       ■       .|''-^%,.-.     •  I     -■'■■■'■T.>iti.'«iiar*-r»--i'-l 

.•t-     il      ■    '      •  ■  •'!.,     I    ..,,■,.•  .  -». .  I  II     .       •'■J    Jll   I    ll.t'  AUtl\ 

miitiiiv    .1      ii:i  -•  •   tilt-  \.»«;;.iiti  ui  I. /■    '.  I'-.'      <  iiirii. 
4ii 


\.  .  I*     I     «•    ir-   I 


Chap.  13.]  PUBLIC  WRONGS.  166 

under  pain  of  imprisonment,  and  forfoitaro  of  their  goods  and  chattels;  and 
upon  tht'lr  trials  for  any  felony  which  they  may  have  committed,  they  shall  not 
be  eutitiod  to  a  jur}'  de  medietate  lingucn.  And  afterwards,  it  is  enacted,  by 
statute  I  c^  2  P.  and  M.  c.  4,  and  5  £liz.  c.  20,  that  if  any  such  persons  shall  be 
imported  into  this  kingdom,  the  imporicr  shall  forfeit  40/.  And  if  the  Eg^^ptians 
themselves  remain  one  month  in  this  kingdom,  or  if  any  person,  being  fourteen 
^ears  old,  (whether  natural-born  subject  or  stranger,)  which  hath  been  seen  or 
found  in  tlie  fellowship  of  such  Egyptians,  or  which  hath  disguised  him  or  her- 
seit  like  them,  shall  remain  in  the  same  one  month,  at  one  or  several  times,  it 
is  felony  without  benefit  of  clergy:  and  Sir  Matthew  llale  informs  us(/)  that  at 
one  Suffolk  assizes  no  less  than  thirteen  gypsies  were  executed  upon  these 
statutes,  a  few  years  before  the  restoration.  But,  to  the  honour  of  our  national 
humanity,  there  are  no  instances  more  modei'n  than  this  of  carrying  these  laws 
into  ])ractice  • 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death.  Common 
nuisances  are  a  species  of  offence  against  the  public  order  and  economical  regi- 
men of  the  state,  being  either  the  doing  of  a  thing  to  the  annoyance  of  all  the 
king's  subjects,  or  the  neglecting  to  ao  a  thing  which  the  common  good  re- 
quires.(;/i)  The  nature  of  common  nuisances  and  their  distinction  from  private 
nuisances  were  explained  in  the  *preceding  volume,(n)  when  wo  con-  r*\aj 
sidered  more  particularly  the  nature  of  the  private  sort  as  a  civil  injury  ^ 
to  individuals.  I  shall  here  only  remind  the  student  that  common  nuisances 
are  such  inconvenient  and  troublesome  offences  as  annoy  the  whole  community 
in  general,  and  not  merely  some  particular  person,  and  therefore  are  indictable 
only,  and  not  actionable,  as  it  would  be  unreasonable  to  multiply  suits  by  giving 
every  man  a  separate  right  of  action  for  what  damnifies  him  in  common  only 
with  the  rest  of  his  fellow-8ubject«.  Of  this  nature  are,  1.  Annoyances  in  high- 
icaySj  bridges,  and  public  rivers,  by  rendering  the  same  inconvenient  or  dangerous 
to  pass,  either  positively,  by  actual  obstructions,  or  negatively,  by  want  of  repa- 
rations.' For  both  of  these,  the  person  so  obstructing,  or  such  individuals  as 
are  bound  to  repair  and  cleanse  them,  or  (in  default  of  these  last)  the  parish  at 
large,  may  be  indicted,  distrained  to  repair  and  mend  them,  and  in  some  cases 
fined.  And  a  presentment  thereof  by  a  judge  of  assize,  &c.,  or  a  justice  of  the 
peace,  shall  be  in  all  respects  equivalent  to  an  indictment.(o)  Where  there  is  a 
house  erected  or  an  enclosure  made  upon  any  part  of  the  king's  demesnes,  or 
of  a  highway  or  common  street,  or  public  water,  or  such  like  public  things,  it  is 
properly  called  a  purpresiure.i^pf^    2.  All  those  kinds  of  nuisances  (such  as  of- 

(')  1  Hal.  p.  C.  671.  (•)  SUt.  7  Geo.  III.  c.  42. 

("•)  1  Uuwk.  P.  C.  197.  (J>>  Ca  Utt.  277 ;  from  Um  Froiic'.i  pnurprii,  an  encloswc 

^»)  Book  iii.  p.  216. 


*  This  act  of  5  Eliz.  c.  20  i.s  repealed  by  the  23  Geo.  III.  c.  51 ;  and  now,  by  the  1  Oeo. 
IV.  c.  116,  so  much  of  the  1  &  2  P.  and  M.  c.  4  as  inflicts  capital  punishment  is  repealed. 
Gypsies  are  now  only  punishable  under  the  vagrant  act.     See  pottt^  109. — Chittit. 

•  Railways  have,  by  stat.  3  &  4  Vict.  c.  97,  and  5  &  6  Vict.  c.  55.  been  very  properly 
plaeefl  under  the  control  and  regulation  of  the  state:  a  penalty  is  incurred  for  opening 
a  railway  without  notice  to  the  board  of  trade,  and  for  obstructing  the  government  in- 
ppector. — Stewart. 

•"The  >?enernl  highway  act  is  now  the  13  Geo.  III.  c.  78,  which  repeals  the  7  Geo.  III. 
c.  42.     The  3  Geo.  IV.  c.  120  is  the  general  turnpike  act. 

With  respect  to  nuisances  in  general  to  highways^  &c.  by  actual  obstruction^  it  is  to  be 
ol»sfrved  tliat  every  unauthorized  obstruction  of  the  highway,  to  the  annoyance  of  the 
kiii;z*s  subjects,  is  an  indictable  ottenee.  3  Camp.  227.  Thus,  if  a  wagoner,  carrj'ing  on  a 
very  extensive  concern,  constantly  sufiers  wagons  to  remain  on  the  side  of  the  highway 
on  wliieh  his  premises  are  situate  an  unreasonable  time,  he  is  guilty  of  a  nuisance.  6 
F-ist.  4-7.  2  Smith,  424.  And  if  stage-coaches  regularly  stand  in  a  public  stret^t  in  Lon- 
d«)n.  tliough  for  the  purpose  of  accommodating  j)as8engers,  so  as  to  obstruct  the  regular 
track  of  carriages,  the  |»roprietor  may  be  indicted.  3  Camp.  224.  So  a  timber-merchant 
ociMNJonally  cutting  logs  of  wood  in  the  street,  which  he  could  not  otherwise  convey  into 
his  pnniiscs,  will  not  be  excused  by  the  necessity  which,  in  choosing  tlie  situation,  he 
hini-clf  cH'ated.  3  Camp.  2^50.  It  is  even  said  that  **  if  coaches  on  the  occasion  of  a  roat 
wait  an  unrejt-»onable  length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his 
majesty's  subjects  who  wish  to  pass  through  it  in  carriages  or  on  foot,  the  persons  who 
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travellers,  may  be  indicted,  snppresHed,  and  the  ♦inn-kecpcra  fined,  if  r+ifto 
liiey  refuse  to  entertain  a  traveller  without  a  very  sutBcient  cause;  for  ^ 
t4ius  to  I'rustrate  the  end  of  their  institution  is  held  to  be  disorderly  l>ehaviour.(*) 
Thus,  too,  the  hospitable  laws  of  Norway  punish,  in  the  severest  degree,  Buch 
inn-keepers  as  refuse  to  furnish  accommodations  at  a  just  and  reasonable  price.(t)  , 
4.  By  statute  lU&  II  W.  111.  c.  17,  all  lotteries  are  declared  to  be  public  nuisances, 
and  all  grants,  patents,  or  licenses  for  the  same  to  be  contrary  to  law.  But,  as 
state  lotteries  have,  for  many  years  past,  been  found  a  ready  mode  for  raising 
the  supply,  an  act  was  made,  19  Geo.  III.  c.  21,  to  license  and  regulate  the 
keepers  of  such  lottery-ottices."  5.  The  making  and  selling  oi  fire-works  and 
sqaibSj  or  throwing  them  alx)ut  in  any  street,  is,  on  account  of  the  danger  that 
may  ensue  to  any  thatched  or  timber  buildings,  declared  to  be  a  common 
nuisance  by  statute  9  &  10  W.  III.  c.  7,  and  therefore  is  punishable  by  line.'* 
And  to  this  head  we  may  refer  (though  not  declared  a  common  nuisance)  the 
making,  keeping,  or  carriage  of  too  large  a  quantity  of  gunpowder  at  one  time 
or  in  one  place  or  vehicle,  which  is  prohibited  by  statute  12  Geo.  III.  e.  01,  under 
heavy  penalties  and  forfeiture.**  6.  Eaves-droppers,  or  such  as  listen  under  walls 
or  windows,  or  the  eaves  of  a  house,  to  hearken  after  discourse,  and  thereapon> 
to  frame  slanderous  and  mischievous  tales,  are  a  common  nuisance,  and  present- 
able  at  the  court^leet,(ii)  or  are  indictable  at  the  sessions,  and  punishable  by  fine 
and  finding  sureties  for  their  good  behaviour.(i;)  7.  Lastly,  a  common  scolds 
communis  rixatrix,  (for  our  law-Latin  confines  it  to  the  feminine  gender,)  is  a 
public  nuisance  to  her  neighbourhood.  For  which  offence  she  may  be  in- 
dicted,(m?)  and,  if  convicted,  shall(x)  be  sentenced  to  be  placed  in  a  certain  en- 
gine of  correction  called  the  trebucket,  castigatory,  or  cucking-stool,  which,  in 

(•)  1  Hawk.  p.  C.  226.  {*)  Ibid.    1  Hawk.  P.  C.  132. 

(f)  Stivrnliook,  de  jurr  Smcm.  {.  2,  c  9.  (••)n  Mod.  21. 

(•j  Kitch.  of  Courta,  20.  (•)  1  IlHWk.  P.  C.  IW,  200. 

ment  with  hard  labour  for  any  term  not  exceeding  the  term  for  which  the  court  before 
which  they  are  convicted  may  now  imprison  for  such  offences,  either  in  addition  to  or  in 
lieu  of  any  other  puninhnient  which  might  have  been  inflicted  on  such  offenders  by  any 
law  in  force  before  tlie  pasning  of  that  act.  The  keeping  of  a  cock-pit  is  an  indictable 
otVeiice  ut  common  law,  (as  are  the  other  offences  above  mentioned;)  and  a  rock-pit  has 
liCH'n  held  to  be  a  gaming- house  within  the  33  Ilen.  VIII.  c.  9,  s.  11.  1  Russell,  ^00.  Bawdy^ 
houjies  and  gaming-houses  are  clearly  nuisances  in  the  eye  of  the  law.  1  Russell,  299.  Rex 
vs,  Iligginson,  2  Burr.  12:^2.  Rex  va.  Rogier,  2  D.  A  R.  431.  1  B.  &C.  272.  Playhouses  are 
not  in  themselves  nuisances,  though  by  neglect  or  mismanagement  they  nuiy  be  ren- 
dered so.  1  Hawk.  P.  C.  c.  32,  s.  7.  But,  by  10  Geo.  II.  c.  28,  all  places  for  the  exhi- 
bition of  stage-entertainments  must  be  licensed,  (Rex  va.  Handy,  o  T.  R.  286,  where  it 
was  held  that  tumbling  was  not  a  stage-entertainment  within  that  act:)  and,  by  25  Geo. 
II.  c.  30,  all  unlicensed  places  kept  for  such  entertain  men  t«  are  to  be  deemed  disorderly 

h0U.S0S. Cu  ITTY. 

''  The  19  Geo.  III.  c.  21  was  repealed  by  the  22  Geo.  III.  c.  47,  which  was  repealed  by 
42  Geo.  III.  c.  52,  s.  27. 

By  the  42  Geo.  III.  c.  119,  ss.  1,  2,  all  lotteries  called  littU goes  are  declared  to  be  public 
nuisances ;  and  if  any  one  shall  keep  an  office  or  place  to  exercise  or  expose  to  be  played 
any  such  lottery,  or  any  lottery  whatever  not  authorized  by  parliament,  or  shall  know- 
ingly suffer  it  to  be  exercised  or  played  at  in  his  house,  he  shall  forfeit  5(M)/.  The 
provision  as  to  the  offender  being  deemed  a  rogue  and  vagabond  seenos  repealed  by  the 
5  Geo.  IV.  c.  83,  which  contained  a  provision  to  that  effect. 

And,  by  sect.  5  of  the  42  Geo.  III.  c.  119,  if  any  person  shall  promise  to  pay  any  money 
or  ^oods  on  any  contingency  relative  to  such  lotter}',  or  publish  any  proi>osal  respecting 
it.  lie  shall  forfeit  KmV.     State  lotteries  are  now  abolisheu,  by  statute  6  Geo.  IV. — Cnirrr. 

'*  Tlie  otfender  may  be  indicted  on  the  statute  or  at  common  law.  4  T.  R.  21)2.  I  Saund. 
l^f).  n.  4.  Cowp.  ij')C).  2  Burr.  803.  And  if  any  person  shall  make  or  sell  any  s<|uib«, 
rock«'ts,  or  fire-works,  he  shall  forfeit,  upon  conviction  before  a  magistrate,  5/.,— one  half 
to  t)ie  informer  and  the  other  half  to  the  poor.  And  if  any  person  shall  throw  or  fire 
them  into  any  house,  street,  or  highway,  he  shall  forfeit  20*.  in  like  manner.  9  &  10  W. 
HI.  c.  7. — (Jhittv. 

'^  By  54  Geo.  III.  c.  152,  so  much  of  the  12  Geo.  III.  c.  61,  s.  21  as  enacts  that  no  person 
fihall  carry  in  any  land  or  water  carriage  any  other  lading  with  gunpowder  is  repealed. 

£recting  powder-mills  or  keeping  powder-magazines  near  a  town  is  a  nnisanoe  mi 
common  law.    See  2  Burn,  J.  24th  ed.  <58.    2  Stra.  1167.— ^hittt. 

446 


HVs  priiM*'   WKoNiiS  [IVm*k  IV 

till*  Saxmi  lati:;ii:ii;i-.  i«»  f*ai<)  !•»  »iL''»il\  tin*  moMih;;  iiliM.I.  t).«oi>;)i  iMt»  it  :•  fr»«. 
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|)iiiii^liiitfiit  .  7  • 
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wlii«*li  ua-.  .*     lltat    till'    A  f  ti«i.i:iiio.  kii«>\^>ii&;    lli*\    u  •  if    (••   ,z\\v   an   uii>--;r.?   iif 
tlifir  iMi  ii|i:iiiiiii>«.  •>lii*iilii    t<ill<i«\    <iii!\    "iiii-h   a">   ui-n-    iaii<i.il-i«-.   ntnl    thaT    rKirr 
tiii^lil    \»f   ii«i    n>«ini    ji-tl    I'M*  oin  It  a»   li\«il   }>y   iiiihiutnl  arl*        I'tit-  i:\ii  i.i*-«   t  \. 
|n'I1ih1  all  •<fiipi\  \:iL;raiil-  Innii  tld-iilx      i    aii«i.  >ii  ••tirowii  !:iu.all  i<lti-  |n  r««'ri« 
or  viii^uIhiimIo.  wiiiiiii  iHkr  anlii-nl   *>ratiitio  •!•-*•  r;^  i-  !•>  I>f   "»ii«li  n<*  H:iki   •  r.  thr 
nifflit   ami   hli-i)i  itn   tltf  'l.tx ,  iiu*\  iianiil   i-iioli'iiiiil'it    taM  rri*  .iii«l  air  |i<>-.i-f-«    ar.il 
nmlH  uUiiit.  :iiitl  nit  iii:iii  »••!  Ii-oin  ulirhi-i^   |Im-\  I  ain«-  ii^r  \\  liitln-r  tlnv   ^'i.     '^r 
Niicli  u*i  an*  iipiri'  |iarih  iilai-|\  liio* nliiil  \»\  •»iatiifc    IT  it***    II    r    .'i.  aIkI  •iix.'t^*! 
tiit«»  llir*T  i'la»«M--..-   fi/.'t    :iiiii    i'-  .f'i*  }**i  iii'n»"n«».  r  ■/«.  •  :iii<l   »■■!  ;i'«tfi*/.».  aii*!    i--«r- 
rtin^'h'   ;••/•/».*.■   all    !lir-i-  ar«-  "lIi  iMi«i>»  aLMiii**!    tin-  i^.M*.!  ••r'l*T  anti  li)irni»l.»-«  in 
tlu*  ;;t«vrrnni«-nt  ••!  an\  k.iiL."l"Mi      Tli'  \  an*  llMTi-r>iri-  ai.  )iiiiii^tii  •!  ^y  iIm*  •(.iltitr 
In**!  itii-nlnmi  •! ;  I  Lai  i-  !••  "-iix .  i«lli-  arpl  •iio<irtlirl\  i««  i— •!!••  u  itli  "nf  iiH'tiili  •  -m- 
|iriMiiiin«'til    ill    llir   Ih'W^i    <-I   4  •M'ii  t  lull  :   piL'Ui-   all*!   \  .1  j:iI<"ImU  uttli  Mi.|.|'.r.A; 
aii<l  ini|M  i-«'iiiiit  III  iii't  I  \«ii-M.::  -ix   tii>>iiii.<« :  :iii'l  mt  ifii.^'ilif  r*i;;iir«  u:ti.  :i.r 
liki' ()i*»  iplirn    aii'i  •-••iifi'*  Tio-frT  ii"(  •  x*  •  •  ilii.>^  t  \i<>  \  •  iir- .  (In*  I>n  at  h  an*l  !-<»•  a}^ 
trtilli  \iiit'  li  •  ••iifiiit  iiH  ii?   :ii  ••Ik   ••!  :in  iiil*i:"i'  i  i:i<-»  rafiU*  I.  !ii  ;ini'>rii^  iii<  t>rr:^.    .r 
m^in-'*.  aipi  in  a  !ti::nt-    t  •  ;  -ii-    ii  •  •■rr-.:'.)-!*     niaki—   l.ini  a  !•  i--ii  ai.>i  iuit'ii    !••  ti< 
lraii^|Mt|-t*  •!   t'lf-  Ncxtii    \  t  .11 »       1*1  r-fii-   iiarlHiiirin;;  \ajr:inl*>  art-  i.al'!*'  ttt  a  biM' 
III   |iirl\   •■liillinj-.  aii'l  »■•  |i.i\   a.i  i- x|mIi-' *  hrfii^li!    upon  flu    |tario|i  ll.in*\  .   m 
►  l"i»l      ''"     *•'"*•     'ni;iM!«r   a-.   \'\    "\:v    aiii.tiii    laU"*.   wl.*N\ir   liar>-'nri  •!    ar\ 
J     hiraii^i-r  l-tf  iip'if  i!i;in  lutt  nii^lit-  w  :i«.  ati^WfiaMt    !•»  ilif  |iiih|ii    f-.r  ar.\* 
«iff«'tirf  that  -nt'li  hi-  inin:ttt'  in^i^lit  iiMniiiil    '•  '* 

7  I*n>iir  tilt*  III  ail  ■•!  piilil.'  f>iitpiiii\  ina\  al-n  Im>  {irtt|t(rly  mnki«l  al!  •un«|- 
ttiarv  law-  a:,Miii-t  ■'  ..•'..  ;i!-i  f\!r:i\  a^':*'"!  i'\|n-|i»i— m  tln*^.  •In-I.  anti  tl.i-  ;  ^«  , 
«f  ihrirniiiiT  tin-  :vii«r:il  iiT:li!\  I'l  \\  Itii  li  t«t  a  -f  :i!t-.  t  l.t-:**  !••  nun  It  t 'ifitpi »  r»v 
nnmn;;  tht  |iii!:'-<:il  writfi*-  it:ii>'ii  .Mitnti*t|tniii  la\  *  it  i|ttwn  •  thai  iu\ur\ 
ih  tin  rH«»jt!*\  Ml  iiii>n:iri  i.iio.  :i«  in  KraiM'i* :  Itiit  rniniiii**  !••  ih  MMM-nit  •-«  a*  in 
l|f*liani|  \\  iMi  rt-'.':tr<l  ll>t  t  i!i<rf  in  l'!n::l:int|.  u  linoi-  i:t>\iTi.rni  nt  i«  («>tn  1^*111  ti*-*! 
«i|'  Itntli   »|M  t  !•  «.  It    iiiMX   »?  .1    !••    :i  i|iil>:tiU'«  t|iiiotii>n    \i*<w   tar  |tri\al«*  luxury    :•  a 

Iilthlii*  «'\  li.  :iii<l.  :i*>  -n«  li.  1  "jLi/MMf  t-x  |tiilihi-  Lim**  \|'«1.  iiitit  i-it.  mir  lt-^i*lat«*r« 
lUVi*  M-v«-r:il  tiiiif  t|,:i(,ji.l  rlit  ir  oi  niiiii<  ntt  a-  !••  tL'*>  |Miiht  ;  fttr  I'Ta.i nr 
•I'l  1  tl"'''  *^^«  f'  •!  riiii!!  iii«lt  «•!  |N'ii:i!  l:i\\f  «\i«titi;:  t>i  r*--train  vxii*«  in  «|- 
'  p.itti.  il.;iM\  i-.:tii>  n  till-  ft  iL'n«  ft  KttMartl  tin*  I'lnfii.  K«iuar«l  Xltv 
Fittirtli.  ar  it  11*  (  i'\  tlif  |-!i:^lit  Ik.  a^.Mifi<«t  |>iki<l  •^Ii'm  •>.  *|iiirt  t|«iii)tli'|ii  ai|i|  I'litj; 
4-tiat«t ;  ail  "t  \\\r.t  li  \\ii«-  t->  ]>i  .lU  tt  |.\  -lalnt**  1  Ja<-  1  1-  J.'*  lint  a<*  t>tr\f<-'«ii 
(if  iliit    liiiri     <>?   .1    ii:i..i.i.-   t'T.t'   at.i.tiiT    -TaTiifi     iiiirt  jt  a!i  «l.  I<i   K^lw    III    •{    3. 

wjiii  li  fiil.i  I  •*  :  >  :i n,..ii  -liaM   !••   «•  r  \i  •!  at  «lii.i  <  t  «'r  »n|>|»«  r  w  ttli  inun    iKar. 

iMii  iiiiir<*t  ••  I  Xi  •  i>'  ii|»i!i  •• -nit-  lti'i  at  l.'i.-l.i\  •«.  tli«  1*4-  «|-t  t  .t:i  •!,  m  uLn  L  ht-  n«A\ 
Ik*  M-rx  t  '1  u  .f  ii  r  1,1.  . 

*»  Ni  XI  !.'  ti;it,.r  I;i\;.;\  i:iliir:i!\  'lli-w-*  !!.•■  •  t!i  t  If  iif  •/•Tinin-;.  «  |i:«h  m 
^I'ht  r:ii!\  :r.f  t'-ii.*  t  .j  t.  n!.j.|  \  ..p  rttii.M  \\,»  1  xpi  n«i-*>  in-i  a*!**!!!-*}  \\  the 
|i»riiit  r  .  it  1 1  ![■  •  n  kiii'i  •■:   t.m  -t  r.ii,t.---iii>n   rlt:it   tlii<  •-••tii|ianv  i'ti;»ai;«>t|  tlifmft 

•     ■•  •  *   I  f   f  •        '»>■•■••.  f»  i  ;  1  •  I  i 

»    \  «!■■«.»  •    ••     I  1  .••.;* 

-     \       •■  •       |»..'    :    t 

"Till-. It*    ir    i  .«.!  •■■I  .  :  .  r- l.i'iii/   [•.  \  .».".if.'-    A-     .!?•    i.-w   rtj«-a!t-|.  !•%  thr  A  It^o    IV 
C.  K\       t '11 1  111 
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do,  ill  <^oneraK  exceed  the  boundft  of  their  reBpective  fortunes;  and  therefore 
thoy  cast  lots  to  determine  upon  whom  the  ruin  shall  at  present  fall,  that  the 
rest  niiiy  be  saved  a  little  longer.  But,  taken  in  any  light,  it  is  an  ottence  of 
ihc  most  alarming  nature,  tending  by  necessary  consequence  to  promote 
public  idleness,  theft,  and  debauchery  among  those  of  a  lower  class;  and 
amon^r  persons  of  a  superior  rank  it  hath  frequently  been  attended  with  the 
sudden  ruin  and  desolation  of  antient  and  opulent  families,  an  abandoned  proa- 
titutiori  of  every  principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
selt-murder."  To  restrain  this  pernicious  vice  among  the  inferior  sort  of 
people,  the  sUitute  83  Hen.  VIII.  c.  9  was  made;  which  prohibits  to  all  bat 
gentlemen  the  games  of  tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful 
diversions  there  specified,(e)  unless  in  the  time  of  Christmas,  under  pecuniary 
pains  and  imprisonment.  And  the  same  law,  and  also  the  statute  33  Geo.  II. 
c.  24,  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public  house 
where  servants  are  permitted  to  game,  as  upon  the  servants  themselves 
who  *are  found  to  be  gaming  there.  But  this  is  not  the  principal  ri^-tjo 
ground  of  modern  complaint;  it  is  the  gaming  in  high  life  that  de-  ^ 
mands  the  attention  of  the  magistrate;  a  passion  to  which  every  valuable 
consideration  is  made  a  sacrifice,  and  which  we  seem  to  have  inherited  fVom 
our  ancestors  the  antient  Germans ;  whom  Tacitus(/)  describes  to  have  been 
bewitched  with  a  spirit  of  play  to  a  most  exorbitant  degree.  "  They  addict 
themselves,"  says  he,  "to  dice  (which  is  wonderful)  when  sober,  and  as  a 
serious  employment,  with  such  a  mad  desire  of  winning  or  losing,  that  when 
stripped  of  every  thing  else  they  will  stake  at  last  their  liberty  and  their  very 
selves.  The  loser  goes  into  a  voluntary  slavery,  and,  though  younger  and 
stronger  than  his  antagonist,  suffers  himself  to  be  bound  and  sold.  And  this 
perseverance  in  so  bad  a  cause  they  call  the  point  of  honour:  ea  est  in  re  parva 
pervicaciay  ipsi  fiJem  vocant''  One  would  almost  be  tempted  to  think  Tacitus 
was  describing  a  modern  Englishman.  When  men  are  thus  intoxicated  with 
so  frantic  a  spirit,  laws  will  be  of  little  avail;  because  the  same  false  sense  of 
honour  that  prompts  a  man  to  sacrifice  himself  will  deter  him  from  appealing  to 
the  magistrate.  Yet  it  is  proper  that  laws  should  be,  and  be  known  publicly, 
that  gentlemen  may  consider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repose  in  sharpers,  who,  if  successful  in  play,  are  certain  to  be 
paid  with  honour,  or,  if  unsuccessful,  have  it  in  their  power  to  be  still  greater 
gainers  by  informing.  For,  by  statute  16  Car.  II.  c.  7,  if  any  person  by  playing 
or  betting  shall  lose  more  than  lOOZ.  at  one  time,  he  shall  not  be  compellable  to 
pay  the  same ;  and  the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the 
king,  the  other  to  the  informer.  The  statute  9  Anne,  c.  14  enacts  that  all  bonds 
and  other  securities  given  for  money  won  at  play,  or  money  lent  at  the  time  to 
play  withal,  shall  be  utterly  void;  that  all  mortgages  and  encumbrances  of 
lands  made  upon  the  same  consideration  shall  be  and  enure  to  the  use  of  the 
heir  of  the  mortgagor;  that  if  any  person  at  anytime  or  sitting  loses  lOi.  at 
play,  he  may  sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law ; 
and  in  case  the  loser  does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost ;  and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himself  u|K)n  oath;  and  that  in  any  of  these  suits  no  privilege  of  parliament 
shall  be  allowed.  The  ^statute  further  enacts,  that  if  any  person  oy  r:^i7o 
cheating  at  play  shall  win  any  money  or  valuable  thing,  or  shall  at  ^ 
any  one  time  or  sitting  win  more  than  10/.,  he  may  be  indicted  thereupon,  and 

(«i  I>o(r«-tting  in  tho  fl«>ld4,  filide-thrift,  or  shoTe-groat,  (/)ZV  Ifor.  GSrnN.  c.  24. 

duyish  ctiyU'"*.  bHlf-)»<>wl.  and  coytinR. 

'^  At  common  law,  the  playing  at  cards,  dice,  and  other  games  of  chance,  merely  for 
tho  purposes  of  recreation,  and  without  any  view  to  inordinate  gain,  is  regarded  as  inno- 
cent. Bac.  Abr.  (Jaming,  A.  Com.  Dig.  Justices  of  the  Peace,  B.  42;  and  see  the  pre- 
amble to  10  Car.  II.  c.  7.  But  a  common  player  at  hazard  using  faUe  dice  is  liable  to  be 
indicte<l  at  common  law,  (2  Roll.  Abr.  78.  Bao.  Abr.  Gaming,  A.;)  and  any  persons 
cheating  by  means  of  cards  or  dice  might  be  fined  or  imprisoned  in  proportion  to  the 
nature  of  the  ottence.    Bao.  Abr.  Gaming,  A. ;  and  see  the  9  Anne,  c  15,  s.  6. — Chittt. 
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r>li:il]    r-rl'    *    i'Wf    l'ii.«'*    iIh    \;i1ii«-   !■»   aii\    |-i  r-'fi   u*'«  \\...    *t.i     t'tr  st    *   ;»■    i 
!■;»••••  mI    I  .,.  .»I  n    ;      -fi  iii     I-.-  i|.  •  ni-  I    iiit.iiii' •'■«..''  -1    -  ;'!    r    •■:•  l»    •  •■.  |»  -r  li     |    .   .   -;. 
irn  III    :i^    i.i    •  .i-     ■  t    -.v  ..tiil    i  ■  r  ;ii'\         \\\    •.•%.'.»;    ■.:.i*  ,»•  •  •  t    I  *••     n    .'i.  ■•:     •»  •    " 
I  fi-»  »!::••    II.    ;     .i.i    |-i  ;  .  .if .     |..l  ?  •  i   .  ".    )■:    t  i  k'  '  •.  ■    i :   l-.  • -r    «l  ■  •       .ii<-l    |    »'"  •'    » 

IIm-    j.irin  -  ••!    t..l    ■.    ♦■.!--■  *.  a !    in-.ul-.    ti.i/.iil.    |  .i-'-.ij'       I".!\     |m..   ■.       .,r    :    J 

•  •ill*  I     i^'.ii.ii  -  w  ,1  !i    ■!:«•■.•  \«  I  |il    Imi  U  L.':iii.iii>  ii     iif'     |.j'tr..ij"i    "..    ii.'.«r    .1    j-  • 

III    J:'        :•  r    iiiiii    f  ii  ii   -'i.nl  I  !  I  «  I    ••'ii  '1  i'l*  !•  !■'•  -.  at  -1  .»■  '"    :»  •  tiii    r-r  !  !.■    |     «•.•-. 
|*ilh!:i    :••:  '1  [  II  ■<    1,1    •  -  <  )  \  :iiir  i    >Mt  \   i-!    |  :ii  '  .:i  ii.i  i.r    .11  •;  :i.i  li  :ii.  r  •  r  ••?      ;  j-      .•      • 
<|«'*.  ii  »  -.     i  i.'l.  r    I'll       !■  ;i"iii.ri.r     -ii  ■  •;    -.1  ■  ■•     'f    ■•'  ii  -i-  .*  .^  ■.    v^  rii    fi       »    I  !.•■    •■  •    ^    .i'* 
i'i|in'>  .ii>    if   !■!  i«»Mi  f  •  -.  Will-  III  III!  1-  }.i  •  I..I.  '.  .1  I  \    .4  jr»  .1'   '.  .M  II  T  \  I'f    ••.!'  .'  •  •    . 
Illiil«  r*   ii-  .• '.  \    |ii  I  II II  .1:  \    |«>  ii.i.;  M  -        IliiT    |>:irr  ii  Li    ir    •:•— •  1    ■•' :  -ii*  \%    .i  •  \  •  r   i-*      jr.  «• 
aiitl    •!•  Ill  II    iT .  iiii.i  ^^    all    :j;iiiii  H  "I    hit  r^    •  li:ii,«  •    iip    :.l   kI.i  •-    pr* -I  :l'.t*  ■!  .    ! '  •      r«- 
Vilitii'li'-       I     -li;it]iii'^    I-  im:    «\\:ltir*    lli.Ui    Tin-    f  iiii- :-'.  ini  r.  I     nf     ii.*-    i.*-A  .    ^>  1    •  t< 
tiiil\   Imii;  *  :  I.I  :ii  iiii'ii  tiiii-  tli-i  ii  •-  In  :tii<-t ill  r       1  i.i-  -i.it ui<    !.•  1  fi  n    II    •     l'.*.  !•« 
]in<M-iii  lii    it.tii»i|i|ji  If  \  .1!   Ii'ir«<   r:i«  •  •.  aiiii*  liii-  ;'iiiiii  lit   ;;;iij..!i^'.  ii;n  •  r-  1 1  .41  1  •• 
liluU"   nr    III. ill  III—    nmliT   .1*1/     \:iliii'   ••ii.ill    !••■    lUii.  ii|iiiri    |<i  1..11!  \   ••!    J'*<        '>•    ^«> 
ii:i(<l    l>\    tin    iiuinriil   riti  )i    Imi'M'    riihiiiiii'.  iiml    t'>o/    Lv   -lit  L   a*  :flvir--*«*    K.t 
plabv'*      V*\    -i:itiiti-    1>   (I'M    II    I-    *.'!.  llii>  olaliilr  V  Aiiiii-   i*   tiititii  r  iifi-nt^l 
iitiii  UMiiH'    ill  til  i«-iii  ii  *•    ^ii|i|iliiil:   till'    tiiiti'itiiri'*  lit    lli.it    ^h  t    iii:i\    i  ••%»    N-  n-««*- 
Vrrtil    III  a  •  iiiirt  ••!    i-i|iiit\  ,    aiiil.  iii'iri*ii\i*r,  it'  aii\    inaii    U*  iiii\ii:i-l    ii|»-it    tr» 
tnriiialpni  cr  iti'li»-liiii*iit  «>!'  wiiinih:;  or  li»oiii;r  at  jilav.iir  hy  U  iim^  uT  ••iii*  t;m«* 
|M/  III*  «*>/    u  illiiii  lui-ht  \   Imir  li*»iiro.  Ill-  «liati  Im-  tiiM>i  i\\*-  liim-  iIk    •i;iii  I'-r  Hi* 

iH'tu'fit  III"  llir  I r  III   till*  |i.iri-li      Tliii*  «-ariliil   ha-  tin*  li'^i-latiin*  !•••«  n  ii»  |»r*-- 

Vi'iit    llii**   ill  xtrm  li\<'    \  ii  <•  ;    wliirji    riia\    -liow    lliat    ••iir    !.iu<*   aj:i:i.»1    ;::triif**: 
a,».  ,      *ari*  lint  ••«•  iti'tii  i«-fit.  »■«  fMir-i-l\i-**  atiil  nur   ii»a^'i-«trali^  in  ruttiii  *  thiMr 
■*     law  -  111  i'\i*«  iiti'iii. 

'9  l.'«>>>    II      .^    *.ii'<    II      !•    ;«ii-   II  r    I         -^    I  i-*i     kit.    '      :.  M  'N  ■'     » ••••■  I  '  '. •  H  4  I 

I*     III  A   il    U     Ml    .     1;        i    ^i.iv     .     /,    >    .r         1  •    %iir»      ■         i   Ii'.'    II  .:   .<•     «• 


**  III  tli ii»(ri|i-t:i>ii  tif  Mil.  :ii  t  ;f    )i,i»  >  •■#•11  lifM  tli  it  .1  wiji-r  •■fi  *■  M>'  tii.if!»-r  »r.»ir  • 
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9.  Lastly,  there  is  another  offence,  constituted  bv  a  variety  of  acts  of  parlia- 
ment, which  are  so  numerous  and  so  confused,  and  the  crime  itself  of  so  question- 
able a  nature,  that  I  shall  not  detain  the  reader  with  many  observations  there- 
upon. And  3*0 1  it  is  an  offence  which  the  sportsmen  of  England  seem  to  think 
of  the  highest  importance,  and  a  matter,  perhaps  the  only  one,  of  general  and 
national  concern,  associations  having  been  formed  all  over  the  kingdom  to  pre- 
vent its  destructive  progress.  I  mean  the  offence  of  destroying  suc*h  beasts  and 
fowls  as  are  ranked  under  the  denomination  of  game;  which,  we  may  remember, 
was  formerly  observed(i)  (upon  the  old  principles  of  the  forest  law)  to  be  a  tree- 

Eass  and  offence  in  all  persons  alike  who  have  not  authority  from  the  crown  to 
ill  game,  (which  is  royal  property,)  by  the  grant  either  of  a  free  warren  or  at 
least  a  manor  of  their  own.  Bat  the  laws  called  the  game  laws  have  also  in- 
flicted additional  punishments  (chiefly  pecuniary)  on  persons  guilty  of  this 
general  offence,  unless  they  be  people  of  such  rank  or  fortune  as  is  therein 
particularly  specified.  All  persons,  therefore,  of  what  property  or  distinction 
soever,  that  kill  game  out  of  their  own  territories,  or  even  upon  their  own 
estates,  without  the  king's  license  expressed  by  the  grant  of  a  franchise,  are 
guilty  of  the  first  original  offence  of  encroaching  on  the  royal  prerogative.* 
And  those  indigent  persons  who  do  so  without  having  such  rank  or  fortune  as 
is  generally  called  a  qualification  are  guilty  not  only  of  the  original  offence,  but 
of  the  aggravations  also  created  by  the  statutes  for  preserving  the  game;  which 
aggravations  are  so  severely  punished,  and  those  punishments  so  implacably 
inflicted,  that  the  offence  against  the  king  is  seldom  thought  of,  provided  the 
miserable  delinquent  can  make  his  peace  with  the  lord  of  the  manor.  The  of- 
fence, thus  aggravated,  I  have  ranked  under  the  present  head,  because  the  only 
rational  footing  upon  which  we  can  consider  it  as  a  crime  is  that  in  low  and  in- 
digent persons  it  promotes  idleness,  and  takes  them  away  from  their  proper 
employments  and  callings,  which  is  an  offence  against  the  public  police  r  4(175 
and  economy  *of  the  commonwealth.  ^ 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a  little 
obscure  and  intricate,  it  being  remarkod(j)  that  in  one  statute  only,  5  Anne,  c. 
14,  there  is  false  grammar  in  no  fewer  than  six  places,  besides  other  mistakes; 
the  occasion  of  which,  or  what  denomination  of  persons  were  probably  the  pen- 
ners  of  these  statutes,  I  shall  not  at  present  inquire.  It  is,  in  general,  suflScient 
to  observe  that  the  qualifications  for  killing  game,  as  they  are  usually  called,  or 
more  properly  the  exemptions  from  the  penalties  inflicted  by  the  statute  law, 
are,  1.  The  having  a  freehold  estate  of  100/.  per  annum,"  there  being  fifty  times 
the  property  required  to  enable  a  man  to  kill  a  partridge  as  to  vote  for  a  knight 
of  the  shire :  2.  A  leasehold  for  ninety-nine  years  of  150/.  per  annum :  3.  Bemg 
the  son  and  heir  apparent  of  an  esquire  (a  very  loose  and  vague  description) 
or  person  of  superior  degree :  4.  Being  the  owner  or  keeper  01  a  forest,  park, 
chase  or  warren.  For  unqualified  persons  transgressing  these  laws  by  killing 
game,  kee|)iiig  engines  for  that  purpose,  or  even  having  game  in  their  custody, 
or  for  persons  (however  qualified)  that  kill  game  or  have  it  in  possession  at  un- 
seasonable times  of  the  year  or  unseasonable  hours  of  the  day  or  night,  on  Sun- 
days or  on  Christmas  day,  there  are  various  penalties  assigned,  corporal  and 
pecuniary,  by  (iifforent  statutes ;(Ar)  on  any  of  which,  but  only  on  one  at  a  time, 
the  justices  may  convict  in  a  summary  way,  or  (in  most  of  them)  prosecutiona 
may  be  carried  on  at  the  assizes.  And,  lastly,  by  statute  28  Geo.  II.  c.  12,  no 
person,  however  qualified  to  kill,  may  make  merchandise  of  this  valuable  privi- 
le<;o  by  sellintj  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture  as  if  he 
had  no  qualitieation." 

(•)  S-e  [»i)k  ii.  |».'\f' e  417,  Ac.  (f)  Barn'i  JnstiM,  Game,  }  3.  (»)  Barn*!  Justice,  tit.  Oiat, 

■"  rh«'  <lo(>trni(\  so  troquently  repeated  by  the  learned  commentator,  that  no  i>er8on 
had  oriirinally,  or  has  now,  a  ri<iht  to  kill  game  U()on  his  own  estate  without  a  license  or 
grant  from  the  kinir,  in  controverted  in  2  hook,  p.  419,  n. — Christian. 

^'  It  must  be  a  lee-simple  estate  of  100/.  a  year,  or  an  estate  for  Ufa  of  150/.  per  annum. 
— Ckittv. 

"  All  tho'io  statutes  are  repealed,  by  stat.  1  &  2  W.  IV.  c.  32,  and  the  law  in  this  renpeot 
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CIIAPTKH   XIV. 

OK   IInMK'lI>K. 

*1"in  *'^  *''*'  ^*  "  |iri'(  nliii;;  (  hu|it4*i>  w«*  havr  (<ihM(l«Tt*«i.  tin»t.  fturh  rrim^** 
^  aifl  ini-it<-iuraiitiur">  ii<*  an-  iitorr  iiiiiiii-<li:it«'iv  iiijun<iUN  t<*  'kmI  ai*il  tii« 
holv  ri-IiL:i<tii.  Mi-Miiillv.  Mi«-li  u-*  vi«ilal<*  i>r  lraii*i;:ri'*»*  tin*  luw  nl' iialiiiit*;  ihtnliv. 
>»ii('li  a**  iiitin-  r«|K«iaily  atd-t-t  tin*  kiii^.  tlit*  laltirr  uh*t  n'|iri>f>ifiitAli%tf  i>t  hit 
|ii*fli|ilf  ;  {••iirtlilv.  hiirli  a**  tiiiin*  <iir«M'{lv  iiitrin^r  llir  rii;hli>  «i|  lUv  |iul>lii-  «ir  « ••m- 
iii(iiiu«-al(li,  taki'it  in  it^  rnlU'itiw  luiun-ilv;  utiil  an*  ip>w.  Ia*itlv.  tn  takr  into 
(tiii.-iili-ratioii  (liOHc  \%ln«-h  in  u  nmn*  |iv<uliur  inunnrr  uttitl  and  injun*  thtin'ttiu^mU 
•*r  i»rivali*  ••iil«ji'<ih. 

Wriv  iliiM'  injiirii'M  iniii'ril  rf>ntinrti  to  inili\  iilunU  ««nly.  ami  ili«l  tht*y  afft«t 
iictiif*  liiit  tlnir  imiurtjiatr  i*liif«-ih.  iIh-v  \ii*ii1iI  tall  ul>«i'ilut«-lv  umirr  iIh-  u*'tf»n 
of  privatr  unin;;<».  lor  whitli  a  hati-laitiiin  himiM  !•«*  «liit*  "nly  to  tlit*  |»any  in- 
jur(*«l.  tlir  manner  til'  nhtuinin^  uliirh  uai*  tlit>  t»iil>jin'i, ot'  f»iir  ini|uin4*ii  in  tb« 
|inHfiiin^  iKMik.  Hut  ilir  \inin;:**  \iliii  li  wr  an-  m^M  to  tn-al  ot'  art*  ot  a  niu«h 
inort*  i'\tfn**ivi*  <-(»nM*i|ii«'ni  «•:  I  lit-raiiM*  it  i**  ini|N»*«<*ili|i*  thty  ran  U*  f-«ininiiiif«l 
without  a  vi«»tationol  (hi*  hi\ir*t»t  naturt*. — of  ih«*  ni«tral  a**  urll  a*  |Mihli4-al  ni!r« 
of  ri^ht  :  l!  H^(au^4'  thry  ini  linli*  in  tht-ni  alini>-t  ulviayA  »  hrvai  h  of  thr  |iqI  lie 
|ti*acf :  o.  HiM-aiiM*  hy  thrir  fxanipli*  uii*l  rvil  t«MiiIi*h<-y  thi>v  lhri*at«'h  an«i  rn- 
^...^  (!an;;iT  till'  ^uh\i*r*«ii«n  ot  all  rivil  mm  it  ty.  I'lHin  th«*<M*  at-o*uni«  it  ii 
^  'that.  U'-iiicM  thr  |irivati'  -ati^tii*  tiiifi  «lii«'  un<l  i^ivfii  in  many  f^*r«  to 
the*  iii<li\  i'lual  hy  ai-tinn  l'<ir  tin*  ]in\ati'  Mmn^.  thr  (;<»vcriini«*nt  al^>  ralU  u|a»n 
tLv  oth  ii«h-r  t«»  r«uhniit  Im  |inhti«*  |iiiiii«liiii«*nt  lor  th«'  )>iihlir  criiniv  Anil  the  |in> 
MM*uti«>n  (it  thi'M*  iitli*iiri'?>  i<»  alua\<*  at  tin*  ^tiit  aii*l  in  thr  iiaiiii*  **t  tht*  kini*.  in 
whom.  1>\  till'  irxtiin-  lit' our  i-<inotitiiti<»n.  tin*  ju.*  *jlii*ln,  or  i*xi*«-ut«iri'  fiiivirr  of 
tlio  law.  rntiri'lv  ri*.*«i«h-i.  TIuia.  t<Mi.  in  thi*  oM  (Mtthic  t'oiit*titulii>n  lhi*n*  «a»  a 
thrt'i't'olil  |iiini^limrnt  iiit1ii-t««l  mi  alt  ihliiHiiu  iit">:  fip*t.  Ii»r  tht*  |»ri\nt«*  vtnini;  to 
tlu*  |*jirty  iiijiiritl ;  mm  ninlly.  t^r  thr  ittViiii  «•  ut:ain**t  thr  kini;  hy  (li*tih«<liff-n(^  to 
tlio  hi\\-;  ami,  thinlly.  U*t  thi-  iniiir  auaiii^l  tin*  |iiihlii  h\  thi  ir  i*vil  ft*xani|ilr  j 
Of  uli:<li  \\«'  may  trat-i*  tin*  ^'muinlvsork  in  what  Ta«  itiif»  t«'lU  ii*  of  hi*  iirr- 
riaii">.i  ^'    (hat.  \\Iia(t'\«-r  oth-iMlri-«»  u«Tt*  timil.  " f*ir.%  it**'hftr  n*ji,  iv/  rirtfiifi.  |«iff 

Thi">«-  I  nnii  *•  :iii<l  nn**ti«-iit«-an<>iii--  a:;aiii!»t  firivatr  ••iihj«*f-t«  arr  |)rinri|»any  of 
tlsrrr  kit. ill  :  ai:ain^t  lh«  Ir  y-*/ »••;.».  thnr  fmt*  it.tf''H.*.  uml  tlu'ir  fr'^f^-rty 

Of  t  niiii'^  iiijuri«'ii**  ti»  tilt*  f^r.^ot"  *i\  |in\a(f  oiihivi  t«.  tin*  niii*t  |iniiri|«al  arxi 
ini|Ntrtah(  i-  (hi*  Mtltiiii'  ••!  takiiii;  auay  that  iiti*  uhii  h  i«  thr  ininii-ilialt'  iptt  *4 
till*  ^r«:i(  <'rt:it«ir.  ainl  nf  w  lii«  h.  tlii-rt>!«iri'.  ipi  man  ran  hi*  «*nlith'<l  t*»«lr|«ni« 
hiniM-li  (ir  anothir  hut  in  ftiiin-  maiiiH-r  «-ithiT  «-.\|in'-**ly  roinnianfh**!  in  «>r  rri* 
driitiv  i)i-<lut  il'h-  t!'*'ni  th«iof>  lau^  uhith  thf  < 'n-atur  ha*«  ifivfn  u«  ;  th«*>ii\tB« 
la^i*.  I  iniaii.fr  iidiiT  iiaturr  it  !•  \  •*!ati<*ii.  Tin- -uhjnt.  th«Trt"'»rf.  ot  thr  |  nr- 
iK'nt  I  ha)i(t  r.  will  hi*  (hf  (iil^  In  I-  m|  A"//i»i  i'// ,  f*r  th'-(  nt\  lit;;  tho  lili*  of  man.  in  it* 
m*vi*ral  **!ai:t«  ni  ::u.i!.  ari^iii;:  lr«-iu  tin*  |iartii  alar  lin  uni^tamt**  of  mitipiiMO 
<*r  ai:;;ra\a(ii>ii  w  hx  h  atti-inl  it. 

NtiW.  Ic>h:i«  I'll-,  iir  till'  k.tliiii;  iiran\   hiimaii  i-n-utun*.  i«  of  thrw  kimla:  mif)- 
•  fm     /-''''-.''• '''^''^'Z'.  uihI  /'/'•/•  <"iM      '1  hi*  lii**t  ha«  im  r»hur«*  of  |(iiilt  at  all.  th« 
'     -iiiiixl  \rry  litdi*;  hut   ihi-  'thinl  i^  thi*  hi;:hrf*t  rnnit*  apiinitt  thr  lav* 
fif  naiiiir  ili:it  iiiaii  i**  i  apahli-  «•!  i  ••iiiiiiittin;;. 

I.  .In<«(!ri;ihli-  l.tifiiit  nil'  I-  iif  ihvi  p*  ktiii|o. 

1.  Sut  h  a-  i-*i>uin^  til  'Miiiif  unaviii'lahU*  rtc^rr.v^ify.  without  aoy  vill«  iotrDti^^c. 


I riv).  .k.  :  I       '•  •    /«r  M^  tirrm  c.  It 
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or  desire,  and  without  any  inadvertence  or  negligence,  in  the  party  killing,  and 
thereCore  without  any  shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
otiiee  as  obliges  one,  in  the  execution  of  public  justice,  to  put  a  malefactor  to 
death  who  had  forfeited  his  life  by  the  laws  and  verdict  of  his  country^  This 
is  an  act  of  necessity,  and  even  of  civil  dutj^  and  therefore  not  only  justifiable, 
but  commendable,  where  the  law  requires  it.  But  the  law  must  require  it,  other- 
wise it  is  not  justifiable:  therefore,  wantonly  to  kill  the  greatest  of  malefactors, 
a  iVlon  or  a  traitor,  attainted  or  outlawed,  deliberately,  uncompelled  and  extra- 
judicially, is  murder.(c)  For,  as  Bracton(rf)  very  justly  observes,  *'istud  homi- 
coltum,  ai  Jit  ex  livore,  vel  delect  at  ione  effundendi  humanum  sanguinemy  licet  jusU 
ocadatur  iste,  tanu.n  occisor peccat  mortaliter^ propter intentionem  corruptam"  And, 
further,  if  judgment  of  death  be  given  by  a  judge  not  authorized  by  lawful  com- 
mission, and  execution  is  done  accordingly,  the  judge  is  guilty  of  murder.(tf) 
And  upon  this  account  Sir  Matthew  Hale  himself,  though  he  accepted  the  place 
of  a  judge  of  the  common  pleas  under  Cromwell's  government,  (since  it  is 
necessary  to  decide  the  disputes  of  civil  property  in  the  worst  of  times,)  yet 
declined  to  sit  on  the  crown  side  at  the  assizes  and  try  prisoners,  having  very 
strong  objections  to  the  legality  of  the  usurper's  commission ;(/)  a  distinction 
perhaps  rather  too  refined,  since  the  punishment  of  crimes  is  at  least  as  neces- 
sary to  society  as  maintaining  the  boundaries  of  property.  Also,  such  judgment, 
when  legal,  must  be  executed  by  the  proper  officer  or  his  appointed  deputy;  for 
no  one  else  is  required  by  law  to  do  it,  which  requisition  it  is  that  justifies  the 
homicide.  If  another  '''person  doth  it  of  his  own  head,  it  is  held  to  be  r:^i7|| 
murder,(^)  even  though  it  be  the  judge  himself  (A)  It  must,  further,  bo  *• 
executed  servato  juris  ordine;  it  must  pursue  the  sentence  of  the  court.  If  an 
oflicer  beheads  one  who  is  adjudged  to  oe  hanged,  or  vice  versUj  it  is  murder,(t) 
for  he  is  merely  ministerial,  and  therefore  only  justified  when  he  acts  under  the 
authority  and  compulsion  of  the  law;  but  if  a  sheriff  changes  one  kind  of  death 
for  another,  he  then  acts  by  his  own  authority,  which  extends  not  to  the  oom* 
mission  of  homicide,  and,  besides,  this  license  might  occasion  a  very  gross  abate 
of  his  power.  The  king,  indeed,  may  remit  part  of  a  sentence,  as  in  the  case 
of  treason,  all  but  the  beheading;  but  this  is  no  change,  no  introduction  of  a 
new  punishment:  and  in  the  case  of  felony,  where  the  judgment  is  to  be  hanged^ 
the  king  (it  hath  been  said)  cannot  legally  order  even  a  peer  to  be  beheaded.(A:) 
But  this  doctrine  will  be  more  fully  considered  in  a  subsequent  chapter. 

Again  :  in  some  cases  homicide  is  justifiable  rather  by  the  permission  than  by 
the  absolute  command  of  the  law,  either  for  the  adixincemetit  of  public  justice, 
which  without  such  indemnification  would  never  be  carried  on  with  proper 
vigour ;  or,  in  such  instances  where  it  is  committed  for  the  prevention  of  some 
atrocious  crime  wliich  cannot  otherwise  bo  avoided. 

2.  Homicides  committed  for  the  advancenxent  of  public  justice  are : — 1.  Wh^ 
an  officer,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal  case,  kills  a 
person  that  assaults  and  resists  him.(/)  2.  If  an  officer,  or  any  private  person, 
attemj)ts  to  take  a  man  charged  with  felony,  and  is  resisted,  and  in  the  endea- 
vour to  take  him  kills  him.(m)  This  is  similar  to  the  old  Gothic  constitutions, 
which  (Stierni)ook  informs  us)(n)  **furem,  si  aliter  capi  non  posset^  occidere 
*permit(unf.''  8.  In  case  of  a  riot,  or  rebellious  assembly,  the  officers  r^ioA 
endeavouring  to  disperse  the  mob  are  justifiable  in  killing  them,  both  at  *■ 
common  law,(o)  and  by  the  riot  act  1  Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a 
gaol,  or  going  to  a  gaol,  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills 
any  of  them,  it  is  justifiable  for  the  sake  of  preventing  an  e8cape.(;?)  6.  If 
trespassers  in  forests,  parks,  chases,  or  warrens  will  not  surrender  themselves 
to  the  keepers,  they  may  be  slain,  by  virtue  of  the  statute  21  £dw.  I.  st.  2,  d^ 


(',  1  Hal.  1\  C  497. 

{*)  Fol.  IJO. 

(•)  1  Ilftwk.  P.  C.  70.    1  Ual  P.  C.  497. 

(/)  Btirnt't,  io  hit  Life. 

(#)  1  Hal.  P.  C.  6<il.    I  H.^wk.  P.  C.  70. 

(*)  Dalt  Joat.  c  l&O. 

(<)  Fiacb,  L.  31.   3  Inst  62.  1  HaL  P.  a  ML 


(»)  3  Tnat  ft2,  213. 
(d  1  HhI.  P.C.4M. 
«)1  Hal.  P.C.4M. 


1  Hawk.  P.  C.  71. 


i: 


•)  />  Jttre  OoUt.  f.  S,  c  6. 

•)  lltaL  P.  a  406.    1  Uswlu  P.C  Id. 
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in  itself  capital,  is  endeavoured  to  be  committed  by  force,  it  is  lawfhl  to  repel 
that  force  by  the  death  of  the  party  attempting.  But  we  must  not  carry  this 
doctrine  to  the  same  visionary  length  that  Mr.  Locke  does,  who  hold8(c)  ''that 
all  manner  of  force  without  right  upon  a  man's  person  puts  him  in  a  state  of 
war  with  the  aggressor;  and,  of  consequence,  that,  being  in  such  state  of  war, 
ho  may  lawfully  kill  him  that  puts  him  under  this  unnatural  restraint."  How- 
over  just  this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet  the  law  of 
Enirland,  like  that  of  every  other  *well-regulated  community,  is  too  r4(io9 
tender  of  the  public  peace,  too  careful  of  the  lives  of  the  subjects,  to  *• 
adopt  so  contentious  a  system ;  nor  will  suffer  with  impunity  any  crime  to  be 
prevented  by  death,  unless  the  same,  if  committed,  would  also  be  punished  by 
death. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed  that  the  slayer 
IS  in  no  kind  of  fault  whatsoever,  not  even  in  the  minutest  degree;  and  is 
therefore  to  be  totally  acquitted  and  discharged,  with  commendation  rather 
than  blame.  But  that  is  not  quite  the  case  in  excusable  homicide,  the  very 
name  whereof  imports  some  fault,  some  error  or  omission ;  so  trivial,  how- 
ever, that  the  law  excuses  it  from  the  guilt  of  felony,  though  in  stiictnesa  it 
judges  it  deser\^ing  of  some  little  degree  of  punishment. 

II.  Excusable  homicide  is  of  two  sorts;  either  per  infortunium,  by  misadven- 
ture; or  se  defendendo^  uj>on  a  principle  of  self-preservation.  We  will  first  see 
wherein  these  two  species  of  homicide  are  distinct,  and  then  wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure  is  where  a  man,  doing  a  lawAil 
act  without  any  intention  of  hurt,  unfortunately  kills  another:  as  where  a  man 
IS  at  work  with  a  hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander-by; 
or  whore  a  person  qualified  to  keep  a  gun  is  shooting  at  a  mark  and  undesign- 
edly kills  a  man:(r/)  for  the  act  is  lawful,  and  the  effect  is  merely  accidental.* 
So  where  a  parent  is  moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  officer  punishing  a  criminal,  and  happens  to  occasion  his  death, 
it  is  only  misadventure;  for  the  act  of  correction  is  lawful;  but  if  he  exceeds 
the  bounds  of  moderation,  either  in  the  manner,  the  instrument,  or  the  quantity 
of  punishment,  and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  circumstances)  murder ;(g)  for  the  act  of  immoderate  correc- 
tion is  unlawful.  *Thus,  by  an  edict  of  the  emperor  Constantine,(/)  r^-ioo 
when  the  rigour  of  the  Roman  law  with  regard  to  slaves  began  to  relax  *- 
and  sotlen,  a  master  was  allowed  to  chastise  his  slave  with  rods  and  imprison- 
ment, and  if  death  accidentally  ensued,  he  was  guilty  of  no  crime;  but  if  he 
struck  him  with  a  club  or  a  stone,  and  thereby  occasioned  his  death,  or  if  in 
any  other  yet  grosser  manner,  **  immoderate  sua  jure  utatur,  tunc  reus  homicidii 

sitr 

But  to  proceed :  A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors, 
was  however  an  unlawful  act:  and  so  are  boxing  and  sword-playing,  the  succeed- 
ing amusement  of  their  posterity;  and  therefore  if  a  knight  in  the  former  case, 
or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or  manslaughter. 
But  if  the  knight  command  or  permit  such  diversion,  it  is  said  to  be  only  misad- 
venture; for  then  the  act  is  lawful. (^)  In  the  like  manner  as,  by  the  laws  both 
of  Athens  and  Rome,  he  who  killed  another  in  the  pancratium,  or  public  games 
authorized  or  permitted  by  the  state,  was  not  held  to  be  guilty  of  homicide.(A) 

(•>  Fjw.  i»n  Oovt.  p.  2,  c.  6.  (T)  C</.  L  9,  /.  14. 

{*)  1  Il.iwk.  I».  C.  73,  74.  (#)  1  Unl.  P.  C.  47S.    1  Hawk.  P.  C.  74. 

(•)  1  lliil.  I'.  C.  47;J,  474.  {»)  Plato,  de  LL,  lib.  7.     Ff. ».  2,  7. 


*  If  a  person  driving  a  carriage  happen  to  kill  another,  if  he  saw  or  ha<i  timely  notice 
of  the  mischief  likely  to  ensue,  and  yet  wilfully  drove  on,  it  will  be  murder;  if  he  mighi 
have  seen  the  danger,  but  did  not  look  before  him,  it  will  be  manslaughter;  but  if  the 
aecident  hnp|)ene(l  in  such  a  manner  that  no  want  of  due  care  could  be  imputed  to  the 
driviT,  it  will  bo  aecidental  death  and  excusable  homicide.  1  East,  P.  C.  263.  Where, 
on  a  false  alarm  of  thieves,  the  master  of  the  house  killed  one  of  the  family  by  mistaket, 
who  had  concealed  himself  in  a  closet,  this  was  holden  homicide  by  misfortune.  Cro. 
Car.  5:^8.  Where  an  unqualified  person  by  accident  shoots  another  in  sporting,  it  is  no 
greater  oflence  than  in  a  qualified  person.     1  East,  P.  C.  200,  269. — Chitty. 
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medley  in  self-defence)  from  that  of  manslaughter,  in  the  proper  legal  sense  ot 
the  wor(l.(/i)  But  the  true  criterion  between  them  seems  to  be  this:  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal  stroke  is  given,  the 
slayer  is  then  guilty  of  manslaughter:  but  if  the  slayer  has  not  begun  the  fight, 
or  (having  begun)  endeavours  to  decline  any  further  struggle,  and  afterwards, 
being  eloHcly  pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction, 
\Wiii  is  homicide  excusable  by  seltkiefence.(o)  For  which  reason  the  law  requires 
that  the  person  who  kills  another  in  his  own  defence  ♦should  have  re-  rAigg 
treated  as  lar  as  he  conveniently  or  safely  can,  to  avoid  the  violence  of  '■ 
the  assault,  before  he  turns  upon  his  assailant;  and  that  not  factitiously,  or  in 
order  to  watch  his  opportunity,  but  from  a  real  tenderness  of  shedding  his  bro- 
ther's blood.  And  though  it  may  be  cowardice,  in  time  of  war  between  two  inde- 
endeiit  nations,  to  flee  from  an  enemy,  yet  between  two  fellow-subjects  the 
aw  countenances  no  such  point  of  honour,  because  the  king  and  his  courts  are 
the  vindices  injuriarumy  and  will  give  to  the  party  wronged  all  the  satisfaction 
he  (leserves.(/>)  In  this  the  civil  law  also  agrees  with  ours,  or  perhaps  goes 
rather  further :  "^ut  cum  aiiter  tueri  se  non  possunt,  damni  culpam  dederinty  innoxii 
sunt.*\q)  The  party  assaulted  must  therefore  flee  as  far  as  he  conveniently  can, 
either  by  reason  of  some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierce- 
ness of  the  assault  will  permit  him,(r)  for  it  may  be  so  fierce  as  not  to  allow  him 
to  yield  a  step  without  manifest  danger  of  his  life  or  enormous  bodily  harm,  and 
then  in  his  defence  he  may  kill  his  assailant  instantly.  And  this  is  the  doctrine 
of  universal  justice(<)  as  well  as  of  the  municipal  law.^ 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  considered ;  for,  if 
the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  alfray  is  over,  or 
when  he  is  running  away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen  himself  from  the  guilt 
of  deliberate  murder;  for  if  two  persons,  A.  and  B.,  agree  to  fight  a  duel,  and  A. 
gives  the  first  onset,  and  B.  retreats  as  far  as  he  safely  can  and  then  kills  A.,  this 
is  murder,  because  of  the  previous  malice  and  concerted  design. (f)  But  if  A., 
upon  a  sudden  quarrel,  assaults  B.  first,  and  upon  B.'s  returning  the  assault  A. 
really  and  bona  fide  flees,  and,  being  driven  to  the  wall,  turns  again  u]K)n  B.  and 
kills  him,  this  may  be  $e  defendendo  according  to  some  of  our  writers,(M)  r^tioa 
♦though  others(if )  have  thought  this  opinion  too  favourable,  inasmuch  ^ 
as  the  necessity  to  which  he  is  at  last  reduced  originally  arose  from  his  own 
fault.  Under  this  excuse  of  self-defence  the  principal  civil  and  natural  relations 
are  comprehended :  therefore  master  and  servant,  parent  and  child,  husband  and 
wife,  killing  an  assailant  in  the  necessary  defence  of  each  other  respectively,  are 
excused ;  the  act  of  the  relation  assisting  being  construed  the  same  as  the  act  of 
the  party  himself.(x) 

There  is  one  species  of  homicide  se  defendendo  where  the  party  slain  is  equally 
innocent  as  he  who  occasions  his  death;  and  yet  this  homicide  is  also  excusable, 
from  the  great  universal  principle  of  self-preservation  which  prompts  every  man 
to  save  his  own  life  preferably  to  that  of  another,  where  one  of  them  must  inevi- 
tably perish.  As,  among  others,  in  that  case  mentioned  by  lord  Bacon,(y)  where 
two  persons,  being  shipwrecked,  and  getting  on  the  same  plank,  but  finding  it 
not  able  to  save  them  both,  one  of  them  thrusts  the  other  from  it,  whereby  he 
is  drowned,  lie  who  thus  preserves  his  own  life  at  the  expense  of  another 
man's  is  excusable  through  unavoidable  necessity  and  the  principle  of  self-de- 
fence, since  their  both  remaining  on  the  same  weak  plank  is  a  mutual  though 
innocent  attempt  upon  and  an  endangering  of  each  other's  life.  - 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two  species  of 
homicide  by  misadventure  and  self-defence  agree;  and  those  are  in  their  blame 
and  punishment.  For  the  law  sets  so  high  a  value  upon  the  life  of  a  man  that 
it  always  intends  some  misbehaviour  in  the  person  who  takes  it  away,  unless 

(-)  3  Inst.  56.  («)  1  Httl.  P.  C.  47». 

(•.  Yo^i.  277.  (•)  Ibhl  42H. 

{P)  1  WjX.  \\  C.  481,  4S3.  (•)  1  Hawk.  P.  0.  75. 

<f    Ff  9.  2,  4.1.  (•)  1  Hnl.  P.  C.  448. 

(•-)  1  Hal.  F.  C  4S3.  (v>  Elem.  c  &.   8m  •!«>  1  Hawk.  P.  C  73. 

(•)  Polt  b.  IL  c  5,  ^  13. 
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I>y  till'  i-«iiiiiii:ii|i|  iir  i\)iri-— >  |i«-riiii«oiiiii  (»l*  tho  Uw.  In  tlit*  cam*  of  mi^ailTPii- 
tun*  it  I'l'i-'^iiiiii-^  iit-:;Ii;:fiii  f.  nr  ui  l«*a*«t  u  wuiil  otMirticn'iit  i-autiiiii,  in  hini  «bo 
Wii*i  hii  iiiitiirtiiii:it<'  :!•«  !«•  i-iHiiiiiit  il,  u  Im  tlii*ri-t<»iv  !<•  ii«it  altn^fttiiT  laultlrwi  ;t 
•Im^I  '^'''1  '^^  *"  *'"'  ii«'''<"**ity  uliiili  «-\(-ii*»«-^  :i  niiiii  hIii*  *kiU>«  antttlnr  nr  «i^- 
-l  ffi. /f/i/.,  liipi  l(;i«iiii  'f  I  i-ntitli*«  it  Hri"»*ttti^  mifmihiliA,  mu*i  tticn*l>y  ili*> 
tin^tii-li«-<«  It  Iriiiii  tin-  loriiuT  nn  «-^-i(\  nl'  kiiliiii;  a  tlni't'  or  u  niiiii-Ui-tur  Yttr 
iIh-  Liu  iiiIi  ii«1<*  tLai  (Ik- i|ii:irri-l  nr  iiH-.:iitl(  un*«i'  Iniiii  •M»nu*  iinknnwn  wpiiii;. 'tr 
Miuif  |>p>\>*i  a(|i*ii   liiliiT  111  ui'pI  «ir  «iftii ;  aii<l  huh  «*.  in  f|iiurr«'l«.  Uitli  |iartir^ 

iiiav  !•«■.  aii'l  ii«iinll\  an*,  in  oMinf  t'aiilt.  and  it  ofart-f  ran  Ik*  trifti  wh«i  ««•  •ini'i- 

•  •  . 

iiullv  ill  ill'*  wi'oii-'.  (Ill*  law  utii  n«ii  liuld  xUv  «iir\iv<ir  cntirrlv  i;iiiltlt'^«.  H«l 
it  i««i'l«Mi',  III  ili«*  ••tliiT  i  M»i*.  iliat  \%iiiT«'  I  kill  a  lliirt  tliuc  l>n'ak"i  int«i  iii\  h<»ii*r, 
tin*  uri^iiial  ili-laiili  i  ati  in*\(T  Im-  ii)hiii  niv  •*iilr.  Till*  law.  |i«*«ii|f!«,  nia\  lia\f*  a 
lurtlirr  \ti  u  :  III  iitakc  ilii*  rnini*  i»t  liiiiiiiruli*  ni<»ri*  inliou^.  uii«l  to  i'auiii*n  mm 
how  llii-\  \«-iitiii-i-  (ii  kill  aiMitltiT  ii|M>n  tlii'ir  umii  privalt*  jii<li;nii*nt,  hy  cmLaio- 
iufi  thai  III-  will'  *lay«  In-*  iiri::lilNMir.  mkIiouI  an  ••\|in*vi*»  WArraiit  ln»iu  tli«'  law 
ftu  ti»  il'i.  •«liall  III  III*  (:i«r  l>«   alionliittlv  tivt*  tmiii  ^iiilt. 

Ni»r  i<*  iIm'  law  lit  Kn^laiul  •«iii;;ular  in  tlii^  r«-MN*«-t.  Kvrn  thr  •laui'litrr  «>f 
onrinii***  ri-i|iiirt-il  a  ■>*>li-iiiii  |iurL;atiiin  aiming;  llir  Jf-Wi«;  wliitii  iiii|i|i«*H  that  the 
ciriilh  lit'  a  man.  lii>\\c\fr  it  lta|t|M!i*«.  will  |i*avr  ■MtiiH*  »(ain  In'liiinl  it  Ainl  the 
MtiNaiial  lau  *>  ap|iiiiiit«-i|  ci  rtain  i-ilii***  ut  n-tiiLri*  t«ir  him  "whn  killf"i|  hi«  iiri;;b. 
Iniup  unawari"*;  a^.  it'  a  man  i:i»i-tli  intii  thr  uimnI  wnh  hi«  ni*i^htHMir  t«i  h^« 
winnI,  aipl  lii**  liaml  tcti  litih  a  "•(rnki-  uilh  (lir  a\«'  tn  iiit  ilnwii  a  trvf,  aiiil  the 
hi*ail  ^lipi'ifli  tniiii  till-  lit-l\r  an«l  li;;li!i'lh  ii|Min  lti*«  ii«-ii;hlHiur  that  h«*  ifir.  he 
nhall  till*  iinlii  «iti«*  tit  tliioi-  I  ilii"«  an<l  li\i'"  iSiit  it  •«i-t-iii«  h«*  wan  ni*t  h«-M 
wh(*ll\  l'lami-li*->»  aiiv  iiii*ri-  than  in  (li«'  Kn;?lioh  law.  ■•ini-t*  tht*  avi'iicrr  ••!  hliB»l 
mi^lit  ^la\  liiiii  hcliin*  li«-  n-ai  linl  lii^  a-\  luin.  nr  il  In-  allorwanU  ^tim-^l  «Hit  ««f 
it  till  tlii-  ili-alli  Mt  till-  liii:li-|irii-l.  In  tlif  ini|N*rial  law.  likrui»«*.>f-i  ra«aal 
hiMiiiriilf  \\a*«  i-\i  ii->i-il  1<\  till-  iipliili:«-iii-i*  nt  th«-  i-miM'nir.  Nii;ni*«l  with  hi*  t»«ii 
nl^n-inanual.  *'fihr.'.f,itt"Hi  /ntu  */•'* ;  '  ii!lii*rwi««t*  tlir  ilfiith  of  a  man.  htiwrTcr 
c*oiiiini((ril.  wa**  in  VMimf  ili  i^nr  |iiini<*lialii«'.  Aiiiimi;  tin*  linH*k«.> •/ »  h<»mic'iiie 
•Iwm  ^'y  ■i>>''l"i''i*i>*' ^^'^^  *'^I*>*iti-«l  I'V  \iiliintar\  'haiii^hinrnt  li»r  a  yrar  r^  la 
-I  Sa\<>ti\  a  liiM*  i-^  pai'l  !•■  tin*  kiiiiln-il  nt  tin*  olaiii :  whii'h  al^i.  anp*ni; 
tht*  Wcoii  i-ii  (miIIi*.  wa*  liiiii  iitliTiiir  to  thai  nt'  Vitlnniarv  hniiin-ifli*:  f  >  anil  in 
FniiH'i-  /  In*  |M  r«<>n  i-*  fVi-r  al*-<il\iil.  in  i'a^«*"i  nl  ihio  natiin*.  wiihrnit  a  lar^r^-M 
ti»  (hi*  |NMir.  aii>l  till-  i-liai'L:!'  ••!  i  i-rtaiii  ma***!-**  Inr  tht*  -iiiil  «»!   ihi*  party  killoi 

Th«*  !••  ii:ili\  iiillii  tnl  l*\  ••iir  law-*  i*»  *»:iii|  hv  >ir  hMwanl  4'iikt>  to  havf  lirrti 
untii-nlU  ic  ii ->«  than  •li-atit  ;  A  ulmli.  hnwcviT.  i«  with  n*a— mi  ilt*nu-«l  hv  lairr 
ami  iiioi'i-  ai-'-uratr  wriii  r**  *  It  •Mt-int  ratlii-r  (••  lia\«*  i'iin*»i'*l«-i|  in  a  tnrlfitar^*. 
|i«*nii*  oax   ••!   all  till-  :^>Hi.l^  ai,.!  i  Ii.iltt-I«,  nllii*!*^  i»l  iinlv  part  nf  thrm.  hv  wav  *4 

tiiH*  nr  ".■■  ;  •'. .•      /.      \\|ii«  li  \i:k<*   pt'iiha)*!\   ilinpo^iil  ••!.  a«  in  Kr:iiir«\  im   y •.■m. 

arriinhit:^'  i«i  ihi-  liiiniaiir  oiipiT^litpiii  «it  tin-  (iini**>.  ti*r  lh«*  li«.*ni'ht  «»l  Ai«  ^•ul 
wliii  ua«  liiii'^  ^thMi-iily  M-nt  !••  l:i^  aii  niinl  with  all  hi*  ini|N*rti*«*ti«»ii«  nn  ht« 
ht*ail.  lint  that  ri:i«"n  ha\:ii:;  l'>n:;  i-«'a*«i-il.  an<l  tin*  |M'naliy  «*«|h-«  tally  if  a 
tiital  fiii'tiitiin-  L'r«'Uin::  ni'>n-  -•  vm  than  wa**  inti*ii«h*it  in  prii|M»rtitin  a*  I""'' 
mnial  pri<piri\  )ia*«  l-t-i<iiiif  niitn-  i-*'noi«lrrahli*.  tin*  ili-iini|ut*nt  ha«  nnw,  anil  ha» 

hail   a«  larli  a^  i>iir  r pN  w  til   n-ai  h.  /    a   panlnn  anil  writ  ut'  n-^titulHin  •»( 

hi«  XT'**"!**  •i"  il  ma(!<-r  ••!  i-«iiir**i*  aii«l  rijht.  nnly  pa\in;;  fiir  Miini;  ttut  th« 
hanii-  /M  \ii<l.  iii<l«-i -l.  !•■  pr«*\i-iil  tiii«  r\|H-ii<»f.  m  t-a*!-"*  whfr«*  thv  •li*ath  Kaa 
nii(iiriiMi<«.\  ii:i|ipiiii  1  \*\  tii-.«.i'ivrritiin*  'ir  in  ^I'll-h-li-ni-t*.  tht*  jiii|^*<4  will  u*uallr 
p«*riiii(     il    iiot  •iii'i  •  I     a  :^«  iK-r.tl  Vi-r>lii  t  nf   a^  •|iiitta!    n 

III  r«  "■•'  ■•!;*  ii"iiiii  -li-  lo  .III  :i«-t  i-t  a  \  ir\  Mi!!"  ri  lit  natiin*  frnm  thr  {•^rmrr. 
iN'ilii;  lie    \s,\.\i  J,  •>(    a  li  :Mi:i'i  t  r%  .iTnii-.  ■•!    aii\    a^i    **T   "m-x.  «ithi>ut   JU^tirii-at.^'b 

'jr  «-\i  •'*>•        111.*  i.i.ii   !■•  •!-  in   •  .:iiii-  t*\  kiiliii^'  ••!.•■<»  *«*ll'.  ur  anolhor  man. 


II     I  -   «..    I  iu«k  r  «' 7k  r«t.9;.Aa. 


•  ^    .  1  .I'll  •     i*     '■    r    ■  ..  I»,     l*««i'«l. 

•  •  .«  •.■.'*.■■ 

•  I  '  . 

•  '  ■  ■  I  •       ■    .  •    ■>»       ■         ■     •        '    I    %'T    ■        It  •        I      «- 

la    II  ■>•  .  •         ■       .  -, 

ji  I, ,    .         ■       ■ .  ■    ■     ■  •  •       ■  -      M  V  i    r 
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Chap.  14.]  PUBLIC  WRONGS.  189 

*Self-miirder,  the  pretended  heroism,  but  real  cowardice,  of  the  ration 
Stoic  philosophers,  who  destroyed  themselves  to  avoid  those  ills  which  ^ 
the}'  had  not  the  fortitude  to  endure,  though  the  attempting  it  seems  to  be 
countenanced  by  the  civil  law,(o)  yet  was  punished  by  the  Athenian  law  with 
cutting  otf  the  hand  which  committed  the  desperate  deed.(p)  And  also  the 
law  of  England  wisely  and  religiously  considers  that  no  man  hath  a  power  to 
destroy  life  but  by  commission  from  God,  the  author  of  it;  and,  as  the  suicide 
is  guilty  of  a  double  offence  :  one  spiritual,  in  invading  the  prerogative  of  the 
Almighty  and  rushing  into  his  immediate  presence  uncalled  for;  the  other  tem- 
jioral,  against  the  king,  who  hath  an  interest  in  the  preservation  of  all  his 
^ubject.s;  the  law  hiis  therefore  ranked  this  among  the  highest  crimes,  making 
it  a  peculiar  species  of  felony,  a  felony  committed  on  one's  self.  And  this 
admits  of  accessories  before  the  fact,  as  well  as  other  felonies ;  for  if  one 
persuades  another  to  kill  himself,  and  he  does  so,  the  adviser  is  guilty  of  mur- 
der.((/)  A  felo  de  8€y  therefore,  is  he  that  deliberately  puts  an  end  to  his 
own  existence,  or  commits  any  unlawful  malicious  act,  the  consequence  of 
which  is  his  own  death :  as  if,  attempting  to  kill  another,  he  runs  upon  his 
antagonist's  sword;  or,  shooting  at  another,  the  gun  bursts  and  kills  himself  (r)* 
The  party  must  be  of  years  of  discretion  and  in  his  senses,  else  it  is  no  crime. 
But  this  excuse  ought  not  to  be  strained  to  that  length  to  which  our  coroner's 
juries  are  apt  to  carry  it,  viz.,  that  the  vory  act  of  suicide  is  an  evidence  of 
insanity;  as  if  every  man  who  acts  contrary  to  reason  had  no  reason  at  all: 
for  the  same  argument  would  prove  every  other  criminal  non  compos,  as  well  as 
the  self-murderer.  The  law  very  rationally  judges  that  every  melancholy  or 
hypochondriac  fit  does  not  deprive  a  man  of  tlie  capacity  of  discerning  right 
from  wrong ;  which  is  necessary,  as  was  observed  in  a  former  chapter,(«)  to 
'''form  a  legal  excuse.  And,  therefore,  if  a  real  lunatic  kills  himself  in  p^ciaa 
a  lucid  interval,  he  is  afeh  de  se  as  much  as  another  man.(0  •■ 

But  now  the  question  follows, — What  punishment  can  human  laws  inflict  on 
one  who  has  withdrawn  himself  from  their  reach?  They  can  only  act  upon 
what  he  has  left  behind  him,  his  reputation  and  fortune  ;  on  the  former  by  an 
ignominious  burial  in  the  highway,  with  a  stake  driven  through  his  body;*  on 
the  latter  by  a  forfeiture  of  all  his  goods  and  chattels  to  the  king;  hoping  that 
his  care  for  either  his  own  reputation  or  the  welfare  of  his  family  would  be 
some  motive  to  restrain  him  from  so  desperate  and  wicked  an  act.  And  it  is 
observable  tiiat  this  forfeiture  has  relation  to  the  time  of  the  act  done  in  the 
felon's  lifetime,  which  was  the  cause  of  his  death.  As  if  husband  and  wife 
be  possessed  jointly  of  a  term  of  years  in  land,  and  the  husband  drowns  him- 

(•I  '*  Si  ifui*  imptitirnti/i  dolnri*,  aut  OrHin  ritr,  ant  mmiyK,  (f)  Keilw.  136. 

aut  funTf,  tint  pudurfy  mmri  tnuiuUy  non  animadvvrtatur  in  (")  I  Uawk.  P.  C  68.    1  Hal.  P.  C.  413. 

evm."    Ff.  4'.».  ir,.  n.  (•)  See  pn^e  2\. 

(P)  Pott.  Aijtiq.  b.  I.  c.  26.  («)  1  Hal.  P.  C.  412. 

"lie  who  kills  another  upon  his  desire  or  command  is  in  the  judgment  of  the  law  m 
much  a  murderer  as  if  he  had  done  it  merely  of  his  own  head;  and  the  {>er8on  killed  is 
not  looked  u{)on  as  a  felo  de  se,  inasmuch  as  his  assent  was  merely  void,  being  against  the 
law  ofCiod  and  man.  1  Hawk.  P.  C.  c.  27,  s.  6.  Keilw.  13G.  Moor.  754.  And  see  Bex 
f*.  Sawyer,  1  Rnssoll,  424.    Hex  vs.  Evans,  id.  420. — Chittv. 

*  But  now,  by  4  Geo.  IV.  c.  52,  s.  1,  it  shall  not  be  lawful  for  any  coroner,  or  other 
ofhter  huvin<:  authority  to  hold  inquests,  to  issue  any  warrant  or  other  prm^ess  directing 
tile  internieiit  of  the  remains  of  persons  against  whom  a  finding  of  /eio  de  str  shall  -be  had 
in  any  publico  hi;:liway;  but  such  coroner  or  other  otlicer  shall  give  directions  for  the 
j.rivate  internieiit  of  the  remains  of  such  person  /c/o  de  se,  without  any  sUike  beinj 
(Irivfu  tlirou;:h  the  Iwxly  of  such  person,  in  the  churchyanl  or  other  burial-ground  of 
tlie  {tarish  or  place  in  which  the  remains  of  such  |>erson  might  by  the  laws  or  customs 
of  Kn^laiid  he  interred  if  the  verdict  of  /eh  de  se  had  not  been  found  against  such 
per>«>n,  >ucli  interment  to  be  made  within  twenty-four  hours  from  the  finding  of  th« 
incjuisiiion,  and  to  take  })lace  between  the  hours  of  nine  and  twelve  at  night.  Proviio, 
(s.  'J.)  not  to  authorize  the  performing  of  any  of  the  ritt*s  of  Christian  burial  on  the  inter- 
m»nt  of  llie  remains  of  any  such  pei-son,  nor  to  alter  the  laws  or  usages  relating  to  th« 
burial  of  such  person,  e.xcept  so  far  as  relates  to  the  interment  of  such  remains  in  sack 
yard  or  burial-ground  at  such  time  and  in  such  manner. — Cuitty. 
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iH'lf'.  tl.i"   ]:ii:  1   •«l»:ill  }'0   !"i»rli  iti'l   In  flu*  km:/,  ni.'l   tJ.**  wilr   «liii!I   |.».!   Kaxi-  ii  }r 

m 

Niirviv  <«i-li  |i  y^r  l»y  llu-  :iif  ••!  i.i-fiiii;  liMii»«'Ir  inti  tin*  w.iti-r  lif  l«»rl«-.!«  tri«- 
fcriii  ;  Willi  ii  L'-^'"  :»  fitl«*  til  llu-  km:;  j.rMir  i«t  t  li-  u  iti- •  tilli*  !•%  «iirM\  «>r«:..{<. 
wliuli  I  xciil  !i<it  :ii  •  I'lir  nil  (Tif  iii«(.irir  ••?    Imt   Ii'I -I*  h.  i  «  «1i-:i1  It    u        Aiit    tl."i.'U 

it  III  11- 1  1 u  r.<  •!  tliaf   t  li<-  li'ttiT  «it  till*  \a\\   ImTi  lit  Ixirli-r-*  :i  httit-  ii|»>;i  ••-\i  r.'^  , 

\vt  II   I*    -•mil-  aiii  \  nit  (••II    tliiit  tIii>    [•••wi-riif    li;il     ':.*:<iii    i«   li-;l  in  llti     (tia**.  •■! 
till*  •••ix  n  .  ■  _'ii.  \\)i»>  II I •■•II  T  l.t*.  -I-  .III  ill!  i-f  Imt  •>•  <  :i^i'<ii'*.  i<»  ri-iinii  It->1  lt\  i  j.f    .^i.'i 

OC    III-   '•l?i«  •     T.»  i-Ni  '   'If.-    |lll,'li|«llT    III    HUT"  \    '■* 

'1*1 rill  r  -{■'•  :•■•<  «it   I  riiiiiii.ii   hi>i li-  i-  tli.i*  ••!    kiiliTi:^  MiM^tlur   iii.ifi        It  .1 

in  llii*  !  l.«  !•■  :tii-  ;i;  — »  ■!•■ .  Ii  .  '  ••!    _'tiilt    \\  h  •  )i  >l  \  i>l>    tI !)•  Ill  •     ilif'i  r.,.f .,  ■.      .  .  ■.'  r 
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nntient  6oth8,(c)  yet  in  England  it  is  not  absolately  ranked  in  the  class  of  justi- 
liabie  homicide,  as  in  case  of  a  forcible  rape,  "^but  it  is  manslaaghter.(^)  r  4^1  go 
It  is,  however,  the  lowest  degree  of  it;  and  therefore  in  such  a  case  the  *- 
court  directed  the  burning  in  the  hand  to  be  gently  inflicted,  because  there  could 
not  be  a  greater  provocation. (e)  Manslaughter,  therefore,  on  a  sudden  provoca- 
tion, dirt'ers  from  excusable  homicide  se  defendendo  in  this, — that  in  one  case  there 
is  an  apparent  necessity  for  self-preservation  to  kill  the  aggressor,  in  the  other 
no  necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  from  homicide 
excusable  by  misadventure  in  this, — that  misadventure  always  happens  in  conse- 
quence of  a  lawful  act,  but  this  species  of  manslaughter  in  consequence  of  an 
unlawful  one.  As,  if  two  persons  play  at  sword  and  buckler,  unless  by  the  king's 
command,  and  one  of  them  kills  tne  other,  this  is  manslaughter,  because  the  ori- 
ginal act  was  unlawful,  but  it  is  not  murder,  for  the  one  had  no  intent  to  do  the 
other  any  personal  mischief  (/)  So,  where  a  person  does  an  act  lawful  in  itself, 
but  in  an  unlawful  manner,  and  without  due  caution  and  circumspection,  as 
when  a  workman  flings  down  a  stone  or  piece  of  timber  into  the  street  and  kills 
a  man,  this  may  be  either  misadventure,  manslaughter,  or  murder,  according  to 
the  circumstances  under  which  the  original  act  was  done:  if  it  were  in  a  country 
village  where  few  passengers  are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  is  misadventure  only;  but  if  it  were  in  London,  or  other  populous  town,  where 
people  are  continually  passing,  it  is  manslaughter,  though  he  gives  loud  wam- 
ing,(f7)  and  murder  if  he  knows  of  their  passing  and  gives  no  warning  at  all,  for 
then  it  is  malice  against  all  mankind. (A)  And  in  general,  when  an  involuntary 
killing  happens  in  consequence  of  an  unlawful  act,  it  will  be  either  murder  or 
manslaughter,(i)  according  to  the  nature  of  the  act  which  occasioned  it.  If  it 
be  in  prosecution  of  a  felonious  *intent,  or  in  its  consequences  naturally 
tended  to  bloodshed,  it  will  be  murder;  but  if  no  more  was  intended  than 
a  mere  civil  trespass,  it  will  only  amount  to  manslaughter.(j*) 

Next,  as  to  the  punishment  of  this  degree  of  homicide :  the  crime  of  man- 
slaughter amounts  to  felony,  but  within  the  benefit  of  clergy;  and  the  offender 
shall  be  burned  in  the  hand  and  forfeit  all  his  goods  and  chattels.^^ 

But  there  is  one  species  of  manslaughter  which  is  punished  as  murder,  the 
benefit  of  clergy  being  taken  away  from  it  by  statute,  namely,  the  offence  of 
moi-tally  stabbing  another,  though  done  upon  sudden  provocation.  For,  by  statute 
1  Jne.  I.  c.  8,  when  one  thrusts  or  stabs  another  not  then  having  a  weapon  drawn, 
or  who  hath  not  then  first  stricken  the  party  stabbing,  so  that  he  dies  thereof 
within  six  months  atler,  the  offender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made  on  account  of  the 
frequent  quarrels  and  stabbings  with  short  daggers  between  the  Scotch  and  the 
English  at  the  accession  of  James  the  First,(A')  and  being,  therefore,  of  a  tempo- 
rary nature,  ought  to  have  expired  with  the  mischief  which  it  meant  to  remedy. 
For,  in  })oint  of  solid  and  substantial  justice,  it  cannot  be  said  that  the  mode  of 
killing,  whether  by  stabbing,  stranghng,  or  shooting,  can  either  extenuate  or 
enhance  the  guilt,  unless  where,  as  in  the  case  of  poisoning,  it  carries  with  it  an 
internal  evidence  of  cool  and  deliberate  malice.  But  the  benignity  of  the  law 
hath  construed  the  statute  so  favourably  in  behalf  of  the  subject,  and  so  strictly 
when  against  him,  that  the  offence  of  stabbing  now  stands  almost  upon  the  same 

(')  Stu-rnh.  r^  jurf  Goth.  /.  3,  c.  2.  ii  oocMiuned.     For,  by  tUtate  10  Oto.  II.  c  31,  if  anv 

{<*)  1  Iliil.  i*.  C.  V<i^.  watcrmAn  U-tween  UraTeaend  and  Windaor  RCriTM  into  hli 

(«>  .''ir  T  Kaym.  212.  boitt  or  Unri^  a  fcrMitvr  nomlirr  of  persoiM  than  Um  aet 

i/ia  In-«t.  io.  allowa,  and  any  paanengvr  ahall  then  be  drowned,  mK^ 

(fi  Ki>!>.  MK  wnKTmnn  i«  guilty  (not  of  manslao^ter,  bnt)  of  Moaj, 

(*t  :i  liMt.  r<T.  and  Khtll  be  tntnufMirted  aa  a  felon. 

(•)  Our  .«tHtut*^law  ban  sevorely   animadrerted  on  one          (>)  Foster,  258.    1  Hawk.  P.  C  84. 

^fM'L'i<H  of  criiiiinal  nogli^rice  whcn^by  tlit*  deitth  of  a  man  {^)  Lord  Kaym.  140. 

"  By  9  (ioo.  IV\  c.  lil,  8.  9,  (repealing  all  former  enactments  on  this  subject,)  every 
person  oonvictiHl  of  manslaughter  shall  be  liahle,  at  the  discretion  of  the  court,  to  ba 
transj»orif(i  tor  lite,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned, 
or  witliout  haird  labour,  fur  any  term  not  exceeding  four  years,  or  to  pay  such  fine 
the  oourt  sliall  award. — Cuitty. 
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1ih»Ii!il;   :i"«    it  iliil    :it    llii'  niiiiiiinii  i:iu     /.      TiiUo.  •  imt  ft*  ri*|N'Bl  tlirrsM*  («  It^rv 

l'ti|ii!iiiiii  ia'A.  Ill  till  I  ••h«iriii  Ii<*ii  ••!  (Iii«  •«l;itii(«-  il  liatli  lit-«*ii  «liit|t<li^l  %ilif!li«r. 
it  fill'  •!«  • « :i-i  •!  \iivi  ofi'iH  K  lit  all  !•«  l**n'  iIk-  iiinrtai  Kh-u  iri\rii.  thi«  ili>«  «  t.^'t  t^kr 
it  iiiK  Iff  ilti-  *>laluti-.  ili'iii.'ii  ill  ilii*  |iri-i-tt|iii;;  •|ii:im  I  tin*  **iaM*i*r  tia*l  ^ji^in  tt.e 
*||||  1  '""*  i>l<>^«  .  aii'l  'It  •>•  I  iii«  !•>  !•«'  tlif  I'vttfT  ••jiKii'iii  Itial  tliio  i«  In  (  M  !r.  t. 
'  (1m-  ofaliili*  f  A!-'!,  it  ii.illi  Im-i-ii  ri-«<il\i-<i  ifiat  (tn*  kiliii>:;  :i  ri.ati  f  r 
tlii'iiW  iii^  a  liaiiiiiH  r  ••!' ••llit-r  l-iiiiil  \%ia|i«>ii  i«  imi  \%  iiLni  flu-  «t:iliit«*;  :»ii<l  w  l.«  i:  •  r 

II  «Iim|  Willi  a  jii-li'l  111-  *»■  III'  ito(.  It  !•*  tlmiliifii  /I  lint  it  till*  |>an\  «:.ftir.  I.j*:  » 
cimI;;*  1  Hi  lii«  liaii'l.  •If  lia  i  iltiiiuii  II  |Mit  i*r  )>iiiili>  nr  ili^i  liar:;i'<l  n  |iioi<'i  al  tr.« 
|iait\  *>taMMiii;.  tlii**  i«  :i  ••iitlH  nut  tia\  ili;:  ii  u  i-a|Miti  «|rai%  ti  mi  )ii«  ■:•!«■  «itl.:D 
till*  WiiiiN  i>t  tli«'  ■'taliilf    •!  '' 

1!     Wi-ai'i    iii-\(  t ii*>itlfr  ( III- t  run*' lit  <i«  lilt-rati- atiil  \i  liliil  »fiff<''r  .  a  i  r  i:i«» 

Ht  uliji  il  liiiiiiaii  naliin-  otait-.  aii>i  u  lii<  li  i«.  1  U-hr\i*.  |iiiiii<*li«fl  aiiiiiMi  uf.i\ir- 
nallv  ilii<iii:;li«*iil  till-  \\i>rM  unit  •l«-a(li.  'I  lir  i%i*ril-*  •»(  tin-  M«>«Ai«ai  Uh  •»*\rr 
mi*]  a)<ii\4'  (In-  i;t-ii«  i.il  |>ri-*(-|il  l«i  Nuali.  /'tliiil  "  \%  Ihkmi  ••||f«Mi-th  iiiaii  »  i-i-««i. 
I(\  mail  *>liail  liio  I'I'mmI  U-  -Iti  it  an*  \iT\  i-iii|iliat*.<  at  in  |>niliil*t(iii;;  tl.«  |-ar«l*>B 
III'  iiiiinJi  n-r^  -  7  I     "  .M<'n-«'\t-r.  \  c  ^liaii  laki-  it*»  ■>aii<«(ai  tmii  ti»r  lli«*  iitt- •«!  jk  mar- 
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III I II  1*1*' I  ••!  iTii  iii|>*  !••  I' I  III  iii-'i  r  ;••  iii\  I  •  I  "'fi.  "I  -ll  lil  •  -ii-i  Til  I  •  I  ik'-n  i  \  ■•  r  *■  | «  r*a  -n. 
niiv  |-«>i-i'ii  ■•:  ••tii<  r  •!• -r:ii- !.  .••  f,,iiij.  ••:  -li.itl  iiiii.i->«  :>i  i-.  ;iimI  iii.ili<  i-^ii^U  «*'•!.. f<i  t*> 
ciptt^li      III!- ■«  .III*,  of   «li  .ilt.'i-    ..I  V   |ii"-li    •!   oli.iti  l•l.i.|l^ 'it.i\  .ilpi  Iiiitlii  :iiii-i%  >li'«-t   ll  AAV 

t4-i-'ii    • -I  -l!  lii.  1\  'll  .n«  .ll.-  .1  : 1  i  j.'t  t .  •>!  ill  .-iiv  <•' iit-i  rii.iiiiii  r.  .iii«-!ii|>f  !••  ili^i  }.«rp'«*  Aiif 
IIpI     *'\     l".l>t'  'I     .lllli«    .t1     ■ili\      |-«f-.   ll      i.l      -tj.!!!     lilil.iit  l,iii\     .ilfi     Ili.llli  .••ll-l\    aljl'.     •  :«t       •« 

Ui>iiiii(  till  I  •  I  oil.  Uk'ii  11. V  ll'  in  .iii\  "f  lilt-  •.!'••■•  .i'-'i--.t  '{.  (••  iitiir>ii  r  "it-  !■  I*r«a  c:. 
i*\fi\  -III  ll  ••(!•  ii'lt-i  .ii.'i  •  *.  •  n  |<r--ii  <  ••||||..  11,11  J.  :i:<|.tij  <>r  .tl-lliiij  ••!•  !i  •■n«iii'r 
hhji!l  •  •■  i:iiil'\  "t  It  |. .fix.  iiii|  U-.!ij  r>>i>\  :i-*i-«|  tlMTt»i*.  •♦;.ill  •ii!!«  r  «l»-illi  a»  a  f«-?  r: 
Aii*l.  1-^  -•-•  t  rj.  ll  1*  •■11 «'  !•  -1  til  tl  tt  .till  |.*r»«>ri  iinl  inTnlK  aiii|  m  %Im  :imi*U  *Ua\'  >K*»  t  aI 
lint  I'*  I-  ll  ••!  "i.-iil.  *\  >ii  mil/  .1  tMi:k*«'r  '*r  in  ■ni\  Miliir  iii.nirifr.  .irf«-ni|'C  t«>  •!:••  i.^rx* 
Hn\  i«  ii>l  ••!  i-iiiii>i  .11  111-. it  .iii\  I  •■i«i>ii.  iir  «li.iU  iiiiI.iH!iil!\  .iipi  rii.il;i  :i>u*n  •!«>  <  uS.  -r 
fi>ii.ii'l    ill*.   ]*i-'-ii.  ».'.!    I.I' III    III   .iit\  ••!   ilti- •  i>*-»  .iti'r«--.t;'l.  !••  ni.iiiii.  <i>»tia:-ir*-.  •  r 'i.^ 

a)  1«-  -II   I.  I  •  !   •  i>   ••:  '■     i ■•   ■  'ii<  r  L*r  .*  v<  ii«  l->.liU  t,  .rin  !••  -ii*  ii  !■«  r"«>ii.  i^r  «  :tii  .!.:•  ct 

I r    >i   j    •  .  ■  n:  r  .•    i  ii» !  i!   .ij  |  :  •  :.•  ii-.>  n  «  r  -h  I  i  ii*  r  il   Td**   |  irTv  •••  i>t1>  i.  i  n  j      '     i 

llli\   ■'    '  I    ••■n.j.it-     '■■!     iii\    lit!*!!.'    *.■  I   «l,:.!i    l.i'-r    *i.•^    liii\    it-|^«!.\i.*    J-     1..'    -^ 

}*\   I   -.v   ■  ■  I  •     «|  I  T-  hi  II- j>    I  •■'  ■!■  t  •  ll-  •!.  •  \  ■  •  \  -'I-  ll  ft!'  !.•!•  r     .iTi'J  I  n  1  r\  |-  r^-r-.   •••::•■.—•■ 
Iili.'     I  •!  II  '    ••;     i>M  t!:i  /  •  .-  i.  •■'*•  riil*-r.    -ii.til   I-     ijii  lr\  nt    It  l->ii\     ati'l.   («Mfij  «■«  ni<'-?««l 
IIm-!----'  lii      -I'l'-'  -i'  iVi    f    I  '•.■•II      i'>xi-|f-l   liiit    .11  «  i*i*  if  «ii4li   ai'i^'iron   X:t*'  \r-^ 

III  .11 1  \  I  ■  -  1 1  iiiili«  '« ii  ■  •:  .  t.\  ■  ■:  I  h'-  •<i!i  III  •  *  .ii>tt  •  -J--!  .fifi  ili.i!  -Ill  ll  «•  fa  ff  tji' ••*.»£. 
nr  •••  •"'  :  ll  Mi.'  !■■  •l.->  il  >:  .'•-  \''"'l'  '1  .it  lii-.  itr  •■!  -l.iKt  :ii/.  <  ul  I  •!•,;.  ••?  «i«Hilkt|ili£.  a*  a^<c»» 
Kii>l.  ^^  ■  -  •    •  •  lit  lit  I'll  uii  !•  I    •>!    il  •  ^1  •  'iin-f -III'  •  -  Oi.it   il    •if.ifit   l,JkA  i-liaiit  •!  •)«•  !•  *'■  t.»  \1.^ 

Kiii.i-  ■*     I  'i   n-  •'     ll   i   ^t  i.  •%  •    iM.  'iiiN  -i   I-  •  rl-i   •  I  .!i 1   ii.iir>li  r    in  ■  i  •  r\  •■!•!.     ••#-  :S* 

|i*  I  .^  tl      ■  if  •!.•  '•  .1    -L.ill    '  •    ki  •!  i:'  It  •!  ••!   fi  |"!i\        I  ll*  If  .ir*'  I  wii  noXfiii***  in  th  •  *•  s     ' 

}i,ii  h  III.-  1:1      ?i:  -t     I  !•    I  I  "^    -•■  •»••   :ti   ••  '  •  "M    1  I     r.  -t  •■■  •  :ii/    ''   ■   ■  I'  ;    n.j^  ,-••..;    nr.  I    r^  -•  •■ 
■i-./ .     ifi    -    -il.  ii\     f:,i    .ii''--l»i- '..ill    -ll  t«>;li  -•  •  Ti>-ii-  II    111*  I  rj.  I  if  tli»- «ii»r«l  %   *  "k.*  af^** 
lh«- i\->:  I-     '  <-    .ll -i  1  :i-     i  i'*t  .    !••  .Ill   iiii|  r<iii-ii.t  lit  w  liiih   Ii.hI   I'inff  l«^  n  a  i|i«>i^ 

riiiiiiii    V.  •!  ',   .ll  !.•  Ml.*  ll! >  un  i>  I   ((.•-  tx'ii.ft  "ii.itiiii'  )io;ii;«  t.tili-<il  ni«T«-lv  f*'r  ili*  ■aai 

III  >••!:.-     -i:>  ll      •  I.'  I  il   *•  :Vi  \\|.>  !•■  llti-  il     iii\    .iitl.-  *t.l  .|:il  h.-t  i.t\\  •trii  tl\  Viilltin  tl.r  •!•  ^ 

ml  •  -ll  •  - 1  •  >  ■  *  I  >'  t'  r  I  ■  M'  I  i.t-  lit  ^%  .n  *  .ll-  •  I  I.l*  t-«  .If  t.  !:i|.ta  !ii  niiir«l«*r  «ni|  «it*  tii|i* 
|€i  111  'I.  .J  t-  ■  '  *  -i  •  I..  !  ■  '  ll.-'  -  It  -I- ■■  •  tl  -t  I|. ■■.%!. -.. »  iii.ik*-  f li'»*i«  I'ffffi*-*^  'l.^t-r,  -? 
in  tl.i  •   •■■.    A  .  r.i  ••  •■  f  I   !|,.i»   1- 'ji   ji  w  t  •  •  I.  ir.'t-*!  ;ii  t!tf  «ani«- in«l:  Tn»«n: 

All  .»i  1  •  ■■  .  I  •  11  i-  !  *!.  -  ■«■  I'i't  Ti,'i-r  .|.  -.  T  .* .  *  '•.  .»■  1  •;■  II  \  I  lit-  ■•..•»  .11  wf  f.  ??* 
in  "I"  ■■  I  '1  '■  i  '  •  11  ■  .  ■ .  •  ..  ••!.  •:...!;•  I.l.  ii  r  J  '  i.  ■•  1 1 1  i-  '•*  «•*•  t-T  -.••  '  ;  ar  1 
lilt  t  1.  Il  .  »  -  '•  I*  •  I  ■■  .i.-i-  w.-.  :i  f!:i  ••-■!  •\  »•!■■'  ■  ihf  Jii>lc«>«  III  M  iK*"  ■  •  ft- 
%:.  t.  I  Nv  1./  !.'■>■  \1  !•.•!■  ■■■  IJ  A  li'  •  i"  ■•.  It  n>i\  !«•  iili*ent--|.  f«T.»-fml.T, 
ll.  tt"  .  ■.  •  .  •  .  \  ■-  I,'!  .-i  -.«•'.  !.'•  ;:f  T>  I  r>  \<  lit  .1  liMiul  a|.|>r«  Kfn^i' n  ir  r*u»-. 
>H'  *i.  1^  ll  ! ',  t"  t .  .  i'fl-  ii-|i  r  I.  I  I  I.--'  t  i?  !>i.  I  iir  I  •-•■  l-r  wliP  ll  h«'  m.i*  Bpf  r«'h*-n<('«l  *  e 
lit  ill  r  « .  i  1 1  I  i->  ■  '  •!•  I'll  III  II  •  .*  !  Ill-  •  t)i  ti>  •  N«i-ii.ii  )  •■  III. Ill  «1  iticKif*r.  aiiil  tL«*  |  r-«*  -cirr 
wmil'l  I  •    •!.'.!.•  •!'■•'  Ill    i  .  I..  !  t  ..!    tl.f  I  r<i\  :-•  ill  ••  •  t:-  n   U      '^'t-  K'i'kfti  «  ('^•r.    I   Ku^. 

't'.rt      W  111,  I .  .i  . .  ;  :.. .  !!t  ii :  i  u.*  .iii«i  ••!  xTht-r  «li-«i  r :{  li<in«  i  ••iiiiiiillr«l  U|«»fi  tb«  hk^ 

.  •€«•  |.  •'.  ".•.*.     < 'aim . 
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derer  who  is  guilty  of  death,  but  he  shall  surely  he  put  to  death;  for  the  land 
cannot  bo  eJeanseu  of  the  blood  that  is  shed  therein  but  by  the  blood  of  him  that 
shed  it."  And  therefore  our  law  has  provided  one  course  of  prosecution,  (that  by 
appeal,  of  which  hereafter,)  wherein  the  king  himself  is  excluded  the  power  of 
pardoning  murder;  so  that,  were  the  king  of  England  so  inclined,  he  could  not 
imitate  that  Polish  monarch  mentioned  by  Puffendorf:(r)  who  thought  proper 
to  remit  the  penalties  of  murder  to  all  the  nobility  in  an  edict  with  this  arrogant 
preamble,  "nos,  divini  juris  rigorem  mader antes,  isc."  But  let  us  now  consider 
the  detinition  of  this  great  offence. 

Tiie  name  of  murder  (as  a  crime)  was  antiently  applied  only  to  the  secret 
killing  of  another,(.s)  (which  the  word  moerda  *signifie8  in  the  Teutonic  r^ciQc; 
language ;)(f)  and  it  was  defined,  "AomiciViium  quod  nulla  vidente,  nulla  *- 
sciente,  clam  perpetratur ;'* {u)  for  which  the  vill  wherein  it  was  committed,  or  (if 
that  were  too  poor)  the  whole  hundred,  was  liable  to  a  heavy  amercement;  which 
amercement  itself  was  also  denominated  niurdrum.(io)  This  was  an  antient 
usage  among  the  Goths  in  Sweden  and  Denmark ;  who  supposed  the  neighbour- 
hood, unless  they  produced  the  murderer,  to  have  perpetrated  or  at  least  con- 
nived at  the  murder,(x)  and,  according  to  Bracton,(y)  was  introduced  into  this 
kingdom  by  king  Canute  to  prevent  his  countrymen,  the  Danes,  from  being 
privily  murdered  by  the  English;  and  was  afterwards  continued  by  William  the 
Conqueror,  for  the  like  security  to  his  own  Normans.(2:)  And  therefore  if,  upon 
inquisition  had,  it  appeared  that  the  person  found  slain  was  an  Englishman,  (the 
presentment  whereof  was  denominated  englescherie^){a)  the  country  seems  to 
have  been  excused  from  this  burthen.  But,  this  difference  being  totally  abo- 
lished by  statute  14  Edw.  III.  c.  4,  we  must  now  (as  is  observed  by  Staund- 
forde)(6)  define  murder  in  quite  another  manner,  without  regarding  whether 
the  party  slain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or 
foreign  extraction. 

Murder  is,  therefore,  now  thus  defined  or  rather  described  by  Sir  Edward 
Coke:(r)  **when  a  person  of  sound  memory  and  discretion  unlawfblly  killeth 
any  reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied."  The  best  way  of  examining  the  nature  of 
this  crime  will  be  by  considenng  the  several  branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discretion;  for 
lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of  committing  any 
crime;  unless  in  such  cases  where  they  show  a  consciousness  of  doing  w^rong, 
and  of  coui'se  a  discretion  or  discernment  between  good  and  evil." 

Next,  it  happens  when  a  person  of  such  sound  discretion  unlawfully  kilUtK, 
The  unlawfulness  arises  from  the  killing  without  *  warrant  or  excuse;  p^c-iqa 
and  there  must  also  be  an  actual  killing  to  constitute  murder;  for  a  bare  •■ 
assault,  with  intent  to  kill,  is  only  a  great  misdemeanour,  though  formerly  it 
was  held  to  bo  murder.(rf)  The  killing  may  be  b}*  poisoning,  striking,  starving, 
drowning,  and  a  thousand  other  forms  of  death  by  which  human  nature  may  be 
overcome.     And  if  a  person  be  indicted  for  one  species  of  killing,  as  by  poisof^ 

Ci  I.,  of  \.  b.  viil.  c.  3.  (")  OlfiBY.  L  14,  c.  3. 

(•  I  Di^il.  dr  Scitcch.  /.  1,  c.  10.  (•)  Bntct.  <.  3,  fr.  2,  c  1&,  {  7.   Stat.  Marl,  c  28.   Fott  SSL 

(«i  :'tnriih.  fif  jure  Sufm.  L  3.  c.  3.    The  word  murdrt  In  (•)  Stiemh.  Z.  3,  c.  -4. 

our  nM  (ttatiiti^N  alm>  M;;niAt*(1  iiny  kind  of  conotMlment  or  (9)  L.  3,  tr.  %  c.  16. 

itiflin*?.    S.  id  th«'  statute  of  Ex«?li'r.  (14  Va\w.  I.,)  ">e  rietu  (•)  1  Hal,  l».  C.  -447. 

tir  rtirrii,  nf  fujfrria  tstrt  cfli  ne  murdri :"  which  ia  thai  (•)  Bract,  ubi iupra. 

tr.iii^l  .ttNl   in    YWUx.  I  1.  c.  IK,  ^  4 :— •*  iVuttrtw  reritatem  (*)  P.O./.  I.e.  10. 

Cfl'ift-i.  nee  rrlari  pn-mittam  nee  murdari."    And  th«  words  (•)  S  In^t.  47. 

"pur  murdre  If  droit,""  in  the  articles  of  that  statute,  are  (')  1  Ual.  P.  C.  425. 
n*n<l<  r><i   in   Fleta,  (ibid.   \  8,)  *^pro  jure  alia^/ut   mur- 
driend/K^ 

*'  See  ante,  2.3,  as  to  infants.  In  the  case  of  lunacy,  where  there  is  only  such  a  partial 
dorangeniont  as  leaves  the  person  free  to  act  or  to  forbear  in  the  particular  case  in  ques- 
tion, or  where  he  is  guilty  of  the  crime  during  a  lucid  interval,  he  will  be  equally  liable 
to  punishment  with  those  who  are  perfectly  sane.  Earl  Ferrer's  case,  10  Uarg.  St.  Tr. 
478.  Where,  however,  the  mind  labours  under  such  a  delusion  that,  though  it  discerns 
some  objects  clearly,  it  is  totally  deranged  as  to  the  objects  of  its  attack,  the  party  will 
he  entitled  to  an  acquittal.  See  Erskine's  Speeches,  vol.  v.  1,  Ridgway's  ed.  1812.  Hair 
fiir  drunkenness  excuses  a  crime,  see  anU^  25,  26. — Chittt. 
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fii</,  111'  ranriiit  )■•-  i-ip|i\  h  t«tl  \'\  i\  iili-hi'r  ••!  a  i«ii.iiit  •l.:V'i  n-iit  ••i>i*«  it*<»  ul  •!«  aia. 
Aft  l«v  -/'i  '••■'  fi'/  Uilli  a  iii'>t<il.  i'T  ■'/'// i  i/t'/  Ikiit  u  III  ri-  li.«\  i*iii\  (litlt-r  ili  ■  irt  urif 
Maiii-f.  :i«  il  a  v.. mi  |.i<  aiit-i:<il  l«i  !•«■  ^i\4'ii  uitii  a  -wnnl  vkU*\  it  prmt*  !••  I..ii« 
uri"irii  tn*iu  :i  -lai).  ..n  a\i-.  ma  liat(ii«l.  liii"*  <iill«iiiii «  i«  iii.iiialiTi.il  r  *  i*i 
II  it|M  I  I*  ••  III  iii  alli'o  I  I.I'  liiiiol  ill  lt-*«Ial>tr  1^  1 1  I.I  I  i«|  |>iii»i>li  ,  l>i  I  au^i-  II  i  iaIi.  ••!  ^.i 
4luT«.  Ill-  ihc  II  a^t  |in'\riit«'i|  «*|{|iiT  \*\  iiiaiiiii>'H|  nr  ti'rt  liimi^tit  /  .\i*i. 
.Iii*ri-ti*ri  .  I>\  fill-  «(aliiTi-  SI  II*  n  \  111  i-.  J.  it  \i:i*i  iiia*:i-  In  ii<*i>ii,  aixl  a  ti.  .-«• 
^rir\iiii^  aii>i  Iiii::i-n:i:^  kitiil  «•!  •it-aiii  \\  a**  mtlnli-l  xii  il  liiaii  (li«-  •••iiiiitftit  .aw 
ulliiUfil  ,  ii;ii].ti\.  I-Kiiiii:^  tn  lii-at  li .  '  )>iil  (iii<«  a«  t  'i;!!  ii<>I  ii\i'  i>i|i^.  I^t  irii*  rr- 
|M*al«-il  t*\  1  I'.'lw  \  I  I-  \'l  'I'iicrr  ua^ai^'i.  I>\  Iii*>  aitlit-nt  I'liiiitnii  Li«».«-r.- 
hiK'i  ii<*  III  kiliiii:;  lii  i'l  !••  i>i-  iimnli-r  u  hii  li  iiia\  t^*  •1ii)m«iii»  at  lltt*  ila\  \  «•  ti  t-re 
Iiiitii  It'll  In  III  an  ih-laiiii*  win  m-:ii  it  Ita-^  ini-ii  li«  ul  (n  k'«-  iiiUi<lir  h*r  iiiuii\  A«;t« 
|»a*»t :  •/  I  iiii-aii  l<\  i'laiiii;;  laNc  %%itiir*>"i  ai;:iihol  uiintlitr,  uilii  un  «*\|irt««  ] '*' 
tiit'«iiiairi|  lit -«ii;ii  (i>  taki*  a\\:t\   lii"i  lili-.  M>ar*  tlir  iiiiHHfiit  |Mr<*fiii  Ih*  « diiit  ffi.i.«-«i 

!•■  .1  lri*l       ■  *      .'II  i!    r   I      I*  ■  ft   titi-l*  I.    >•!  •  •«■  .1  ■  .« fi  I   '     €!!■-•  mf%-^km%t^n   -4  \m 

l/     ..liat       40  II.     I      '1^     |-      I.*     ■•■     ..     C     !■•  •*!.'  •.!«•      i-        '^        f/    ^        •-.«•     .•» 

I»     I     •■      ■      .         Ill    II f    V    .    Im    .1     if    I     f.  "»      f  -I    ■•!    I     •       •        •         >•■,■•'.•    r-     .fc  »•     ••  n«     u«4 

|«nr1n|    :  t    *-l     Vi    II  !■  I     I   Mil  r     lli    n.  h    ll.i-    IIm  h     it:  irii-  1  -        fr-  in  th«    V  ■■<  il>C     A  id*!  |  «   arrul*  fk 

n*  !•■  r  >1  t  '     di^i*--  t:  It  I    -lit     r  :••    I   1,  iir  g  -  •! 

"Si.-  1    ILi-i,  r.  «'   ..n..iii<l  Mi.ir«iii  •  « .1-1    th.  r«-  «  .I*-I.  in  hIh.  h  it  M.i*  K.!-I   iKa:   *a 
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and  oxocutod.(A)  The  Gothic  laws  punished,  in  this  case,  both  the  judge,  the 
witnes.se8,  and  tho  prosecutor:  ** peculiari poena  judicem  puniunt ;  pecuLiari  testes^ 
quorum  fides  judican  seduxit ;  peatliari  denique  et  maxima  auctorertiy  ut  homici* 
d(im.'\i)  And,  among  the  llomans,  the  lex  Cornelia^  de  sicariiSy  punished  the 
false  witness  with  death,  as  being  guilty  of  a  species  of  assassination. (/r)  And 
tiiore  is  no  doubt  but  this  is  equally  murder  inforo  conscientia;  as  killing  with  a 
*s\vord;  though  the  modern  law  (to  avoid  the  danger  of  deterring  wit-  r^tiny 
nesses  from  giving  evidence  upon  capital  prosecutions,  if  it  must  be  at  *■ 
the  j>eril  of  their  own  lives)  has  not  yet  punished  it  as  such."  If  a  man,  how- 
ever, does  such  an  act  of  which  the  probable  consequence  may  be,  and  eventu- 
ally is,  death;  such  killing  may  be  murder,  although  no  stroke  be  struck  by 
himself  and  no  killing  be  primarily  intended :  as  was  the  case  of  the  unnatural 
son  who  exposed  his  sick  father  to  the  air,  against  his  will,  by  reason  whereof 
he  died;(/)  of  the  harlot  who  laid  her  child  under  leaves  in  an  orchard,  where  a 
kite  struck  it  and  killed  it;(m)  and  of  the  parish  officers  who  shiited  a  child 
from  parish  to  parish  till  it  died  for  want  of  care  and  sustenance.(n)"  So  too 
if  a  man  hath  a  beast  that  is  used  to  do  mischief,  and  he,  knowing  it,  suffers  it  to 
go  abroad,  and  it  kills  a  man,  even  this  is  manslaughter  in  the  owner:  but  if  he 
had  purposely  turned  it  loose,  though  barely  to  frighten  people  and  make  what  is 
called  sport,  it  is  with  us  (as  in  the  Jewish  law)  as  much  murder  as  if  he  had 
incited  a  bear  or  dog  to  worry  them.(o)  If  a  physician  or  surgeon  gives  his 
patient  a  portion  or  plaister  to  cure  him,  which,  contrary  to  expectation,  kills 
him,  this  is  neither  murder  nor  manslaughter,  but  misadventure;  and  he  shall 
not  be  punished  criminally,  however  liable  he  might  formerly  have  been  to  a 
civil  action  for  neglect  or  ignorance  :(^)"  but  it  hath  been  holden  that  if  it  be 
not  a  regular  physician  or  surgeon  who  administers  the  medicine  or  performs 
the  operation,  it  is  manslaughter  at  the  least.(^)  Yet  Sir  Matthew  Hale  very 
justly  questions  the  law  of  this  determination.(ry*  In  order  also  to  make  the 
killing  murder,  it  is  requisite  that  the  party  die  within  a  year  and  a  day  after 
the  stroke  received,  or  cause  of  death  administered;  in  the  computation  of  which 
the  whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the  fir8t.(s) 

(A)  Mirror,  c.  1,  H.    Britt.  c.  62.    Brmct  i.  S,  c  i.  (•)  Ibid.  431. 

(<)  Stiernh.  de  jure  Goth.  {.  3,  c  3.  IP)  Mirr.  c.  4,  {  1ft.     Bee  book  UL  pege  122. 

(*)  Ff.  48,  8,  1.  (f)  Brilt  c  6.   4  Inet.  251. 

(»)  1  Uttwk.  P.  C.  78.  (••)  1  Hal.  H.  C.  430. 

(•»>  1  Hal.  P.  C.  452.  (•>  1  lUwk.  P.  C  79. 

(-»  Palm.  &45. 

^*  Tho  guilt  of  him  who  takes  away  the  life  of  an  innocent  man  by  a  false  oath  is  muoh 
more  atrocious  than  that  of  an  assassin  who  murders  by  a  dagger  or  by  poison.  He  who 
destroys  by  perjury  adds  to  the  privation  of  life  puhlic  ignominy,  the  most  excruciating 
of  tortures  to  nn  honourable  mind,  and  reduces  an  innocent  family  to  ruin  and  infamy  ; 
but  notwithstanding  this  is  the  most  horrid  of  all  crimes,  yet  there  is  no  modern  author- 
ity to  induce  us  to  think  that  it  is  murder  by  the  law  of  England:  lord  Coke  says  eX' 
pressly,  **it  is  not  holden  for  murder  at  this  day."  3  Inst.  48.  See  also  Fost.  132.  Such 
a  distinction  in  perjury  would  be  more  dangerous  to  society,  and  more  repugnant  to  prin- 
ciples of  sound  policy,  than  in  this  instance  the  apparent  want  of  severity  in  the  law. 
Few  honest  witnesses  would  venture  to  give  evidence  against  a  prisoner  tried  for  his  life^ 
if  therel)y  they  made  themselves  liable  to  be  prosecuted  as  munderers. — Christian. 

"  Or  if  a  master  refuse  his  apprentice  necessary  food  or  sustenance,  or  treat  him  with 
8uch  continued  hai'shness  and  severity  as  his  death  is  occasioned  thereby,  the  law  will 
imply  malice  and  the  offence  will  be  murder.    Leach,  127.   2  Camp.  650;  and  see  1  Ruas. 

C'J1.---C'UR1ST1.\N. 

If  a  prisoner  die  by  the  cruelty  or  neglect  of  the  gaoler,  or,  in  legal  language,  by 
duress  of  imprisonment,  the  party  actually  offending  is  criminal  in  this  degree.  Foei. 
321 ;  and  see  2  Stra.  85G.  2  Lord  Raym.  1578.  Fost.  322.  Laying  noisome  and  poison- 
ous filth  at  a  man's  door,  which  kills  him  by  corrupting  the  air  which  he  breathes,  will 
be  murder.     1  Hale,  432. — Chitty. 

^"  Such  persons  are  clearly  still  liable  to  a  civil  action  where  gross  negligence  or  igno- 
rance can  be  proved,  (Slater  vs.  Baker,  2  Wils.  359.  Seare  vs.  Prentice,  8  East,  348 ;)  and 
it  would  also  be  a  good  defence  to  an  action  by  an  apothecanr  on  his  bill  that  he  had 
treated  his  patient  ignorantly  or  improperly.   Kannea  vs.  M'MuUen,  Peake,  59.— Chittt. 

"It  is  not  murder  to  work  on  the  imagination  so  that  death  ensues,  or  to  call  the 
feelings  into  so  strong  an  exercise  as  to  produce  a  fatal  malady, — ^though  tuch  acta,  if  noi 
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FiirtlnT.  till'  iwr*»iin   Uil!f«I   fini"tt   Jh»  "if  n-i*  'n  i^th'  '■nituri'  in  '-in;.  *in  f  \^i^r 

•  l«m  1  '^"  ^'"7  */•"''''•*  ''^  '^"'  ""»«•  *»t  'I'*'  "killiiij.  Tln-n-l'irt*  !•»  kill  an  a.:« -.. 
^  :iJfM.«ir  :iii  oiiThiu .  \\  Iiii  ur«'  all  iiii'i«'r  tin'  kiiii:  •»  |N'B<-t*  aii'l  |*r*-i><- 
tioii.  i»  :i<»  iniK-li  iiiupIit  :i"*  (••  kiil  ttii*  iii<>'*t  ri':;ii!:ir  tMirii  Kiijli*liiiiui«  .  i\'»;-t 
|i«*  Im-  :iii  alirii  i-iii'inv  in  tiiin*  n\'  wiir.  t)  T«i  kill  a  i-lnll  in  il«  ni**thtr«  ^'  r. 
i«i  n«i\\  MM  iiiuplt'i-.  IhiI  a  i;rt-:it  nii<*|iri"iitiii  :  l*ut  if'  ttif  I'lnlil  l>f  iNirn  ali^^  a:  « 
flii'tli  l'\  I'l'aoiiii  **t'  (hi-  |Hitii>ii  iir  (•nir«i-«  it  ri-i-fi\itl  in  llti*  ii<*riili.  :\  »« « 'i  •  :  . 
ihr  I'ltti-r  lipiiiiitii.  !<•  Im*  niiip|i-r  in  «ii<-h  a<«  utlnuni-tf  ri-<l  ^r  ^avt*  tlicin  h  !•.! 
UN  tliiTf  i>«  «>iM'  4  {I  Of  wlit'n*  it  i«  <litlii-iilt  t<i  |ir«>\«'  iltr  tliil*!'^  In'in;;  ^Hirti  a.  .•!, 
nanii'U.ni  ilit-  1  :i*i-  ••!'  tin-  iiiiipIit  i>l' li:i«tapl  «-liiMri'n  t>v  tln'  iinnatural  ni*-tr.>  r 
it  ii  rtiai  t<«l.  I'V  *t:ittilf  'Jl  J:ii-  I  c  J7,  that  it'  aiiv  H'tnniii  Im-  i1i'|i\  rn-*l  ••!  a  •  :.  .  1 
whii'li  II    liMrn   alivi<  «iiiiiil<l   liv  l:i\\  Im*  a   lia«!apl.  aii'l    •-ntl«-av<iurH   |iri\:ftCil%  !• 

*  mm 

(iiiifral  il-*  <l»-atli  l»v  iMirvini*  tin*  »liiM  **r  lli**  lik*-.  tin*  nmlliiT  •*»*  •■!?•  r.-i  •  • 
uliall  •«iil?"«r  ili'alli  a-  in  tJn*  i  a»i'  ••!  iniiph-r.  iinli—"»  ••In*  «an  jtp»vi'.  l-v  ••!.•■  i»  .:- 
tiONft  at  t<-a«t.  tliat  tin-  •  lii'fl  \\a*»  a*  (iiallv  l>i>r!i  «l<-a«l  Th>  law.  wliiih  *a\  •  ^"^ 
lin*tty  «>(r<i!ii;lv  of'  <»cvi-ri(y.  in  ziiakini;  tin*  (-••iii-i-aliiii-nt  «it'  iln*  tlt-ath  atrz.  •! 
i'Oiirlii-«iVi»  cvnlmri'  «tt'  thr  i-liilil"-*  l«fini;  iiiiir«li"n-»l  l'\  ihv  in^llnT.  m  h'-irr^?  ••- 
Ii*fut  tM  (m*  al*»t»  iiH't  uitli  in  tin- i-ritninal  i'imIi-**  nt'  manv  i>tli«*r  nati*>n^  i»t'  Kup*|<*, 
aa  thr  Maii«'4.  till'  S\%'i-<1«'>«,  H!iil  till'  Kr(*n«'li  >  »*•  Hut  I  u|i|in')i«-fii|  it  lia^  *»i  lat^ 
yoai^  Imm-ii  ii-iialui(li  u-*  in  F!ni;lani|.  u|h>ii  triaU  l^r  lhi«»  <»lTrni-i*.  !••  n'^jmr** 
unnit*  ■••iri  «»|'  iirftunijitivi*  rvitli'h(*«-  that  iIm*  ••luhl  wa*  lM»ni  aliv«»  Iw-f'^rr  iKr 
otlirr  i-iin'4tRiiMi*i|  |>P-<*iini|>ti<i!i  ithat  tin*  i  liil*!  ulin***  ili'atli  i^  ciiiKvalcti 
thoi^'tMn*  kilU'il  hy  hi**  )iar«*iit  ■  i**  a<lniitt«-<l  Xn  c-i>nvi«'t  tin*  pri«<>iii*r  " 

('1  a  ht«!     '•      I  llil    r  I'    4...  •    V#  lUfnn^f.  •   «  Ibr  MAl«t«^  4J1 

(•i3iii.t   .-I      I  IU«k    !•  I    «•!     Hut*'-  1  llftl    V  I'  Ca 

inali«ri'iii«.  •imiitf  fmtn  n  mniinal  iliiiUL'liil****rit-««.  Z^^*'.  *JiM.  1  llal«*.  4'^J.  If  a  w* 
ilarir  !•••  imi  iimrliil.  tint  !•>  ini|in>|'«r  ii|>|ili«-a(i«iii«  Ihi'ihih'^  ananil  t«-niiiiial«*«  falAlh . 
it  rail  Ih>  i-liMrl)  oIi'ihh  tli.it  (In*  mm  •In  iiifuml  nul  tin*  Mtiuiitl  was  ih**  tsuM*  iff  th** 'irAih. 
the*  |4irl\  who  iiittiriiil  (111*  uniiii'l  Hill  tiiit  U*  polity  <'f  iiiupii*r.  1  llal*-.  4l>.  Hut  «i»rri 
thi*  Miiiiii<l  WAn  ai|i*i|U:tti'  til  i>riMliiff  •jiutli   It  mill   n<ft    !•«•  an  i-Xium*  in  •kinw  tLai.  Lai 

}ini|NT  I  :iri<  I n  (uki-n.  it  ri-ii>\i'r>  nu.'lit  li.iVf  l'f«>n  rtri-t-t*-*!.     I  IImI**.  •!:>    -I'aiTTi 

*  Tin-  'Jl  .lut-.  I.  I'.  'J7  M.io  ri>|HMlf«l  ).\  thf  !.{  (ii>fi.  III.  c.  'i**.  mlm-ti  hmm  al*«i  |v«*^r.!lt 
lM*«*ti  ri-|M'.iif«l.  ami  (lif  l.iw  ii|ni|i  tlii«  otil<|f«'t  i«  n<iM  a«  t"ll>>w«-  \\\  *.*ttr**  IV  r.  J^l.  |  1 
if  aii\  |>fi**>n.  Miih  iiiit  iit  tn  i-rin  uri-  ih**  rni^i-nrrini!**  ••!  an>  «i«iMian  thru  l«*:fif  ^^\M.  & 
with  1  h:i*i.  uiiLiMluiU  aifl  iii.%)iri<iii«l\  •h.ill  ■iliiiin>(tT  to  tti-r.  i>r  i*au«^  1<i  l«*  takm  ^« 
her.  aii\  |>«i|iM.|i  iir  nthfr  n<*\h-uo  thitit;.  iir»liitll  ii*«- aii\  iii«truiii«'nt  nr  uthrr  iiiv«n«  «La:- 
rv«-r  u.tIi  liii*  l.k«-  iiit<  nt.  t  \i  r\  -u*  li  ••tli-ii«li'r.  aipl  ■-\t-r\  |f«rMiii  iiiiiiiM^IIin^.  ai'l.ii^  -c 
alM*ttii..-  "H- \i  •■(!•  ii<l<  r.  <h.iil  I*  JM.«*\  •>!  Ii-I>ih\ . -in-l.  Ix-siiit  ('«*iivirif«|  thrr«^if.  •hal)»ut!*r 
di*atli  :i"  .1  ti-Iiiii  ;  :iti'l  1!  .t\\\  |  •  I  - -ii.  M  I*  li  intt  lit  t«>  |-r«*«iir«- till*  ini>«'Arria^ri»f  an}  W'<&..Aji 
lit>t  l»iii»*.  '-r  ii«tt  I..  :iij  |.i  oi .  •(  !••  \  •  .  (h<  II  «|iiii  k  «•  nil  I  litM.  iinUwfiilU  an<i  n:^!.!  ••  41*^1 
»liall  .i>iiii.ii:«c*  r  tii  l.i-r.  ••:  ■  iii-i-  t-i  >•  viKt-n  !•)  Ii*-r.  .iii\  niiolii-in*' ^r  («(lit*r  tli:ti|r,  ••r  •<..&»• 
UiM*  »ii\  iti-triiiii«!it  ••!  ••fill  r  ill'  III-  H)i.i;«\ir  witli  tin*  Iikf  inimt.  rvtr>  auth  ••ff'-n^Wr. 
aii<l  •'\i-i>  |H-r-i>ii  •  -liti"*  lliiij:.  .1 -iiii.'  *'T  iil-t-fiiii;;  •iii  li  ntl'i  iii|*-r.  •IiaII  !«■  cti*lt}  *'*f  f«-  r.« 
aii«l.  Ix-.ni:  •  •■iiv  :•  fi-l  (li>!i-'!  -ii.ili  t.«<  li  iKtf.  .it  ilif  il.-*  r>'t:"n  «if  thf  i-«Hirt.  to  (^  trftrt»- 
|ii»rti-<l  t'l  .III*  ii-:  III  !i"i  •  x-  •  •  -i  1.  J  !"iir?«-»-ii  .m\  1  ip<i  !•■-»  th.iii  •t-ii-ii  \i-ar*,  **r  !••  l*»  iizii  ri 
M»ni-<l.  M  :!)t  ••r  w  r  ii'tiit  ii.-r'i  I  il  ••'•r.  I<>r  inv  tfi  in  n-t  •  x-  •  ■  •In;;  tlir«*4<  yar*  Mn*!.  if  a  r:.a.«. 
tti  !•■■  I'll'  I'.  (Mil  IV  III  fill  :■  •  I  ill  i.*  I\  •■:  I  ri\.ilt  i\  «  hii  |  •  •!.  h^  I  I  4.  if  ati«  «ii*niati  thA.'.  t« 
clt*liv*-r«  'i  •■!  .1  I  liiM  .iiii  -li.iii.  t  \  *»  •  r*  {  k-iir\  iit.*  iir  ••:hfri«!*t-  iliai-tMirii;  **f  tli»*  'Ir^*!  K«if 
cif  fill*  o.ii'l  I'hil'l.  t-n>|iM\  ••  II  !••  I  ■  III  tMl  x)i%-  )>:ith  til*  r«  of.  I  \«  r\  •<!•  Ii  offt-n-lrr  •Kail  ^# 
f;iiilt\  •>!  .1  iiii*i|i-iniMii'>ur.  .kii<l.  }«-.iij  i  •■ii\  :•  (•  •!  titi  ;•  f.  •i'i.i!!  t-i-  li.«filf  t««  |«*  imi^r:***'.**!. 
Willi  "T  w  f  lii'Mt  )i  ir<l  1  it  ••iir  (or  .tii\  (•  t?ii  i  ••!  i-x-  •  •  'Liij  lw<i  \f:ir* .  an*l  it  •hail  im^  ^«r 
li«Nt<-.ir\  !•>  {  p>\i-  H  1,.  *  ,•  r  'li>  i..l-i  t.i -1  I  •  tofi  .  .i!.  -'r  ill'-r  .!«  !  .ftli  |<n*i:i|t«l  iLat  ' 
an\  wi-Miiii  (rii  •!  l-ir  Til--  ':.■:*■  !•■:  •■:    |..-t  •  ti.l-l  -Ij.i.l  I  •  .i    ^'i  *!#  <|  t)ii-ri-<»f.  it  vliall  \^  la*' .. 

fur  t)i<    iwr^  .  1  \   M  t \  •    -1..  !  *li«'  «l.  ili  I  •■  .!•  tiu:**!    I    *  •  ?  ii>l    111  •  i\—'  it  •lull  M^  a|*|*«*  .& 

«*viil'ii»  •  .  tli.ii  "ill- w  !• 'ti  ..*•  :i-l  t.|  .1  I  )..!.!  .iirl  t'  if  'i«- •!.  I.  I  \  ••■•  ri  I  I  iirx  Tx  ■  r '•li.'-T- 
wi**- ili-i  •  -  iij  ••!  I', I  K»i\  ..!  •■I'll  I  li.:  I  •  fi  i>  I'.  ■■  i""  !->i>'ik'*il  tK«*  I'.rtli  tL«-rv«^f  ae '! 
thi-ri-iii"  1 1   (i.<-  •  ••iir :   in  .\   i  ."      ;■  I.  ••  iif*  it-  •■  .i-  .!   *).•    I.  •  i   *  «-•  ti  •  >ii«  u  Ir^l  u|«»ti  ar.  :d 

cliriii.«  1:1    f<  r  !)ii-  •   •!.  *  ,'.'.\.' I  '   ••!   :•■    i   r'li       1! i  ti  »• 'II  •  !.!«   .irt-  •ul«tantLaKi    *.r.« 

luiiii*-  .*•   II f    ' !  •    I  .  » ■•  .•    Ill    I      ■•  lit  •  !.    '}»*■    -.ir  ..■    .'I*  :•  •  *•    t  \'  'I  !    tha?,  *  «   •**■  1     :  * 

€»f  iiii-   til*    !■  :    '*. .•.:;.■!:   •;   ti  •    J    ■•:.?■•    !•!   i-   i:.  iiii-  .in   ii   I. •■  !*♦!•-  i:.  '-v^ 

liH'.iii"  I*      *  '.    •■   !•    '  •  '    ••      Mm     ]  •  '    I  •  r  ■  ■  ■:    I    .  '.I  .    '  .  .:    I    .     .''x   ■  ?   tin*   ••  r-  •  iir.-  = '. 

ii|--!-    iri     'I     ■■  .■  ii!      r.  i!  j.r  .•    Ii.  r   \*.'      •    ■      '■  :        '^         I"-  •     •  n  i.--!:.   1    t{*i**«-il.   4*1. 

li        I'lK^^t     r>iiiii    .■    i        1  :.••   iiii«  >    1  i:i  •!    iMi  ««    ■■.  r*  M     -  '    :■■   .l.l:ctlUvUU  ftiT  tWv«  i^* 
4«  I 


Chap.  14.]  PUBLIC   WRONGS.  198 

Lastly,  the  killing  must  bo  committed  with  malice  aforethoiight,  to  make  it  the 
eriiiio  of  imirdcr.  TIiIh  is  the  grand  criterion  which  now  distinguishes  nmrdor 
t'ron]  oUkt  killing;  and  this  malice  prepense,  malitia  pnvcogitata,  is  not  so 
proj)eriy  sj)ile  or  ni:ilevolence  to  tlie  deceased  in  particular,  as  any  evil  design 
in  gtnoral;  the  dictate  of  a  wicked,  depraved,  and  malignant  heart  ;(?r)  un  di^ 
position  a  /aire  un  male  chose ;{x)  and  it  may  be  either  ex])re8S  or  implied  in  law. 
Kx])i'cHs  '^^mulice  is  when  one,  with  a  sedate  deliberate  mind  and  formed  r^i-ion 
design,  doth  kill  another:  which  formed  design  is  evidenced  by  ex-  *■ 
tornal  circumstances  discovering  that  inward  intention  ;  as  laying  in  wait, 
antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do  him  some 
l»o(iily  haim.(y)  This  takes  in  the  case  of  deliberate  duelling,  where  both 
parties  meet  avowedly  with  an  intent  to  murder;  thinking  it  their  duty  as 
gentlemen,  and  claiming  it  as  their  right,  to  wanton  with  tneir  own  lives  and 
those  of  their  fellow-creatures :  without  any  warrant  or  authority  from  any 
power  either  divine  or  human,  but  in  direct  contradiction  to  the  laws  both  of 
God  and  man  ;  and  therefore  the  law  has  justly  fixed  the  crime  and  punish- 
ment of  murder  on  them  and  on  their  seconds  also.(^)"  Yet  it  requires  such  a 
degree  of  passive  valour  to  combat  the  dread  of  even  undeserved  contempt, 
arising  from  the  false  notions  of  honour  too  generally  received  in  Europe,  that 
the  strongest  prohibitions  and  penalties  of  the  law  will  never  be  entirely 
effectual  to  eradicate  this  unhappy  custom,  till  a  method  be  found  out  of  com- 
pelling the  original  aggressor  to  make  some  other  satisfaction  to  the  affronted 
party  which  the  world  shall  esteem  equally  reputable  as  that  which  is  now 
given  at  the  hazard  of  life  and  fortune,  as  well  of  the  person  insulted  as  of 
him  who  hath  given  the  insult."  Also,  if  even  upon  a  sudden  provocation  one 
beats  another  in  a  cruel  and  unusual  manner  so  that  he  dies,  though  ho  did  not 
intend  his  death,  yet  he  is  guilty  of  murder  by  express  malice;  that  is,  by  an 
express  evil  design,  the  genuine  sense  of  malitia.  As  when  a  park-keeper  tied 
a  boy  that  was  stealing  wood  to  a  horse's  tail  and  dragged  him  along  the  park, 
when  a  master  corrected  his  servant  with  an  iron  bar,  and  a  schoolmaster 
stamped  on  his  scholar's  belly,  so  that  each  of  the  sufferers  died,  those  were 
justl\  held  to  be  murders,  because,  the  correction  being  excessive,  and  such  as 
could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of 

(»)  F.Htnr,  25n.  (»)  1  IlaU  p.  C.  461. 

(«;  J  Hull.  Rep.  461.  (■)  1  Hawk.  P.  C.  W. 


feni  o^(  under  the  old  statute  seem,  in  other  respects,  equally  applicable  to  the  new  act.— 

ClIITTV. 

■•*  Wherever  two  persons  in  cold  blood  meet  and  fight,  on  a  precedent  quarrel,  and  one 
of  theiii  is  killed,  the  other  is  guilty  of  murder  and  cannot  excuse  himself  by  alleging 
that  he  w:us  first  struck  by  the  deceased;  or  that  he  had  often  declined  to  meet  him  and 
Yfiui  prevuih'd  upon  to  do  it  by  his  importunity;  or  that  his  only  intent  was  to  vindicate 
his  reputjition  ;  or  that  he  meant  not  to  kill  but  only  to  disarm  his  adversaiy :  for,  as  he 
deliherately  engaged  in  an  act  in  defiance  of  the  law,  he  must  at  his  peril  abide  the  oob- 
sequences.  1  Hawk.  P.  C.  c.  31,  J  21.  1  Bulst.  8G,  87.  2  Bulst.  147.  Crom.  22,  26.  1  RoL 
Rep.  .'i(U).  3  BulKt.  171.  1  Hale,  P.  C.  48.  Therefore  if  two  persons  quarrel  over  nighl 
and  ai>point  to  fight  the  next  day,  or  quarrel  in  the  morning  and  agree  to  fight  in  the 
afiern(>oii,  or  such  a  considerable  time  after  by  which,  in  common  intendment,  it  must  be 
presuin«Ml  tliat  the  hlood  wius  cooled,  and  then  thev  meet  and  fight  and  one  kill  the  other, 
he  is  ^Miiltv  of  murder.  1  Hawk.  P.  C.  c.  31,  {  22.*  3  Inst.  51.  1  Hale,  P.  C.  48.  Kel.56. 
1  L.'v.  l>^n'._CniTTv. 

"St'c  the  hiw  of  duelling  fully  stated,  3  East,  Rep.  581  ;  G  East,  4C4;  2  Bar.  &  Aid. 

tG2. — CJIITTY. 

It  i<  to  he  ohservod  that  it  is  enacte<l  by  .stat.  1  Vict.  c.  85,  ^i{  3  d  8  that  whosoever  shall 
attrnipt  to  poison  or  shoot  at  any  j>erson,  or  attempt  to  drown,  or  suilbcate,  with  intent 
U)  coiuiiiit  iminh'r,  shall,  although  no  bodily  injury  be  eftecte<l,  be  guilty  of  felony,  and 
sliall  In'  liahh^  to  tran-^jjortation  for  life,  or  for  any  term  not  less  than  fifteen  years,  or  im- 
pri<oTi!ji«»nt  for  thr« c  years;  hy  21  4  &  8,  tlie  same  punishment  is  awarded  to  shooting, 
stal'hini:,  or  wouiidini»  any  person  with  intent  to  maim,  disfigure,  or  do  any  grievoiui 
bodil\  iiarni  to  su<h  person,  or  with  intent  to  resist  the  lawftd  apprehen.sion  or  detainer 
of  any  j^erson;  and,  hy  {11,  the  jury  may  acquit  of  thege  offences  and  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted  if  the  evidence  warrants  such  finding.—- 
Stewart. 

Voi^  11.— 30  4M 


luD  iTBLir  \vi:(jn<;s  [IWw»&  iv 

*laii;;l»trr    .f  '■      Ntitln  r  *l»:ill    li»»   ho    ifiiilly  i»l"  a   le-*  rrifii**  wli«»   kiiU   ari'ifht  r 

•'*ilii  1      '"'  '  "'i'**'*{'i*'ii' *'  "1    "^'i'  t>    -^  ^%iilill    li«*t    iiM   "IimW!*    Iiiiii  ft!  Ill*  :iii  I  r>«  r!,\   to 

^      nil  iiiaiikiii'i  III  ::rii«'r:il  .   a^  i;«>ili;;  ilrliUriiti  i\  .  ii!ii|  willi  an  ml*  it  !*•  do 

riitM-liii  t.  '»     ti|Miii    a  |»'ir-f  ii-'-|  tii  "itriki".  «tr  riNilly  »li-i  l.rir^in;;  a   iTM'i    .»fi."hj  a 

iiiiiltitiiili    lit   |M-ii)i|i-    •-       Si  it   :\  man  r«'<««»l\i**t  t<>  kiii    llu-   ih-xI   tnati    )  ■•   tn»*» '•. 

uml  il>H*H  kill  liiiii.  ii  i<*  iMUPlt-r.  ii]ili>>ui:li  li«'  knfw  Imn  n«»r :  t*ir  i):«^  i*  ur  !i<r«a! 

ni:ilii-«'       .\n«l  it   Ivvn  ••!-   MMirt-   I'unii'   tui/i-ilicr  ti»  il*>  an  iintaHln^  .trf  n.ruw  •!  c*# 

kin;;'?«  |ira<-i-.  lit   wliii-li  (Im*  ]iriil<:il>i«-  ( ••if«f«|iii  iii-r  iiii;:)it  K«-  MiMMt.ht  t|  a*  ?.•  (-<  i* 

n  man,  t luniiT  a   n-it.  'ir  !••  n*)*  a  )>.irk.  :ii.<i  ••n**  «•!'  iIu'Iti   kilU  a   ni.it..   ■(  ■• 

niiinli-r  in  iIh m  all.  U-rau'**-  i^t   tin-  unlaw  lul  a*-i.  tin-  r/«w/>ffif  y  r»p<-*«;i' i' j.  «*r  ml 

illlonilnl   lirl'i|i-lian«i.  •*    * 

AImi   ill    ni:in\   •  a"!-**  ulM-n*   w*  ni:ili<-i'   i«  «-x|»r««-i-t   t!.i'  law  will  in:f<1\    it.  a«. 

whrn*  a   rnati  wiliiillx   |i":«-iii-   ani*tlii-r:   in    hu«  li  a  •i«-!:l'i  raii*   »<  I    !!.•-     .m    y.rv. 

HiaiiicK   luaLi'i*.  thiiiij^li    If!   |i:irtiiMil:ir  vninilv  ran   U*   |ip>vi-ii    f  •      Ami  it    a  rx^aa 

'  1  II  I  I-  <    «  t  t:    4:1  *  :•«(  'I 

I  ■  I  i  r.  II     :•  •    •  u  .  I-  I .  r:« 

''   I  ii>«k  i   I    .4 

*  ll*>ni:<  >•!•    Iii.i\    I-'-  iili'l   :-  •■I'<  II    •  XT'  I  «i.it*-*l    l-v  (i.«-  «':!•  •i'ii**.iii>-«-  «'f   ■    nni'u^l    ^•n*.#<«| 
virin^  !r>-rii   !!.•■  «•}  n;   ••!   !;••    ••••■i-:>ii    mIi«:i-  n>>  uii-i^it    .i>l\  iii*  i.**-   i«  fi!:.i  r    «•  ii^M  r-r 

Caki'ii  \'\  *  I'll*  r  ot  '.lit    1 .1:  !•  •>      >•  •    I  1'mm  .  i7  '  •.  .mi  «.!•«■•  r>  -i  1   Ki-t.  I'  •     J  4 1  !•■  .V 
Anil  111  flu-  .  .»-.'  jt  1^  !.•  1... .     Ill  ■,-.•  Ill  •■  '■•  Hi  \«  I.  -f.  'If    fi;  'I  I  '.  %•     .  :.    II  ar;-.  •        I    if*.*-. 

4.'ir».      Ittit  it  'III   w  illi  I..-  •  \i  .'i    11  lAii  !i.    '     -  .1  I   .-  •  :it    iM    M  •  ■   **  '. "•-.■■i  .-  u*    :r*«r.. 

anil  a  riiTi.!   it  «  i.-ii.  -    .;    •'  •     •  ■■  i.,-  r   1  .     k      •■  i    t  \*.   1.  ■  ii!\   ^       :.»    ii  ■.  n.. •*.■••.».■!  •    !  .'ti  • 
(■Ut  if   tin    l.iMi  r   f  ill  1!   \-.  u;  J       ii:  i'i|.  •     •••■,.    ;    vi,    t      '-ir    *  ■.    in    '   :!•.■    TI.-     |   »-•  »  ■  '    •.-?..« 

a«lvt-r«>jii  \ '-  -«•■!•!  W.I*  ill  I ■*  II  I.  •  \  .11  •  I  .  n  .i.?-  ii*  -i!  n  •  r  .  ?,.  :«.»!,  •  •■•  •■■  ..-••?«¥ 
him.      K«l.  «il.      iliMk    •        I.   -  .1     .1       Alii    ur>'>-   a   it-.m     m^h    i>i>-i*     t:       *    v^n* 

au^ry  m>ii<I-.  ilirt  »  a  ^•■'. t  •■  .1!  ;ii«  !.•  .ni  ••:  ii.  -  1-  1 «  ik>  ii*  ii  1  .'iii.. ••!..!•.•  <i  • «  mn*i 
iftlirn  lii^  ii'ii •  r -1:  '•  r-  ;<.j  I-  'i  iif  i<>!*  •  ^',ir  K.  #1  i.  i-i.  1  ■.. -  u  .*  i.mi  i-  m  ?••  I«  n.  ."^t*  r  ^a 
htm.  )n  I'.iU—'  )  ••  •!•.  i\  |.  .  I  i-  ••■■;.■  !i:  -•  ,i,,ri  --ii  1.  K-  i  M  *.  'J  l^i  K  n  :i«  :  ■  -  •  Xi. 
if  tW"  i  ■■i:l;!*-  1' :  ■  '  1  in  n  i-  »  in  .  •  u  •■  .11  -i  ! :  :  i'-  :.  .ir  -i  ■  "i  ■  -  ■  :.'.•:.■  ..1  1  ♦  ■  i.j  j  ••  .«. 
ili^hirifi.*  Ill  iT    }.•    \\  A'.  \     •  I  .    •       .   i   'I-  ■,.  ii.-  Ii.    I  .     .ir    i     •.  !      '1    •  •  f  1-    i:      1. .  *      •    -  a 

tllflll  Ilfl'l  "M    ?!..     I  .vl.tf-    >  i     J    _•   -"    .     k       I   ■!    ;  •■   •.    'l  •    1     •».•  \    '  iV   •  II    i     Ml     'I     i    '►      '    .      -.     •?.•  T 

will  b.- i-uilrx    ■•  ji.iT -ti.i   I'.  •    •f.\      •   II  ■'.•<•    !•    !•■.    K'f   >•.•'."••  ■.'•4      A't«»rT^ 
«>fi  nil  .illi  i\   ;ii  ii  ••'•-  r.  .i  •■i!ti:i  r  »  iii  !■•  •!.■   •  ■  ?..l  .■'  iii*-     •!    1   »•■    t«'-  «*.»x  .1  »  •••1  if.  •!r'>^k 
liitii  til  (i.i    t  Ii  ••(«  I'll  .III  .r<<fi   |-i*!*n    iri*! 'Ir* '.«  .1  :.*'«  it  il*  .il  ••:    I  1«»<I.  i^n  nli.-*  •.  I.*    •!n^-k 
iiiT  *'U  tin-  I  r-   i-r  w.lii  Tilt    I  "ii.'-i-  .  "t    I.-.-  -w-  •■!    .»».  i  ■■n  li-  •    1  iiif.  li.'   ;n*.i\   ri.T*.- -1.  tTr  .1 
tollnni  •!   .1'  .|      -.ii  r-.  -i    ht  r  in   M  •    I  i>  k    )••    \\.i«   ii--    !•  ii    *■■   !«■   ith  t'\   «  ri.i  i\   ■  *   *•  .■  1.  .■  5ii« 

hitniK  :•!•-.      l-  •?    -''J.    "•   V.i.n    '.7'»t       .ir;  I   mI.i-ii-.   .ii'iv.-    in  i'i..il   ll-.n-  1.*«.«r.   ti.* 

|if  i*4iiit  r  .11.  I   i.-i'   •!•  i  •  «••   I.  tlif  |'ri-itiii-r  kn--k«*«l  •Itun    *t.i>  t|t « •  .i«io|    .,ii>|  •*•••?  I.»  «m 
ll|Miii  Mit    /t     -jii  I     •  iii.i  .  -i     i|  --ii   I,.-  "'"i:.  I    '.  .iT.M  •  i.\     *  .•!.   J''  .t'.  !    ■•  t     .1   t«4«  }..  .  I  Riif. 
ubiUi:!'!-  T  •  ii!\        l!n«'    .\    K  .     «'   *'    I  •*■•'•       <»ri  .i  -i'iiiti  !    »••«••.  11   .1  |  »'!\  ■  f  k«  !::.•  ?.    ar,  1 
V^hlifi  •    ••!.•    •  *    If.  I    i  I'  ■••!  '  i-  ■  A    I.  -  »«    '  I  St  |.f .  'i «  !    !i  :•!.•.  I  •    .Iff!    L:*  1  t.frail*-*  •••  vi  f  f  • 
lJkMllllT«>  lit    rl.t     •■,.  '.      it,   I    k      1  ■   I   .1    I  .  I  ...11  . 1 -•■>..  1 1  I.k>*  fit-    ■•?  ?lii'  tt -rf  It  f    W!,   ■••;    ti.-    *       -%•  4k 

tnr  III t  fit   kt  •  '.III.  i|     .itfi  f  Ii'.-  «  I-  lit  I>1  Nt  \^-  ri««  ni'tr«<  it.  iii  ni  iii*l.iMi*tii<*r       1^**  «b  • 

iiM«'.  I  l.«  •'  ii  I  I"  \'  \  *'  >it'i-  ^«  t'i  -111  '«t!t-i  .>,\f  w.-ip  I,  -f,  tf,i<  lit.  r«.«\  •■'  ft  *«««i 
wn»lijtiill\  •••  1  r.  t .  ii»  'I  *»  ff*!i  It  i\  -T.  J  !f  iipI  i.;!..  r-  fp  in  •  f.'ff;n»r.  :iti'l  •'  «  ^  ■  f  a*  ft 
ri|Clit  lti  tl,.  i>'ifii  ".'■ij.-,'.  '*.'li  I.  Ill  t"  /t  •  I...  ui  i-u  !•  ti4  l..ri.  'i|-i»  1* !  t.  t>  • 
rrmirntli  • '.  \  .  •t.^t  -  <  ■  ;\  i:  i  ■•  r!:..r  !•••  n  P  i'  * "  •!  •  •  fii--  A  K^  ''  '"  -,"'.  ^* 
A  lull-  r.i-  V*  i.i  I-  'I.i  'tl  i J-  t  !.*.■•.  r  :  •  ■..!  r«  .ko  'f  Mh>  !*.•  r  f Itf  |-r:«'  iif  •  n  ■■  k  ..••i 
3itHit),i-r  :fi  .  IJ  i{?ri'.  w  -  ,•  '.'.'•  t  ■  f,','  |.  '  v  I  •■  II. I  fp|f|  t..*ti  •!•  .1  |art!<  fi  I"  .  •  A  K» 
■  '.  <'    4...       \\  ii.  :  f    .!••••     :i;'i*«:    ',    i  "*'•.■■   .1'  •  :■■     ' '  •    ■!•  ■  •vi'-t    I    •  t:  i    K  -    •'!  i<  rtt  ti*    ••■     /.;-•!. 

■  ■     ■ 

ftn«l   111   i!t    I     ir«t   •'   *t l'-r    !:.•     '•  *:..•!    rti.|\.i|    Ii«   in    M.il«<iiii'l«f*-r.»»r  > 

mill!  !i  '.'.•  i  1"  •  I  .1  j  •  ■  ■  .  -!■.  ii  ii  •  I.  i.i  ii  i.-t  tI  .i-i,'!  'I.t  |'ir\  *  'Ui.-l  1!  •  t  •  <.  nrr 
i:iiili\  «•!  I'.'  'i-  •■  t '  •  I'll.*'  •  :  ■  !  I  !'■■  •■••..••• -I;  w  *■•■!  t*.  -'T'-t  TtN .  .i!i!-.t  n-j-  «l  i.  •..  -  r  a 
|tMr«ltiM       I   I  •  !    '       1    .•■.'■*-■*■    I  "    ■.        -    j  •    *    ■    •     fi  .i\  i:!.  ■?   :'.  ^  i«  •■      ••  ? 

trtf  l'\   Mr      I  ■   .  •  '*  !•     ■  ■'  .    .  r..     •'       1  i..r  '.    I  I  >  ••  r.-  ■    *    •    /r    •  ■•.    ;  ^  tii»  t.nn  n...      .         \  ^ 

Will  It  til'>  T  • ■    •'   ••    '       '      .      i   I  :■  ■  '•    ♦  t .  ri    J  *  •  *..     '   '    •  ^  f\  i'l«  i*'\   !■  "r    •-»••* 

itf  a  i|'  .i'».-.   •■  •.     :'.  .•     '^  '. «     '.      'I     •  "'.n  '  ■.  ..'     1.  I      ,■,••■■:  ^  \  |  ?•  t  ..V  r.-    1.  •-■     r«! 

11  till,  -f  •.    .  fi  .  I    I-  .  •  ■     .:.   ..V.  ■.  I  r  t  I,  I;  ,    ;•.  !.•  s»»  •!;!••!       !  f^«»    I'  • 

••  Aii-I    ■  •    •  1  ■  -  .t.    .  «*^  .1    •*    I.    7.'    ."I   •   I  Wl.tT.-    Ill  .■fi  .  . !  «liith  1*  r    't  »■'.<%  i«  M 

lnjt  »».;••     .■■■■.          •   ■'  -    !■  /  I  r         ■    •.  -l    .  •  •  I  •  •■■  I  •  r  -.  !.  -  •  •    ft  I  •  rfa:n  •!•■•«  •■  T  '      r       ft« 

•hc*<<t  r.'   .1'.    »•  .?    ■      .!■     !,..,•    -i  ;■•!.«   !l  I.    :  1 1    1:     •■    .ii.lix    if.  :n  -h***!!?*^    h«-  »rv-t- 

ili*tifaL\    I. .  ."    A    i.ti::.  .'i    ^  •    i'^'     !•■    :•      !•  i"     I'.-i:.-    I         I    l!.4!f,   4T.'».        Kt»l    S^V  » 

i.'aiiit 
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kills  another  suddenly,  without  any  or  without  a  considerable  provocation,  the 
hiw  implies  malice ;  for  no  person,  unless  of  an  abandoned  heart,  would  bo 
guilty  of  such  an  act  upon  a  slight  or  no  apparent  cause.  No  affront  by  words 
or  gestures  only  is  a  sufficient  provocation  so  as  to  excuse  or  extenuate  such 
act«  of  violence  as  manifestly  endanger  the  life  of  another.(/^  But  if  the  person 
80  provoked  had  unfortunately  killed  the  other  by  beating  him  in  such  a  manner 
us  showed  onlv  an  intent  to  chastise  and  not  to  kill  him,  the  law  so  far  considers 
(he  provocation  of  contumelious  behaviour  as  to  adjudge  it  only  manslaughter, 
and  not  murder.(^)  In  like  manner,  if  one  kills  an  officer  of  justice,  either  civil 
or  criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavouring 
to  conserve  the  peace,  or  any  private  person  endeavouring  to  suppress  an  aftmy 
or  apprehend  a  felon,  knowing  his  authority  or  the  intention  with  which  he  in- 
terposes, the  law  will  imply  malice,  and  the  killer  shall  be  guilty  of  murder.(A)* 
And  if  one  intends  to  do  another  felony,  *and  undesignedly  kills  a  man,  r^ont 
this  is  also  murder.({)  Thus,  if  one  shoots  at  A.  and  misses  Aim,  but  kills  ^ 
B.,  this  is  murder,  because  of  the  previous  felonious  intent,  which  the  law  trans- 
fers from  one  to  the  other.  The  same  is  the  case  where  one  Jays  poison  for  A., 
and  B.,  against  whom  the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him ;  this  is  likewise  murder.(j)  So  also  if  one  gives  a  woman  with  child  a 
medicine  to  procure  abortion,  and  it  operates  so  violently  as  to  kill  the  woman; 
this  is  murder  in  the  person  who  gave  it.(A)  It  were  endless  to  go  through  all 
the  cases  of  homicide  which  have  been  ac^udged  either  expressly  or  impliedly 
malicious:  these,  therefore,  may  suffice  as  a  specimen ;  and  we  may  take  it  for 
a  general  rule  that  all  homicide  is  malicious,  and  of  course  amounts  to  murder, 
unless  where  justified  by  the  command  or  permission  of  the  law,  excused  i»n  the 
account  of  accident  or  self-preservation,  or  alleviated  into  manslaughter  by  being 
either  the  involuntary  consequence  of  some  act  not  strictly  lawful,  or  (if  volun- 
tary) occasioned  by  some  sudden  and  sufficiently  violent  provocation.  And  all 
these  circumstances  of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon 
the  prisoner  to  make  out  to  the  satisfaction  of  the  court  and  jury,  the  latter  of 
whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to  have  actu- 
ally existed,  the  former  how  far  they  extend  to  take  away  or  mitigate  guilt. 
For  all  homicide  is  presumed  to  be  malicious  until  the  contrary  appeareth  u]>on 
evidcnce.(/)* 

(/)  1  Huwk.  p.  C.  ^  1  Hal.  p.  C.  4&6,  450.                                               (0  Tbid.  466. 

{t)  Fu«t.  291.  (*)  Ibid.  42B. 

(*>  1  llaJ.  P.  C.  467.  Fost.  306,  Ac.                                                            (<)  F<Mt.  366. 
(<)  1  Hal.  P.  C.  465. 


^  It  is  murder  to  kill  a  constable,  though  he  has  no  .warrant  and  does  not  witness  the 
felony  committed,  but  takes  the  party  upon  a  charge  only,  and  that  even  though  the 
charge  be  in  itself  defective  to  constitute  a  felony.  Rex  v.  Ford,  R.  k  R.  C.  C.  329.— 
Chitty. 

^  Francis  Smith  was  indicted  for  murder  at  the  Old  Bailey,  January  13,  1804.  The 
neighbourhood  of  Hammersmith  bad  been  alarmed  by  what  was  supposed  to  be  a  ghost. 
The  prisoner  went  out  with  a  loaded  gun  with  intent  to  apprehend  the  person  who  person- 
ated the  gliost:  he  met  the  deceased,  who  was  dressecl  m  white,  and  immediately  dis- 
chargeil  his  gun  and  killed  him.  Chief  Baron  Macdonald,  Mr.  J.  Rooke,  and  Mr.  .f. 
I*awronoe  were  unanimously  of  opinion  that  the  factit  amounted  to  the  crime  of  murder. 
For  the  jjerson  who  represented  the  ghost  was  only  guilty  of  a  miMlemeanour,  (a  nuisance,) 
and  no  one  would  have  had  a  right  to  have  killed  hini,  even  if  he  could  not  otherwise 
liave  been  taken.  The  jury  brought  in  a  verdict  of  manslaughter,  but  the  court  said 
they  could  not  receive  that  verdict:  if  the  jury  believed  the  witnesses,  the  prisoner  was 
guilty  ot  murder:  if  they  did  not  l>elieve  them,  they  must  acquit.  Upon  this  they  found 
a  verdict  of  guilty.  Sentence  of  death  was  pronounced ;  but  the  prisoner  was  reprieved. — 
Christian. 

In  many  of  the  United  States  a  distinction  has  been  made  in  cases  of  murder,  and 
the  crime  divide<J  into  two  degrees. 

Murder  in  the  Hr^t  degree  is  in  general  wilful  and  deliberate  killing,  or  where  the 
homieide  is  eommitte<i  in  the  attempt  to  commit  certain  crimes,  such  as  rape,  robbery, 
burglary,  or  arson. 

Munier  in  the  second  degree  is  ail  other  homicide  which  irould  be  murder  at  th« 
common  law. 

4m 
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Tilt*  |iiirii<*)itiH*tit  i*f  iTiiinIt  r  :i!i'l  tltat  f»t'  iit:iii^::iii;;lit«T  «ia«  rftnn«-rl\  ••?.•  .ir.l 
X\\v  ^aiiif.  )»»t)i  li:t\  iii;^'  iIm-  I'i'i.i  li'  III  i  IiTlTV  :  «•>  lii.it  ii*<!ii-  I'Ut  iiiilran.i-i:  \  ■  ?«•  r»a. 
%iliii  ti-.k«t  kiii  ^\  tin-  i^uilt  i>i  it.  ui-ri-  jiiii  t<*  •!*  a!)i  It-r  till"  « iicniftiiii  «  t  ki..>  m 
Hut  u*»\\,  \'\  <*i\ir:i!  -tatiitt*..  n  tin-  ^i-in  tit  ••{  «  t<  r:^'%  !"•  takt-it  uua%  ir«>:..  liiur 
(irn*r^  llii'iiiii:li  HKilur  pr«|M'ii«i-.  tlitir  ulN(iiir».  |>riH  iirri^.  aii«l  t-«*uii»«ii«'ni  lu 
iitnM'i«iuo  r.iT^  It  \\a<»  !i*t-i{iii-iitl\  ii<»iial  t'<r  tin-  ■  "iirt  liitlin-rt  lh«'  iiiiir-li-n-r.  mtXmr 
•*»ii*»  I  «'\<'*'ti'i"ti.  t>>  he  Iiiiiil:  ii|m>ii  a  ;:ilil>«>l  111  i  tiaitf*  111  ar  tt.i-  |<la«  r  *ML«rY  tLc 
"  ~  '  iin-i  Ha**  I  ••titiiiilli'ti :  )<iit  tlii-«  \\a"*  lM>  I'urt  <•!  tin*  U'^^al  ju<ii^liif-lit .  ttli-l  li»« 
liki*  i««  !«till  ••fiiiii'tiiiic'*  ]«rai'ti'»i'«l  in  iIm*  ia»fiit  iMiloriiiUM  ilm-w^  lh)«.  *•«  itii; 
quilt*  i<'iiliar\  i**  titf  i\|i|-i-*«  i  •iiuiiiuiiil  nl'  tin-  M<'>ai«al  lau.  •• .  Mt-iii»  {••  i<a%r 
Ih*i*ii  iHiritiwnl  trofii  tin-  iiiii  ta^ .  ^  Im-li,  U*«iitt^  titr  trrpir  of  tin-  f\aiti}<lt. 
I^ivi-H  aU«i  aiM'tluT  ica-oii  l«*r  lKi«  |tiat-tii-«\  vi/.  .  that  il  ii»  a  i  ••iiitiirial  It  ».^M  to 
till*  n-la(iiiit<«  aii«l  trirmU  ••!  tin*  iii-ii-a-ii«l  /•  •  lUit  ih'W.  iti  Kii;;laii«l  il  i-  «  i.»4  t«^l. 
by  hialiilr  l!*'t  <MHi  II  r  I't' ,  tliat  lli<*  juit;:i-  lHti*ri*  hIi«iiii  aiiv  |i«nifiii  i«  lf»uti<l 
|(iiill\  ill  Hih'iil  ii.iinli-r  •*liatl  pri'iMiiiiin*  M-iitrii«-r  iiiiiiM-iltalfM  uttrr  «tiit\  u  u<tA. 
uiilffiM  lii>  »N-«**»  rail**!*  til  |Hi*it|ioii«>  it,  iiii«l  ^liuU,  ill  |iaf>«iiiv:  •K'iit«-tii-«*.  dirt^t  t  Imn 
Xo  li«*  t'Xcriiii'fi  III!  till*  iM'Xt  ilav  I'lit  iiiic,  •  uiili'tit  till-  halm*  hIibII  Ii*  >uii>1a\.  ttiiii 
tht*li  nil  tlif  M<>ii«la\  l<ill«i\\iiii;.  '  an*!  tliut  hi:*  kmniy  U*  tli-Ii\rriM|  tfi  ilit-  t^ur^^'tBrn 
Xo  hv  liiMifrtril  uihI  atia(«iiiii/.«-il ;  «/ •  ami  that  iIk*  juili:i*  may  <lirt'<-t  lii«  1h«1%  !•• 
Iio  ancTwuriN  Imii^  in  rhain-i.*  luit  in  iit»  ui<««*  in  In*  liuritd  «iitli«»at  tli*«Mti.«aA 
Anil  «luriii^  tlir  n\i*trx  l>iit  aut'ul  iiii«T\'ul  U'Ihith  fuMilrtii-i*  and  fktt-uiMiii  iLc 
primmer  !*liall  !»«>  k«*|it  aiiiiu*.  aiiil  !«ii!<*laini*il  with  only  liri*aii  and  watrr.     liol  • 


f«ll  II a   ¥  i'   IVIV  'P.-ri».MMUrr««M.m«M 

(•;£lll<u  «lll  •    1     1  M-    M       \:     4  A  '.fit  ■t»i  M  .<^*.i.«  ^*  ••!     W  .frMip-^fi 

C-  4.  nil  r.wfmatt»  »ml0r*mfA^wm  m^m  k«»  /***"  *^^Mb 

(•)  **Tbr  U«l7  t4  m  fM«l*-fc  I  r  »h  lil  •■4  rvmim  aII  aichl  Uiir-mta  k^^tn^ta  }m%*tnl  '     T/  Wk  i».  *^  |  U. 

w^m  tiv  In*  lilt  ii--«i  -ikiii  III  ti.«  ■••>-  •ii-i  hi.-ii  iimi         •  ItMi  lu; 

At  i-«iiiinii*ii  law  f-\<  r>  Liiiiih  i<|i'  i-  yr'n.i  f,j,-:,  niiinlf-r.  The  rin'iin&»lancr»  whirit  tuMf 
jiiMifv.  i-.xi  u«i'.  **T  r«  <lii>  ••  iht-  ••tli-tiif  III  iiLiti-l.tiitrhit-r  iiiii*!  !•«•  ultuvin  I>t  thf*  pr;** 
W|i4>rf  till* -t.iiu(i«r\  ii||fni-i>  !•!  !iiiir'l*-r  in  tli«*  tint  df^rfi*  hxipC*.  it  u  ini*iinilw-nt  u[ 
tlif  Sl.ilf  ur  ii>iiiiii<>liM<-.iIfli  til  «lti*M  \*\  .1  fflriii.it  1  v«*  «'\ii|«'iif-i'  thai  tlir  rrilnr  l«-|citic«  io 
tilt*  hiirlii't  ^r:iiitv      ill   lithi-r  nupU,  t-Vi-rx  huliiii-i'if  i«  "till  frim^i  f'l-n^  tiiur«lrr.  I*ul  not 

iniiriliT  ill  til*'  tin-t  «l*  ;:rt  ••      T notttiitf  wiltiil  himI  •l«*lilfr«tf  killing.  ll«f-n>  niu»t  I**  aa 

ini«*ni  nut  nii-ri-l%  t<>*l*i  UhIiK  liuiiu.  I<iit  tt*  lakr  lift-;  anil  that  intrnt  m<Ml  ci»uuui4ilv 
a|i)M-.kr<*  \\  i)i<*  «!<■  fii\  I  h.ir.ii  tf-r  of  thf  tiii-.i!i«  iir  ntM|«i|i.  WlHri>  vui  li  intf*iil  |'4Ai&ly 
ai'i"***!!*.  i:  I*  ti'*t  iM*<  t-«*.ir\  ihii*  tim*'  ^liniilii  iiiti*r«i-ii«-  i**  |!i\«*  thf  i*fr**n'«'  thr  rh^r^  trr 
of  •Iflil"  i.itii'ii.    Wii.irtiin  •»  Am- r   <'riin.  I.*i*».  I'."»      Nii  «b*«ih»ii. 

**  Will,  till  \V\.iti  M.I-  •  •>ti\  ii-ti«l  !-«  ti*ri*  < 'li.triiKri*.  .1..  .it  t'lrnwall  I^^til  A«iJ«a.  1*12L 
lliMin  .til  Mi-li>  riin-iit  !••!  iiiiir>lfr.  Tin*  11.1%  <it  tin*  Wfi  k  oil  wtin'h  tin*  Inal  tiii*k  f •!» »  va* 
1  liiir«i|.i\ .  (•Ill    )\   iii;<l  «ki-  :i  u.t-*   «iif-|-«*til    !••)«•  Kri'l-tv  .  mii'I.  in   |  Aik*iii(  ••nirni-v.  lb* 

i-xi*«*iiiiiiii   ii.t«  ilm-iit.i  t.i  I II   iitf  totliiwiiik;  MoiiiImv   iii"t«*n<l  nf  Satur^Uv        IrbBi*^ 

«liBti-l\  tilliT  ««-lilt-lii  f  itif  ixitlt  H,i«  ii>lj<ilirili**l  f*  /  tr.  ,^jt  m.  r»iii.y.  «il|||«Hlt  ihr  llittf'ri*  b:»na 
fit  Mli\  ••lli«-r  lnioiiii'^-*.  iiit'l.  lii>  •-rriM  U'liiic  «li««-n%frt<<l  «<niii  afirr  th#  ««lj<Hin»n)«  ■>!  lk# 
|in*oip-r  u.i«  •l.i<t-ti-i|  til  )••■  l-r"'i»*lii  ii|t  tit  iIh*  ••iiiiiii:  of  tin'  i«»iirt  m  tlir  mortiiiif  •!.  rh 
Willi  ui  i  «ir<lin^*I\  <l<»ii** .  uii'l  th«-  >•  111*  ii«-f  HAM  irivf-n  tMt<ir<-  anv  fitlirr  liu*inciM  ■••  rfii«T««l 
UfMin.  to  !••-  c-xt'i  iitfii  I'll  ihi-  >«ttiir*l.i\ .  An  «ir<lt-r  ^jv»  tlifn  tiiailt*.  |iur«u«nt  u*  ik^ 
aiilhot:t\  ^'M  •Ml  lit  l)ii>  Itli  iiiiil  Till  ••'<  lioii*  fit  •i.il  *2-'i  It!**!  II  r  .i*.  In  fttav  lh«-  c  i^ 
I'Uttoii  iiiiii  rt-l.ix  llii-  i«-*ti.iitit»  iiiif4*>t--l  l>\  th*-  a*  t,  m  or«U-r  !«•  lakr  thf  ii|iinK>n  «vf  ih# 
JiiiU*i-«  ii|-iit  fin-  toll>>t« .{.»'  -ini -ti><ii«  l*t.  Wlii^tlifT  clif  •tatiif**.  •fi  far  mm  ii  rrt|u.rv«  tfe:« 
tiiiif  of  ihi*  ••\i"«  iiiioii  lo  \--  ••\|-n'»"  •!  Ill  |iri*ti*Min«  iiii;  tli««  •rnt«'ni*«».  i«  ni»l  !••  !••  •'n^ 
iiii|fr*i|  a*  tiir*-*  ii<r\  oii'.i.  ».tK"iit  :nviii.<l  iiittar  rlit*  iu«li:iiifnt  wln-n  <»fiiiltr>d.  nr  |n-%rml- 
iriff  ih*-  »u'.T\  ol  ?Li' i-ro]  i>r  |til.'!ii*Mt(  .iri<l  ri  i  ori|  •.{•••rilyiiit;  llip  tiiii««  itf  hkm  uiAi>flk  '^ 
Whi'Tli'T.  •ui'|-"!iij  iln-  •{■•■i  fi-.i'..'ii  ••!  tiiiM*  !••  !-■  :i  II ••«•••••  ifx  »••!  in  |ir**n«Hjii*  zn;;  «•!• 
trni'i-     !).<■  if-or  u.i*   ii   (    !•  j.i[|\  ••ri*>ii*i   h\  m},  ii  u.i-  ili>ri*'  in  'i|«*n  c-«iuit   II.*-   i'#«i 

ni«>riiiii.*    t) ir!    Im!    iiii.iij   |>ro  •  '  •!•  <l    !••  tiri\   ••tlit-r   l-ii*.itt*«»  wli.ilt'Ver  in   tl.«*  :ttfrf  ■ 

nM*«ll.iTi>    liriM-  I'iif     :ii>lji  -      oil    i>-liSi*ti    f.     I.t-M     ih.tl     Itn*    nfat.   t^'i  *ft^i.    1 1      •-        7    » 

ilir>  '  !■  *  X   •  t'\\  •*••   '  r.    .t'     *    :  I  'tM  i<  *   ?'.*     !  ii.f    ■!    I \f   iii.nii   ti*  l^*  rX|  r»**«>^l    in    |'*» 

tioiiti-  iij  Tiii-  >•  ii'i-ii- *  fi-i  tii<  :i'<  r  ttii  f-rror  in  ih.*  •■ii«>i*  i«j»  rifshlK  an*!  l*-faii«  r«ir* 
riitfl   )\  si;*-   !:••••   II.--  ■  'i   •• '•  '••.-■w  ti,'  1;,  .  ii.i.j    n>i  •itlii-r  lHi«int"Mi  havin^  irtrr* 

Ti-n«  •!  (■•  ■  ^^ •  ■  Il  li I  %  '■■  t:-  n  .ifi'l  I  : •■!  ■  ■  .it>  III/  ••  ii!t  ill  *■       I  ill*  |'ri»«in«*r  wa*  ar^'vniiii/tv 

i*x«'«iit«<l      'J  h'lrii    .1    'Jlihi-'l.   h'tl       i  iiirn 

*l  ;..  ■!  I,;i  •  I  I  fl  -U-:'  i-l  ..-•'!*.  i;..i\  .iffi  ri*  .if-l- 'l.r*  •!  tlir  Iianpn|t  itt  <'lka;n«.  I«J  % 
ptiM'i.iI  "nli-r  iti  tl««-  ^liiritl.  l*uS  it  ilo«  «  not  f.*rni  uny  |-«fl  uf  ll«<*  judgnwol.  FuaC  |if7.^ 
CaaiftTift^. 
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power  is  allowed  to  the  judge,  upon  good  and  safficient  cause,  to  respite  the 
execution  and  relax  the  other  restraints  of  this  aet.^ 

By  the  Hoiniin  law,  parricide,  or  the  murder  of  one's  parents  or  children,  was 
punished  in  a  much  severer  manner  than  any  other  kind  of  homicide.  After 
being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack  with  a  live 
dog,  11  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  8ea.(r)  Solon,  it  is  true, 
in  his  laws,  made  none  against  parricide,  ap])rehending  it  impossible  that  any 
one  should  be  guilty  of  so  unnatural  a  barbarity.(«)  And  the  Persians,  accord- 
ing to  Herodotus,  entertained  the  same  notion  when  they  adjudged  all  persons 
who  killed  their  reputed  parents  to  be  bastards.  And  upon  some  such  reason 
as  this  we  must  account  for  *the  omission  of  an  exemplary  punishment  r^toAo 
for  this  crime  in  our  English  laws,  which  treat  it  no  otherwise  than  as  *■ 
simple  murder,  unless  the  child  was  also  the  servant  of  his  parent.rf) 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  tne  breach  of 
civil  or  ecclesiastical  connections,  when  coupled  with  murder,  denominates  it  a 
new  offence,  no  less  than  a  species  of  treason,  called  parva  proditiOy  or  petit  trea- 
son, which,  however,  is  nothing  else  but  an  aggravated  degree  of  murderj(u) 
although,  on  account  of  the  violation  of  private  allegiance,  it  is  stigmatized  as 
an  inferior  species  of  treason. (t?)  And  thus,  in  the  antient  Gothic  constitutions, 
we  find  the  breach  both  of  natural  and  civil  relations  ranked  in  the  same  class 
with  crimes  against  the  state  and  the  sovereign.(tr) 

Petit  treason,**  according  to  the  statute  25  Edw.  III.  c.  2,  may  happen  three 
ways :  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an  ecclesiastical 
person  (either  secular  or  regular)  his  superior,  to  whom  he  owes  faith  and  obe- 
dience. A  servant  who  kills  his  master,  whom  he  has  left,  upon  a  grudge  con- 
ceived against  him  during  his  service,  is  guilty  of  petit  treason;  for  the  traitorous 
intention  was  hatched  while  the  relation  subsisted  between  them,  and  this  is 
only  an  execution  of  that  intention. (x)  So,  if  a  wife  be  divorced  a  mensa  et  thorOf 
still  the  vinculum  matrimonii  subsists;  and  if  she  kills  such  divorced  husband  she 
is  a  traitrcss.(y)  And  a  clerg^^man  is  understood  to  owe  canonical  obedience 
to  the  bishop  who  ordained  him,  to  him  in  whose  diocese  he  is  beneficed,  and 
also  to  the  metropolitan  of  such  suflCragan  or  diocesan  bishop;  and,  therefore,  to 
kill  any  of  these  is  petit  treason.(2:)  As  to  the  rest,  whatever  has  been  said,  or 
remains  to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also  appli- 
cable to  the  crime  of  petit  treason,  which  is  no  other  than  murder  in  *it8  r^ofU 
most  odious  degree,  except  that  the  trial  shall  be  as  in  cases  of  high  trea-  •■ 
son,  before  the  improvements  therein  made  by  the  statutes  of  William  III.(a^ 
But  a  person  indicted  of  petit  treason  may  be  acquitted  thereof  and  founa 
guilty  of  manslaughter  or  murder ;(6)  and  in  such  case  it  should  seem  that  two 
witnesses  are  not  necessary,  as  in  case  of  petit  treason  they  are."  Which  crime 
is  also  distinguished  from  murder  in  its  punishment. 

C)  F/*.  41.9.  9.  %iMfrf$,(Hvuxverta,)$err49indomintmjttut€tiam§h 

(•)  (  ic.  pro  S.  Botcio,  |  25.  in  trwui  i/mmm.*'    8tlenib.  de  jmrt  Oath,  /.  S,  c  S. 
(<   1  111   H.  (\  :isu.  (>)  I  IlHwk.  P.  C.  ».    1  Hid.  P.  C.  380. 

(«)  Foster.  107,  324,  3M.  (»)  1  HjU.  P.  C.  881. 

(•,  ^■t^-  pure  7a.  /•(  llild. 

C)  •♦  (hnnium  ijravittima  rtntetur  rit  Jixefu  ab  tncfUs  in         (•)  Foul  SS7. 
patriam,  stJjditt*  in  rrgem,,  liberut  in  parmies^  wutrittM  in         (*)  Fustcr.  lOA.    1  HaL  P.  C.  878.    2  HaL  P.  C  184 


*The  Stat.  25  Geo.  11.  c.  37  was  repealed,  but  re-enacted,  in  almost  all  ita  provisions, 
by  Stat.  9  Goo.  IV.  c.  31.  By  stat.  2  &  3  W.  IV.  c.  75,  s.  16,  however,  the  enactment  of 
this  last  statute  as  to  «li«?ection  is  repealed,  and  the  court  must  direct  that  the  prisoner 
shall  1h»  either  hun^  in  chains  or  buried  within  the  precincts  of  the  prison.  But,  by 
.stat.  4  tV  ■)  W.  IV.  c.  20,  s.  1,  so  much  of  the  stat.  2  Jk  3  W.  IV.  c.  75,  s.  16  as  authoriies 
the  liaiiniiiir  the  hody  of  a  murderer  in  chains  is  repealed ;  and,  by  stat.  6  &  7  W.  IV.  c. 
.'JO,  the  enaetinent  jus  to  the  time  of  execution  is  also  repealed,  and  sentence  may  be  pro- 
noun<  e<l  as  in  other  ca[)ital  oftences.  And  under  this  last  statute  sentence  of  death  may 
be  re<'(>nle<i. — Stewart. 

**  The  distinct  ion  between  petit  treason  and  murder  is  now  entirely  abolished.  9  €leo. 
IV.  e.  .'.l,  s.  2. — Stewart. 

*•  It  has  been  determined  that  a  person  indloted  for  petit  treason  may  npon 
<b'nee  of  one  witness  be  convicted  of  murder,  though  acquitted  of  the  petit 
liad'ournes  cac^e,  Leach,  303. — Christian. 
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Tlif  |ttirii-liiiiritt  ••t'|N'tit  ti-i-:t-iiii  ill  u  iii:aii  i**.  li>  Ih'  ilniM  ii  iiimI  liaiii;i^i.  ari'i  .:. 
M  u«iiit:iii  til  hi  ilrau  II  .iifi  luiriifl  .1  •  tli«*  iili*:i  ••{  w  liu  }i  lalti-r  |iuiM»LnH-M  •••;.• 
t«i  liuir  !•«■«  ii  liaifii  il  <l<i\\ii  (<•  li*  \'\  tlir  l:iH<«i>t  llif  aiitiriit  l*rijHl«.  «  Li«  r  • 
(li*liiii«-<l  ;i  woiiiari  !••  i'«-  I  iirn«  •!  \t*r  iiiunli-i  tii^  tu-r  lui^luiipl.  -i  uii*i  il  i«  ii>*«i  i.  • 
u««Uiil  |>uiii'*liiii«-iit  |i>i*  a.i  •«iir(«  ■•!  tri'a««iiii  t  i»iiiiiiitti-tl  l'\  lli**i»<'  ••!  thr  !•  n.^  - 
hrx  »  '■  iS-r-*"!!"*  miilix  I'l  iM-i:i  tr«a**-iti  wm-  lir*!  i|i  Imiti**!  !!.••  I»  •»•  fii  -t 
rlcr^y  \»\  ^lalulc  IJ  ll«'ii.  \II  «  7.  wlti«li  )ia«  U-i  n  -ii.i «-  i-xli  iiilt«l  t«*  iK*  .r 
niilfif*.  al>«'tti»i'^.  aiiil  iiMUi-^tliiirH.  l.\  rttalut**  '^i  llvii.  \lll  «-  1  aini  14^1' 
iaii«l  M   i*.  4. 


rilAI'TKK  XV. 

OK  nKFKNrF>   AiiAlNM'   TUK   TKlL^i.NS  iiV    INMVIM'AKS 

•*'ir  1  'HaviMi   in  tli«'  prrt  nil II lt  f-liii|itiT  (-«»ii«i«l«*ri-il  tin*  |»riii<-i|>Bl  rrim**  «»r 

^     |iiihlir  un>iii;  that  ran  Im-  r«iniinitKitl  a;;iiiit«t  a  iiri\al««  «ut<jrt  t.  nari.«  M 
liy  i|i-Mr«>\  iiil:  lii«  iili-.  1  |inH'i*i'i|  ii«iW  in  ini|iiiri*  inln  ■•in-li  <iI|iit  rriiiu-^  an*l  nii« 
<K*iiii*aii«*iir««  an  iiinri-  }mi  iiliarly  arf«-<  t  iIm*  M-mrity  nl  lii*  |i«*r««in  hKiU*  1i«  m^ 

0|'tlii**>«>  MiitM*  ui'i'  l«-Iiiiiii«.  ainl  III  llii-ir  naltin*  •  apitat ;  otlifp*  an*«:iii|l*'  ni»*> 
il«'iiiraii<iur«*.  uml  piini'^liaMr  hkIi  a  li^lit«-r  aniinail\«-i>i<'ii  Ht'  (ti«*  ttliiii:«-«.  tLr 
til>t  in  that  i*t  iiitif^Kt ih 

1.    Mavhfiii.  intiyhttni'iut.  \va-«  ill  (lart  ('<in**i>li-ri'«l.  in  thi*  |in*4f«tlin|f  ^KM^k     }     »• 
M  rivil  iii)iirv:  hut  it  !•«  aN<»  [••••knl   iiih»ii   in  a  «TiMiinai   liirlit    h%   tin*   law.  U  i*:^ 
mi  atpH  hMi*t  lii'rat'li  ••!    tlir    kill:;  •*  l»«-a<  •'.  a!i«t  an  ■•l)t'ii«'**  l«  ihtiiii^  !•»  •i«-|*ri\i    K'^^ 
III'  tlic  ahi  an«l  a-oi<«taiiri'  ni   lii<«  «ii)ijr«-t*>       F<>r  iiia\li«-ni   ]>•  ppi|MTly  •)•  rin«-«i  :  ■ 
Ik*,  an  \%«*  may  rriin-iiil'i-r.  tin*  \:iil«  iitly  •li-)iri\iii;;  aii*>lli«T  ••!  ilir  u»<*  ••!  mit  \.  •  r 
liin  iiirii)lii-r**  a**  niii\   n-inli-r  liiiii  tin-  N-^**  al'I«-.  in  tiiflilin;:.  1  ittit  r  !••  tlrft  n*!  ^    »: 
Hflt   nr  I«i  aiin«i\   lim  ail\i'r^ar\.  f'        Aii<l,  tli«'ri-l<>ii*.  the  <  tit(:iii;  **tf  *»r  'li-^af    •-  ^ 
or  ui-akriiiiii:  a  nian'n  Itainl  nr  tini:«-r.  i»r  ninkint;  out   hm  r\i'  or  l>>r«ti«-iK.     r 
dcprix  mil:  limi  ••!  iImi**!*  |iart**  tin-  I<i**<<  mI  wliii  li  in  ail  uniinal**  ahali-*  th*-ir  ■••Qra^ 
«rr  iM*M  tt>  hf  ni:i\  lifiii«       lint    tin*  t  nlliiii;  nit   liii  far  ««r  ii>*'m-.  nr  thi-    iiki     ar* 
liiit  h'-M  !••  hf  iiia\  ii«'iiix  at  iitiiiiipiii  law.  hn  aii">4*   tln'V  it>*   li«il  Wiaktii  l*ut  ••r!-. 

•  •  • 

diotiu'iiri-  liiiii 

•■*«H' 1  *^^y   '^"    **''*"'*'*   ^'^^  "1    I'.ii jl.iii'l.  Ii«>  that  mainii «l  any  man  %il.*r«** 

'  )m-  iii-t  aii\  part  1*1  iii- hi'iiv  i\  :i«> -i  nti  n«-4il  t**  !•  <m*  th«*  likr  pari.  v<«i»  * '\f< 
^•/•*  /III  if.A.<. .  .  whiih  io  •*tilt  ih<-  lau  in  >Hi-i«-ii  k/i  Hut  thi«  H«fii  .il!t'r«anl« 
«»u(  ••!  lixf.  pariix  hii  ati-i-  thi-  law  ••!  ri-taliali«iii,  an  wan  t«>rnifrlv  nh^nr.  «  • 
at  tN*«i  an  ina<hipiati-  nih-  ••!  piiii.'^linii'iiT.  aii^i  partly  h«*«-aii*M'  ii|ii>ii  a  n-|4;.i.  -. 
Ill'  tin   ••tli'iH'i*  till'  pniii-hiiifiit  « 1111111  iiiit   tx'  n  pt-atni       Si  that.  I<y  th«*  ('•>n*n«   r 

Ian    a-    il    t'^r  a  I'liij   fiiiM-    -t 1.  m.ix  l.i-rit    u.i-  <>iilv  ituiii*>hah|r  with   liiif   %r 

iiiipMoiMiiiiiiii.    T     mill  *>^    p>!ii.ip->   till-   ••ill  II*  <   ••!    iiia\  hi  III   hy  (antrat.<>n.  w: 
all  oiir  olii  urili-r»   h«  M   t-*  hi-   ii  l«'ij\  .   •••.'  *»ifuifur  •//•y-Mn-/"  f'»rrit    if/if :.'  •    •' 

•  «'  I  !  I'lf  .1   %  m»*  «ri  •>»«ii««i  ••  fk^  ^m  pp>^b«  w    »^i 
fi    ■■ Ill  - '         ^ 

•     >•.«•«. I.  «r«     ^fi*    I     S„   I     1 

•  "  •      •..  ; 

..•'•./    '  ••»'  '   :  II  !•&  r  I    111 

*■  I'.\    lh>       t'li...     Ill     .       I*.    ■•     n..  J.   -I    4!!    Ii.  !•  I  »••  :    J  •    •••li't  Hi  .--I    !••  U-  hii-r«^l       >•.*     • 
hII  t  .!•..  •>  ■■;    1..^*:.  .Il,  I    I  •  *  :   !  -  •     -    1.  'i  ■  .   •!.•.!   >  •    >     i.-i>  i:.ii>  -i   !•*  (^   •ira«ri  mipI   hftr-.-^«i 
mi.l   .1,    }  .  r.'  ::■  I-    v  !  •  ■  .   -I   ..;    '  ■  ■    ■  t  .       1.  -  •     •)  .   -  m..    ■■i«i|:ni*-nl  m .%}.  ?*•*•»-  ■    ? 

ii.»^t  •  '.      Il    till  1    tf.«     •,.::.•    •■*    •   \'  •    .'   '  !■     I-    .-    •]   r*     :•  -I    t  \   ih'-   'J*  «ni»     II     •         7   Iii   •-»ta-« 
litiH'i*  r       >--i.    ..ft"  r    •!.■     j     •    i,.'   ■'    "■    ■.'■•••■      II     •        "*     '),•■  ui*j*'r:\\  *f   th**    '■..!;-• 
ii>:iit'l   ti..i:    .Il   !:.•   •  .k-*   •■:   n.ii.  >>ii\.   ;••!•■!   {•:.'*;•  .i*--i.  ft. ••  jiiilt;iii«-iit  inir««iti'<^l      « 

lli.ii  -;.t'ii!>    <ii   uii  If  a>ii'-i  I  ■  !!••- :!•'  i;  ia-^  ji^  i».iii  iti  •  -r  |<«-iit  irr>»««iii      |\*t    •'■! 

— *'iiai«Ti  *N. 
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quando  perpetuum  exilium,  cum  omnium  bonorum  rulemptiotie^ig)   And  this  although 
the  mayhem  was  committed  upon  the  highest  provocation. (A) 

But  suhHcquent  statutes  have  put  the  crime  and  punishment  of  raaj'hem  more 
fMit  of  doubt.  For,  first,  by  statute  5  Hen.  IV.  c.  5,  to  remedy  a  mischief  that 
tlien  prevailed  of  heating,  wounding,  or  robbing  a  man  and  then  cutting  out 
his  tnnijne  ov  putting  out  \\\i^eyfs  to  prevent  iiim  from  being  an  evidence  against 
ihein,  this  otl'once  is  declared  to  be  felony,  if  done  of  malice  prepense;  that  is, 
as  Sir  Edward  Coke(/)  explains  it,  voluntarily  and  of  set  purpose,  though  done 
upon  a  sudden  occasion.  Next  in  order  of  time  is  the  statute  37  Hen.  VIII.  c.  6, 
which  directs  that  if  a  man  shall  maliciously  and  unlawfully  cut  off  the  r*oA- 
enr  of  any  of  the  *king'8  subjects,  ho  shall  not  only  forfeit  treble  damages  ^  ' 
to  the  party  grieved,  to  bo  recovered  by  action  of  trespass  at  common  law  as  a 
civil  satisfaction,  but  also  10/.  by  way  of  fine  to  the  king,  which  was  his  criminal 
amercement.  The  last  statute,  hut  by  far  the  most  severe  and  effectual  of  all, 
is  that  of  22  &  28  Car.  II.  c.  1,  called  the  Coventry  act,  being  occasioned  by  an 
assault  on  Sir  John  Coventry  in  the  street,  and  slitting  his  nose,  in  revenge  (as 
was  supposed)  for  some  obnoxious  words  uttered  by  him  in  parliament.  By 
this  statute  it  is  enacted  that  if  any  person  shall  of  malice  aforethought  and  by 
lying  in  wait  unlawfully  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the 
nose,  cut  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member,  of  any  other 
)>erson,  with  intait  to  maim  or  dif^figure  him,  such  person,  his  coimsellors,  aiders, 
and  abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy.(^)* 

Thus  much  for  the  felony  of  mayhem :  to  which  may  be  added  the  offence  of 

(».  I^mrt  fol.  144.  which  thoy  were  thi»r«jfore  in<IictfHl.     And  Coke,  mho  wm  » 

•*)  >ir  Flilwnrd  Coke  (:)  Innt.  '*<*J)  huN  fmnocribod  a  record  di>i;n*!«ce  to  the  profotMion  of  thn  l.iw.  hud  thn  effh>nt6rj  to 

of  llf'ury  Iho  Thinl's  tiin.',  (i'Uii^A.  13  lint.  III.  tx\.  9.)  by  r«Mt  hi"*  ilof»«nce  a|»«m  thiit  point. — thnt  th'^  aaiutult  Wit«  Dot 

whii-h  ti  pu'lom  in  of  Souient -tKhirf  nnl  his  wife  npixvir  to  cumniitt*'d  with  an  intent  ^)  d.»fl{nirt>.  bnt  with  nn  intent  to 

h  iTi>  Im^ii   appn'lifnd«Hl   iintl  roiiintitt***!   to  pri^'in.  Iteing  iniini<^r.  and  thcnfun*  not  witliin  the  Mtatutt*.    Hut  the  court 

i!Ml'rt<Nl  tor  «t»-ilitiK  thus  wi(h  .lohn  the  monk,  who  wtw  held  thnt  if  HUinn  tU'Mcket  am*th(T  tomui-dor  him  with  rach 

c<u>:lit  ill  •iiult»'ry  with  tlic  wife.  rii  inntrnment  lU  a  h*<dx*^htl!.  which  cnan.>t  l>ut  endnni;iT 

>'  :i  lift.  *>j.  th*  dlxfignriu^  him,  an«l  in  iinch  uttHck  hnpprnff  not  to  kiil 

i*,'<u  tlii-t  .<*:;ttut.»  Mr.  Tokr,  .•».  p'ntl'^min  of  Suffolk,  nnd  hut  only  to  dixflcnre   liini.   In*   nny  W   indittt^   on  thi« 

OIK-  W.Hxd.urn.  \  l:(lM)uror.  were  imlictisl  in  17.^^ — Coke  for  stntutti;  and  it  iib:ill  U>  lift  to  the  jury  t<»dt>tt>rmiiic  whether 

hirint;  in  1  utx-ttia;;  WtHMihuiii,  ami  \Vo«>.li>urn  fortheactud  it  were  not  n  div^iKU  to  mur(l«*r  i>y  diNflguring,  and  couae- 

f  «ct  oiHiittintr  th-'  n  »*•<  of  >lr.  Crinpe,  Cokc'^  lirothwrfn-law.  qu  ntly  a  m.itk*i<ni<^  inti-nt  t>»di«fljcurf  .«  w«fll  »«  t*»  rnvrdrr. 

Th«>  c(«*'  w  t!4  hoiiit-whit  hin^ulir.    Thi*  murder  of  Cri«p«  Accurdini:ly  (he  jury  found  th^m  guilty  «>f  «uch  prerkmc 

w.i^    iiitiii.l  il.   uii'i   If  w.is   WXi   fir  lie  ul.   U'ii.g  t«rri.dy  intent  to  duitl^ur*  m  order  t>i  cITtvt  the  principal  intunt  to 

hi'k'd  :iiid  diifi^un>il  witli  a  h"<li;.>-l»iU:  Imt  he  rc>c«>vered.  niurd'^r    and   they  wen.'  both  c>jnd.-mnud   and  execvtvd. 

Now.  tliR  imn>  luti'iit  lo  niurdt-r  \»  uof.  louy:  bat  todii>figure  State  Triala,  tL  212. 
with  HU  iut  nt  to  (li2ifi(;uru  it  m^de  ao  by  thi:*  Btatutu,— on 


'  These  statutes  are  now  all  repealed.  "So  much  of  the  5  lien.  IV.  c.  5  as  relates  to 
cutting  the  tongues  or  putting  out  the  eyes  of  any  of  the  king's  liege  people,  and  to  any 
assault  upon  the  servant  of  a  knight  of  the  shire  in  parliament,"  bv  the  D  Geo.  IV.  c.  31 ; 
the  37  Hen.  VIII.  e.  6  wholly,  by  the  7  &  8  Geo.  IV.  c.  27 ;  and  the  22  A  23  Geo.  II. 
(\  1  wholly,  by  tlie  9  Geo.  IV.  c.  31 ;  and  the  old  law  with  respect  to  mayhem  i«  now 
merged  in  tlie  last-mentioned  statute,  sects.  II  and  12  of  which  provide  ample  remedies 
for  that  otfence.  There  are,  however,  two  species  of  maiming  not  included  in  the  9 
(Jeo.  iV.  c.  31,  it  having  been  previously  found  necessary  to  make  them  the  subjects  of 
distinct  enactments, — namely,  ii\jurie3  done  to  the  persons  of  individuals  by  means  of 
wanton  or  furious  driving,  and  by  means  of  spring-guns  and  man-traps. 

Hy  the  1  Geo.  IV.  c.  4,  it  is  enacted  that  if  any  person  whatever  shall  be  maimed  or 
othrnrisr  injured  by  reason  of  the  wanton  and  furious  driving  or  racing,  or  by  the  wilfnl 
iiiis«'()n<iuet  of  any  coachman  or  other  person  having  the  charge  of  any  stage-coach  or 
j»ul>lio  carriage,  such  wanton  or  furious  driving  or  racing,  or  wilful  misconduct,  of  such 
i'ojulniian  or  other  j)erson,  shall  be,  and  the  same  is  thereby  declared  to  be,  a  misde- 
iu»'  inonr,  and  punishable  as  such  by  fine  or  imprisonment.  Proviso,  not  to  extend  to 
liiickiii'v-coaches  drawn  by  two  horses  only  and  not  plying  for  hire  as  stage-coaches. 
I  iii<,  il  will  he  observed,  applies  only  to  cases  where  some  injury  short  of  death  is 
iiitii.'tid.  Where  death  ensues  from  the  negligence  or  misconduct,  of  such  persons,  the 
otliine  amounts  either  to  murder  or  manslaughter.     See  Rex  vs.  Walker,  1  C.  &  P.  32(K 

!)>  th.'  7  *^  8  (Jeo.  IV.  c.  IS,  8.  1,  it  is  enacted  that  if  any  person  shall  set  or  place,  or 
c;ni-«'  to  he  set  or  plact^d.  any  spring-gun,  man-trap,  or  other  engine  calculated  to  destroy 
liii'iiin  lite  or  inflict  grievotis  bodily  harm,  with  the  intent  that  the  same,  or  whereby 
t}^'  -MMi»\  may  destroy  or  inflict  grievous  bodily  harm  ui>on  a  trespasser,  or  other  person 
cotnin:;  in  contact  tlierewith.  the  person  so  setting  or  placing,  or  causing  to  l)e  so  set  Or 
placid,  such  gun,  tru]>,  or  engine  as  aforesaid,  shall  be  guilty  of  a  misdemeanour.— 
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willullx  urnl  in:i!i<  iiiii-.!\  ^)iiiii(4ti^  at  imv  |n*p»iiii  in  aiiv  «i\\«'!i.iiL;  li*iii*«*  "T  •  ri.«-r 
|ila«  I-  .  ait  "7!'  ii I    Mlii'li    ttn-    )>r>'l>aMi*  iiiri*»t-i|iii'iii'i*  iiia\   Ih*  ntLrr   k....:  ^  **r 

•  *il«i  1       lii.ilMilli::   iiitil  Tiilo.   thiitii^h   liii  «tllr|i  4-\  li  t  ii|i««*f|Ui  lit  «•  '4-|i»i|f'«.  i«  l:,.4-t^ 

"       '      f«liiii\   -.\ii!iim;I  t-i-rii  til  «»I  «-ti  r^fV  t^v  f«t:iti:(i*  ■*  <m-<i   I    •-  JJ.  :iii*t  !).•  r*     t->D 
iiiK*  A  r!iii.«l  u  .i«  I  Miiv  i<  t<  <1    ill  I7J>*  t'>r '*)i<Hitiii;;  ut  ii<nl  Oh-iIkw  .   ImiI,  !••  ti  j  t.uil 
a  iii;i«iiiiaii.  u:!"*   iii\ir  ixn  iiti'il.  Iml  «-iiii{iiir>l   iii    prison,  u  lirjv   liv   tin  «l  u(««ul 
ihirt  \   \  •  ari  a!t»  r  ' 

II  Till-  »ii<'ii<l  <>tl«'iiir.  iii'irr  iiiirii«-ili:itflv  atfi-rtin^  tli«-  p«'r>Miiial  m-i  ur  i\  of 
iiidix  itliiaU.  r«-l.it«  «  (••  iIh-  ti-inal**  |>arl  «•!  |ii«  iii:tii-*ttv'it  r>iil<ji-i-t« ,  Ihih;;  ti  at  ••I* 
till  II*  '  •/•  ''•''  •/'"/•f  *"'U  ainl  huimtt'h  I    wlii«-li  i^  vui^arlv  «  alU*<l  •t*iilitfi  »tH  A''«u 

■ 

Ktir.  t>\  «(aliiti*  '.'»  Iliii  Vil  <  J.  it  11  riia«-ti-i|  that  it  iinv  |i<<r«>ii  «(iall  h*r  lui  nr 
Ink*'  aiiv  Uiiiiiaii.  iM-iii^r  iiiahl.  u  i«i«i\v.  «ir  wili'.  anil  lia\  iin;  r*iiliMaii« «-  titiifr  in 
^inmIx  <•!■  laii«l<«.  U'iii:;  lii-ir-a|»)iari*iit  t^i  li«*r  aii<'i'«t(ir««.  i-i»iilrur\  !•*  Iirr  w:ii.  anU 
an«'rvvai*>I«  ■•In-  !••*  iiiarrii'«i  tti  t*iu'\i  iui^iliN<r,  i^r  l>v  In^  fmiM'iil  !•*  uiKitlit-r.  ^r  ilr- 
tilfil ;  oiii  )i  iifi-ooii.  )ii<i  pnM-iiri-n*  uimI  aU'itMr**.  aiul  •*u«  li  a**  kiii>wiii;:lv  ni<-i%e 
i»U«*li  UMiiiaii.  oliail  In*  ilri>iiifl  }iriii('i|i:il  t«*l*p|i<t :  aii>l,  by  ••(atiitf  ,»•*  Kii£  <-  I*.  ik»« 
lN*iii*tit  itt  i'|i*i':;y  !•»  takrii  auay  tr^Mii  nil  t*nvU  ti-l«*im.  hIi«>  «hall  U*  priiii  :|iai«, 
pnM'iir'T?*.  nr  a« ■«■••••"••  »rii"»  h*t-tr»   tin*  lai'l.' 

III  till'  «-(iii-tru<  tii'ii  Itt'  tliiH  <«iatut«*  it  halli  Imth  t|«*t«*rmiiii*<l. —  I  That  lli«*  m- 
ilirtiiiciit  iiiii^it  alli';:<-  that  tin*  takiti;;  wan  tnr  liii*r«*;  ti»r  Miili  an*  Ui<*  u«inl«  «»f 
tilt*  hlaliiti*  ./>  'Z.  Ill  «i!-<lir  t<i  *>liit\%  tlii^.  it  iiiu*>t  a|i|N*ar  tliat  thf  vniiuaii  \\m^ 
iiuli*»iaii< «'.  iMilitT  rt'al  nr  |K*r**i>iial.  (ir  i**  an  li(*ir-a|ii*arriil  n*  IS.  It  iiiu*t  n|i|i«4r 
tliut  •>h«*  ua-  takt'ii  auay  a:;aiii'«t  It*  r  will.  4  It  itiu**!  al^*  ap|M*ar  tliat  •ii^ 
wa«»   uIlirwapN   iiiarrii'ij  nr  tiitilnl       Aiiil    tli«'iijli    |m.*»iM_\   t(i«-  iiiarriajf  «ir  •!«'• 

HK'lin-lit     llti;')ll     I'l*    li\    )l<*r    -l|h«>(-t|l|i-tll    l-nllM-llt.  Im'IIi;;  Uitil    tli«-n*tii    l*v   f1atl«  ri«« 

utter  il.i-  taking,  yrt  tlii;*  i«  tili»iiy.  il'  the  tip<t  taking  ui-n*  a^^iii^t  lit-r  hiII  .  a.* 


•    t  ii.«.   !•  r  im 

-   I  11. 1    1>  «    •«■•      I  lli*k    l>  i'   t>«* 


•    I  llki    r   ('   <au 


'  All  thi-  yr*  \i"ii*  "tatnti—  wi-ri*  rf|>i-.ili  •!.  •**  far  a«  tin  v  i>xt«'i.iii-  I  !■•  •  ??•  iir.-«  r>!«:.nf 
In  tip'  |-  !  '-II.  ^'\  -Liliil*'  1  Vs.  ♦,  I-  •»'•.  \\  •  "J  iif  wlih  il  lht»  »iltiiin:«ri-riii.'  {•••••ifi  *'T  *\m^ 
litri;!.  •  iT'iiiJ    ••!  u-iiini|.lij    ••!  iMd-lliJ  l--lilv  lli|iir\   ?••    nliv  fM-r*-'!!  •!  ili.*i-ri>ri«  '••  !.'•     n   \h 

inti-nt  t iiiiiiit  ti.iirii'-i.  i«  t>-liiii\  |-itii:<h  il>lf  mrh  <l«-ditli :  »ii>i  tlf  t'tilxii:!!^  •  r  *•.■-•  arw 

f«*liiii\  ;-ut!-ii.i'-!'-  w:t 'i  rr  iiM|*->rt  it;>>ii  litr  lih*  nr  lif'iM«ri  vt«  ir».-  -iii-l  ii  »•*  !■•  j.«-r.  li  —-rn. 
Iilili*.  «  r  itii|-i '-•  nr.ii  nt  !  <r  tiinf  \*-.ir«.  \  ./..  llii>  ulli  iii|>f.ii»*  !••  .i  irii:i.  •'•■r  |*  ••  ii  Ar. 
f»r  f^h  'inj  ■»!  .iiiv  |>«!-"ii.  iir  ilr  iwiii.'  a  f  r:i:;i-r  lip  a!!«  i  ptifi/  fti  il:**  l:jr,r«'  !--i  I- •  i  .f?m 
at  itii>  I  •-r»«iii.  i'F  !••  ilroMii.  >iill<>i>a(f.  or  otr.iiifrli*.  wsiL  iiii«*iif  !••  miir^lfr  \t."»:£i*  n^ 
InmIiI'.   iii|(ii\  Im   1  tti  •  !•  •!.    -  tlif  .it'«  iii|  ttiitr  l'\  .iii\  -Hill  iii*-.ii.*  ii*  iiM-iii    •!  •?^.-«*w. 

\*T  *\  >  i)-l«  .iii\  }  •  r*-iii.  •  I  titi-  -•  ii<iiti»*  i-\|>lM«i\f  -iiIm*.!!!.  •■•,  itr  *lir«i«iiiif  i|i-<*r-.«.  t:«# 
lli-itl*r.^«  tl.  :i:ti  lit  {••  hir:ii.  in  iiiii.  <>r  ili-tik'ni*'  nr  %  |  •  r«iiii  «  '• :  uri'l  llif  Tr*.  ••  k» 
|irt"<ii-  .1*  •■rthii  I  \  |mi>i.|i  i-r  Mliifru  ;••■  >.  >•.  Aid  iIm*  iiia).«'i'>t*«  >lak>l-:iij  r»r  h  hii.  i.a^ 
ali%  }••  r-iii.  ui:h"<it  tli^-  inti-itt  !■*  iii(it>l*-r.  i«  »  iiiL«>lftiiiMiiiMir.  14  A  I 'i  Vit*t  r  1  •  \mk 
lliiw  .it-i'.  I>\  »!.il  '<  A  t>t  Vitt  <*  *.'*•.  Ain  III  i\  111  111  •••■•  .»«ini|i'<|  I'V  III  ill'  -iii-li  r.iii<.i.«  •i 
|Hiw>ii-r  ••!  ••t)ii-r  ^iil>-l.ii)«-i'  I'l  t-xi'liol'-.  ff  thi*  <aii«ini;  nr  ii<-ti%t  riitt;  !•>.  «>r  •'ait-.r.j  {■* 
Idki-li  I  \ .  .ii.\  |H  r-<iii  .iii\  i|  -I'^*  I  II*  1)1:11.:.  xr  tht'  i  i«I:iii;  at  *'T  .ip|>l\  iri|*  In  ar.t  |< 
uii\  •  ■>' '  V  •  f1  J.'l  •  r  i|  iii.*<  r  iio  kiit-t.iii>  ••  Mit  h  irf*  n!  r-i  111.1:111.  i«  a  li*|itii%.  mn*\  |  i.r\:*li* 
ulil'*  i« .'  Il  (i.iii-'|--rf .i']i>ri  for  li;i-.  •  r  \»'T  \\\  !•  riii  ii'*t  t-xi  •-•^l;iij  lliri-**  %«-ar«.  ti.iii  •••  v-th- 
out  I..I-1  l.il->ur  .I'll  -■liTiirt  •  i<iiliiii-tiit  II*.  Al*"  tlii*  .i<lMiiiii«lf  nntr  •  )il«*r 'foriii  |ii*i|jitt-4^ 
«tr  nf|i>r  •lii|  fiv  :ii.*  ilru;*.  \\\\\\  iiitt  iii  ?••  ••n.ilil**  flw  ■•tfi-ri'i«*r  !••  f>>riiiiiit  m  f«-i*»iit  10  a 
(••It'll \  ^T^t  It.  .11. •!  f-nii:>i.  tt-i'-  \tiili  tr.iri-i"'ri.ili>iii  fi-r  lil^*  «•!  n^'f  !■-••  tliaiiM*«iii  \i*ir«.  «r 
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and  so  r/o?  versa,  if  the  woman  be  originally  tAkon  away  by  her  own  iv^iJ^ont, 
vet  it'  she  aAerwiirds  refuse  to  continue  with  the  offender,  and  be  fonvd  a;;aiuA( 
her  wiil.  slie  may  from  that  time  a«  properly  *be  said  to  be  taken  ai^siinst  p  ♦»>oq 
htT  will  as  if  she  never  had  given  any  consent  at  all;  for  till  the  force  *- 
wa>  put  u]>on  her  she  was  in  lier  own  power.(o)  It  is  held  that  a  woman  thus 
Ijikrn  away  and  married  ma}'  be  sworn  and  give  evidence  against  the  offender, 
thoiii^li  he  is  her  husband  de  fadOy  contrary  to  the  general  rule  of  law,  biH'auso 
he  is  no  husband  de  jure^  in  c^ise  the  actual  marriage  was  also  against  hor 
will.f  p)  In  cases  indeed  where  the  actual  marriage  is  good  by  the  c^onsent  of 
the  inveigled  woman  obtained  after  her  forcible  aoduction,  Sir  Matthew  Halo 
seems  to  question  how  far  her  evidence  should  be  allowed;  but  other  author- 
ities 7)  seem  to  agree  that  it  should  even  then  be  admitted;  esteeming  it  ab- 
surd that  the  offender  should  thus  take  advantage  of  his  own  wrong,  and  that 
the  very  act  of  marriage,  which  is  a  principal  ingredient  of  his  crime,  should 
(by  a  forced  construction  of  law)  be  made  use  of  to  stop  the  mouth  of  the  moat 
material  witness  against  him.* 

An  inferior  decree  of  the  same  kind  of  offence,  but  not  attended  with  force, 
is  punished  by  the  statutes  4  &  5  Ph.  and  Mar.  c.  8,  which  enacts  that  if  any 
person  above  the  age  of  fourteen  unlawfully  shall  convey  or  take  away  any 
woman  child  unmarried^  (which  is  held(r)  to  extend  to  bastards  as  well  as  to 
legitimate  children,)  within  the  age  of  sixteen  years,  fVom  the  possession  ami 
against  the  will  of  the  father,  motlier,  guardians,  or  governors,  he  shall  be  iin- 
prisoned  two  years,  or  fined  at  the  discretion  of  the  justices ;  and  if  he  de- 
flowers such  maid  or  woman  child,  or  without  the  consent  of  parents  contracta 
matrimony  with  her,  he  shall  be  imprisoned  five  years,  or  fined  at  the  discretion 
of  the  justices,  and  she  shall  forfeit  all  her  lands  to  her  next  of  kin  during  the 
life  of  her  said  husband.*    So  that  as  these  stolon  marriages,  under  the  age  of 

(•)  I  Hiiwk.  P.  C.  IIO.  (f)  Cro.  Car.  48S.   S  Keb.  IDS.    SUte  TrUla,  v.  4&6. 

(p)  I  Hal.  V.  C.  661.  (••)  Strm.  IIOI. 

ized  by  consent  in  another,  the  defendant  cannot  be  indicted  in  either,  though  had  the 
force  been  continued  into  the  county  where  the  marriage  took  place,  no  Bul»MtHiuent 
consent  would  avail.  Cro.  Car.  4H8.  Hob.  183.  Hawk.  b.  ii.  c.  25,  8.  40.  1  Rums.  820, 
821.  1  Eiist,  P.  C.  453.  Where  the  female  is  under  no  restraint  at  the  time  of  marriage, 
those  who  are  present,  but  who  are  ignorant  of  the  previoun  circumRtanoe?*,  will  not 
share  in  tlie  guilt  of  the  abduction.  Cro.  Car.  489,  493.  As  to  accessories  after  the  fact, 
see  I  East,  P.  C.  453.    3  Chitt.  Crim.  L.  818.— Chittv. 

^  It  seems  to  be  well  agreed,  and  indeed  to  be  beyond  all  doubt,  that  where  h  womau 
is  taken  away  and  married  by  force  she  is  a  competent  witness  against  her  husband  on  au 
indictment  for  that  otTence.  8ee  Phil.  £v.  3d  ed.  70,  and  the  authorities  thero  cited. 
But  the  proposition  tliat  wliere  she  con^nts  to  the  marriage  after  a  forcible  alxluction 
her  evidence  is  equally  admissible,  seems  to  admit  of  some  doubt.  In  the  lant  caie  of 
this  kind  (Wakefiehrs)  both  the  abduction  and  the  marriage  were  in  fact  voluntary,  the 
la<ly's  consent  to  both  having  bc^n  obtained  by  fraud ;  but  it  was  held  that  the  fraud  in 
law  amounted  to  force^  and  the  lady  was  upon  that  ground,  it  is  conceived,  admit t<Hl  aa 
a  witness  against  the  husband.  A  doubt  afterwards  arose  whether  the  marriage  in  that 
case  wa8  valid  or  not.  which  led  to  the  bringing  in  a  bill  to  annul  it,  though  the  prevail- 
ing opinion  among  the  profession  seemed  to  be  that  the  marriage  was  ipm  facto  void,  a«  a 
raarria«xe  procured  by  force:  in  which  view  of  the  case,  the  admisMion  of  the  wife's  evi- 
dence would  not  be  an  authority  upon  the  question  one  way  or  the  other.  One  account 
of  that  trial  states  that  llullock,  B.,  declared  that,  even  assuming  the  marriage  lo  be 
valid,  he  would  a<lniit  the  wile's  evidence,  for  there  were  cases  in  which  the  evidenc«  of 
wives  was  admissible  against  their  husbands,  and  he  considere<i  that  to  l>o  one  of  them. 
And.  upon  the  principle  that  a  woman  may  give  evidence  against  her  htiHluind  in  the 
case  of  a  j)ersonal  wrong  done  to  herself,  it  does  seem  that  the  wife  would  1h!  a  cnnipe- 
tent  witness  in  a  prosecution  for  abduction,  even  though  the  marriage  wan  valid. — 


Chittv. 


•  Tills  act  of  4  Jt  5  P.  and  M.  c.  8  is  wholly  repealed  by  the  9  Geo.  IV.  c.  31 ;  %^^i.  20  of 
whioh  enacts,  that  if  any  person  shall  unlawfully  take,  or  cause  to  be  taken,  any  unmar- 
rie<l  prl,  being  under  the  age  of  sixteen  years,  out  of  the  nosH<»«sion  and  against  the  irill 
of  her  father  or  mother  or  any  other  person  having  the  lawful  care  or  chnrge  f»f  her, 
every  sueh  otlenfler  shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  Aiiaii 
be  liable  to  sufier  such  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the  court 
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f>i\tf«>ii.  wrn-  ii»ii:il1v  ii|M>n  iiirn  I'liary  viown.  i)ii«  net,  lN'<*i>li>«  |*nrii»liiri^  ihr 
mmIiii-i  r.  ui-i!\  r>  iii>i\i-<l  the  l<-iii)it:iti<iii  Kiit  tin-*  lalt«*r  |i:irt  iit  Ktii*  U' !  .•  !.••« 
••'Ill  1       l*'l)'i'l'*i    ':iilii<"*I     ll«>«*l<  ••«    |iV   |ir«i\  l*l>ili«  nl    :t  \iTV   iill1«  H'til   kllft     w  fi»i  h 

^      iii:ik>-ilM-  iii;irii;i::«*  tiil:ili\   \t»hl-.«     iii  iIh*  -l.i!uli- J'Hum    II    f.  .Mi' 
III     A  I  Lirl  ••!l<-M<  «*.  a::.iiii-«(  tin*  t«'iii:ili*  |Mir(  iii*»iiil  lii«  iii:iji*«l\  «  oiil-j*  t  i*.  i.ii*. 
litli'ii>li'>i  uitli    :^'ri-;»ti-i'  :ij:;ravutii»ii  than  tliiit  ••('  iMri-iliic  iiiurria:;i-.  ii  ts*   <  nib* 
lit   f'"'/".    '  r/'-i<    •/-•./"  r>iifi.  (ir   tli«'   «-:iriial    kii^u  Ii-'Il:*'  •'!    a  uiiinun    liir*  11*:%    mi. 'I 
Uifuiii-*!    Ii«-r  uili        Till-*.  I>y  l(i«-  .li*ui«li  lau .  '    \\a-  |iiiiii<tli«-il  uitli  iUmiIi  :t\  tmmm 
XUv  i|.ir.)-«-l  ua«   )>i-t  I'lit  iinl  {**  ati'*tlirr  iiiaii  ;  ami   in  « aM*  m1i«'  uu^  iii*t  t-^'lr    cIm**! 
tlirti  a  lii*a\  \   tiiif  iit   titi\   •*lii-k«*t*i  ua<«  to  In*  pai'l  ti*  tin*  il.iiii«M'i'fi  latlu-r.  aiMl  ^Lr 
ua**   !••  tif  till'  ui|i>  iit'  tli«'  rax  i«lirr  all   tin*  ilin  •«  «•!   Ini*  lili*.  «itli**ut  that  |wrr 
•  it*  •liXMi'i-i'  wliii-li  \\:f«  in  i;"iii*r.il  |N-riiiittiMl  \i\  tin*  M<»<*<ih-  law. 

TIm'  ri\il   I;iu   >/    |iiiiii.»lir>  tin*  t-rifiu*  nf  rH\  i-«iiiiif  lit  w  iili  tlt'iitli  aii«l  (-vM.ti^fl'a- 
tiiiii  iif    ^imhU  ;    llliiliT  U  liii  li    it     ilirlmlfH    iNith    llli>  otii  llfi>  ti|    liiMihlf   alxill*  ll<»li 

or  takiiii;  awayu  wninaii  Imiii  Iter  t'ri«*iiiN.  ••!  uhii-li  hi*  lant  -|M>k«- ;  afi«l  mIm* 
tlu*  |iri««i'itt  Mtlfiiri*  lit'  tiirriliiv  i|i«li«*iiiiiiriiii;  tln-iii  ;  filluT  **t  u  lii<  li  Hithi»ul  tiir 
nthiT  i^  ill  that  law  •*iitYI<'ii-iit  t<i  (-«iii<»iitiiti'  u  lapital  rriiiic  Al-<*.  t)i«*  ntraiih^' 
ttway  11  wniiiiiii  tii'iii  liiT  |iari'iitM  or  i;iiar*liaii**.  autl  <lc}i»iii-liiii^  l.t-r.  1^  <'<qiuiu 
|M*iial  l»y  tin*  i'iii|M'ntr'!«  nln-t,  wlirtlnT  »»ln*  fun^fiit  nr  i*  |lin'«*il:  *•  •tvr  v-i^mf**'**. 
9ivr  ti'dt  ht»t*uA  muiitrih%t*,  ttih'  t,htt\u.*  fufnt  fi*rf.rtriitutn.'*  Ainl  tin*,  in  •»ni»*r  l^- 
take  away  t'p'in  WMiii«*ti  «'Vitv  (i|i|Hirtiiiiity  ••!  litYi-iiilin^  in  ilii«  way;  wL-mi 
tilt*  Ktifiian  law  Mi|i)Hi-«-*t  iifvrr  to  i;i»tt**tniy  withmit  tli«*  •M'i|iii'ti>*h  iinil  art  oi 
tilt*  otiirr  M*\  :  aii'l  tlii'r«-|i»rt\  l»v  r«"«tniiniiii;  aitil  niakiii:;  imi  hi^^hlv  ii«'nal  tht- 
ittili«'itatiiiii!«  ••!'  tlir  iiu-ii.  lln-v  nit*ant  tn  «i-riiri*  t'tl«-t-tiiallv  tli«*  liMimur  «>t  tk* 
woiiirii.      ••  .S'l  tntin  '/«M  r.ifit'iriA  m***t.  v»l  tt^f'-'  f  iff  /•■I'/nr.  •!'»  Ai#'*i<»i'*/i    f-i^-m-rr  t^ 

^uttl    /I'f'    iy>*'i/;(    \«'llf    fii>tl*' r 'im,   nh   i;i«|./>f.«   ;i«yif' v,-iiii    A<«iniii««.  'ywi    ft**-i»f  it^r    fj 
•  ■•111       J'ift'lfft,  *ftfU'  itur.       *  A '■•!   r  f* 'mil   '-nil    •■/■■'.'.'<» 'i',  l««  •«■■■/.■  'i*    I'*  'h*  ** 

"       ■*      kttttiit,    /!'•/(    r./.  I'.*   f./'/i    I'f//*    i.'i    f.tnfufft     it  /•■•i»   .•# '*    ff'-itrr"      \\nl    '*Mr 
l'Jii;li'«li   law  iliii-**  imt  «  nti-rtaitt  i|iiiti'  ^m  It  •»iilil:iiii'  i  lt'a<t  of   ii,f  li>>ti>iiir  •'!  tsthrr 
Hi*x  a«  lit  l:iy  tli«*  lilaiin-  «•!   h   imiiiiat    tauit  ii|miii  mn'  ni    iln*    tniii«L;n-«*i*r«  *ftn\ 
uii«l  tlti-r«-l>*ri'  iiiakf*  it  a  iii-«-r««ar\   iii^rrilinit  in  I  In'  1  Tiiin-  ••!  r;A|«'  tlt:it  .1  luu**. 
Ik*  a::.iiii*>t  tin*  \«iiniaii'<«  will 

Ka)H-    wa^   ))iiiii-*lii'*l   liy   tin*   Saxoii   law*,  j-artinilarly  tli"»i-  ot*   kifii;  Ath*-, 
htaii.>  ('  >  Willi   iliatli;   w}ii«li  wa«   aUo  u^rttul'Ii    t«*   tin*  kM   (i«'tl.:i     t^r   S  ai.«S. 
iia\  iaii  t  ••ii^t  iiiitit'ii     I.      IStit  till"*  wu<»  altiTwai'ii**  tliiMiijht  l«»<i  li.irl  .   aii*i  it.  .> 
ittt*a<i  aiii'tlMT   M-\  iTi*   I'Ut  n«*I  ia|*ital   |iiiiii«iiiit>'iit  w;i«  intlutt  il   \*\    Wu.iani  ti* 
I  '<iii<Mi«T«ir.  vi/  .  I  :i-tratiiin  ami  Ion**  of  i'\  «••«  ;■  */    w  Imli  t-oiitiiiiu-<l  till  allrr  lir»a  t^K. 

'  mm 

wniti  ,  III   till'   n-i:;n   oi    lli-nry  tin'  TIhpI       liiit.  iit   or«|i*r  ti*  |>n-vi*iit  niali<  iii«« 

>ii'«.  It  w:i-  tlitii  tl.t   i:iw    aiiil.  it  M-i'tii**.  "lill  rontiiiiif*  |ti  U*  ^»  in  a|>|^«U 

•' ■  tliat  ti.i-  uiiiiiaii   ^lloul<l    iiiinuMliatt  Iv  al'liT,  "i/uin   n   f/u    furftt  vkjl*- 
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ficium''  fro  to  the  next  town,  and  there  make  discovery  to  some  crediolo  person 
of  the  injur}-  she  has  suffered,  and  afterwards  should  acquaint  the  high  con- 
stable of  the  hundred,  the  coroners,  and  the  sheritt*  with  the  outrage. (a)  This 
seoins  to  correspond  in  some  degree  with  the  laws  of  Scotland  and  Aragon,(6j 
which  require  tliat  complaint  must  be  made  within  twenty-four  hours;  though 
afterwards,  by  statute  Westm.  1,  c.  13,  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  tixed  ;  for  as 
i  is  usually  now  punished  by  indictmeni  at  the  suit  of  tlie  king,  the  maxim  of 
law  takes  place  that  nullum  tempus  occurrit  regi;  but  the  jury  will  rarely  give 
credit  to  a  stale  complaint.  During  the  former  period  also  it  was  held  for 
law(o)  that  the  woman  (by  consent  of  the  judge  and  her  parents)  might  redeem 
the  offender  from  the  execution  of  his  sentence  by  accepting  him  for  her  hus- 
band, if  he  also  was  willing  to  agree  to  the  exchange,  but  not  otherwise. 

♦In  the  3  Edw.  I.,  by  the  statute  Westm.  1,  e.  13,  the  punishment  of  r«2l9 
rape  was  much  mitigated ;  the  offence  itself  of  ravishing  a  damsel  within  *•  "* 
age,  (that  is,  twelve  years  old,)  either  with  her  consent  or  without,  or  of  any  other 
woman  against  her  will,  being  reduced  to  a  trespass,  if  not  prosecuted  by  appeal 
within  forty  days,  and  subjecting  the  offender  onlv  to  two  years'  imprisonment 
and  a  fine  at  the  king's  will.  But,  this  lenity  being  productive  of  the  most 
terrible  consequences,  it  was  in  ten  years  afterwards,  13  Edw.  I.,  found  neces- 
sary to  make  the  offence  of  forcible  rape  felony,  by  statute  Westm.  2,  e.  84. 
And  by  statute  18  Eliz.  c.  7,  it  is  made  felony  without  benefit  of  clergy;  aa  is 
also  the  abominable  wickedness  of  carnally  knowing  and  abusing  any  woman 
child  under  the  age  of  ten  years;  in  which  case  the  consent  or  non-consent  is 
immaterial,  as  by  reason  of  her  tender  years  she  is  incapable  of  judgment  and 
discretion.  Sir  Matthew  Hale  is  indeed  of  opinion  that  such  profligate  actions 
committed  on  an  infant  under  the  age  of  twelve  ye&rSf  the  age  of  female  discre- 
tion by  the  common  law,  either  with  or  without  consent,  amount  to  rape  and 
felony,  as  well  since  as  before  the  statute  of  queen  Elizabeth  ;r J)  but  that  law 
has  in  general  been  held  only  to  extend  to  infants  under  tetiy  tnough  it  should 
seem  that  damsels  between  ten  and  twelve  are  still  under  the  protection  of  the 
statute  Westm.  1,  the  law  with  respect  to  their  seduction  not  having  been 
altered  by  either  of  the  subsequent  statutes.' 

A  male  infant  under  the  age  of  fourteen  years  is  presumed  by  law  incapable 
to  commit  a  rape,  an4  therefore,  it  seems,  cannot  be  found  guilty  of  it.  For 
though  in  other  felonies  nialitia  supplia  aafatem,  as  has  in  some  cases  been  shown, 
yet,  as  to  this  particular  species  of  felony,  the  law  supposes  an  imbecility  of 
body  as  well  as  mind.(e/ 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot  incapable  of 
any  injuries  of  this  kind;(/)  not  allowing  *any  punishment  for  vio-  pnoift 
lating  the  chastity  of  her  who  hath  indeed  no  chastity  at  all,  or  at  ^ 
least  hath  no  regard  to  it.  But  the  law  of  England  does  not  judge  so  hardly 
of  offenders  as  to  cut  off  all  opportunity  of  retreat  even  from  common  strum- 
pets, and  to  treat  them  as  never  capable  of  amendment.  It  therefore  holds  it 
to  be  felony  to  force  even  a  concubine  or  harlot ;  because  the  woman  ma}'  have 
forsaken  that  unlawful  course  of  life  :(g)  for,  as  Bracton  well  observes,(A)  "/iort 
meretrix  fuerit  antea,  certe  tunc  temporis  nonfuity  cum  reclamando  nequitice  ejus  con- 
sent ire  not  nit.'* 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved  upon  an 
indictment  of  rape,  they  are  of  such  a  nature  that,  though  necessary  to  be 

(•  I  Glanv.  L  14,  c.  6.  Bract.  L  3,  c.  28.  ('^  Ibid. 

(»j  Uarrlnsrton,  U2.  (/)  C</.  9,  9.  22.    Ff.  47.  2,  30. 

(')  (JJanv.  /.  U,  c.  6.  Bract.  I.  3,  c.  28.  (#)  1  Hal.  P.  C.  629.    1  Hawk.  P.  C.  108. 

C;  1  Hal.  I».  C.  631.  (»)  Fol.  147. 

^  But  now,  by  stat.  4  &  5  Vict.  c.  56,  8.  3,  the  punishment  of  death  is  repealed,  and 
tninsportation  for  life  is  sub.stituted  for  both  the  offences  of  rape  and  carnal  knowledge 
of  a  •lirl  under  ten  years  of  age,  for  which  penal  servitude  may  now  be  substituted.— 
Stewart. 

*  But  an  infant  under  fourteen  may  be  gmlty  as  an  abettor  if  shown  to  possees  a 
chievous  discretion.     1  Hale,  030. — Chitty. 
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kiiii\K  II   :ih'l   xriili-il   t'tr  tl'i-  i-iiiix  II  tidii  of  tlif   ;:iii]ty  aritl   |in*>i*n  .ii:"ii   "f    (*• 
illliiN  i-iit .  :iiiil    lh«'i-i-I>M  f    :iri>    !••  Ih>  ImuikI   ill  ••litii  rntitili.il  tnati*!*^  ii«  •:  •«*'ir»« 
«il'  till**    iii.itTrr^  III  •]•  i.i:l.  \i-t  l)i«\  an-  )ii::hlv  iiii|tr*i|i«-r  li>  U*  |»u(iii«  l_\  'l.-^  !.*••<-: 
rxi'i  pi  xiiiv   111  :i  itiiiri    "l    iii«ii<f       1  <«ltiill  tlirri-lnri-  iihTi  l\   :iil>l  U|i*>ii  ti.  •  l.«-j  i 
a  t«'i\   ii-iti.irk**  lr«iiii    >  I-    M.iMIii'w    lliili*.   willi    ri*;;anl    I<»   tli«*  i  tiiii|H-ti  im  \    art 
rri'«lihiirt  \   u|   \\  itiM*»i -> ;   ul.iili  iii.iv  .  **th' .  j»u*i"rt ,  !•§•  i  i»it«»i'l»-n*'i 

rtiiniiiTi  I.I  i%i1iii«-«,  \*\,X  t  ill- I  n-ilil.||i(\  of'  Iht  tt-H|iiiii*ii\  ,  miit  Khh  fur  t«'rr:.  •Kr 
in  t«i  1*1-  lt-lir\«-tl.  iiiii<«t  \f  ii  It  III  tin*  jiirv  ii|Miit  tin'  i  in  iiiii*>?aiH*i*«  ••!  fa*  r  tKat 
i*fiii«-iir  Ml  tliiit  tip>t  .iik'ii\  F<>r  iii^taitci' :  it' tin*  w  itii4*»  )m*  nt' i><iii*l  t.inif  .  -; 
hIh'  pri-iiii  I\  i)im  ii\  I  n-ii  t!ir  «il1t-iii-i>  uiul  iiin«l«*  iti'an-li  l«*r  ihi*  nlTi  iiili-r  .  it  xV^ 
party  :i«  I  {{••t-il  lli*il  |i*r  if;  tln'-M*.  ainl  \\\v  liki\  an*  i-iitit'iirrin;;  t  in  ijtii«r.iii««« 
hIhi  li  L'l^*'  irn-atiT  |ip't>al>ility  t<*  hi*r  (•%  iilfiiii*.  Hiil.  <in  tlir  i*tlii-r  •:•!•.  il  ^ke 
tn*  lit  r\il  laiiif.  aii'l  •*taiMt  iiii*»u|t|Mirt«*«l  \*\  fil|im>;  it  «li«'  i  iiiit-riilt'*!  l)i«  ti.;..ry 
l(ir  aii\  ( «iii>iii|i'r:il>l«-  liim-  alti-r  •«hr  li»«l  «i|*|Nirtuiiit\  t«i  ftirniilaiii ;  it  flu  |i»*-. 
wlirii'  liii'  ta«-t  ua-*  :iii«-;;«'il  In  Ih*  ciiiiiniittcil.  wa^  mlirn'  it  m'a«  |..*».ih;r  ^hr 
•*>1J  1  *'"^'li'  lia\i*  l>«-i-ii  lii-ai'il.  Hhil  hln*  iiin«li*  in*  ■•iili  ry  ;  tlif««' bikI  <!••■  *!ik^ 
^  (-in-iiiii*»iaiii-«*»  i-arry  a  •^Iniii;;  Imt  imt  ciitirtiiMivr  |in-«iiiii|iti<iii  ll.ath«r 
tent  i  111' my  i«<  liil-M-  nr  tiiL'ii«*<l  "* 

]d<»ii-<iviT.  it  till*  ra|N-  |if>  I  liarirnl  to  )n«  (*«ininitttf<|  nn  an  intaiil  iiti«l'-r  !«■  Itr 
Vt*ar**  «>t  aifi*.  **li**  iiiav  htiil  l>r  ii  i-iniiiN'tnil  Hitii«—«  it'  ^ln*  liath  ««'ii»i-  uipi  liicirr- 
utiliKltii:;  t«>  kimu  till-  iiatiiM*  ami  Mtili^atimift  i«t  an  naih.  i^r  rvrii  !■•  Iv  «•  ii».U«* 
of  \\\v  \i  ii-kriiiii-^**  <>t  Iciliii^  a  lii'iilM'ruIt*  In*"  Nay.  tli**iii:li  «lii*  hath  ii**?  it  i« 
thoii^iit  li\  Sir  Matlliiu  Hall*  f  thai  "Ih*  <Mi^rt,i  (,.  U'  In  nnl  uitl.«>iit  •  .itli.  |. 
I^ivi*  till*  (iiiirt  iii|iiriiiatii>ii  :  ami  «>tliir-  liavi*  Iki  Iil  (hat  what  tli«*  •  liil<l  !•  .-i  l«r 
nititlM-r  f«r  I'tlicr  rflatmii^  iiia\  !•«*  u'ivi'ii  in  «*vi«l«-iM'i*.  -mh-i*  \\\**  iiatun-  «•!  i)  •  t  a*^ 
Aciiiiil^  trri|tifiiliy  nt  11*1  l>i-lt«-r  |iriH.t  \\\\\  it  i*»  i\**Vk  »«>tll<*«l  [ltniKi«r«  ■  jiw  . 
heliiri' tiir  twrlvi' jiiii^i-^.  IV  P.i.fii-ii  III  ]  lliut  no  lti-ar«n\  fxiilmi-i*  t-aii  U  jntr. 
of  tilt'  iltM-larulion  tii  u  i  ItiM  \\lii<  liath  not  i-upai-ity  !••  Ih*  ••wtirn.  ii«ir  <  aii  -u*  L 
rhild  Ih-  i>xaniiiir<l  in  rtuirt  nil  (unit  natli  ;  an«l  tliat  dim'  i*»  im  lU'liTininalf  mz* 
at  wliii-li    ihi*  oat )i  of  a  rlnlil  oii^hi    riilii-r   to   l>i>   aiiinitli-it    nr    r«i<«ifS       \m' 

wluTf   till*  I'Viili'ii t' «-liii«lri'n    in  ailiniltfil.  il    i^   iniii  li   !••  U-  ui^Jii  •!    if.   "rtf- 

tf>  ri-ii<l<  r  thi-ir  «-\  iili-in-i'  i-ri*<iil'li*.  tliat    tlim*   i»lioiilil   U*   »  •nn*  t  i>ni  Mrr*  i  ?  i«-«i 
mfiiiT  ••!   tiiitf.  |i!ai  r.  ainl    i  iri-uiii*>taiii-f^.  in    imltT   to   inaUi'   iiiit    tli«    !.!•  t  .   a:  •! 
that    till- I  liiii  Htinii   -lii*iil«l   iM>t    !•«'   i^p'iiniltMl   ^iiijri\  iin,llM*  iiii*ii|i|<"rii  «1   x*^  ^ 
fUltioii   fit    an    intaiit    iiiMi*  r  \raniot  iti«><'n*iinn       lln'n'   nia\    U*.   tL*  n  !•  n*     ib 

tiiaiiv  « a^t-  •■!   till-   iiatiir*-.  uitii«—«i<«  \%lii>  an*  iMniiN  ti  m.  lliat    i».  hI,i>   n  .i\   ^^ 

•  i  • 

a<ll11irt«-l   !••  U-   luMpi.  aii-i     \t-l.  att<T     )<i*ni;^'    ln-anl.   nia\    |»n)\i*  ImiI  in  Ih*  t  rrt|:l*U 

or  niii'li    a*»   tlii-   pir\   i*»   iMtiiml   t<i   Im-Ih'Vi-       F"r  oin'  *'\i  i'llt*iii  r  of   iIm*  trijii    \\ 

•  •  • 

jury  I-.  lliat  llif  pii'v  an*  li-u'r*«M|  tin*  rmlit  ot  tin-  witnfH»«*«.  an  vittl  a»  uf 
tht*  truth  ot   tlu'  lai  I 

<  I  lui  r  I'  fM 

••  Hii!  till*  rtili*  n—j-t '  i:ii^*  till'  fifiit'  iti.it  ••I.i|»«  •  >«■'.  fi-  f|n»  j  riMfH-iitnx  ri<rri|  !ji.ri«  tiul 
not  Ml'|-'^  w  )i«*ri-  (ti*-ri-  >  .«  »,'«••« I  ri-ii<M-ii  li-r  tli**  •(•  1  iv  u*  tti.il  »},!•  wn*  iiti<ii-r  iK**  •«'«ilr«H 
or  inllii*  iii-i-<l  t>\  f«iir  ••!  li«  r  r.i\i«lii*r  I  l.i*t.  IV  ■'  •I4.'i.  \u*\  •**  nil  olh«-r  ffrn«-ral  ruU«. 
a«  \\%9'\  art-  tttHiui  «■•!  trt'Mt  •  .n-tiin-t  jih  •-«.  ii.ii*!  >  ii-l«i  «  ticii  tt.«*y  Apj-^ar  to  lir  un^af*-  fu>*^ 

l<)  tlif  •i.->  III  t\  of   triiT^       I  h>-  •t.it*    .lilt  .i||i.iriii !   tilt-  I  r>-«  «-iifrii.  nimrk*  •«#  «w^ 

Inii't*  ii|  ••II  III  r  f«*r»«>it.  .unl  iiif  ti*rn  iiii<i  •i.-*'r'ifrf«l  ••t.%i<-  nf  |ii*r  «lr«**«  nnr^iiili  *f*i  r  iK# 
inili^.H  '  ■•■II.  lit    fill'    t<tii<    •'!    •  •  III)  !.i:iif    .I'l-    III  ili-i  :.il  •  iri  iiiii-t.iiii  •■«    «liii|iAr*-   al^iai*^- 

fiii*»iJ '•■    I.  •  \  -I*-!!' •■      **•••.'**•  Ilk    ".'Jl      l!   !l,.-  I  T 1?'  \  !••■  .in  liifmif  iif  N-n-i*  *  «  r«/«. 

llii*  IT'  .  '  !.•  r  .!■  •  I'lirii  •■.•!!;•*  i*  t  •  r.  -•  •  jii«  *!•  ! .  .nin.  ->iMt*.  |i«r  it  i*  of  tli**  !  • '  -^l 
ifll|-'t !  Il     I    •"  :i-"  •  r'.i  I     • :  •    ?  .  :   I.  .     !i.  I  ■  ■  Il       ^-J•t     I'    i '    44.1.      .•*!*;  i^       t     \  \ 

tli-iii  I  .  I  >'i  .1  I  .'•" .  )  -.'  'I  'J  '"1  I!  k  ):•  I  '.  I !  'II  -I  I  1 1.  .1  I.-  ft:. •lit  f>ir  an  ai*«  •  :  t  ■  ^ 
€^»lii!iii'  .1  r  .11  ••  iii-'ii  .  Il  •■ .  »!•  M  •''■  ■^  'I  I .,  }••  .  I  !  I.  •?  'hi  J  ■'•  -  '."#  iif  ttifi  I  •  n;:  lA.r.1 
ina«i**  I  ■^  ?li»'  f  T-  >»«  •  ii'f  X  ••  iii'I^  .I'll  I  'l.i  I'l'i  »*.-ri-  I.  ■•  .i<li,i  ••.l-|f  in  ••«  I'trr.- ••  J- 
llii*  I  it-i  ••'  tl  I*  •!•  .i!lt  xf  lK<  I  ■ '  •■  •  iir* '  «  ■  .  :  ti.  •  .  .  •  ti-  *  tki  II  I  ••(••r«*  m  liia^*ira!«*.  arr 
Milllii>>:t  II-    !  L.'  i/li  ii.  ■!    iiiM:fii'.>   i!.ii   l\    •  .  -  •   .-fii'-i'i         'J   !  •- M-h    •'•4.  ''Xi 

*•  W  J  .  *.  •'  .  I  I,,    i  ■!   .  -  r  ..•  -•.!?  .   .  '  •.-.  '  t  .|,  •-'    I    I  •'  ■   I   !*■  y.    ti..i  ,  M-.^-ji!,.  n  ••/  an  «^lK 
till*  jii*!.**-  w.i'i  |- it  ••Il  t'.f  tTi.il.  !«>•  (I..     t...l  !.•  )<••  iii*ini't.«l  ill  ih^  niran  l&air. 
Al>r.  Kv:i|    a    l^*tu-k.  4.'ii'.  ii      I'liim. 
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*"It  is  true/'  eays  this  learned  judgo,(y)  "that  rape  is  a  most  detest-  r#oi^ 
ahle  crinio,  and  therefore  ought  severely  and  impartially  to  be  piini8hed  ^ 
with  (loath;  hut  it  must  he  remembered  that  it  is  an  accusation  easy  to  be  made, 
hard  to  ho  proved,  hut  harder  to  be  defended  by  the  party  accused,  though  inno- 
cent." lie  then  relates  two  very  extraordinary  cases  of  malicious  prosecution 
for  this  crime  that  had  happened  within  his  own  observation,  and  concludes 
thus: — *'  I  mention  these  instances  that  we  may  be  the  more  cautious  upon  trials 
of  offences  of  this  nature,  wherein  the  court  and  jury  may  with  so  mu(rh  ease 
be  imposed  upon,  without  great  care  and  vigilance,  the  heinousness  of  the  offence 
many  times  transporting  the  judge  and  jury  with  so  much  indignation  that  they 
are  over-hastily  carried  on  to  the  conviction  of  the  pei*son  accused  thereof  by  the 
confident  testimony  of  sometimes  false  and  malicious  witnesses/' 

IV.  What  has  been  here  observed,  especially  with  regard  to  the  manner  of 
proof,  which  ought  to  be  more  clear  in  proportion  as  tlie  crime  is  the  more 
detestable,  may  be  applied  to  another  offence  of  a  still  deeper  malignity, — the 
infamous  crime  against  nature^  committed  either  with  man  or  beast;  a  crime 
which  ought  to  be  strictly  and  impartially  proved,  and  then  as  strictly  and  im- 
partially punished.  But  it  is  an  offence  of  so  dark  a  nature,  so  easily  charged, 
and  the  negative  so  difficult  to  bo  proved,  that  the  accusation  should  be  clearly 
made  out ;  for  if  false,  it  deserves  a  punishment  inferior  only  to  that  of  the  crime 
itself. 

I  will  not  act  so  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as  to 
dwell  any  longer  upon  a  subject  the  very  mention  of  which  is  a  disgrace  to 
human  nature.  It  will  be  more  eligible  to  imitate,  in  this  respect,  the  delicacy 
of  our  English  law,  which  treats  it  in  its  very  indictments  as  a  crime  not  fit  to 
be  named :  ''jpeccatum  illud  horribile^  inter  Christianas  non  nominandvm.*\k)  A  tac*i- 
turnity  observed  likewise  by  the  edict  of  Constantius  and  Constans  :(J)  **ubiscelu8 
est  id,  quod  non  proficit  scire y  jubemus  insurgert  leges,  amiari  jura  *gladio  r^oiA 
ultore,  ut  ecquisitis  pwnis  subdantur  infame^y  qui  sunt,  vel  quifuturi  sunt  rei.**  ^ 
Which  leads  me  to  add  a  word  concerning  its  punishment. 

This  the  voice  of  nature  and  of  reason  and  the  express  law  of  God(m)  deter- 
mined to  he  capital.  Of  which  we  have  a  signal  instance  long  before  the  Jewish 
dispensation  by  the  destruction  of  two  cities  b}'  fire  from  heaven ;  so  that  thi« 
is  a  universal,  not  merely  a  provincial,  precept.  And  our  anticnt  law  in  some 
degree  imitated  this  punishment,  by  commanding  such  miscreants  to  be  burned 
to  death, (w)  though  Fleta(o)  says  they  should  be  buried  alive;  either  of  which 
punishments  was  indifferently  used  for  this  crime  among  the  antient  Goths.(;;) 
But  now  the  general  punishment  of  all  felonies  is  the  same,  namely,  by  hanging; 
and  this  offence  (being  in  the  times  of  popery  only  subject  to  ecclesiastical  cen- 
sures) was  made  felony  without  benefit  of  clergy  by  statute  25  Hen.  VIII.  c.  6, 
revived  and  confirmed  by  5  Eliz.  c.  17.  And  the  rule  of  law  herein  is,  that 
if  both  are  arrived  at  years  of  discretion,  agentes  et  consentientes  pari  pcena  pleC' 
tantur.(q) 

These  are  all  the  felonious  offences  more  immediately  against  the  personal 
security  of  the  subject.  The  inferior  offences  or  misdemeanours  that  fall  under 
this  head  are  assaults,  batteries,  wounding ,  false  imprisonment ,  and  kidnapping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these  oflences  in 
general,  I  have  rothing  further  to  add  to  what  has  alreadv  been  observed  in 
the  preceding  book  of  these  commentaries,(r)  when  we  consider  them  as  private 
wrongs  or  civil  injuries,  for  which  a  satisfaction  or  remed}'^  is  given  to  the  party 
agi^rievod.  But,  taken  in  a  public  light,  as  a  breach  of  the  king's  peace,  an 
affi'ont  to  his  government,  and  a  damage  done  to  his  subjects,  the}'  are  alao 
indict  able  and  punishable  with  fines  and  imprisonment,  or  with  other  igno- 
minious corporal  penalties,  where  they  are  committed  with  any  very  atrocious 
design  ;(.s)  as  in  case  of  an  assault  with  an  intent  to  murder,  or  with  an  intent 

(/)  1  Hal.  P.  C.  r^.'Vi.  (•)  Britt.  c  ». 

(»)  Sh'  ii)  HU.  PaH.  (60  Edw.  TIT.  n.  58)  a  comprint  that  (•)  L.  1,  c.  37. 

a  Lombard  ditl  oumniit  the  sId  "  Uiat  wm  not  to  be  named.**  (r)  Sthimh.  tU  jure  Obth.  f .  S,  c  2. 

12Ke|».  37.  («)SliiAtM. 

(1)  Cbd.  9,  9.  31.  C)  Sw>  Ixiok  IIL  p.  120. 

(•)  LeriU  xx.  13, 16.  (•)  1  Hawk.  P.  C. «. 
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•.i|«  1  to  (Nimmil  riilii-r  mI*  tin*  •••riin**^  lii«»t  f»|M*k(Mi  of,  fur  whirK  intrr*  -nr^J 
^  :f*»aulit.  Ill  t)i«*  luo  l:i**t  i-:i*»r^.  inilii-tnifiitx  iirc  riiii«  li  iimri*  ti*u:il  lii..i.  '  r 
tli«*  al>M>liitt'  |*friM-tr:iti>tii  **\  (lit*  Untn  tlu'iiiM-)vr«.  t»ii  :i<ii>iiiil  i*t  tin*  tlittii  -..t^  ••! 
|inNi|  ;  i»r.  v\)ii-ti  ImiiIi  |i:irtii'**  an*  riitiornliiii;  t<i  uii  iiiiii:il-ir;il  utl4*iii|it.  it  :«  '.-i.ai 
ii«»l  t«*  rli:ir;:<*  aii\  ii\,*tiuff.  ImiI  tiial  onr  (•!  tlit-iii  iiiiii  IiuimI**  tin  tli«*  nilif-r  «*'  u 
t«*iil  to  f-ntiiiiiit.  aiiil  tliiit  tilt*  «itliiT  |NTiiiitt<*«l  tli«*  xaiiir  witli  iiilfiit  !•*  «u;!«  r.  \\.f 
(*oiiiiiii«^iiiii  ••!  till*  al-*»iiiiii:iMt'  friiiii'  lM't«iri'  infiitiM|ii><i.  .\ti*l  in  all  tlii-«i-  •  a«« «. 
Itf'^iijrx  hi-:av\  liiif  tiinl  iiii|>ri<«iiiitni'iit,  it  i:*  il^iial  to  auupi  jii«);;riit'iit  **l  tin  |-..- 
lorv.'» 

TlitTi"  i"  aUo  om-  Hiiri-ii-**  nt'  liiiii«'rv  nion*  atr«M-ifiii«  unil  |N'iial  tlinn  *?»••  -  ■•? 
wiiirli  !■•  ihr  iu-atih:;  <•!  a  «-l«*rk  in  opliT*  itr  fliT::\  man.  i*!!  at'i'«>unt  of  tlii*    • -|    <l 
:iimI  riv*r<  ii«-r  <iii«'  lo  )ii«  "iaiirtl  r(iara«'tfr  u^  tli<*   niirii**ti'r  an«l  anil*a*i«.f2>'r  •  I 
iN*n('«v      A«  iiinliiiirh  .  it  i-  t  ikh  tnj.  l>v  tli«*  itiitut**  i-alli  •!  iirtnuit  'twri.  !•  K*lw     1| 

I  •  • 

«*.  •{,"  that  It  anv  |m'I***oii  ia\  vi«>li-nt  liaii«N  I2|miii  n  (-l«rk.  tli<*  arni-iiil*  r«*r  tk.«- 
|H*u('r  l*nik«-ii  hliall  Im'  In-Imi'**  till*  kini;.  that  i<».  Iiv  iiHln  tnn-nt  in  iLi-  k!i.,:« 
«-4mrl»i ;  ami  thr  a**?*ailaiit  iiiav  aUo  U*  •»iii*<l  lN>|Mri*  tin*  lii-li*i|i.  that  «*x« 'iiiniuiii- 
catiofi  i*r  ImmIjIv  |i«*iiaiit-f  iiia\  Im*  iiiiiMiH4*<|.  wlii«'li  if'  tin-  ••l1i-ni|i-r  uill  rt'lf-rn  \y 
intiiii'V.  Ill  !•!'  i^ivi'ii  til  till*  lii-liii|t  or  tin*  luirty  ni;;;rn*v«N|.  it  niu\  U*  «ui-<l  li-r  U  r  tn* 
tlu*  hir«li<>|i:  \%  ln*n*aH.  t»t}n*ru  i'>i*,  !••  hih*  in  any  r>|iintnal  «'i>tirt  t«<r  ri>il  <laMt:ijt^ 
tor  tin*  halt  tTV  tall**  Mitliiii  \U*'  t\iii\iivr  **l  prtiutu  if  rt  ,t,  Itiit  f»iiit«i  an*.  ari<l  al«iA_\* 
wrn*.  allouahit*  in  tin*  xiiiniii.il  cmrt  tiir  ni*>ii«'\  a::rri-i|  !••  !••■  :;ivi*n  ■•  a  •  <  ii.niu< 
tutioii  tor  |H'iiani  4*  •  li  ■  S*  that  ii|Hin  tin-  uhtiU*  it  a|t|M-ar«  that  a  |N-fVi.i,  j^uoty 
ofHui'h  hriital  hi-havi'«iir  t<i  a  i-li*ri;\  man  i**  ■•uhj«'<-t  to  tlin*i*  kin«Uo|  |ip*fN-t  utiffi. 
allot'  which  may  hi-  |iiir*»ii«<l  fiir  out*  ami  lln*  •>aiin-  •«t!i-ii<  c  :  uii  imintMniit  li>r 
the  hn*a«  h  ot  tin*  kiiii:'**  immi-i*  hv  •»iii-h  a^^-tiiull  ami  haitirv;  aii\ilai(i"n  ft-r 
•■>1M1  '^**'  ^1**'*'*'^  ilaiiiau'*'  **U'«Iaiiii-il  hy  tin*  party  itt|iiri'<t  ;  an«l  a  f»uit  *tn  thr 
"  J  rri-l«*oia**tii-al  rinirt.  lir*»t  y-r-t  i'iirrn'fi«*»i»'  ♦/  j^il^sff  »imnur,  hy  myvimn.;  !•«*- 
nniK't*.  ami  th«*ii  aLrain  t*'r  ^m  h  •»iiiii  of  nitim-y  a**  **hall  Ih*  atfrciMj  on  tnr  r-iin^ 
fi/f  tin*  |i*'iiain'i' rn|i>iin*il .  it  U-iiii;  ti*»iial  in  tho*H*  t-oiirtn  t<M-\i  hanvft*  thr:r  »|imtual 
f(*iihiirrH  tor  a  niiiii'l  (*«tiii|ii>ii-»atii«ii  in  ini»in*y.ir-  |H*rha|iM  liM'auM*  |Ht\rrty  i* 
^cncnilly  i'*tt(-«'iin-fl  hy  tin*  in«iiali*>t*>  tin*  h«— t  ii.i-<li«-iii«-  y  T"  .••//ufr  ifnifii<r 

VIM  Thi*  iMti  rt'iiiaiiiiiivr  «'r(iiir<*  ami  titf«*iif'f<«  aLraiiioit  tin-  inT^m^  **t  In*  nia> 
jttity'**  Mihj«-i-t^  an*  iiirriiiiri-iin-iit^  of  tlirir  natural  lilH-rt\  ;  riiin't'minA;  tin-  hr«t 
ul'uliirh,  /ff/.««  ttitf>ri.*'.huu  nf,  it*»  riaturt*  anti  ini'iilmt*.  I  niii**t  r«ifitt*nt  ni\*i*lf  iii:lh 
n.*tt*rriii;:  tin-  •!inl«-itt  to  wltat  wa-i  ohM*rv«*«l  in  tin*  pn*«-tMtiii|;  v«i|iiiiir.  ir  vthfii  «r 
c*i#iifii<K*rr4l  It  a**  a  iin-r«'  <  i\ii  injury.     Hut.  lK'%iili"«  tin*  |irivat«*  Miti!»ta<'tioii  ^ittn 

•  :  in-i  1  ■:.  f^^  •  .*  I.  41  fi»p  »M 

•  I' -.<-'  ..r  /.•«■//•  4.  r  N  H  .*«\  •  *r.  U.4  IK  |>  lis 

^'TIh*  |-iifi>Knii  III  ••!  |-il!<>r\  i*  imn  t:ik*-!i  nwav  hv  tin*  '•«il«i<«i  Ml.  <*.  |.>.  In  r^^^m 
nf  aivauli*  ^t  a  \*r\  .it:.'r.i\.i!t  •!  tiiinri*.  thf  t>iini*h!iifnt  ••!  H)ii]>|iin^  haft  lM*«*n  .r.ri.t-t«U 
ill  mMithifi  !••  th.ii  ••!   :iii|-r  i-'-hiii*  ii!  .iimI  tiifliiii!  •un*!)*-*  t<r  i!"*!-!  U-harifHir.     I  h'»m  J 

J4th  «*4l. '^''1       I  Ki^t    r  «'    l'**'       I  If    '. t  V.  I-.  1 1 4  :i.'1  .  •- .1  *>.%•  r*r  I'tiiinl.*:.*!.!  ib 

|H>r^4>ii->  k;iith\  iif  .i*<iiii'<  lii'-r-.n  i-.irf :•  ti!.irl\  -h^-r:'-*'!  In  i-.i««*^  wh«-r«*  ll.<-  ••Ifr-n^v 
tiion*  iiiiiiit--l;  W' !\  irti-' •-  rJn-  iiiht  ;'l'i  r..  tilt*  ilfti-n-i  in?  i*  »ifn«*fitiii'«  |<**rTri:?t*^l  *'i  !h.«- 
i*«mrl.  »'\i-n  .\*.'*-i  • 'Mix  i- iii-ii.  !■■  -i-f-ik  »:!h  !lii«  }'r»»-»'i  uN-r  l-»f.ir«'  .inv  jii'i|rni<-ni  i*  yf""- 
liiiniii-i'<l.  :iii'l  .1  tri\  I  »1  |  •iiiiotitii>-iil  i:*ii<-r.ill\  a  tiiifnt' »  •Inllirii;  i«  inlli«*tt<d.  if  th^  |-rt«^ 
•-iil«*r  «l*-«  l.iri--*  liiiit*!  It  <it.«r:>*'l  /*  -'.  .-*'.'..  .'•*'»{.  Aii<l  Hln*rt'.  in  ft  i  am*  of  in<i'i'tiu«-nt  fcv 
ilt'trt*  ktiiij  II  piii-li  :i|<|ir«  III  !•  f.  :i««'iiirr\  fi>r  tin*  frr  fxirt-ii*!-*  nf  tlit*  |in«M«tniii>>n  lk»i 
U-«*ii  ^•;\.ti  )\  '}.•  •Uli  ii'i  int  ilixr  •^•ii\  !•  ;;<>ii.  'ii-ji  an  iiii  !•  r>t  in<i.n^  iIiaI  ih^  •*«'urt 
w<>llM  .il'ili-  ill'-  ]■■  I  ••*\  "t  \r.-  iiii|>r.«iMirn>  i.[.  th*'  -•■•  •ir:l\  m  i-  ht-M  to  l«*  ^^"1.  iJl*'fi  Ih^ 
i:ri»iiii'l  tli  it  it  \%  I-  ^*i\i-ii  \\.*.\i  iK*-  -.III-  '-.-•n  "f  till*  <--irt  .iii  1  !••  In*  i-«»ii«i<|frr«i  a>  p«M  '^f 
thn  ]-iiii  -li!ii<  ii»  -'I?'.  ••  -I  I  \  •',•■  '|i'"i-ii'l  III?  Ti  I'Mi  I*-  n  lit  i.  •  ■•tri-n'*^.  in  aill.ti  n  i«»  ih^ 
tni|iri>i-iiiiti  fit  iiiih- !•  •!  oil  him       II   ^^.i-r    !'•      <  mimi. 

**  "Mil*  !•  I  :•  r-  |--.i!'  •!.  •  •  *.%'  .«*  r^  !;i!f •  !••  \a\  iijj  i  .•■!i'iil  li.in>U  «»n  ■  rlrrk.  hx  '•  <!*•■»  IV. 
r.  31  :  l>\   ,'  '.' I  I't  «« ii:i  fi    i*.   .tin  t- r«<>ii  -li.ill  .irr*-*r   ii.\  «-!i-ra;\  iitaii  ii|H»n  anT  rit*!  |-r«-««» 

wliili*  Im-  -K.ill  ( •■  i-«  r  '■•:  II.  I.,:  ■■  ^  .!••-  ••■r\  I r  ^K  i!i   w  .di  \\.»-  kiiiiw  li^l|:r  fff  •u^'h  |«-r<i*  iv. 

|i<*  giMiij  ti»  |ir''**i    tl,i-  -.iM.f    .-r  fitiir?.  ?:/  frufii   '.).»*   |  •  r!--:Ti.  ii..-t«  fliHfrnif.   n.  r^  •(»  fe 
ofri*n«l«  r  •>)..ill   !■«    •"•  l'\  "t   .1   iii>*l«riii-.iii<'ur    iiii>i.    !*.i.^'  •■  i.i:-t«<l  tlnTv^if.  •I.aii   mufl^r 

purli  |-tiii>K*iii  ii'    i\  i: r  :iii)'n«>-!  'ii*  i:*  '-r  li\  U.tl*.  a*  il.t-««iiirt  vh^ll  awAnI       Tl.c*!^l 

YAn.  Ill    •     '•.  .tiki  I   K.-     II    i-    1 '•.  up   It   !li>-  -.k':f   ••I*  -•-  t.  art*  jl».i  rf|M>alnl  I'T  thr 
ict.     Tin*  arit*!.  it  iH»t  fii  a  Suii<l4k\ ,  miiiiI<|  Im*  ^'mmI  in  U«.     Wat*,  c. 
4ya 
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to  the  individual  by  action,  the  law  aleo  demands  public  vengeance  for  the  breach 
of*  the  king\s  peace,  for  the  loss  which  the  state  sustains  by  the  confinement  of 
one  of  its  members,  and  for  the  infringement  of  the  good  order  of  society.  We 
have  ^*eeIl  before(./;)  that  the  most  atrocious  degree  of  this  ottence,  that  of  send- 
ing any  subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas,  whereby  he 
i>  tk'privcd  of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such  his 
captivity,  is  punished  with  the  pains  oi  prcemunire  and  incapacity  to  hold  any 
oilice,  without  any  possibility  of  pardon.(y)  And  we  may  also  add  that,  by 
.statute  V6  Eliz.  c.  13,'*  to  carry  any  one  by  force  out  of  the  four  northern  counties, 
(;r  imprison  him  within  the  same,  in  order  to  ransom  him  or  make  spoil  of  bis 
person  or  goods,  is  felony  without  benefit  of  clergy  in  the  principals  and  all  ac- 
cessories before  the  fact.  Inferior  degrees  of  the  same  ottence  of  ialse  imprison- 
ment are  also  punishable  by  indictment,  (like  assaults  and  batteries,)  and  the 
delinquent  may  be  fined  and  imprisoned. (2)  And,  indeed,(a)  there  can  be  no 
doubt  but  that  all  kinds  of  crimes  of  a  public  nature,  all  disturbances  of  the 
peace,  all  oppressions  and  other  misdemeanours  whatsoever  of  a  notoriously 
evil  example,  may  be  indicted  at  the  suit  of  the  king. 

♦IX.  The  other  remaining  ottence,  that  of  kidnapping^  being  the  r«o|n 
forcible  abduction  or  stealing  away  of  a  man,  woman,  or  child  from  *- 
their  own  country  and  sending  them  into  another,  was  capital  by  the  Jewish 
law : — '*  He  that  stealeth  a  man,  and  selleth  him,  or  if  he  be  found  in  his  hand, 
he  shall  surely  be  put  to  death. "(^)  So,  likewise,  in  the  civil  law  the  ottence 
of  spiriting  away  and  stealing  men  and  children,  which  was  called  plagium  and 
the  ottendoi-s  plagiarii,  was  punished  with  death. (c)  This  is  unquestionably  a 
very  heinous  crime,  as  it  robs  the  king  of  his  subjects,  banishes  a  man  from  his 
country,  and  may  in  its  consequences  be  productive  of  the  most  cruel  and  dis- 
agreeable hardships;  and  therefore  the  common  law  of  England  has  punished  it 
with  tine,  imprisonment,  and  pillory."  And  also  the  statute  11  &  12  W.  III.  c. 
7,  though  principally  intended  against  pirates,  has  a  clause  that  extends  to  pre- 
vent the  leaving  of  such  persons  abroad  as  are  thus  kidnapped  or  spirited  away, 

(•  Sw'  pagt"  llrt.  (»)  Exod.  xxi.  18. 

(f  •  >ta.  ;il  tar.  II.  c.  2.  [•)  Ff.  48,  \h,  1. 

{•)  Ui-sL  Symbol,  part  2,  page  0*2.  {*)  Rajrm.  474.   2  Shew.  221.  Skin.  47.   Conlk.  10. 

(•;  1  Hawk.  V.  C.  JlO. 

••  Ropeale<l  by  7  &  8  Geo.  IV.  c.  27:  but  see  31  Car.  II.  c.  2,  which  prohibits  the  send- 
ing of  any  British  subject  to  any  foreign  prison. — Chittt. 

''  Where  a  child  is  stolen  for  the  sake  of  it8  clothes,  it  is  the  same  species  of  felony  as 
if  the  clothes  were  stolen  without  the  child.  But  it  cannot  be  considered  a  felony  where 
a  child  is  stolen  and  not  deprived  of  its  clothes.  This  crime  would  in  general  be  an  ag- 
gravated species  of  false  imprisonment;  but,  without  referring  it  to  that  class  of  otTences, 
stealing  a  child  from  its  ;)arents  is  an  act  so  shocking  and  horrid  that  it  would  be  con- 
sidered the  highest  misdemeanour,  punishable  by  fine  and  imprisonment,  upon  the  same 
principle  on  vviiich  it  was  decided  to  be  a  misdemeanour  to  steal  a  dead  body  from  a 
grave. — Christian. 

Stealing  children  was,  by  54  Geo.  III.  c.  101,  punishable  as  in  cases  of  grand  larceny ; 
but  that  statute  is  now  repealed,  by  9  Geo.  IV.  c.  31 ;  by  J  21  of  which,  "if  any  person 
shall  maliciously,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or 
iletain,  any  child  under  the  age  of  ten  years,  with  intent  to  deprive  the  parent  or  pii> 
rents,  or  any  other  person  having  the  lawful  care  or  charge  of  such  child,  of  the  posses 
^ion  of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the  person  of  such 
cliild,  to  wilouisoever  such  article  may  belong;  or  if  any  person  shall,  with  any  such  in- 
t«'nt  as  aforesaid,  receive  or  harl)our  any  such  child,  knowing  the  same  to  have  been,  by 
lorce  or  fraud,  led,  taken,  decoyed,  enticed  away,  or  detaineii,  as  herein  before  men- 
tioned; every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such  of- 
l»ii.|er,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  l>e  li:ible  to  be  trans- 
j.ort«-<i  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour, 
tor  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  (if  the  court  shall  so  think  fit,)  in  addition  to  such  imprisonment. 
i*n>vided  always,  that  no  person  who  shall  have  claimed  to  be  the  father  of  an  illegiti- 
mate child,  or  to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be 
prose<nited  by  virtue  hereof  on  account  of  his  getting  possession  of  such  child,  or  takins 
««uch  child  out  of  the  possession  of  the  mother  or  any  other  person  having  the  lawfiO 
charge  thereof." — Chitty. 
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liy  t'ii:i<  tin;.'   tliul    it*  uiiv  i-a|it:iiii   «•{'  »   iin-n'liarit  v«'>iiii  1   ^)lnl1     •liirilii?   In*   I'^int^ 
•it»p>ail     l<-i<i    .ii  \    [••i*>iii   ••It   oLfi'i-  ••r  wiittiiix   ti:i\«-   Intii   !•«  Ii.ti'l.  «-r   ri  :!.*•    i< 
)>l  111  J    ti<'!iii     .1  1    ">•.•  li    r:M  li    :i**    li«-   I  .it  I  :•  •!   ••lit ,  il    at  .•    aiiii  i|t  «ir*<ii*»  lii  r*  t  >  r  li     \.r 
^llilll    -uiit  I     l!.iii     n.i'iitti*    iin|>i  i-ofiMii  ht    *      AimI    liiU'*    liiiii  h    fiir    i'!!*  ii<  i  «    tt.Al 

iimri'  liiihti  •!  .lit  .\  .i::<  I  (  tin*  jtr^-u."  mI  ni<livi<iuati> 
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•  ■i    ''IIIN-IS    A'-.MN^T   Tin:    IIAIIIIAII'-N'-  I'K    IM'IMM'Al^ 

•  .*.!..  1  'Tii>    "I  I\   fun  •till  !iii'.»   tli:it    iit«'i'i'   ill. II  •   1  a*!  !\   al?« «  1    tI.i-  /■■  '  '-ift  •* 

^^\f  I  .  *  .  • 

*      'it  ii.-ii\  I'.n.ii-  «>i-  I  ri\  ati    ■»iil-ji'«  f<  all'  ll.>-<    "l   ■/;  •   f.  aii'l  ' '.  •  ; '  i   ■« 

I.  Ar-t'ii.  .ifi  'iri,  {'  i',  :*  tin*  iiiali' :"ii«  xiii>l  uiil.il  I  uiiiiii;;  li.*'  Ii"ii»«  *r  "U! 
htiiiKc  !•(  aiiiitlur  man  'M.i«  i^  an  ••iIiIm-i*  >•!'  \  •  rv  ifri  ai  !iia!:;:ii.*\  .  ai*-!  ii.Vii  fi 
Iiitin*  I'lTiiii  Hill-.  !••  tin-  |i;il'i:«'  tliaii  hJihii!,.  tli«  tl.  l-t  <  ;tii*'i  .  tii-t.  i:  ;•  an  'Tfi  r  ir 
n^iiiii-t  iliat  ri:^lit  ••(  l.ai"taii"it  \\i:it-li  i*»  a<-<|iiir«  •!  Iv  tl.i*  \aw  «•!  iiaTuri  a*  «i!I 
a**  l>\  till'  tau  •>•  n|  «iH  t«-(  \  ;  in-xt,  \-* «  aii-t-  **i  tLi-  1«  rr^'r  aii'i  •  ••rifii«i'-ii  ti  at  i.*  •  •«w>a- 
rilv  attt'ini  it  \  :iii«).  la«>llv .  l-iiaii-i'  in  »ini|il«-  tli«-tt  tin-  (Mri;:  •tii|«-(i  mjl^  •  !  ^fi'i* 
itft  iiia*»ti-r.  l-iit  >till  r«-iiiaiii«  iii'**'  t«ii'  !)•«■  1  <  ii«  tit  ••!  \\.»-  |iiil  i.<  ;  uliiri^*  iy 
liuriiiii;:  llio  \t'r\  ^ti)>-tah(-<-  i-  al'^'iliiti-U  tir-iri>\  i  «i  It  i^  al"><i  iri  •iii«-iit.\  iu«ir«' 
«irhtru<  itvf  than  iiiUnliT  it**!  It.  lit  \\  lii«  ii.  !"«•.  it  i-<  otii  n  thi'  •  ai;»i-.  »]!.•  •  u.\iT*l»r. 
alnH'imiN  ;if.  It  i-». -I  Mmiii  i-Nti-iMN  l'f_\t'h»!  tin*  t«-i<  iii"iio  i,*  \  "ti -.;;iii  •  I,  %*  i.«  rr a* 
tir«*  tiMi  trt-«jiii  htlx  iiiViiUi'H  in  tin*  (-••tiiiiMUi  ralainitx  i*  r«*>ii<«  iiiikri«iwii  {'•  \\»r 
iiir«*ihliar\  iiikI  nut  iiiiiii<1t«l  !<•  hf  liiii'l  l-v  l.iin.  aii<i  li.tii>Ua«  ui*!l  a«  i  !.•  rnu'* 
Ftiruliii  I'la"*"!!  tlif  ii\il  \:i\\  '/  |>uiii«h«  -  \i  ilii  'li  .iTii  *•<;•  h  a**  |iib|:i  ;i>u»!\  •«  t 
tirt*  t<*  Ifiii-i^  Ml  t«»\\  ii*»  aii<1  I  ••titi::ij<iii^  tn  ••i)i«-i-.  I>(ii  lo  iiH>rf  iiii-n  iliil  !••  ikU<  ti 
a^  iiiit\   lii'f  a  (fittai/r  <<r  li'Mi-^r  -taiplini;  )■%   il««'li 

•*'**!  1  ''^iir    Kti;:li->ii    law    It]-"*  4l>tiii:^iii«li«  •>   wiMi    inii*  li    H<<-iirn<\    ii|m.|j   till* 

'     •  rifji."       Aii'l    ill*  n-l".-'-   \\  ••    \\  i!i    imji-Ti  .  l:f«t.  ulial    i-   -ii*  h  u   t  •  ii»«-   >• 

iiinv  '••■  !  !»••  -II  I,  I  I  [  t|   t  lii'»  •»!!•  ii»  !■ ,   i.i-\T .  w  !i»  r«  .u  ;l i\*  it<  ••  it  ••It  •  ••i.».-'i«.  *r 

u  hat    aiifUi.'!-    !«•   a    luiriiiii^   nt    Mi«-ii    li«>UHr;   iii.'i.   l.i-*tl\.   \v'^^    tlio   i>l!ii.c%-   t« 
|iiiiii^lii  -i 

I.  N<'t  ohlv  tlir  liar«*  ilut  llt!i«;lM*ii>«r.  Itiit  nil  nut  iMiiiof**  tlint  an*  |ian  ••!  thriwfl. 
tli(*M;;ii  ii-M  I    •111  i:,'i|i*ii»  I  l.iTi-t'i.  h«tr  iiiMi«-i'  tin*  «aiii«   i<'<il.  m^  l<arit«  uih)  otaMi  «  mL\ 

m 
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it  r«'l*>ii\   !••  i>ritii  a  •»:tijli-  i'.iiii  lit  tin'  tii  M.  il  tii.i   :  %\i(li  lia\  iir  ifrii.  tli*>t.j}i  tft 

(lap't  I  «'l  tl.<    ilvKi  inii:^  iii>i;*>i  'I  lit-  I'liihii.:^  <  •!    a  -lat  iv  <•!   <  •<rii  u  a«  aiit.t  ittii 

iki'UirM*  Hi  1 11111111  •)  ai-««iii    't  •     Aijil  iii>l« « il  ail  tin   i.i- «  tit  ■«  ah'l  «li»tiii«  liiiliH  vkhi«  L 
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•  ■iii.iii.-- .  I.  -.  .:  If  •  •  -i;  '■  :  :  'i.  •  \  i:i.  n  »!."ii  •'!  u  ti.*  --  -  .it  r«kaii .  «liii  lii«*  «l«-|«~it^>iit 
l.iki-i.  !•'■  .•      '}•    -  iTii'    ■:.  ilil'*    '•■•.ii>l    r.  •  \  .-hi.i  •   ••!.  {!.•   tr..il  •■!  i-ii-r)  Mii'h  •litl.*  IlibClit 
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we  meet  with  in  our  books  concerning  what  shall  or  shall  not  amount  to  arson 
seem  now  to  be  taken  away  by  a  variety  of  statutes,  which  will  be  mentioned 
in  the  next  chapter,  and  have  made  the  punishment  of  wilful  burning  equally 
extensive  as  the  mischief  The  offence  of  arson  (strictly  so  called)  may  be  com- 
mitted by  wilfully  setting  fire  to  one's  own  house,  provided  one's  neighboar's 
houHo  is  thereby  also  burned;  but  if  no  mischief  is  done  but  to  one's  own,  it 
does  not  amount  to  felony,  though  the  fire  was  kindled  with  intent  to  bum 
an()ther'8.(6)  For,  by  the  common  law,  no  intention  to  commit  a  felony  amounta 
to  the  same  crime,  though  it  does  in  some  cases,  by  particular  statutes.  How- 
ever, such  wilful  firing  one's  own  house  in  a  town  is  a  high  misdemeanour,  and 
unishable  by  fine,  imprisonment,  pillory,  and  perpetual  sureties  for  the  good 
ehaviuur.(//  And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house,  of 
which  another  is  in  possession  under  a  lease  from  himself  or  from  those  whose 
estate  he  hath,  it  shall  be  accounted  arson;  for  during  the  lease  the  house  is  the 
property  of  the  tenant.(^)* 

*.i.  A.8  to  what  shall  be  said  to  be  a  bvmingy  so  as  to  amount  to  arson,  r^ooo 
a  bare  intent,  or  attempt  to  do  it  by  actually  setting  fire  to  a  house,  *- 
unless  it  absolutely  burns^  does  not  fall  within  the  description  of  incendit  et  com- 
bussity  which  were  words  necessary  in  the  days  of  law-Latin  to  all  indictmenta 
of  this  sort.  But  the  burning  and  consuming  of  any  part  is  sufficient,  though 
the  fire  be  afterwards  extinguished.(A)  Also  it  must  be  a  malicious  burning ; 
otherwise  it  is  only  a  trespass;  and  therefore  no  negligence  or  mischance 
amounts  to  it.*     For  which  reason,  though  an  unqualified  person,  by  shooting 

(•)  Cro.  Cur.  877.    IJoo.  361.  (f)  Fo«t  16. 

(/;  I  Hal.  P.  C.  668.   1  lUwk.  P.  C.  108.  (*;  1  Hawk,  ft  C.  108. 

years,  or  imprisonment  not  exceeding  two  years,  with  shipping  to  male  offenders  in  addi- 
tion.— Chitty. 

'  It  has  been  decided  that  an  attempt,  or  preparation,  by  a  man  to  set  fire  to  his  own 
house  in  a  town,  though  the  fire  be  never  kmdied,  is  a  misdemeanour;  and  that  every 
attempt  to  commit  a  felony  is  a  misdemeanour;  and,  in  general,  an  attempt  to  commit  a 
misdemeanour  is  an  offence  of  the  same  nature.  Cald.  397.  6  East,  464.  1  Wib.  139. 
8o  al£o  an  incitement  or  solicitation  to  commit  a  crime  is  a  misdemeanour.  Rex  V8,  Hig- 
gins,  2  £^t,  5. 

Voluntas  reputahir  pro  facto  is  still  true,  both  in  treason  and  misdemeanour;  but  the  in- 
tention in  both  must  be  manifested  by  an  open  act.  Men  cannot  be  punished  by  the 
law  for  the  thoughts  of  the  mind,  however  wicked  they  may  be:  even  a  resolution  to 
commit  high  treason,  evidenced  only  by  a  confession  without  any  attempt  to  carry  it 
info  etfect,  is  not  punishable  by  the  law  of  England.  The  principle  of  these  cases  is  well 
illustrated  by  lord  Coke,  who,  after  treating  of  single  combats  and  affrays,  says,  "  If  any 
subject  challenge  another  to  fight,  this  is  also  an  offence,  before  any  combat  be  performed, 
and  punishable  by  law,  for  quando  alupad  prohibetur,  prohibetur  et  omney  par  quod  devenitur  ad 
iliud.''  3  Inst.  158.  And  therefore  he  who  carries  the  challenge,  knowing  that  it  is  a 
challenge,  is  also  guilty  of  a  misdemeanour;  and  he  who  designedly  attempts  to  provoke 
another  to  6glit  or  to  send  a  challenge,  is  guilty  of  the  same  offence. — Christian. 

'  It  has  been  expressly  determined  that  if  a  tenant  set  fire  to  the  house  orhis  land- 
lord before  the  tenancy  expires,  he  is  not  guilty  of  arson.    Leach,  195,  209. — Christian. 

But  these  distinctions  are  now  annihilated,  by  7  &  8  Geo.  IV.  c.  30,  {  2,  which  enacts 
that  if  any  person  shall  unlawfully  and  maliciously  set  fire  to  any  church  or  chapel,  or 
to  any  chapel  for  the  religious  worship  of  persons  dissenting  from  the  united  church  of 
England  and  Ireland  duly  registered  or  recorded,  or  shall  unlawfully  and  maliciously 
set  fire  to  any  house,  stable,  coach-house,  out-house,  warehouse,  oflice,  shop,  mill,  malt- 
iioiiso,  hop-oast,  barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  whether  the  same,  or  any  of  them  respectively^ 
shall  (h'U  he  in  the  }xt^se^sion  of  the  offender,  or  in  the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person,  every  such  offender  shall  be  guilty  of  felony, 
and.  being  convicted  thereof,  shall  suffer  death  as  a  felon. — Chitty. 

*  I'he  term  jruilice  in  this  case,  as  in  many  others,  does  not  merely  imply  a  design  to 
injure  the  party  who  is  eventually  the  sufferer,  but  an  evil  and  mischievous  intention, 
however  general,  producing  damage  to  individuals.  For  if  a  man  has  a  design  to  bum 
one  house  and  by  accident  the  flames  destroy  another,  instead  of  that  against  which  his 
contrivance  was  directed,  he  will  be  guilty  of  malicioasly  buminff  the  latter.  1  Hale, 
609.  Hawk.  b.  i.  c.  39,  s.  5.  The  maxim  maiitia  suppiet  atatem  apphes  to  this  as  well  as  to 
other  cases ;  for  lord  Hale  gives  an  instance  of  a  youth  of  tender  age  being  oonricUid 
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with  11  pill.  Iiii|i|M>nM  tn  Hi't  tin*  to  the  thutoh  nf  a  Iioiim*.  t)iii»  Sir  Matthrw  llftW 
ilfti'riiiiiii*^  iiiit  to  !)«•  ti'luiiy.  roiitr;ftry  to  tlit*  i»|iiiiioii  ot'  t'oriiu'r  wrilrr«  i  •  |i«t, 
liv  fitatuli*  <i  .V II lit',  «'  111.  uiiy  M-n'aiit  iir^li)^*iill\  *fttiiii;  lirv  to  a  hiiu«r  i*r  (lut- 
liouKcn  nliall  torh-it  1<H»/.  or  U'  H*iit  to  tin*  ImUM'  lit'  rorn*«*tion  |i»r  riifliic^en 
liliilitlip* :   111   thi'   huiiio   itiaiiiMT  tth  tli«*  UtMiittli    law  ilinTtiMl,  '■  r*>«,  ym  nrytfiyriU/r 

^.  Tilt'  jntni.yftmt nt  tii  ikt^nu  w»«  dfutli  I'V  oiir  uiitii'rit  Saxtin  iam'fiif'  An*l 
in  tlic  rii;:ii  ot'  Kilwunl  lUv  Fii>t,  tliii*  M'titnirr  wuh  rxn  iitrtl  h\  a  kiii«l  of  Us 
talinhi.^ ;  Itir  till*  iiif-fii<li:irii'f*  utTi*  l*iir!it'«l  t<i  «li*tith  iin .  aH  ihrv  w«*n*  alMi  tv  tU« 
(iotiiic  (■•tii>»iitiiliii!i'«  1  ;m  Till-  »ilatutt'  ^  livu  W  r  (i  iiia<li' tlio  willul  hartiitii^ 
of  liou^f<«.  uiKltT  rMiinc  (tiM'i-ial  « in  iiiif*tiiiir(  ^  thrrrifi  iii«*ntiiiii«*«l,  amount  t«i  ih« 
critiu'  t'l'  liit;li  tri-a**nii.  liul  it  uar*  u^uiri  r«*tlii«-i*«i  tti  t'l'htny  t*y  tKricmmil  ai-ta 
of  Ktli\aril  \  I.  aiitl  4|ii4'«*n  Mary;  ainl  itow  tlic  |Miiiit|inH*iit  <»!'  all  laiiital  frloinr* 
ia  iiiiitiiriii,  naiiifly,  t»y  liaii^iiif;.  TIm*  offcfict*  oi'  arnon  wan  cK'nit*«l  tlir  ^wnrtit 
of  cliTirx  i>\  i*latutr  l!l  llfii.  VIII  r  I.  I'lit  that  ^tatiitr  wan  rt*|N'alfH|  l<v  I 
£dw.  \  i.  r.  12.  ami  arson  wa^  ntU'rwai^N  hrhl  to  Ik*  iturttf^l  of  rl«*rify.  viith  r^ 
ap4'«'t  t<i  tli«*  iiriri('i|ial  tttlviitlrr.  only  hy  iiifi'r«*ii(*«*  anil  iK'ilurtKtii  tp>m  thr  ntatat* 
*^'<1  "^  ^  **  '*•  '^'**'  ^^-  ^*-  '^'  *^'iii<'h  «*x|irt*^t«ly  tii*iii«*i|  it  to  thr  aff*r«M»nk-  h^ 
^  ion*  tho  ta<-t  wn  thi»ii;;h  ii(»w  it  in  i*x|irfiii>ly  <K'iiii^l  to  tho  |innfi|«l  la 
all  cuiii't  wit  hill  I  hi*  htatiltf  *J  <m*ii.  I    r.  'J'J. 

II.  Hiiri'larv.  or  ii«Htiiriial  lioii^rl*n'al(iiii:. /'uri/i  Uitr*trkn\Mm,  whi«*h  l*r  f^r 
Antii*iit  law  wan  t-alU'il  Affr;tfvi-A«n,  u<«  it  i^  in  Si*i»tlniMl  t**  thi«  ilay.  ha»  alwart 
been  ItMikt'tJ  uiHiii  a*»  a  vitv  h«'iiioii<i  i»t1«*iii'«* ;  nf>t  t»iilv  h«M-auM*  tif  the  al»un«lant 

a  •  • 

tormr  that  it  naturally  carru-*  uiih  it.  hut  aNn  ar*  it  i-*  a  tonihU*  iii\a*»i>*n  ar-i 
diHtiirhaiiri'  nf  that  fii;ht  of  hahitathm  whit  h  rvfry  in<livitlual  mi^fht  a««{u:rF 
even  in  u  f*tat<*  «»f  nature;  an  inva-^itui  uhhh  in  mk  li  a  i^tate  Wf»uhi  Itr  %\xtv  to 
bo  |iiini*>hfi|  with  drath,  iinli'«'«  tin*  a^hailaiit  wen'  the  Mroni;«-r  Hot  in  riril 
■oi'ifty  the  ]ai\'»  aNi»  e«»nii*  in  ttt  thr  u^>*i^tanrc  tif  the  weaker  |iarty :  a&*l.  1^- 
tidei*  that  thry  have  hini  thin  natiinil  ri^ht  of  kiUin;;  the  a^ri*f*»4*r  if  be  can, 
(m  wan  hhown  in  a  ft>riiier  ehapter.  <i /m  they  uUo  |»P*to<*l  an«i  aven^  him  m 
caae  the  ini^ht  of  thi'  »K'«ailttnt  i.n  t«'o  |Miuertul.*     AimI  the  law  ot  Kni^laiKl 

•  /'  1.  i.i  4  ••  r.  K*i    .ft   3 lui  r  •  w^uR    fmtL  aa 

.•     1.1    Ihj.  .    7.  I»,  Dm  |.>c«  1*^ 

"    JlflU    t     J 

CM*fur«*  liiiii-*If.  :in<l  «*\fi  iiti'tl,  fitr  ilii«  itiriii<'«*.  tin  (-ir«*iiii)«tanrrii  AlTunlinie  •trnncTn 
of  II  iiti*<  li:«'\>i(i^  ili't  ri-tiiifi.  I  II.iU*.  'I'i'.i.  *i7<i.  Aii<l  t)ii*  i*\!'^t  t*-  tmj^rr  mav  1^  ai««i« 
ilifi-rrt'l  tri>iii  (li«-  wri'itk'Mil  ait  ••(  "•••ttiii^  tifi- :  IiTh  iimii  niii»t  (•«•  auiiirfatMi  t«>  miriKl  lb* 
iki«i*i*«-.it  \  I  .iii-ii|Ut-nt  •■•  .ft  111*  iiwii  mt.     liii-*.  k  \i\    •'.<■.  1>»7. — ^'mittt. 

*1'lii-  i>iiii:«iiiittnl  ititlii  ftil  )i\  ii  Aiiiif.  r.  .;!  hbii  it|;iiifi  inllii  Inl  hy  NOro.  111.  t.  T«.  •. 
84,  »!•»«  h  »ii'|H-.ir«  !«•  In*  tiiir*-|>*MlMi.     i'iiittt. 

*A«  ill*'  -(.iMitf  l.iw  rt'Uiiiit;  til  t-iir,:l.ir>  iiiul  h(*ii*«*lirfakiii(r  haii  rrrrntlT  un»i>rf  t 
vonopl*  i.i)'U'  uhi*r;itii>ii«.  It  m  •|i*«iiif«l  .fiM-at>li'  t«>  -^'t  oiii  all  tii««  rnai-lni«-nt«  in  th^  ftfM 
iiuitiiiii**.   tlii-ir  U'.ir.iij:*  ii|>iiii  ih**  u-xt  Mill  U*  fKi'Liitiftl  m  ih<*  i»n*rp**^  **'  tUf  rha|'«r 

Tip'  7  ti  "  * IV    •-.  ».'.  «.  Ill  i>n.i«t«  thai  it  aii\    |m  r^mi  •hall  hrr«k  ami  rtit*v  att 

eiiufi  h  ft  i  li.i]>i  1.  jiini  "ii.tl  ihtriMh  .tin  rh.itt^-l.  nr.  liai  ini;  *l«»l<*n  any  rhattri  xb  htt 
cliun  h  «>r  •  ii.t|>i-i.  nh.iil  lri-.ik  <>iii  nf  ih«*  i»4iiiif.  t'«i'r>'  vurh  €*t1(i>nclfr,  li^B|r  r««iKt«4 
thfriNil.  «h.ill  «ulh  r  ii«Mili  no  a  ftl<>ii. 

StM-ti.iii  II  «ii.M-!«  (hal  pv«-r>  iMTMin  <*<iiiv!i-f«i|  «if  l«iiritUr>'  ithall  •uff^  dratb  a*  a  f^l'^tk 
anil  •!•-•  tiiri  »  tli.ii  it'  uii>  |mtmiii  Mh-ill  fii(i*r  thr  ilnfllinyr-hfii***  of  anoihrr  with  ini^tttto 
cuiiifiii'.  ttliin\.  i>r  U'iii|!  in  MH-h  iiMflliii|r-h«>u*«<  p\i*t\  i'«>nimit  any  frlony,  and  shali  im 
MthiT  I  .!-•■  I'fi  ilk  ••111  ••!  iht'  «ai<l  iiM«'luiij(  ht>u*«*  in  ih«*  ni|sht-tinir.  »urh  firf^mi  thaU  t* 
dt^iiii'*!  iriiilt\  ••(  l-iir^*l.irv. 

SMiit.ii   I'J  ••ii.titx   ihiki  if  ntiv  |>«*rMiii  •hall  hrt*ak  «ii<l  «*nlrr  any  «l«elliB^-bAi 
•ti'Al  lh<  riiit  .iii\  •  li^iti  1.  iiK^iiiv.  or  i.ilii.ihh>  *t«'iirii%  lo«n\  valuf* 
any  mi.  h  |-r^i|iri>  iiian>  v.iItif»hat«-M-r  in  any  iii«i*lhn^-h<iu««*.  any  |i^rHMi  tht 


put  III  ti  .ir.  ••r  ^litill  oti-al  in  diiy  iImi  lliiik;  hMiii>«*  iin\  i  hali«*l.  i»«Hi«*y.  or  TalaabW  Mwntf 
to  Ihf  \.iluf  in  (hi'  Mh<ih*  nf  .'»'  tir  imiri'.  vst'ry  -u-  h  iil1'rn«t«r.  brinft  coavic««d  thinct 
ahall  »iiltiT  «ii-ii(h  ii«  a  Ifimi. 

S<«-th'ii  !■.  !■?••«  ;•!••«  ami  fiiai-t*  that  n«»  hiiiMinK.  allhoiiirh  within  ihff 
with  ihf  •iMi-tiiii.;  ii«>u«f,  ami  iM«n|M«'<l  thrrvMiih.  •halt  lw<  tltn'med  to  b«  part  0# 
d«vlliU|t-huiiM»  lur  thtf  |*uriiuaca  of  burglary,  or  for  anj  of  Ui« 
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BO  particular  and  tender  a  regard  to  the  immonity  of  a  man's  hoase  that  it 
BtyloH  it  hiH  cti8tlo  and  will  never  Buffer  it  to  be  violated  with  impunity; 
a<;roein(r  herein  with  the  Hentiments  of  antient  Home,  as  expressed  in  the 
words  ol'  Tully  :(q)  "  quid  enim  sanctius^  quid  omni  religione  munitiuSy  quam  domus 
untuscujmque  civiuin  T'  For  this  reason,  no  outward  doors  can,  in  general,  be 
broken  open  to  execute  any  civil  process  ;  though,  in  criminal  causes,  the  public 
Hjit'ety  supei-Hedes  the  private.  Hence  also  in  part  arises  the  animadversion  of 
the  hiw  upon  eaves-droppers,  nuisancers,  and  incendiaries;  and  to  this  principle 
it  must  be  assigned  that  a  man  may  assemble  people  together  lawfully,  (at  least 
if  they  do  not  exceed  eleven,)  without  danger  of  raising  a  riot,  rout,  or  unlawful 
assenibh',  in  order  to  protect  and  defend  his  house;  which  he  is  not  permitted 
to  do  in  any  other  ca8e.(r) 

♦The  definition  of  a  burglar,  as  given  us  by  Sir  Edward  Coke,(«)  is     r*oo4 
"ho  that  by  night  breaketh  and  entereth  into  a  mansion-house  with     *• 
intent  to  commit  a  felony."     In  this  definition  there  are  four  things  to  be  con- 
sidered :  the  iimey  the  jp/rtce,  the  manner^  and  the  intent. 

1.  The  time  must  be  by  night,  and  not  by  day,  for  in  the  daytime  there  is  no 
burglary.  We  have  8een,(t)  in  the  case  of  justifiable  homicide,  how  much  more 
heinous  all  laws  made  an  attack  by  night  rather  than  by  day,  allowing  the  party 
attacked  by  night  to  kill  the  assailant  with  impunity.  As  to  what  is  reckoned 
night  and  what  day,  for  this  purpose,  antiently  the  day  was  accounted  to  begin 
only  at  sunrising  and  to  end  immediately  upon  sunset;  but  the  better  opinion 
seems  to  be  that  if  there  be  daylight  or  crepusculum  enough,  begun  or  left,  to 
discern  a  man's  face  withal,  it  is  no  burglary.(u)  But  this  does  not  extend  to 
moonlight,  for  then  many  midnight  burglaries  would  go  unpunished;  and,  be- 
sides, the  malignity  of  the  offence  does  not  so  properly  arise  from  its  being  done 
in  the  dark  as  at  the  dead  of  night,  when  all  the  creation,  except  beasts  ofpreyy 
are  at  rest;  when  sleep  has  disarmed  the  owner  and  rendered  his  castle  defence- 
less.' 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward  Coke's  definition,  in 
a  nuins ion-house  f  and  therefore,  to  account  for  the  reaeon  why  breaking  open  m 
church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  observes  that  it  is  aamus 
mansionalis  Dei.{v)  But  it  does  not  seem  absolutely  necessary  that  it  should  in 
ail  cases  be  a  mansion-house^*  for  it  may  also  be  committed  by  breaking  the 

(ff)  Pro  domo,  41.  (<)  See  pii«««  180, 181. 

{r)  I  IIhI.  W  C.  &47.  (»)  3  Inst.  63.   llIaL  P.  C  350.    1  Hawk.  P.  C  lOL 

(•)  3  liMt.  63.  (•)  8  Inst  M. 

there  »ha,\\  be  a  communication  between  such  building  and  dwelling-house,  either  im- 
mediate or  by  means  of  a  covered  and  enclosed  passage  leading  from  the  one  to  the  other. 

Section  14  enacts  that  if  any  person  shall  break  and  enter  any  building  and  steal 
therein  any  cliattel,  money,  or  valuable  security,  such  building  being  within  the  curtilage 
of  a  dwelling-house  and  occupied  therewith,  but  not  being  part  thereof,  according  to  the 
provi.»*ioii  h«'rc*in before  mentioned,  every  such  oftender,  bemg  convicted  thereof  either 
uiK)n  an  indictment  for  the  same  offence  or  upon  an  indictment  for  burglary,  house- 
breaking, or  stealing  to  the  value  of  5/.  in  a  dwelling-house,  containing  a  separate  count 
for  such  otfence,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  life 
or  for  any  t<»rm  not  le,s8  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exoeedinff 
four  years.  an<l,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit)  in  addition  to  such  imprisonment. 

And  section  15  enjicts  that  if  any  person  shall  break  and  enter  any  shop,  warehouse, 
or  counting-house,  and  ste^il  therein  any  chattel,  money,  or  valuable  security,  every  such 
offender,  being  convicted  tliereof,  shall  be  liable  to  any  of  the  punishments  which  the 
court  ninv  award,  a.s  hereinbefore  last  mentioned. — Chitty. 

^  No  difficulty,  however,  can  now  arise  on  this  point,  as  the  time  in  which  the  crime  of 
burglary  can  be  committed  is  expressly  defined,  by  stat.  1  Vict.  c.  86,  s.  4,  to  commence 
at  nine  o'clock  in  the  evening  of  each  day  and  to  conclude  at  six  o'clock  in  the  morning 
of  the  next  .succeeding  day  .--Stewart. 

'  The  new  statute  doe^f  not  contain  the  word  mansion,  which  was  formerly  held  to  oomt- 
prehend  out-house.s,  if  parcel  of  the  dwelling-house;  the  consequence  of  which,  and  of 
the  new  provisions  in  ss.  13  &  14,  is,  that  no  building  except  a  dwelling-house,  or  a  build- 
ing immediately  connected  therewith,  can  now  be  the  subject  of  burglary  either  at  com* 
mon  law  or  under  the  new  statute.    Where  the  owner  has  never,  by  himself  or  by  enj 
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fpiU'it  iir  WttIN  (it'»  t"trn  ill  the  iii;;lit  ;•  W)  tlioiii;h  that.  p«*rliap«.  i^ir  ff^lwanl  r«4i« 
Wuuld  liuvi*  tulinl  till'  iii:iii**ioiiIh*ii^>  iit   the  ;;:irriMiii  <ir  f^iriMimtiMn       S|N'lfiiaa 

»*y.|.-  1      <lrtilM'**  )>iir^i:ir\    tn  I u*»*fiiThti  diru/.tf-  tilt-uju.%  *Aif//</tii*H/f,  tri  rii/#»a«r, 

""*  ■'      ttnim  UiHi*'T%tiik  i>*>ittiiuthVt  f'Uf'jt,  !!•/  ff /••/infill  y'T^wfrw !!</«# m  "      Alnl  IIm-T^ 

•   -(-In  tib^  til    H.tfLi'9      I  Ma«4    I'  I     la 

>f  111*  family,  •|i-]>t  :ii  (iii-  liiiii->f'  il  i«  lint  liK  «iwf|].ii^  1i«»iim*  mi  «.«  tn  l^*  t)if  tu' jr«  t  i>f 
bur|tl.ir\ .  1m'\  «  M.irtm.  |{.  A  K  <*  «'  ii'**.  Aii-I  •••«'  l.><iii  •  i'A,<f.  l.«*^i  h.  !••'.'.  rKt'a*|» 
imn'i*  ru-*'.  I<1  >'*  >.  \Vip-if  a  o«T\.ilit  liii«  jmrt  ••!  a  h>>ii"'  \**t  )ii*  <h-i  iipdlbnii.  «ihI  tl.«-  rwft 
isrt**i*M>il  l'\  li.i- I'M'i'r.i  Nir  !i»r  tifliff  |-iir|'«»-«*«.  tti*' |-»rt  rftvM-l  •  •tiiinit  tf  «l«-rni«^i  i^rft 
of  tilt*  ^i-rvaiil'*<  'lHill.ii.'-h<iiiiic  :iiiil  il  »ii]  In-  itii*  •.triii'  if  aiiv  f»llifr  i-rrM^n  Iia*  \^T'.  '4 
till*  li"U"*'  •iii-l  ill*'  I*  "t  I-  ifi-r\i*«l.  KfX  •  •.  \^  tl«i-ii.  M  A  k  <*.  1'  ll'i.  \%  titfr  •  •«rvant 
■tii'ijl.tif-  ii|  ••II  \i:\*'  \"X  tt.i-  W"*'  ••!  ■  I'ltaiii  ri'^^n.^  in  Ki«  ii.ii«il«-r  •  pr«'iiiiB«-«  i**r  liiiiiM-ir  aiipI 
fiiiiiil> .  tiif  |<i«-iiii-i-«  in.i\  If-  t|i«-rit*i-il  a*  fill*  iiiii^ifi  •  <lwi-hiiik*  iii>ii««\  i«lilitH.|:it  ih**  kvr- 
Taiil  i*>  till'  oiili  |N  r*«iii  will*  iiilialni*  ilifiii:  Inr  li«*  •li^H  U*  t-oii^Kli  r^*!  <*•  li«tiif  lh*^v  «• 

lUTVJilil.  Il>'t  •!•>  tflillll.'  :»«  ti-li.»lil  l{*>X  II  StiM  k.  l>i  !**'».  \\  tii-ri- H -ho|<  MA*  rilllf^la.la 
•iftlli'  ••!  ttif  HparlliM'liI^  >•!  U  }|iiil-«'.  II  H.i«  lii'M  IImI  ttir  •)iii|i  w.i*  •lill  yjktX  **i  llir  •i«rii- 
illg-liMii^i*.  uii>l  thai   liiirtfliAiy  iiii^*ht    (•«•  •-*  1111111  it t***)   in   it.  «•  th^*  hi*ii*i*  ••!  thr  Liii-i«'^*i 

(filwMill  «  t*a-f.    I^'Hi'll.  '.^7.        WtiiTf  It    lllU«(    Im*   UhI   111   Xhv   lll'lh  tlllfllt    |ii  \m*   t\tr  ilw^'i^.h^' 

houM<  ill  llic  Imiilliinl.  If  h>>  tirruk  t»|i«-ii  ihi*  ii|Htririifiit"i  i»l  hi«  hHl|r«*r«  anil  •tral  iLr.r 
gtMMiii.  11  In  iidi  hiir>;li»r\  ;  Inr  u  iuaii  «-diiti<i|  }*«•  |:iiilt\  of  )>ur^Ur\  111  hi*  uwii  Ih'U*^. 
KrI.  ^4.  ' 

With  ri*«|rti-t  t<i  th««  iifw  |Ti*\  i«i<i|i«  f-iiiitatiiifi  III  •«.  t  '.  A  llnf  lh«*  tM*«  •t«Iutr.  it  anuM 
fi^rm  that  aii\  t>iiil>hii^  wh;fh  {■■•tnri*  th«*  ]-ii/«i:iii;  i>\  thi«  «fatiiti*  w>>ulil  \»a\*'  l««li  tl**-  kul.*- 
jerl  cif  Kiirt:i.ir>.  \'\  t*:l^-h  ••f  il«  Umii^  Miihiii  lh«*  1  tirtil.i^<*.  luay  !!••«  Iw  ihr  •uK^t^  t  -  ( 
an  inilit'tfiifiii  uikIit  li.  It.  Th^*  111:1111  •|ii«*»tii>ri  in  •ii«-h  i-»'*'^  mil  I  «*.  ntiai  •Ktii  !«*  <■•<»- 
■Hl«*rt<«i  an  lii'in^  Hithin  ihf  nirtiLit;**-  whirh.  111  ihf  I'l-rnii**  »{*•  U  lj»'y.  i«  •!«  riiM-l  tn  («>  * 
^aril«'n-\iini,  lit  hi,  ur  |ii«m-i*  nt  %iiiii  ^nitiriii.  hmtf  iit*ar.  iin*l  (wli'iijrmie  !•».  th**  Ut^*»t»»^ 

Such  ISM r ill* n.  At*.  niii«l  Ix nn***  t^'il  Hith  ihf  iiif«*U4ir**  !•>  cmr  iiiiini«*rru|iir«l  fm*^  •« 

riii*h>*iiir«'  lit  •Miiiif  kiml.  »n'l  |*«*rhti|>«  "tifh  Ifiii'r  iii:i>  itinn*  |ir«>|i**rl%  l«*  tff>mi*<«|  ihv  rur- 
tiUiEt*  (hiiii  th*'  ^rMiiifi  lyiii^  uilh:ii  .t.  An  iiiijii  tiin'iit  innlcT  tht*  iifw  >«-4  ititii  iuu«l  bi«v 
that  till*  l*tiiMiii^  «.!•  wiihin  tin*  i-urtilici*  *»(  tin*  |irt>-«'t  niitr'*  i|williiiiS'h«iti*«*.  ami  tliAi  a 
itkii  «Miu|iiiH|  thi*r*-uitli  !•>  tlif  |'rii*i-«  iidir;  hut  it  vi«iiilil  ufin  thai  it  iir>««|  ii«*l  a«rr  thai 
thr  hnihiin»r  Ha«  out*  m  wlurh  l>iiri*l.ir\  1-4 -iiM  iMit  !■••  itniiiiiitli-*!  St>  IC*'\  if  IUil«iA««. 
K.  k  \i  *'.('.  ^'^i.      riif  iiIIht  rl.iii*f«  iif  thi«  ^tartito.  n.inii*lv.  •   !*>.  a*  tii  •a«-r.lfie«*  fir  \Air- 

Clary  an>l  •^ti-alm^  in  11  i-luiri-h  nr  i-hitj***!:  •    I'J.  a*  In  hii(i*«-l'r«*akinic  an«l  •ti'»!.n^  in 
c>ti<*i*.  aipi  «.  I'l.  ii«  tti  rnl-lfry  in  a  •h>i|*.  will  U*  nmr*-  |ir*>|rt*rly  th«-  •iitijt**  l«  1  if  ntR*»*| 
tii*n  Mil  1  •■\)Nii>|{|iiii  111  till*  Mill -I -•■••ill  11)!  4-lia|it«*r.  17.  !•>  wlnrli  ilif  ri*Ailrr  i«  rrfrrrt«l 

A*  f  '*••  *'•  ■'•  ■■  tioiii  .ill  llii- i-a««-.  It  a|i|>«-.ir«  li1.1t  It  liin*t  !«*  a  {•Iji'v-  ••!  artiial  *€#»- 
Jrh.i .  '1  Itii*.  •!  hi'ii»*'  iiii<h-r  rf|«^iir.  Ill  mIiii'Ii  ii<>  liii*-  h\i-«»  (lii>ii|rh  thi*  ii«n«*r  •  |'r<*f«-n«  .« 
t|«*|Mi»it*"i  th*'t«\  \^  u**t  a  pi-ii  •■  III  whii-h  l>iirk*likr\  i-mIi  !•••  inliiliiillf^l ;  li»r  it  i  «hti*4  k« 
(ItN-iiiiil  iii^  •li«*-liink*  )i>>ii»i'  until  li«*  h.i»  t.iki-ii  {••••-•■•«iiin  aii*l  l«*|riin  !••  ittlial-it  it.  I 
Li*iM-lt.  l**'*  Ni<r  Will  ii  iii.iki-  Ati\  ilittiTi  IK  ••  if  i<ii«>  ■•!  ih**  w«*rkiii*'n  ••iiiMKirf^l  in  tbr  r^ 
|Miir«  Hlf*'!*  ihi-ri-  111  iirilt-r  !••  |>riit*'i-t  ii.  1  l.i*ai*h,  l****.  i<<  n  /i*.  N<ir.  thmiirh  thf*  h<4i«^  .« 
n*iMly  ti>r  th*-  r*'«  fptinu  of  th*-  ••un^-r,  iiimI  Im'  Ihl*  •■•lit  lii«  |>r^i|M*ri>  inf«>  il  rr«-|«raf •  •rt  ui 
biii  «>wn  rfiii>>\al.  Mill  It  1  ••i-i>iii*>  |iir  ihi«  pnrpm*  lii«  iii.in<*i«>ii.  •  l^*«<-ii.  771.  Ati'i  tib«-ffv 
Uit*  (iwiit-r  ha*  iifi^T.  l'\  liiiii«tlt  i*r  l'\  aiiv  •»!  hi«  f.itii.l\.  alfpt  in  liit*  h<*<i««*.  it  f  h>«c  h^ 
tlwrlliiik'  hiiu*i<  •■•  iio  !••  iii.iki-  iIm*  lirf.ik:iiir  ili<*r«-*it  l-iir»:lary.  thiuiirh  h«-  ha»  u*#«l  ii  f<^ 

hm  iii**al"  .iii'l  all  till-  I'lii] -•  ••!   Iii^   liii>in«-**.      iiii»<    A   \l\    1*.  1'    I  '•*.     .**»«i.  if  lli<>  Lar»  1 

liinl  ••!  a  lioii^i-  I  MTi  )i.i->i-  ti»i  fiiriiitiir^-  *»t  )ii«  i»iil-k;ii;ni;  t«-niint.  an«l  |>p««i*iirr  a  •rrvatiS  *  ^ 
fel««<-|i  th' I*'  HI  «ipii  r  til  ^*-..a:>i  .:.  l-ul  HiihiHil  ati\  iii{i'iilif»ii  «»f  making  it  hi*  •-wn  rw 
cli*ni-«-.  a  lirfakiii^  ifit«t  th**  iifti*«-  will  n<>t  ainiMini  Id  )>iirtrlarir.  •  l^-ach.  ^7^t.  But  if  tf.« 
a^*iit  ••!  II  |>iil-li«-  t  ••tii|Mti\  rt-ph*  at  n  n.irfhiiii-t*  I'-l-'iiiTini?  t<i  hi«  ••in|il'*y«*r«.  thi*  rrTrr.« 
niu\  !>••  4  ••iiitii:t(*<i  \'\  l>i>akiiij  It.  ami  li*-  iiiav  |i«>  •-•in«iih*ri*«l  a«  lhr«ii«rn«-r  •  l^'^rh.Vjl 
And  It  '••'•'nix  Iliat  il  a  man  <li**  in  hi*  h*iii*«-.  aii«l  hi*  f\t**-ultiri  |hiI  M*lTanla  in  II  ft&*i 
k«*«'|i  th*-iii  lli«-r^-  at  l-i..iril  uac*"*.  I  iir^'Iarv  iiia\  U*  liiniiiiitliNl  in  hrr«kin|e  it.  aa«l  it  l&af 
Im!>  Uii1  to  I*'  thi-  i-\ii  u:'>r*    I  rii|fri\.     *J  K.<**t.  IV  i'    4'.'*'. 

It  ••■•■m*  'Im;!!-  ••  til»-l,  .i«  .il-.\i*  t-l.-f-ri*""!.  that  iIm-  \'T'*}  ri»*t'ir  i»f  lh*»  hou»^  nr>«>«|  n*'*!  \^ 
artuali>  witli.n  it  m  tli**  i.iif  tii«*  ••th'tn**  i*  •'••miiiitt*'*!.  |ir>i«i*li^l  il  i*  c*nt>  i»f  hi*  rv^fu.*.* 

iila4'4-«  III   al>*>«l«'.       K'>r  il    Im    1im\i-«  it    r   '*.-   r.x.rt.*  li.    thnilich  lin  |^r^nn   rr*i*l««   thrrr   '.n 
lift  iilr>i  In  «*.  It  %%ill  *till  U*  hi*  m.iii*iiiii.      .\*  if  a  ninii  han  a  h«>ii*«*  in  fiiivn  an«l  mtttnuhi^t 

in  th tni'ri.aipl  k' ••■*  t-- Hk' li!!i  :    u  tin*  *iimiiM-r   fhr  nfM-ftirtial  hr««kinit  mUv  eitb«^ 

with  a  Ii  l>iiiii*ii*  ih-ik'ii  Mill  U-  I  iirt:Urp><i*  K'>-t  77  Aii«l  thmi^b  m  man  1««t«>«  k:* 
hou***  aii'l  III  \i-r  III*  .III*  !••  l:«i-  in  ::  ai;.iiti,  «§•!  if  h*'  ii*<^  |art  ••(  it  a*  a  •hii|i.  an«l  Wt*  a 
Mfr%alil  aifl  ii:«  fKiii.U  li%«'  alnl  -li-*  ]•  lit  aiii-?lM*r  |<  irt  ••!  it  fi^r  f<*ar  th«*  |4aa'v  alitiahl  t# 
ruhU-it,  aii'i  h  T*  ihi-  ri-*t  !«•  liHl^i-r*.  lh«'  hal-;tall«>li  \*\  hi*  ••*r«aiit  antl  lamilT  vUl  t«  a 
liatitalinn  l>\  hiui.  aini  ihr  •ho|»  lua)  buU  U*  «xju»i>h*r««l  aa  {aart  of  hia 

4!*l 
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fore  we  may  safely  conclude  that  the  requisite  of  its  beine  domua  mansionalis  is 
only  in  the  burglary  of  a  private  house,  which  is  the  most  frequent,  and  in  which 
it  in  indispensably  necessary,  to  form  itn  guilt,  that  it  must  be  in  a  mansion  or 
dwelling-house.  For  no  distant  barn,  warehouse,  or  the  like  are  under  the 
same  privileges,  nor  looked  upon  as  a  man's  castle  of  defence;  nor  is  a  breaking 
open  of  houses  wherein  no  man  resides,  and  which  therefore  for  the  time-being 
are  not  mansion-houses,  attended  with  the  same  circumstances  of  midnight 
terror.  A  house,  however,  wherein  a  man  sometimes  resides,  and  which  the 
owner  hath  only  left  for  a  short  season,  animo  revertendiy  is  the  object  of  bur- 
glary, though  no  one  be  in  it  at  the  time  of  the  fact  committed.(T)  And  if  the 
barn,  stable,  or  warehouse  be  parcel  of  the  mansion-house,  and  within  the  same 
common  fenee,(y)  though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  therein;  for  the  capital  house  protects  and  privileges  all  its 
branches  and  appurtenances,  if  within  tne  curtilage  or  home-stall.(2:)  A  chamber 
in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a  distinct  property, 
is,  to  all  other  purposes  as  well  as  this,  the  mansion-house  of  the  owner.(a)  So 
also  is  a  room  or  lodging  in  any  private  house  the  mansion  for  the  time-being 
of  the  lodger,  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outward  doors.  But  if  the  owner  himself  lies  in  the 
house,  and  hath  but  one  outward  door,  at  which  he  and  his  lodgers  enter,  such 
lodgers  seem  only  to  be  inmates  and  all  their  apartments  to  be  parcel  of  the 
one  dwelling-house  of  the  owner.(6)  Thus,  too,  the  house  of  a  corporation  inha* 
bited  in  separate  apartments  by  the  officers  of  the  body  corporate  is  the  mansion- 
house  of  the  corporation,  and  not  of  the  respective  officer8.(c)  But  if  I  hire  a 
shop,  parcel  of  another  man's  house,  and  w^ork  or  trade  in  it,  but  never  lie  there, 
it  is  no  dwelling-house,  nor  can  burglary  be  committed  therein,  for  by  the  lease 
*it  is  severed  from  the  rest  of  the  house,  and  therefore  is  not  the  dwell-  r*22fl 
ing-house  of  him  who  occupies  the  other  part;  neither  can  I  be  said  to  ^ 
dwell  therein  when  I  never  lie  there.(d)  Neither  can  burglary  be  committed 
in  a  tent  or  booth  erected  in  a  market  or  fair,  though  the  owner  may  lodge 
therein ;(6)  for  the  law  regards  thus  highly  nothing  but  permanent  edifices;  a 
house  or  church,  the  wall  or  gate  of  a  town;  and  though  it  may  be  the  choice 
of  the  owner  to  lodge  in  so  fragile  a  tenement,  yet  his  lodging  there  no  more 
makes  it  burglary  to  break  it  open  than  it  would  be  to  uncover  a  tilted  wagon 
in  the  same  circumstances. 

3.  As  to  the  manner  of  committing  burglary:  there  must  be  both  a  breaking 
and  an  entry  to  complete  it.  But  they  need  not  be  both  done  at  once;  for  if  a 
hole  be  broken  one  night,  and  the  same  bi'eakers  enter  the  next  night  through 
the  same,  they  are  burglars.(/)  There  must  in  general  be  an  actual  breaking; 
not  a  mere  legal  clausum  fregit,  (by  leaping  over  invisible  ideal  boundaries,  which 
may  constitute  a  civil  trespass,)  but  a  substantial  and  forcible  irruption.  As  at 
least  by  breaking  or  taking  out  the  glass  of,  or  otherwise  opening,  a  window; 
picking  a  lock  or  opening  it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door, 

(«)  1  IIhI.  p.  C.  56rt.    Fort.  77.  (•)  Fort.  38,  39. 

{9)  King  vg.  aurlHiid,  P.  16  Q«o.  in.  br  aU  Uie  Jadg«g.  {*)  1  Unl.  P.  C.  (58. 

C)  1  UhI.  v.  C.  &6S.    1  Uttwk.  P.  C.  loL  (•)  1  Hawk.  P.  C.  101 

(•)  1  Hal.  P.  C.  55<i.  (fj  1  iUl.  P.  C.  6M. 

(»;  Kelw.  84.     1  Hal.  P.  C.  666. 

1  Burn,  J.  24th  ed.  503.  Russ.  &  Ry.  C.  C.  442,  S.  C.  But  in  an  indictment  for  larceny 
from  a  dwelling-house,  where  the  prosecutor  left  his  house  without  any  intention  of  living 
in  it  again,  and  intending  to  use  it  as  a  warehouse  only,  though  he  had  persons  (not  of 
Ills  family)  to  sleep  in  it  to  guard  the  property,  it  was  held  it  could  not  be  considered  the 
prosocu tor's  dwelling-house  to  support  the  charge.  Russ.  &  Ry.  C.  C.  187.  And  if  the 
oeeupier  of  a  house  removes  from  it  with  his  whole  family  and  takes  away  so  much  of 
liis  goods  as  to  leave  nothing  fit  for  the  accommodation  of  inmates,  and  has  no  settled 
idea  of  returning  to  it,  but  rather  intends  to  let  it,  the  offence  will  be  merely  larceny, 
Fost.  70.  And  the  mere  casual  use  of  a  tenement  will  not  suffice;  and  therefore  the 
eircumstance  of  a  servant  sleeping  in  a  bam,  or  porter  in  a  warehouse,  for  particular  and 
temporary  purf>o8es,  will  not  so  operate  as  to  make  a  violent  entry  in  the  night,  in  order 
to  steal,  a  burglary.     1  Hale,  657,  658. — Chittt. 
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or  uiil<Nmiiit;  any  titlii>r  tattfiiiiii;  wliirh  tli«*  uwricr  hnn  |ir«>vii|o«l.*  nul  if  ft  prP> 
ft4»fi  Ifuvi-x  ill-*  iiiNir?*  iir  uimliiu**  ii|ii*ii,  it  !«•  Iiin  *ihii  tuily  anil  iit*cl>iS*' ■*<*«'•  aik«i  tf 
ft  man  fiitt'i>  tlii-n-in  ii  ii  im  i»iirt;lurv;  \i't,  il  In-  utl«-n»anU  uiiIim  k«i  an  iijr.rr 
ur  cliaiiilM-r  itiMir.  ii  i*  »••  y  **  Hut  to  ri>tii«*  diiw  n  a  i-liiiiiii«-\  i*  hvUi  a  l*ttr^lart*»aa 
CMitry ;  l<ir  tLul  i-«  »••  iiiiitli  «-1*hm*i|  an  tin*  iialiirt*  «il  tliiiii;*  mill  |M-rtnit  A>  .Sw, 
ftlmi,  t«»  kiiiN-k  ut  (li<*  liiHir,  himI  ii|m>ii  fi|N-iiiii^  it  to  rii«li  in  hiiIi  a  Iriiiiifua 
iiitoiit ;  i*r.  uiiiliT  |iri*li'iif'i*  •>!  takiiii;  liMl^iiiLrt,^  (i,  tul|  i]|miii  ilir  Ijinilnnl  and  nib 
liiiii ;  ur  t«»  |iriH-iirf  ji  tiiii<*i;ili|i*  in  ^iiiii  uiliiiittain-i*.  in  i*rtii-r  t«f  ■*•  un  li  t'lr  trmil«»r«, 
niid  tlirii  t«»  liiiiil  (Im*  (*fiii*»t:iMi'  anii  r«ili  tlu*  luiii^i*;  all  tliiiM'  fii!rii-«  liavt*  i^ycn 
•■••»-i  Hilj>i«li;***l  )*iirL:Iarii»ii>».  !lii»ii:;li  thrn*  wa^  *u**  aHuul  hn-akiii^.  I*>r  th« 
""'J  law  uill  iii>t  -^iitlrr  itsrll  \*t  Ik*  iriHt'ii  hiiIi  I>\  •iiK-h  i*\a«ii»h«.  •-•|if«  lailT 
UtidtT  till*  •  liiak  •'!  l«':;al  pnii-r****.  i  .  Aim!  *>«».  it'  a  M-rvant  **|H-no  aiMl  i-iil«-r^  Li« 
inarttcrV  I  liaiiilMT'iliMir  \i  nil  a  tclnhiiMiii  ili'ftiirn.  i*r  it  aii\  otluT  |M'pM*n  Umiiiiu^ 
ill  tin*  "atiir  liiiiit«*  iir  in  a  |iiiI>1m'  inn  oprnn  un*!  i'fii«-r^  ani>tli«r'n  tl'xir  «itli  wuih 
evil  intriii,  ii  i*«  Imrifiary  Nay,  it  tin-  MTvant  <  iiii>»|iiri-*i  miiIi  a  piIiUt  ai»«i  U*U 
him  inlt»  tlu*  Ihuim*  liy  niL^lit.  tlii"i  i»  hiir^lary  in  iMitli:  k  t'lr  tliv^t-nant  i^tluUi^ 
ftli  unlu\%tiil  att.  ami  tin*  ii|»|Mirtiiiiily  allonltNl  luni  •>!  il<iini;  it  mith  cn-atrr  vm/mt 
rat  her  iit;L;ruval«-n  tliaii  «*\ifMiiati-i  tin*  t;uiU-  A^  l'«>r  tin*  mtry.  any  tin*  lra*i 
de^n*o  «»t  It.  witli  any  {lurt  ••(  tin*  UMly.or  with  an  in«triini«*nt  lifM  in  tli«-  La&«i, 
is  Kultlrimt ;  an.  Ut  ttrp  i>viT  tin*  tliri-olii'lil.  %•*  put  a  hamJ  «ir  a  li«N>k  in  at  a  wib* 
Uow  to  ilraw  out  ^•mii|<*,  ur  a  |ii«ti»l  t<>  iirinan«l  oim*'?*  inniiry,  an*  all  ut  thfin  l*«r- 
glftrii»un  rntrit"*.. /.'^     Tin*  entry  niuy  Ik.*  U-t<>r«*  tlu*  hr^-akiiit;.  »i»  wvll  ft*  ft^cr: 

.«    I  Hal    I*  I     ^^1  •    Mr«  ««l      1  11*1    f  «     U^      1  IU«k    r  4     ML 

•  •  I  u*m%.  !•  i    \  :    I  ii«j  f  r  u:  >•   i  ii«i  i-  r  v^    i  ii.*^  r  «    \  ^   i  m  }«• 

i<   1  lUwk  I*  I    1  .: 

*S(>  til  |>u«li  ii|M'ri  iim*<*i\**  <|iMir*  wliii  li  oliut  I'V  ilicir  iiun  «•  ii^lit  >•  l*urjelAri<KA«.  lli«iu£b 
ihi*rf*  i*  ii'i  nt-fiial  f.i«N-iiiiiir  •  Kt*!.  IV  <*  l**7.  ruli:ri»;  ilitwii  tin*  mimIi  ••(  m  «in«ft«Mi  u  a 
bmikiii;!.  iImmi^'Ii  It  li.i*  ii«>  f.k«t*-iijni;  ainl  i«  «iiily  ki-|>l  in  it*  pliM^  l>)  tin*  |>ullv«  «r>ij[hi  . 
it  in  iNiu.ilU  a  liriNtkmtf  .iltliiiii;;li  iIiiti*  i«  uii  «>iilfr  klmtit-r  mh\>  U  t«  n<>t  |>ul  Ui  Ku**  A 
Rl.  ('.  (*.  I-M.  An<l  wIkti-  n  Miiiilnni  ii|m  ii«  ujm^u  h.ii;rf».  aii(|  i«  f«t*lfnMl  I>t  a  wmI^.  m* 
that  |iu«liiii>r  uiTaiii*!  il  will  «i|>«>ii  It.  fiiri  lUh;  it  i>|H'n  )•>  |in«liitiir  ac«iti»l  il  i«  ■iifB«-irnt  to 
oon»iitutf  M  lir«*nkitik'.  I<ii*<  A  H\.  <'.<'.  .'I'lV  Hut  Hhfn*  tli«*  |iri*«tnrr  l>r>>k«*  not  of  « 
Oi*ll«r  li>  littitifc*  ii|'  il  lit-a\\  tliip  li>  hIiji  h  tlif  I'fllar  i^jkt»  i  li>*«t|  mi  tli«*  ciul*ii|i*  n^st  \L^ 
•tri'ft.  I  ilt«- tl.i|i  w.i- imi  fM>hi-<l.  Kilt  it  lisil  lN>If«.  •lA  iif  ih«*  lfarn«-<l  jui||;«-«  «i«-ri*  i*f  fi|4n.' a 
that  lliiTi*  H.I.O  ;i  "iitlii-it'iil  l-rcikiiit!  U*  i-«>ii«titiii«>  liur^'Lir)  .  iIm*  rt'rnjiiiiinf  •!«  w^rr  of  a 
r«>ntru!\  ••{•iiimii.  Kii-*  A  |{\  «'  <'  l'i7.  .\n<l  it  i*  l«>  l-«*  (iImmtx***!  iIiaI  fi^n  nhm  lK« 
6r^t  •■iiirv  ;-  :(  ni«-ri-  tii-*|i.i«-.  i'i-;iit;  .i«/<''-  ^kii>Nj  •!/• -'i.  if  iIm*  tlii«*f  «ft«*niar«l«  l*r*«k«rk|^B 
anv  iiiiifr  rtM>iii.  In*  Mill  K«-  ^'iiilt\  ••!  hiirtfliirv.  i|  ll.tli>.  'I'l.:.    »n*\  thi*  mav  l«>«lf«fi^l«  a 

«  ■ 

at*rv:»iii  uliii  •'Il  i-|i«  III  .III  .uli.ii  •■nt  r«Miiii  iiiiLtirhiiikr  lii«  iii4«Iit*«  ilfmr  mi*I  fnt«»nac  htm 
aftartiiM  lit  wiih  mi' nt  to  Witl  hiin.  1  Il«lt\  .V'i4.  Hut  lunl  liiilr  iriuk>l«  «h<-ib«*r  a  fwr«| 
at  all  ini)  i«  ^'iiilt\  f\  I  iir^'l:ir\  k>\  ri«iti|t  in  tli«'  iiitrht.  •>|x-iitn|{  lii«  imn  il>»ir.  ami  •l#ttiiaf 
gfMMl*  triiiii  I'tlMT  r<-*'iii'«.  1  II.ili*.  V'll.  AihI  it  •«-i*rii«  i-frlaiii  th.At  liffakin^  ••|«-ii  arb^M 
or  trunk  i«  imt  in  it>t  ll  l'nr^'luri>>ii«.  i  Kii«t.  1"^.  1***.'  .mil.  ikit'^tnhnie  !•>  thr  l«-iKf-r  i>|>«a.A^«. 
the  MiiiH'  |>r:ni-i|>|i'  .i|i|ilh'«  t4t  i-iiiitMinril*,  ]ir***««'«.  un<l  ntlii'r  ti\tun*«.  «ilii«-h.  lh«iuch  a^ 
tarhiNl  !••  th«*  frti-lii'lij  iiti-  iiitiitiltfl  inly  th**  Utttr  in  Mi|i>ly  ihr  jlaifof  in-»«»IU 
dt*|MMiiiirif«      K<»»t    I".'      **iiifTi. 

**  It  mil  U'  l>iir/l.ii\  to  iiiil.iti  ll  :in  iiiiMT  iliMir  wstli  a  fi-I"ii:<>ii«  intrnt :  ami!  «hal^i«T 
woiilil  ).•■  .1  l<if:ikiiii!  •>!  .Ill  ••iir»T  il'-'r  Hill  uImi  Im-  a  l>ri%kkint:  ••!  an  inn«*r  «kiur  t««  can*i«- 
tuti*  t-ur jl.ir\       **.-.■  J  K-k-t.  V  *'.  **^. 

Hut  ll  •!•>••«  i)4it  ««>i>tM  lo  I-*-  a  l-tir^lury-  to  l>r«-ak  tli«*  i|i«»r*  of  ru|iUiar«U.  yrwia.  aal 
cliM«*i«.     M'pI      I'liiTr^. 

"Si  if  tlif  prioi'inr  l<r>ik«  i>|«'ti  a  •lii<|*-iii]n«|i>w  anfl  with  hi«  han*i  lak«««  nut  fravK 
thr  nth*ii<.>  !•  «..iii|.l.ti*.  K>Hit  H>7  Kii*.*  A  Uy.r.  r.  vr.*.  S.  IV  Intrmlunnir  tb#  ba»4 
lirl«i«-«*ii  ili«-  t;Ia««  ••!  :iii  oiiti-r  wiihIum  aiiil  an  iniii-r  «hultfr  i«  >uffirirnl  rntrr  to  cnt»»%f 
tutf  liiir^l:kr\  Hiioo  A  \i\  < '.  *'.  ••II.  .VihI  wht-n'  »«-VfrAl  liatinir  hn*kt-n  ofiV'n  a  b<^*ir. 
an«l,  aitiini'iiiii;  t<>  iiit«-r.  .it*'  **\*]mi^-*i  l>\  tin'  own«-r.  an<l  in  making  a  |«««  at  bim  th« 
h«n<l  of  ••iH-  of  till*  |>.irtv  >  »;tliiii  till*  tliri'«lioli|.  In-  Mill  Im*  tfuilly  i»(  lairylArT.  I  lla^py. 
ftVi.  If.  li«>Hi\i  r.  .Ill  iii-iruMi«-iii  li.i«  U**'fi  thru*!  intn  tin-  «»inil>>w.  not  liir  ibr  |j4ir^«o 
of  tukiitt;  ••111  i-r><|>«i  t\  .  l-iit  ••ri!>  « .tli  iil.iii-1  to  ti>rni  thi-  a|^*rtur«*.  ilii«  mil  not  li^  rv^ar^ird 
an  an  i*iiir\.  A  \a'.\*  h.  (•■'•.  or  it  ii  hi>u*«*  In-  l-rnki'ii  ofwu.  an^l  thr  iivinrr.  tbrtni^b  tba 
frar  fM  i-M-ii>iiftl  \,\  tin   •  ir<  uiii*?  uff.  thn-H  out  In*  fitMiii>\.  tin-  hur^larr  mil  nt»t  1^  <\^)iB- 

tilrt***!     1  llrfli*,  ■'•'•'•      It  ••'•  III"  •li'ii^ttiil  wlifthi*r  •lii»>fiiii;  tlirouirh  a«:n<lt*«  la  »uft«ival 
ly  tli«*  ciitr^  ••(  tl.f  *h<>i  «liMltar^-i«|  .  Liit  it  Mt-m*  ii,f  ).«*:itr  opinutn  that  ll  la.  aa  ift  ILm 
m  U  l"iiy  I'}  killiiifr  i»  an  iiiurli  atlrni|ttcHj  aa  in  thr  intruUuctiun  of  aft  iBSlniaMBt  ft 
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for,  by  statute  12  Anno,  c.  7,  if  a  person  enters  into  the  dwelling-bouBe  of  another 
without  breaking  in,  either  by  day  or  by  night,  with  intent  to  commit  felony, 
or  boing  in  nuch  a  house  shall  commit  any  felony,  and  shall  in  the  night  broak 
out  of  tlio  name,  this  is  declared  to  be  burglary,  there  having  before  been  different 
opinions  concerning  it,  lord  Bacon(in)  holding  the  affirmative  and  Sir  Matthew 
Ilali'(;i)  the  negative.  But  it  is  universally  agreed  that  there  must  be  both  a 
breaking,  either  in  fact  or  by  implication,  and  also  an  entry,  in  order  to  com- 
plete the  burglary." 

4.  As  to  the  intent ;  it  is  clear  that  such  breaking  and  entry  must  be  with 
a  felonious  intent,  otherwise  it  is  only  a  trespass.  And  it  is  the  same  whether 
such  intention  be  actually  carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  a('t,  of  which  the  jury  is  to  judge.  And  therefore  such  a 
breach  and  entry  of  a  house  as  has  been  before  described,  by  night,  with 
intent  to  commit  a  robbery,  ♦a  murder,  a  rape,  or  any  other  felony,  is  rtoo'k 
burglary ;  whether  the  thing  be  actually  perpetrated  or  not.  Nor  does  ^ 
it  make  any  difference  whether  the  offence  were  felony  at  common  law,  or  only 
created  so  by  statute  j  since  that  statute  which  makes  an  offence  felony  gives 
it  incidentally  all  the  properties  of  a  felony  at  common  law.(o)" 

Thus  much  for  the  nature  of  burglary,  which  is  a  felony  at  common  law, 
but  within  the  benefit  of  clergy.  The  statutes,  however,  of  1  Edw.  VI.  c.  12, 
and  18  Jlliz.  c.  7,  take  away  clergy  from  the  principals,  and  that  of  8  &  4  W.  and 
M.  c.  9,  from  all  abettors  and  accessories  before  the  fact.(/))  And,  in  like 
manner,  the  law  of  Athens,  which  punished  no  simple  thefl  with  death,  made 
burglary  a  capital  crime.(5')" 

(*)  Kim.  (V.S.  Oomiwny,  with  intent  to  trteml  the  utock  or  ntra^il*.  is,  bgr 

(•»;  1  llul.  V.  C.  bhi.  sut.  13  Geo.  III.  c.  3S,  declared  to  be  single  felony,  lad 

(•)  1  llnwk.  P.  C.  105.  paninhed  with  tnuitportmtiun  for  teren  yean. 

{9}  BurKl.iry  in  any  hoaee  belonging  to  the  P1iit*4}laM         (f)  Putt.  Antiq.  b.  L  c.  'M. 

felony  by  Rtoaling  is  attempted.  1  Hale,  555.  Hawk.  b.  i.  c.  38,  b.  7.  See  4  Camp.  220. 
1  Stark.  *58.—CuiTTV. 

**  The  aot  now  in  force  is  7  &  8  Geo.  IV.  c.  27. — Chittt. 

*^  Hut  if  a  servant  intrusted  by  his  master  to  sell  goo<ls  receives  money  to  his  use.  oon- 
ceals  it  in  the  house  instead  of  paying  it  over,  and,  after  his  dismis.Hal,  breaks  the  houBe 
and  steals  it,  the  entry  is  not  burglarious,  because  there  was  no  felony  in  the  original 
taking.  1  Show.  53.  And  even  where  pri.Honers  were  proved  to  have  broken  open  » 
house  in  the  night-time,  to  recover  tea*  seized  for  want  of  a  legal  permit  for  the  use  of 
the  person  from  whom  they  were  taken,  an  indictment  for  burglary  with  intent  to  steal 
wa-s  holden  not  to  he  supi)orted.    2  Elast,  P.  C.  510. — Ciiittv. 

**  The  punishment  of  this  crime  now  varies  according  to  the  circumstances  under  which 
it  is  coniinitted,  it  being  enacted,  by  stat.  I  Vict.  c.  86,  s.  2,  that  whoever  shall  bu^ 
glariously  break  and  enter  into  any  dwelling-house,  and  ahall  assault  with  intent  to 
murdor  any  ]>erson  being  therein,  or  shall  stab,  cut,  wound,  beat,  or  strike  such  persoBt 
shall  bt*  guilty  of  felony  punishable  with  death  ;  but,  by  s.  3,  the  simple  crime  of  burglary 
is  punishable  only  with  transportation  for  life  or  for  not  less  than  ten  years,  or  imprison- 
ment  for  three  years, — and  now  penal  servitude  may  be  substituted.  And  now,  further, 
by  Stat.  14  &  15  Viet.  c.  19,  ss.  1,  2,  any  person  found  by  night  armed  with  any  dan^erotii 
weai)on.  with  intent  to  enter  any  dwelling  and  to  commit  ^lony  therein,  or  found  m  the 
|>os.^ession,  without  lawful  exciLne,  of  housebreaking  instruments,  or  with  his  face  black- 
ent^d  or  disguised,  or  found  by  night  in  any  building  with  intent  to  commit  any  felony, 
sliuU  b^  guilty  of  a  misdemeanour,  punishable  with  imprisonment,  with  or  without  hard 
labour,  not  exceeding  three  years, — and  now  with  penal  servitude.— Stewart. 
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niAITKU  XVII. 

OV  OKKKNCKS   AiiAlNST   nilVATK  rRiiPKKTY. 

•o«Mn  ^TiiK  iirxt  ami  Iahi  r«|HN*ir«  fit'  f>ffi*iir«*4  ifti^ainiit  pnvatr  nahirciji 
""'J  MH'li  UH  luiiro  iiiiiii<Hli:iu«|y  urt'tMt  xiwir  |in»|HTly.  <W"  whirli  thcrv 
Iwu  wliirit  ur4*  Mtti'iiiliHl  with  u  limii-li  **(  tin*  |H*:i«-r ;  /itfivny  aiid  mii/u'i*^^  ■!&»• 
chirt ;  uml  (Mil*  Unit  iM  r<|iiallv  iiijiiri«tim  tn  tin*  n;;liti«  of  yT**\H*rX\,  l>ul  atlrimJrd 
with  ho  ut't  of  VKili'iico,  H-iiiih  in  thi*  rniiM*  III' /^ryrry.  Ul'  thom*  ihrw  in  ikctr 
onlrr. 

1.  LaiTi'iiv.  ttr  th*ft,  hv  rt lilt rartiim  tor  latriN-inv,  /iifrviRmn.  in  di*litt- 
gui**hril  )»y  tho  hiw  int<»  twi>  mirtM:  th«*  oiu*  ralhNl  xtmfiif  lan-«*ny,  f»r  |>laJn  IhHt 
iiliai'<*iiiii|i;iiiiril  with  any  >ith«>r  atriKiiiUH  rin-uiiiHtarKv;  and  mistd  or  »y^mnfmu4 
Iftn-i'iiy.  \i  hull  alnti  iiK-liiili>»  in  it  thv  a^ravation  <>t'  a  taking  irxtm  oiii*'a  houa^ 
or  |H*i>i>n.' 

A  Mil.  tir*»t.  tti'  fuh/fif  lanvnv.  whii-h.  when  it  in  the  iitealin|(  of  ^mmIii  aUire  lk« 
Ttthle  i»t'  tvirlvf|M*niv,  i«t  i  a  I  led  ijnnifi  lan-fiiy  ;  when  ul'  ^nnIh  to  thai  valur.  i*r 
vnder,  i(«  ^ttftt  lan-fiiy ;  utr«'h4-r!t  which  an*  i-on«iili-rak»ly  di*»tin^i!»lie«l  in  ihnr 
punif*hini'iit.  hut  nut  nthtTMi-*!*.  I  oliall  tlii*n*|(»r«*  ffintt  eonoider  the  natarv  <if 
■iniiiU*  hin-fiiy  in  i;rnvral,  aiid  tlim  fihull  nh^enc  the  dilfert*nt  de^^rv^*  of 
punii*linirnt  iiil1irti-cl  on  it**  two  M<v«*nil  hrani-hrM. 

Sini|>h*  hiri-rny.  itifn,  i*  "  llit-  fi-lonioii**  takiui;  and  i'arnkint;  away  «>f  th«  per- 
^*>*lii1  '***i**^l  p>im1«»  i>t'  {inoihiT  "  Thin  *«iTli'h(-i*  « rrtuinly  «-i»ninu*nrt*d  theft. 
^  wliiMirviT  it  wui*.  that  the  iNumilr*  o|  |iri»|HTty.  or  luwfi  tit  mrwrn  and  fvaai, 
wen*  e^lahh-lii-'i.  How  tar  Hmh  »n  otrfiKi*  i-un  rxmt  in  a  Matr  ctf  nalart, 
where  all  thiiii^n  an'  Ih'M  to  hi*  coninion,  i**  a  i|iii*^tiiin  that  may  l>r  Milred 
with  very  iittU*  iliftirulty.  Tin*  ilintiirhani-e  of  any  inihviiliial  in  the  tN*eu|ialiaft 
of  wlint  Uv  ha«t  neixi'd  to  lii>»  |in***i*nt  u-*«*  M*i*iiift  to  U*  the  •mly  otTt-nev  uf  thia 
kind  in«'ifh>nt  to  mhIi  a  ^tat«*.  Hut.  uiH|U«f>tioiiahly,  in  fUM-ial  fvinimanitie*, 
when  pro|M*rty  i**  i'**tahli**hed«  the  nei*eft«i(y  wlirn-of  we  have  fumirrly  m^ti,  af 
any  vi«ihitioii  of  that  |»ro|H'rty  i*t  •tuhji'ct  to  In-  |iiiiiitlied  hy  the  law«  of  wM-irtT  , 
though  how  far  that  |iuni-<hnii*iit  ^liall  extend  !;«  matter  i>f  etmoiderahle  d«j«M. 
At  |inM-tit  \\v  will  ixaniiiir  tin-  natun*  ui  thett,  or  lan*eny,  an  laid  down  in  ih^ 
fure^oin;:  th'liiiitioii. 

•   !W  Ub4  II  r  «.  Ac 


*  \\\  «i.it  7  A  S(tf.i  IV  «  'J*!.  «  *J.  It  I*  i-iia'  t«-<l  "tlijt  thr  fii*tini-tic»n  lif|«r«>n 
and  ]»>-til  i.ir<-**ii\  «ii.kll  )■•>  .if-i|:.l.i-L  iiitil  ••\i-r\  Lkn-i*iiy.  whatfv**r  !•«•  lh«*  t«]ii^  of  lh» 
pro|**-rt\  iTfifii,  nhiii  i  •<  •|i-«-i.ii  li  !.•  kw  ff  th** -aiii**  tiuturi*.  anil  fthall  li«*  •ut-jffvt  t<>  tW 
•aiiiiMip-hh  rii-  III  iiil  ri'-it'l-  .i«  k'lirpi  Urii*ri\  ti.i»  kM-fur**  llir  «'«iiiimrn«'«-UBrnl  nl  ik« 
art  :  nii'l  •  \*-r\  rtuirt  wki«i«i*  ^-*\\,  r  -t*  t«>  tht*  tri.il  ••(  l.kr«'«*ny  «•««  li«*fiir«*  ihr  rvimmron^ 
m«*nl  of   I  hi*  ii>  t    hiiutixl   li>  |x((\  l.ir<-«-ii\  «hall   htk\f  |«>««t  In  try  r\^r%  cam*  i>f  lATv^v^y 


ih^    l>ilMi«hlil' lit   «<t   uhi'h    laliff!    •-\ii-i'<l   till-    |iuik:*).lii«'nt    h«*r«-lIlAfta*r    UKtll*i*l»rU    foC 
•ini|«h*  l.iri  ••n\.  mill  »il«»  i.i  trv  ^!l  .••  .#•«•. in»»»  in  -ii.  h  Uri'rn*." 

|ly  ••-•  t    ■•.  •-\«*r>  |H*r^>ii  •i'!i\i<-t«-l  xf  «krii|<h*  Iart-*-tn.  or  «»f  any  fc'lonv  iberrliT 


puiiioti.iMf  hk*'  «iiii|>h*  l4ri-«-ii\.  •h.ill  •■«i-f|>i  III  Ihr  i-AM^  lh«*nfinaft«-r  i4hrr«i«»  !#<»• 
Ti<lt-«1  r>r  \—  hiik'lf  !•»  tr.iii>i->ri.iii>iii  fiir  «t'Vi*ii  \iMri.  ••r  iiii|*riMt|inH>nt  not  Tii^mti^ 
Cwn  \i*iir«.  :iii<l.  tt  A  rii-tli>.  t>>  oiif  tw><.  i*r  thriN*  piiMn'  «ihi|>|iiti|r* :  and.  hy  M*«ri.  4.  wb^w 
thi*  ki-iiTi-ii'-i*  i«  iiii|<ri"«>ii[ii>'iii.  thi*  •*'>iiri«  h.i%t>  im  'h**  n*ii«iiiAnr  imwi^r  l4>  •war*!  hmfd 
hik»>iir  or  •>••!. t  ir\  i-i»iiti!ii-iii''iit  in  ii<l<iii  fu  'VUi*  ••k«>«Tvati<>n  h*«  \w^*n  inirmluop"!  biM 
that  i!if  r*' i>k«*r  iiii\  i'Ii'itvi-  ki<iw  tji  i  i<-  |-ri-»*  rii  pr<i%  *.>>ii*  uf  thr  !•«  v^nr  fmm  Ibr  i^&i 
in  li  -  I  i"_v>  '•  t)ir«>iik*h  ill'-*  i!ii|-.r*.i'.t  •  .i.i|>t*-r.  .tiik  t"  r*-iiiiii«l  him  iIiaI  the  Mibclr  Ui^ 
tini'ti<<ii«  I  •■M\<  .  II  ;;r  III  I  jimI  I  •■!' \   lkr<i!i\  .iri'ri">«  •  ii!.ri  iy  jititil:«hi^l. 

li\  -I.*.  '1.  .11   •\fr\   ti-'.-'ii\   I '.iii.*ki.t' •••  till  !•  r  Tri.«   .»•  t.  f'\iTV  priii«-i|ial  in   ibf*  »<i»«f4 
f|(.^>>,...    .^1,  i  fv  •  r\  .!•  i  •■■•-• 'TV  k  ■«-:••?•'  t  !.•■  !  lit.  •!•  ill  Im-  itiii.«kiAkiii'  miki  ilv^th,  ««r  I'Itu  iwimi. 
in  !>••-  ' -'I.'-  Ill . I. Ill  r  .i-  III'-   |'r-.ii<  i|>.»i   .11   Mit-  fir«:    It-.-r**-.   atiii  rtfry  ^'^'n-mmttrf  aft^r  tW 
£»i-t    •-\-  •  !  {  '■u\\  .1  !•  ■  •-i\i  r  ••!  •?••!•  n  I  r'>}-f  r!  V     •ki.ill  •  ii  •'••lit  .•  l;i>ii  Ih*  |iaI»1o  Ici  mi|iC'jirf 
nii'iit  !•••    -fix   f •  ' III  ri>>l  t-xi  •  •  •l.ii J  (««••  \ •  If*      •iiiiv*!^  I  «-r*'*ii  apltnif.  aki^tlifif,  t-«iun*r4- 

lintf    '-r  I  *  -    ir  1./  'I iiinti--i*'ii  ••!  .iii\  iii:«iit  'i  nii    'ir  |-(iiii«)ijik  k«*  Uli*lt*r  lhl«  M'I. 

lir  ii.i'  i>   :>>  I  •     ii>i  ■  (I'i  .iii'k  I'lii.  •tii'^l  .1*  .1  I  r  ii  .{-li  •  :!•  ii'i«-r.     A«  !••  the  vmu«  la 
p(  Lift*  ii\ .  •••  f-  7  I  nil.  IV.  f.  i#ft.  »»,  I'J.  1.*.  -*  iiiixi . 

4.«» 
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I.  It  must  be  a  taking,*    This  implies  the  consent  of  the  owner  to  be  wanting. 

'  The  cases  upon  this  importaDt  requisite  of  the  offence  of  larceny  are  so  numerous, 
and  the  distinctions  so  subtle,  that  it  will  be  necessary  to  go  into  considerable  detail  to 
give  a  complete  view  of  the  law  upon  the  subject.  See,  in  general,  3  Chitt.  Crim.  L.  2d 
ed.  917  to  924. 

1st.  Where  the  offender  lawfully  acquired  the  possession  of  the  goods,  Init  under  a  bare  charge,  the 
owner  still  retaining  his  property  in  them,  the  ofiender  will  be  guilty  of  larceny  at  common  law 
in  embezzling  them.  Tlius,  in  addition  to  the  instances  put  by  the  learned  author,  of  the 
butler,  tlic  shepherd,  and  guest  at  an  inn,  if  a  master  deliver  property  into  the  hands  of 
a  servant  for  a  special  purpose,  as  to  leave  it  at  the  house  of  a  fnend,  or  to  get  change, 
or  deposit  with  a  banker,  the  servant  will  be  guilty  of  felony  in  applying  it  to  his  own 
use,  for  it  still  remains  in  the  constructive  possession  of  its  owner.  2  Leach,  870,  942 ; 
and  see  2  East,  P.  C.  603  ;  sed  vide  East,  P.  C.  662.  K.  k  R.  C.  C.  216.  4  Taunt.  268,  S.  C. 
If  a  banker's  clerk  is  sent  to  the  money-room  to  bring  cash  for  a  particular  purpose,  and 
he  takes  the  opportunity  of  secretins  some  for  his  own  use,  (1  Leach,  344,)  he  is  guilty 
of  larceny.  And  see  1  Leach,  261.  Kelw.  33.  Cowp.  294.  And  if  several  persons  play 
together  at  cards,  and  deposit  money  for  that  purpose,  not  parting  with  their  property 
therein,  and  one  sweep  it  all  away  and  take  it  to  himself,  he  will  be  guilty  of  theft,  if  Uie 
iury  find  that  he  acted  with  a  felonious  desim.  1  I^ieach,  270.  Cald.  296.  tSo  if  there 
be  a  plan  to  cheat  a  man  of  his  property,  under  colour  of  a  bet,  and  he  parts  with  the 
possession  only,  to  deposit  as  a  stake  with  one  of  the  confederates,  the  taking  by  such  con- 
federate is  felonious.  Russ.  k  Ry.  C.  C.  413.  And  if  a  bag  of  wheat  be  delivered  to  a 
warehouseman  for  safe  custody,  and  he  take  the  wheat  out  of  the  bag  and  dispose  of  it, 
it  is  larceny.  Russ.  k  Ry.  C.  C.  337.  And  where  a  banker's  clerk  took  notes  from  the 
till,  under  colour  of  a  check  from  a  third  person,  which  check  he  obtained  by  having 
entered  a  fictitious  balance  in  the  books  in  favour  of  that  person,  it  was  held  he  was 
guilty  of  felony,  the  fraudulent  obtaining  the  check  being  nothing  more  than  mere 
machinery  to  efiect  his  purpose.  4  Taunt.  304.  R.  k  R.  C.  C.  221,  S.  C.  2  Leach,  C.  C. 
1083.  And  where  one  employed  as  a  clerk  in  the  daytime,  but  not  residing  in  the 
house,  embezzles  a  bill  of  exchange  which  he  received  from  his  master  in  the  usual 
course  of  business,  with  directions  to  transmit  it  by  the  post  to  a  correspondent,  it  was 
held  larceny.  2  East,  P.  C.  665  ;  and  see  2  Chitt.  C.  L.  2a  ed.  917,  b.  And  where  goods 
have  not  been  actually  reduced  into  the  owner's  possession,  yet  if  he  has  intrusted  another 
to  deliver  thorn  to  his  servant,  and  they  are  delivered  accordingly,  and  the  servant  em 
bezzle  them,  he  will  be  guilty  of  larceny;  as  where  a  corn-factor,  having  purchased  a 
Ciirgo  of  oats  on  board  a  ship,  sent  his  servant  with  his  barge  to  receive  part  of  the  oats 
in  loose  bulk,  and  the  servant  ordered  some  of  them  to  be  put  into  sacks,  which  he  after- 
wards embezzled,  this  was  holden  larceny.    2  East,  P.  C.  1798.    2  Leach,  826. 

The  learned  commentator  has  already  noticed  the  21  Hen.  Vlll.  c.  7,  making  the 
embezzlement  of  goods  above  the  value  of  forty  shillings  felony,  when  intrusted  to  a 
servant  by  his  master.  The  act  extends  only  to  such  persons  who  were  servants  to  Uie 
owner  of  the  goods,  both  at  the  time  of  their  delivery  and  when  they  were  stolen.  1 
Ilawk.  c.  33,  8.  12.  2  East,  P.  C.  662.  To  bring  the  case  within  the  act,  the  goods  most 
have  been  delivered  to  the  servant  to  keep  for  the  master ;  and  the  words  *'  kept  to  Uie 
use  of  the  master"  imply  that  they  are  to  be  returned  to  the  master.  2  East,  P.  C.  662. 
The  act  does  not  extend  to  goods  the  actual  property  of  which  were  not  in  the  master  at 
the  time;  and  therefore  it  is  said  that  if  the  property  be  changed,  as  by  melting  Uie 
money  down,  or  malting  corn,  and  then  it  be  taken  away,  it  is  not  within  the  statute. 

1  Hawk.  c.  33,  s.  16.  2  East,  P.  C.  663  ;  sed  quote.  See  1  Hawk.  c.  33,  s.  16.  The  act  only 
extends  to  where  the  owner  has  actually  had  them  in  his  possesion,  and  not  where  his 
servant  has  merely  received  them  to  his  use.  No  wasting  or  consuming  the  goods  is 
within  the  act,  however  wilful.    Hawk.  b.  i.  c.  33,  s.  14. 

2'^lly.  Where  the  offender  unlawfully  arquiretl  the  possession  of  goods,  as  by  fraud  or  force,  €feff,, 
with  intetif  to  steal  them,  tJie  owner  still  retaining  his  property  in  them,  such  an  ofiender  will  be 
guilty  of  larceny  in  embezzling  them.  Therefore,  in  addition  to  the  instances  mentioned 
in  the  text,  hiring  a  horse  on  pretence  of  taking  a  journey,  and  immediately  selling  it» 
is  larceny,  beciiuse  the  jury  found  the  defendant  acted  animo  furandi  in  making  the  con- 
tract, and  tlie  parting  with  tlie  i>osse«<8ion  had  not  changed  the  nature  of  the  property. 

2  VAisi,  P.  C.  685.  i  Leach,  212 ;  and  see  2  Leach,  420.  2  East,  P.  C.  691.  8o,  obtaining 
a  horse  by  pretending  another  i)erson  wanted  to  hire  it  to  go  to  B.,  but  in  truth  with 
intent  to  steal  it.  and  not  going  to  B  ,  but  taking  the  horse  elsewhere  and  selling  it»  is 
larceny.  1  Leiich,  401).  2  Ejist,  P.  C.  689.  So  where  the  prisoner,  intending  to  steal  Uie 
mail-bags  from  a  post-office,  procured  them  to  be  let  down  to  him  by  a  string  from  the 
window  of  the  post-office,  under  pretence  that  he  was  the  mail*guard,  he  was  held  guilty 
of  larceny.  2  Eiist,  P.  C.  603.  It  is  larceny  for  a  person  hired  for  the  special  purpose  of 
driving  sheep  to  a  fair  to  convert  them  to  his  own  use,  he  having  the  intention  so  to  do 
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Thrn»fi»r«'  r\n  ili-livory  of  \hr  'jtuuln  fpom  tlir  fiwinT  In  the  offi-nilrr.  opon  tra«t, 
can  i;n»iiii>l  :i  l:in-i'ii\  .\-*  it'  A  li*ii<t'*  H  n  ti'>r«i*.  iiipI  lie  ritl<*^  awav  mith  turn; 
or  ir  I   r*i*ii«l   t;"«»*l**  i*v  a  tarriiT.  uimI  \u*  rarrir*  llit-ni  away;  ihp^r  an*  bo  lar- 


at  thi*  liiiio  of  r«Ni>iviiiff  tlirrn  fr«>iii  th«-  owrir^r.  I  lt« .  A  M  <*.  <*.  HT.  Ari'l  wbi-fv  a  maa 
onli'ti-*!  •»  I'iii  "I  •  .ifi'Ui*«(ii  k*  fri>iii  h  «il\«'r«iiiitti.  ii*  )-•  |  a.'l  f'lr  "ii  'U-litt-n  to  t»«  •^nl 
to  lii«  lii*|];:iii:«.  i\(iiih<T  t\f\  HtTi'  -it-lit  .it-i  ftr*liiitflv.  Willi  a  \*i\\  **f  |*ar«fl«.  >•%  a  v^rvAM, 
and  ill'*  I'T  i-ffii-r.  •  •■hiri\  lilt;  tn  ««-ii«l  t\i**  ••'r^niit  l<a<  k  uri'l»*r  m^iim*  |>rrl«*rit'«*.  k«  |-i  xtvm 
fnniU.  i(  M.I*  h<<M«  Ii  l.iri-i'ii\  ('iiixl  m  *J  |«*mi  h.  Il^*  Ari<l  if  3  ^il**  <•(  iP*"!*  i*  n-*i  <•  rr>- 
plrliHl.  iiiii|  x\f  ]>ri-ti  ni(t*«l  puri-h  i-«»r  i%l>«4  f»ii*l«  wi?h  tlM--ii.  .in  I  frimi  th<*  fir^t  hi*  .iiVt^ 
timi  nfi-  t>t  •{•■!i.iii«l.  Im-  >  k'ii(lt\  "f  oN-.iiiti^.  1  1^  .K-li. '<'.*.>  .iikI  til  «i>>l«iii  tn*>fi<-«  fr^»e9 
anntliiT  l'\  i:h«;  •Jrtipi  tii;*  t<*  11  •iiniiiir  "Ilf|i>  •'.  if  iIi«t«-  h.i*  .iH  nr-.tf:!!*!  •l>-<*:i;n  !•■  ^Xr-jk*  1 
Lrai'li.  *.*.>  'J  !.•  .K-li  *'7'J.>  iipI  u)ti-r>-  lh«*  hhimt  <>I  /•»  "I-  -•■ii  1«  th<-Tii  \*y  »  «•  r«  if.!.  !■•  ^« 
dt*liv«Ti-«l  til  A  ..iii'i  It  .  |*ii-ti-ii«l.ii.' ti»  1  •■  A  .  ••^•t.iiii«  itifrii  fii'iii  hifii  h  i«  )r*iilt>  of  lAr««  riT. 
2Ka«l.  P  ('  ••7.'  >•>  \ili«Ti- ihi*  |iri««iiii-r.  iri'r*'ii«liiit!  til  t  «•  thf  ••  rt^irii  of  a  |«TMifi  •!•'•  (amI 
boiifeiii  A  i-li>--t  «>t  N'A  ilt'iMi*!!*-'!  at  (III'  Kt»i  lii'li.k  ( '••m|>*iii\ '«  Man*lii>tiM*.  f*t  «  r^|u«^t* 
pa|N*r  nii'l  {••'Mini  f<*r  lli*'  <-lii-«t.  iiii'l  t*«>k  il  iim.i\  uitii  (}•••  •i''*«-tit  **(  m  \m-r^»u  .n  lli**  rrKz»> 
pany'fi  -••rvH'f  wU**  h.i*!  (Ii«*  f  hur^**  tif  It.  till*  «ia«  lit-l«l  tt-|iiii\  It  A  Ki  <*  ('  IT  •  N«  u> 
olitAiii  It  l>ill  i'f  •vxi'luiii^i*  t'p'iii  Mil  «'ri<li>r««*«*  uti<l*'r  a  yt'-X*  ih-**  <»(  f;t*ttiii«;  il  •liM^«irit«^l.  at 
frloiiy.  if  lh«-  jiirv  tiipl  timt  iIh*  iitrt>  'li*!  rii>l  iiittii<l  tn  |*Mt.>  i|i«*  hill  in  thf  |«w*m«<« 
of  th«*  «li'fi'ii<liiiit  ]ir«'ViiiiH  to  r«*i  ••!%  Ill;;  iIm*  riHiii*>\  u*  t>«*  <itt(.iin*-*i  on  hi«  i-r«>iit.  an<|  thai 

h«  iiii«liTt«'*ik  to  •liM-iiiiiit  with  iiit<  lit  t4 intTt  it  to  hi«  own  ii*«*.  ■  I  I^i-vh.  *J'*4     mnH  tl 

■eenm  that  if  :i  ]Hr^in  |>pHiir**  |'4m»i>.<.|iiii  nf  «  hini-i'With  an  itiif-ni  In  alr^l  iht»  l««4 
aAx«*ii  to  it.  hi*  may  U*  iiHlirt«'<l.  on  thf  -4  tiro.  11.  •-.  .'/J.  (,»r  tin*  •tAtuuh|«*  Un^rnj.  % 
Leai-h.  n'mi. 

In  nil  tli<*^*  i*.iM*«  till*  <h*ft*tirl.irit'«  ri  ;.p.  f/ th'^itfii  in  ••ht^iiiinK  ih**  f^vwU  wa«  f^lnnitiuiL 
and  th«*  owiitr  iiiVi-r  {lartiNl  with  hi*  |iro|MTt\  Ihcrt*  m:  f  >r  Hht*r*'  •-ith«"r  i*  n'^t  ih^  rmtm 
therr  mil  hi-  ii'i  lariffiy.  :ui  will  a|i|MMr  fri<ni  th**  t<<ll-'««  iii»*  iti*l.iiHN*<«.  Tliii«.  whrr*  a 
houiM*  w.io  hiiriiiii;*  iii«l  .1  ti«-ik'hU>iir  l'M»k  -oim*  '•!  iIh*  /•-^U.  .i{'|'tr*-ii!ly  to  «««••  thi-m  frntB 
thff  tlntii*-".   iiiii  .itif  1  w:ipU  iiiri\«'rti-<l   (h«'rii  !••  Iii*  ••mii  iim*.  ii  w  i#  hohh  n  no  ft'h»uT,  Im^ 

eaUiw*  thf  jury  thi>ii^'hl  ll ritfitial  il«*«it:ii  hon«**l       I  !.•  :«i-h.  111.  iiotr«.     Anii  il  I*  f-vrtaia 

that  it  till*  /•'  t'-''*'/  III  «-tlf<*tf*  Iw  ^'i\t-n  \<iliint.ir'.l\ .  wl..iti'M-r  f.il»«*  |'r**tf*n<'>»*  h*«  l<«^n  imm^d 
toohlain  It.  no  f.-lonv  r:in  U*  •■•>!iiiiiit:*-«l  1  ll.ii«*  I'  < '.  '**^r  H  A  K  «'  < *. 'J'J.'*.  S.  P  Tltw^ 
oblainiii»*  »it\«-r  oii  |>ri*tt  nrf  of  •^-mlint*  a  liMlt-kMiin«*.k  |>r>  »«*iitlv  in  i'trh«ni:>*  t«  n^^  frUiav. 
!2  Gaf»l.  r.  ('  '»7l!.  ."*««•,  wrKiri;;  a  h-sti-r  in  th»*  n  irn**  of  a  ttnril  |H'r«'>fi  to  U«rT«t«  moffi^. 
whirh  hi*  •tht.iiii-  tiv  lh.it  lr:iii«l.  i»  onU  :i  !iii-«h>iiiiMii'iiir     J  K.i^l.  1*  <*  i'^T  t      Atfi  il  ti»ak#B 

nofhtl*-if-ni  •-.  Ill  ill* .i«i-->.  ih:ii  tl.**  i-r»*<l:t  W.I*  ••ht.iiiifil  ht  tr.iii<l<i!i'nth  ti«;r>^  th^  nam* 

of  anoth*  t  to  h}iii!ii  it  M.t«  intt'ii'i'-'l  I0  1m*  i:i\i-ii.  (1  !.••»•  h.  •>>'•.  n><t«>«.  '2  K«i*i,  I*  <*  **7i. 
K.  A  It  ('  I*  '.*.  •  )  111*1  It  .1  hi*r-«*  •h*.ihr  il«-l:\i  r«  a  hor«-  to  another  «-n  hi*  |>r««n;t«»  la 
l^tiini  iiiiin*  •li.it<  1\  aik'l  |>i\  u>r  it.  th^-  |  ATt\  «  ri'l-iij  ••tl'  jri'l  ii"t  r«'fiim.ii^  :•  n«>  f«  l-'av 
1  liiMf  h.  4' '7  L.'  Ki-t.  I*  «'  ••'■'•  "^i  if  a  ir.i<li--iii  III  ••■IN  ,••••* I*  t<i  a  •trani:i-r  a>  (•■r  rr-atlr 
nmtii'> .  :iM>l  •>•  ii>U  (Ill-Ill  (•>  hsMi  \'\  .1  •-••r\.iiit.  wh'i  ih-I.tiT"  *hi-iii  an«l  iak'*«  in  |«iinfit 
ffir  till  til  l-ill-  --tlip  h  |>io\«-  !••  )••'  t:ii-r«*  i.il-r^i  .itif  ri«  {)ii«  w:ll  t^  iio  Un^nv .  Ihim^b  tJM 
par1>  (••••k  hi-  l-»l.".ii_**  (or  iht-  •  \|<ri-««  |<iir|H»>i-  ni  .•h*.iiiiiiij  th«*  ir*»«U  h\  frau«i .  l«r«iaiO 
thr  ow  ii«T  |- itN 'I  \\\i\i  h:-  I  r'<|»  I  \  'J  L«M«li.*ili  *^*  fr.iii'luh-iirlv  winning  m<*n«-i  at 
^aniiii/.  Mhi-ti-  fill  iiM<irt-i  I'.iir^  r*Mll\  iii(i'ii«h-<l  (••  |>1  iv.  i«  n>i  Un'«*n\.  Ihouiph  a  c-««n>f^ 
TWry  to  ih-ti  iii<l  1;  f>i- ir  in  •■\i*l*-ii-  •*  *.!  I.«*.ii  h.  ••I".  >«»  l'p>ki*r^.  I^mkri^.  f^r  afrni*  e^^ 
lieuliii;;  <>•■•  111 -(;•  •  •!•  I<«">iti**l  Mitii  (l.«-rii  fi-r  *•*«  inir\  or  itii\  «!  •*«  i^l  |-iirf^M«*  art*  n**!  ^.Hy 
nflAMiiM.  tl  M.ii!  'J>^  'J  I*  i<h.  I«'i4  It  A  It  ('  I'  'jr>>  «'  :  t-iii  ih:* 'li^  i*i<n  •«««- 
iiinni*«l  (ii*-  '•'.'<••••  Ill.i  *•■'•  tol«-  I'.i-"*"!.  tiLikiiipT  it  .1  irii«'h>tnt*.iniMir  in  l-n'krr«.  I«nkrv«. 
anfi  oth«-r-  (••  •■iiit>«  /.•!•-  »«-.  Ill :(;••-  •(••|  «»«i(t^l  w ith  th*-iii  for  •.iV  •  ii>i*»iy  »*r  f«*r  an«  ipci  lal 
p«ir|Mt-f  ill  \  .o.:i(ii>!i  ••(  (.•••«m1  t.iith  iiii'l  lofitr.ir)  to  ihi'  •{ '-i:.!!  |>ur|4««i  fiir  which  1  key 
Wi*r«*  •1*-|  •••ill  I  Tiiii".  Ill  .ill  i-.i-i**  whi*r**  .1  to|iiii*Ar\  •li*li«fniitf  hy  th«*  |>ni«M«rulnr  M 
thf*  ih***ii<  ••  (■>  I  •■  r*-li«**l  oil.  (HO  i|iii*«tio|i«  ari>«-     tii«i    wh«>lh«*r  lh«*  |irv«f«*ny  wa«  |«n««4 

with  h\  t) i«ii>'r:  oii-ofi'lly.  wh«*tli*r.  •ii|]i-iiii;  it  wii*  noi.  the  |*n*-*n»r.  at  ih^  iiOM 

he  oh(;iiiifl  !t  !-•  iiifi\i-<l  a  f*-l<'nii>ii«  •h'-ik'ii  111  III*'  fir^t  •"«*«*.  n«^  fraiHl  or  l*rv<arh  ^4 
tnmt  I  .III  III  iki-  :i  •-on\iT»ioii  1  m-fiiy  .  in  th«*  ••-«*on«l.  th«*  i-i«ni|'I*-Xit*n  of  the  offctH^  nona 
driM'ipl  •  II  tl  ••  t«*!>iii  oil*  ilc^i^'ii 

SiiU  II  •■  ff-  •'.  f.  '.  r  '1  I  •  .  \  .i-,»."'r./  »Kr  ;•  *f.-«»'  .-  ♦'  f  /  -.1'. ^V-/  ^wy^^  ra  ^*is  m-*4fr 
eptimtr    '  f.:         •.'  '    •■  ••'.•'.      ■••1'  '  .*i.i ',»■/•'»■»».■■»■  1.  *   'f  •»*  t^mm.^l  ktu^^m  .f^*,    Miixt/nrA^y 

hytMrt''     ■        I  '     »  fl.  •.  '  ■  r  '.,  'A*'  .•  '.    '.■  •.     r  '*     f*ir*..  1.  if  h«*  ■ftiTwanU  rml^^tll^  •urh 

ItmMN  h<-  «i  .1  !»'  »*ii.l(\  >•!  I.in*  II-.  .  Ki*r  in  (In-  tir«i  'A*>-.  af*f>r  iht-  i|ilrrtninati«-fi  of  iba 
•liert.il  •-  M'r.H  •  >\  iti\  |i|;iiii  .iIpI  iirif-)ii:\i'«  .tl  «  •••ii.-(>i1  .t-  I  "f  ih**  l^ih"**  inr«*fi>i«|#«it  with 
tlial  tttf!  ■  M  t.  (i.i-  I  r>'i  ••r(\  .-%•  :i;r.i:ii«(  th**  *•  uli  «•  m-\  •■rt«  (■>  tli«*t>wn«>r.  allhc<<ich  the  ariaal 
|«mm-««.<>ii  i<ri-  ii  ;ii  !lii>  I  .iilff  *J  Ki^t  I'  *'  ••'<!  *''.7  I  hf  ini<«t  mnarkahli*  caM*  nf  ih« 
il«»M*rif -1  :"M  .-  (Il  iT  ■  f  .1  iMrn«-r  ]■••  ir*-l  fui  I  \  ih*-  h-  irn«-l  •  ••iiiii.*  ntaiiir  .>o  ihr  cnairr* 
ilon  of  iii"rir%  Hi!h  a  tfh)iiioii«  tiitt-iii.  whith  wo*  fouh^i  in  a  burciau  tialivarwi  to  a 
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ceni68.(6)  But  if  the  carrier  opens  a  bale  or  pack  of  ^ods,  or  pierces  a  vessel 
of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the  place  appointed 
and  atlcrwards  takes  away  the  whole,  these  are  larcenies  ;(c)  for  here  the 

(»)  1  H«L  p.  C.  604.  <•)  3  Inst  107. 

• 

penter  to  be  repaired,  by  breaking  it  open,  when  there  was  no  necessity  for  so  doing  foi 
the  purpose  of  repairs,  will  amount  to  a  larceny,  (8  Yes.  405.  2  Leach,  952.  2  Russ.  I^i5;) 
and  in  the  same  case  it  was  said  that  if  a  pocket-book  containing  bank-notes  were  left  in 
the  pocket  of  a  coat  sent  to  be  mended,  and  the  tailor  took  the  pocket-book  out  of  the 
pocket  and  the  not«s  out  of  the  pocket-book  with  a  felonious  intent,  it  would  amount  to 
a  felony.  If  the  master  and  owner  of  a  ship  steal  some  of  the  goods  delivered  to  him  to 
carry,  it  is  not  larceny  in  him,  unless  he  took  the  goods  out  of  their  package;  nor,  if  lar- 
ceny, would  it  be  an  offence  within  24  Geo.  II.  c.  45.  R.  k  R.  C.  C.  92.  And  if  corn  be  sent 
to  a  miller  to  grind  and  he  take  part  of  it  he  will  be  guilty  of  felony,  (1  Roll.  Abr.  73 ;)  but 
where  forty  bags  of  wheat  were  sent  to  the  prisoner,  a  warehouseman,  for  safe  custody  until 
sold  by  the  prosecutor,  and  the  prisoner's  servant,  by  direction  of  the  prisoner,  emptied  four 
of  the  bags  and  mixed  their  contents  with  other  inferior  wheat,  and  part  of  the  mixture  was 
disposed  of  by  the  prisoner  and  the  remainder  was  placed  in  the  prosecutor's  bags  which  had 
thus  been  emptied,  and  there  was  no  severing  of  any  part  of  the  wheat  in  any  one  bag  with 
intent  to  embezzle  that  part  only  which  was  so  severed,  the  prisoner  was  held  guilty  of  lar- 
ceny in  taking  the  wheat  out  of  the  bag.  R.  k  R.  C.  C.  337.  And  where  property  which  the 
prosecutors  had  bought  was  weighed  out  in  the  presence  of  their  clerK  and  delivered  to 
their  carter's  servant  to  cart,  who  let  other  persons  take  away  the  cart  and  dispose  of  the 
property  for  his  benefit  jointly  with  that  of  the  other  persons,  it  was  held  that  the  carter's 
servant  was  not  guilty  of  a  mere  breach  of  trust,  but  that  he  as  well  as  the  other  persons 
were  guilty  of  larceny  at  common  law.  Russ.  k  Ry.  C.  C.  125  ;  and  see  2  East,  P.  C.  568 
to  574,  095  to  698.  But  in  all  these  cases  the  defendant  must  have  had  an  intention  qf 
Mtealoig  the  property  ai  the  time  it  was  delivered  to  him.  R.  k  R.  C.  C.  411,  overruling 
2  East,  P.  C.  690,  694.     2  Russ.  1089,  1090.     1  R.  &  M.  C.  C.  87. 

4thly.  Where  ttie  offender  has  the  qualified  property  and  actual  possesion  qf  the  goods  at  the  tim$ 
of  the  embezzlement^  he  will  not  be  guilty  of  larceny  at  common  law.  Thus,  where  a  servant 
or  clerk  had  received  property  for  the  use  of  his  master,  and  the  master  never  had  any 
other  possession  than  such  possession  by  his  servant  or  clerk,  it  was  doubted  whether  the 
latter  was  guilty  of  felony  in  stealing  such  property  or  was  guilty  merely  of  a  breach  of 
trust.  2  Leach,  835.  Hale,  668.  fiwt,  P.  C.  570,  571.  And  see  4  Taunt.  258.  Russ.  t 
Ry.  C.  C.  215,  S.  0.  2  Leach,  C.  C.  1054.  So  a  cashier  of  the  bank  could  not  be  guilty 
of  felony  in  embezzling  an  India  bond  which  he  had  received  from  the  court  of  chancery 
and  was  in  his  actual  as  well  as  constructive  possession.  1  Leach,  28.  So  if  a  clerk  re- 
ceived money  ot*  a  customer,  and  without  at  all  putting  it  in  the  till  converted  it  to  his 
own  use,  he  was  guilty  only  of  a  breach  of  trust;  though,  had  he  once  deposited  it  and 
then  taken  it  again,  he  would  have  been  guilty  of  felony.     2  Leach,  835. 

iStTvants  and  Clerks. — The  dangers  resulting  from  this  doctrine  occasioned  the  enact- 
ment of  39  Geo.  111.  c.  85  against  such  embezzlements  by  servants  or  clerks,  rendering 
the  otl'ence  punishable  with  transportation  for  fourteen  years.  This  act  extends  only  to 
such  servants  as  are  employed  to  receive  money,  and  to  instances  in  which  they  receive 
money  by  virtue  of  their  employment.  It  seems  an  apprentice,  though  under  tho  ace 
of  eigliteen,  is  within  the  act,  (R.  k  R.  C.  C.  80;)  so  is  a  female  servant.  R.  k  R.  C.  C. 
267.  A  person  employed  upon  commission  to  travel  for  orders  and  to  collect  debts  is  a 
clerk  within  the  act,  though  he  is  employed  by  many  different  houses  on  each  journey, 
and  ])iiys  his  own  expenses  out  of  his  commission  on  each  journey,  and  does  not  live  widi 
any  ot  his  employers  nor  act  in  any  of  their  counting-houses.  R.  A  R.  C.  C.  198.  So  a 
servant  in  the  employment  of  A.  k  B.,  who  are  partners,  is  the  servant  of  each,  and  if 
he  embezzle  tlie  private  money  of  one  may  be  charged,  under  the  act,  as  the  servant  of 
that  individual  partner.  3  Stark.  C.  N.  P.  70.  A  man  is  sufficiently  a  servant  within  the 
a<;t  ahliough  he  is  only  occasionally  employed  when  he  has  nothing  else  to  do;  and  it  is 
ButHc'ient  it  he  wiis  employed  to  receive  the  money  he  embezzled,  though  receiving  money 
may  not  be  in  his  usual  employment,  and  although  it  was  the  only  instance  in  which  he 
wiu-i  so  employed.  R.  k  Ry.  C.  C.  299.  A  clerk  intrusted  to  receive  money  at  home  from 
out-dcHir  collectors  received  it  abroad  from  out-door  customers,  it  was  held  that  such  re- 
ceipt of  money  may  be  considered,  ''by  virtue  of  his  employment,"  within  the  act,  though 
it  is  beyond  the  limits  in  which  he  is  authorized  to  receive  money  from  his  employers. 
R.  ct  Ky.  C  C  'SWK  So  if  a  servant,  generally  employed  by  his  master  to  receive  sums  of 
one  description  and  at  one  nlace  only,  is  employed  by  him  in  a  particular  instance  to 
receive  a  sum  of  a  different  description  and  at  a  different  place,  this  latter  sum  is  to  be 
considered  as  received  by  him  by  virtue  of  his  employment;  for  he  fills  the  character  of 
servant,  as  it  is  by  being  employed  as  servant  he  receives  the  money.  R.  k  Ry.  C.  C.  516u 
VVliere  the  owner  of  a  colliery  employed  the  prisoner  as  captain  of  one  of  his  barges,  to 
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animu*  fur'inift  in  ffiianifi"*t  ;  f^'inrv  in  thi*  flmt  rn«t*  lio  had  otherwise  no  ind^ 
nii'nt  to  •'|M-ii  th<*  ;;<iih1<.,  iiihI  ill  ihc  iMM*i»n(l  tin*  tru**t  woa  dHrrinmcHl,  ttA# 
cl«*iivrrv  Iiuviiil;  taki-ii  it*i  rtfn  t.  Hut  hnrv  ntin-d«'livfrv  nhall  n«»f.  of'  i-vvur^*. 
Ih*  liiti-ii'lnl  t«i  :in«r  t'nuii  a  ti-lniipiii**  ilf*tii;n,  f>inr«*  that  inav  {•A|>(«-a 
fn»iii  a  xarit-tv  nf  i»(liir  a<  «-iili-iiti.  NrithiT  l>v  tin*  t-tiniiiKin  law  %ia»  it  lanrr.v 
ill  Hii\  o'-rvaiit  (•*  riiti  away  uiih  tht*  ^(M»d**  i-oniniitti'<l  to  him  to  kc*r|>.  tut 
c»iil\  a  l>ri  ai  h  <il  \i\A  trii>t  Hut.  t^v  htatiitr  V»li  llt-n  VI  r.  1.  tht-  ^<rvaiit«  «vf 
iHTMiii**  •li-*-iasi'ii,  aii-u-i'il  lit  «*iiilN-£xliiii;  tlirir  niaHlrn*'  i;ihm1«.  nia\ .  \»y  «nl 
****<!  1  ""'  ot' ( liah(vr\  <  iM^ui'd  \*\  th«*  ailvii-v  nt  *lhr  <  hit't  jtintK m  anil  <  iiirt 
'  larmi.  nr  uii\  twd  of  tlu'iiiiuiiil  ]tr(N  laiiiation  niailr  thi*n*u|Miri.  Iir  •am- 
ni«(ii«-«l  In  a|i|ii>ar  |KT<«onally  in  tin*  t-nurt  ot'  kin:;'«  hrnrh  to  an«««*r  th«*ir 
niu**trr**'   (XMuior!*   in  any  t-ivil  ••uit   tor  Mirh   ^immI^,  and  lihail.  i^n  ditauliof 

carry  out  au*\  •fU  ftK%\.  an*!  \*m*\  him  for  hi«  tnUmr  !•%  allimini{  hini  twrvilur*!*  i^f  fh«* 
pri«'«*  l"r  ^\hiili  h«*  Milfl  iKi*  rii;il«.  HttiT  <li'<hii'tiiitf  th«*  |>rii-**  f-liRr^i"*!  al  ihr  i«>l!:^rv  h* 
iin»  h«*M  :i  ••■r\iirit  laitlim  rh«'  ui-t.  hii'I.  Iin^infs  I'lnU'/il*-*!  th«*  |<riff.  lit*  «»•  ^inliv  'if  l»r* 
cniv  wit  hill  (hf  ill- 1.  It.  A  !(.<'.('.  \'.\*J  S>  a  •■•r\nnt  who  r**«  i'ivmI  iiinn**r  fi»r  In*  rrva*^«T 
fiif  urin  If«  iii.uli*  of  hi«  niii^tt-r^  iii.it«-riaU.  whifli  In*  i-inlM>filf«i.  wa*  hi'l<l  with  n  Ihr  art, 
tiii*U;2li  III'  tii.uli*  iIm*  artii  Ii-^  utii|  H.t«  til  liAV«*  a  i!i«**n  iMirtion  nf  ihf*  pru*'  f*>r  tiiakmit 
thi'iii.  Kii— .  A  Kv  <*  r  1 1:*!.  TIh'  .ul  i»  iiiit  i-i»tiHiii*«l  111  ih-rk*  an«l  •••r*jnl»  of  |«t»««m 
in  ti.iil«'  it  i'Xti-niN  to  i1j«>  i-lfrk«i  uii>l  ••■r\ant«  ■•iii||i>)*'<l  to  r«*«i*ivf  of  all  |^r««<n»  «i*st- 
eir«'r  ThtT«*1'ir»*.  »Im-h*  tKf  intr»«-iT"  of  a  lo«»ii«hi|i  I'tniilovfl  ihr  |>n»*in«-r  a»  tl.rtf 
ariNiiint.iiii  iiii«|  tr^M-un-r.  ;iii(l  In-  r«-i*iM\i-4|  aii<l  |:i:i|  all  iIm'  iiioti**r  r«*«-firatilr  or  |«i  al4« 

on   tlifir  :iii-i<tiiit,  }i«'  r \\f*\  a  •iiiii  aihI  «*tiiU-wi]i-«l  it.  Ii*-  «i.i«  h**l>l  n  I'h-rk  and  w-r^ant 

wilhiii  till-  ;irt  It.  A  It  «*  «'  .^T'  *J  Stark  <*  N.  I*.  .'.V*.  S  <'  If  a  M-rvani.  inini*^ 
dii«i«-l\  •III  n-i'*-ix  til.'  .(  ourii  tiir  hi*  iii.i«i«t«.  i*iiti*r*  u  •iiinllfr  in  lii«  U«*k.  and  ultinvair-r 

• 

ai't'oiiiit  to  hi*  iiia-ti-r  t<>r  tht-  •in.illt  r  •iiiii  oiil\.  h**  tii.i\  i-«*  t-iiii«i(l«*r«*«I  a«  rnil«-fjlinK  tb« 
ilith-it-ii<  •■  .It  th<-  tiriif  hi*  iki.iili-  till*  «-iilr\  .  Nti<l  It  mil  iiiaki*  lio  ilitf'rrv'n' «*  tli<Nif  h  h« 
r«*<«-iv*<l  "thi-r  »'.iiii-  for  hi«  iii.i-itT  >  ti  th**  oaiiii'  iluy.  iiii<l  in  |ai«inK  tli<*ni  an>l  Ihr  •f»a2>r 
•uin  ti>  ii.«  iii.i«ti-r  tiiL'i-thtT  h«*  niitrlit   ^>\«*  Iii4  iiia^tcr  ••\i-r\  |iir«*r  of  nionrv  nr  n«^vr  U« 

m*  i\iit  .ii  tht-  tiiiir  h-  ii..iili-  tl.i'  f.il ntry.     H.  A    U  <*  <*.  4'kt.     .t  Stark.  N    V  «*  C 

8.  ('.     It   iii«  tlif  art  i|iN«  ii-.f  :i|.|>l\  to  rA«i>«  Hi liii'li  wi>rr  Uffv'nT  at  r«iinnion  lav      t 

I^aili.C.t'  |o...:.  U.A  K  <*  <'  I'iO.S.t*.  I'lHk'i  t-aiM*.  iNir.  |*ark..l!  SialTonUhirp  Sua. 
A*».  I**  17  .'.  >t.irk.  I.vul.  >\'2,  It  i«  i|iif«tiiinalili-.  llirr«'ti»rr,  whrtlH-r.  if  narnani  rwnrtiwi 
iiiiiiii'\  liiiiii  h.<»  ".;  '.r  to  I  :i\  *\.  aii'l  •hw^  imt  |>a\  it.  Ii«*  f>an  Iv  in«lii*tr«|  fi*r  rm^wii^ 
liifiii.  h'lf-  A  IE\  <*.  ('  '.''<T.)  hut  :i*  r<»iiiit«  for  lari-riiy  at  (f»tiinion  law  anti  fitr  rinl«*ai«^ 
nii'iii  niil>  r  tli«*  *(.i!iiN-  iii.i\  U*  i>itiii-«l  in  the  kjiiiif  in<lii'tn)«-nt.  any  *liffii-ulii  tn  \hm 
ri*»|>«->  T  ti..i-.  I.-  .i\.>.ih>l  S<-i*  .;  M  A  S.  M't.  V'lii.  Althoiiirh  |ir<«|tf*rir  hv  l«<rn  in  th« 
|Hi«  «-  ..  .-it  .'t  ihf  |'ri-'tii*r'«  iii.i>t«T*.  aiiil  tio-y  only  iiitru«t  th«*  ru*tiHlT  nf  •u«'h  |*rr>f^v 
to  a  iii.''l  I  •  I  •••II  ti>  ir\  thi-  h"ni*'>ty  of  thfir  •••ivjiit.  it  thf  MTiant  rr<viTr%  n  fr««m  Msrb 
thr'l  |«i  "ti  .I'i'l  iTiil -.'ill  •  it.it  I*  an  I  •fl'i-iii-f  within  tlif  art.  H.  k  K.  tV  C  \*'**  » 
I^ii«  h.   I'    .      **  • 

/•|   ■  ;'•■•.  '»■      :»    if  1^  .:.!•'•   thi-  i*a*t-«   already  nirnllonr«l  in  th^  frit,  if  a 

ni.in  -i>  il«   h>  tiuii   ^••M-tl-  troiii   hi"  oMii  l>.iil««'.  thoiiijh  h*'  lia*  n«»  intt-ni  It*  rhar^  lh« 
Imlii-i-    I  'I'  \\i'  :iifiii(  I*  t'l  •It-tr.uiil  tht*  kilii?.  Vi't  if  tin*  l-aih-r  had  an  inlrrr«|  in  ihr  f«»- 
iic*n.itiii   ,||.1  •-.•ul'i  hj\«'  witlihi-M  it  trotti  till*  owiHT.  th«*  lakinic  t«  a  lamrny .     It   A    K  •* 
tV  iTo      ..  Uiirti.  .1  .  *Jlth  f*\  .  *JI«t.  S  r.      Aii'l  a  nMii  niav  l«*  ai^-f^^nnr  aftrr  ihr  fart  to  a 

lar«i*iu  •  oiiiiiiitti-«l  on  h'.iii»«'lt  li\  r ivitii*  aii«l  liarlNiiinnir  thr  thi'*f  in*trM«l  nf  lirsn^nMt 

him  *o  iii-iii**.  K'>-t  r.-i  hut  A  joiiii  ti-nant  in  imiinion  t»f  «*||i*rta  rannt*!  I«^  fuilii  «/ 
lafifiix  .11  .i|>i  ri<)<r..ittTii;  tin*  whi4i*  to  hi*  own  |>ur|Mi««>.  1 1  llalr,  MA:\  IkiI  if  a  |«rl-o«B#r 
of  |ir>>]  •  rt\  -ttvil  II  troiii  the  |»  r^tn  in  «hi»«*  i'u«tiMh  it  i«  and  who  m  rttpemm^-^  ^  m 
•af\'  .  I  .■  :-  t-uilty  of  hir«  .-n).  U.  A  K  f.  «'.  47*i.  .1  Ihirn.  .?  .  iMih  «!..  241.  S  V  '  N<v 
can  ;i  M.  •  •••M.tiiit  l.iri*'ii\  of  hi-r  hu«lian«r«  pHwl«.  l-*f'aiiM*  hi«  ru«tcM|y  m  in  law  b*WL 
anil  tl.i\  art  •  ••!i-pl«*rf«|  a^  om*  |<«*pM<n.  I  Hah*.  'iM.  <  li  ihr  aamr  |rmun«l.  no  iKs^ 
|M>r«i>ii  I  III  >  •  k'  iilt^  of  larr«*n\  h>  ri*<-fi\in);  thi*  hii^hand'*  (f^aU  fhmi  the  wifr.  a»il  if 
»ht'  k>  •  ;  *•..  ki  \  ••!  thi-  I'l.iif  nhi'ff  ihi*  i>ro|<«*rt>  i*  kt'|il.  hi*r  |iriiiiy  will  1^  y rriiunwd, 
aifl  '1  •    'i- ?•  ii'l  lilt  tuu-t  !■•    ai-<|Uitti*«|        1    I.«*.«i  h.  17.      >•■•■  I   Half.  4S.  .'ilft       KrI    .^T. 

T  .'-.;.,    .'•*..  I     ■      •   'A*-  .     .    ".  •  1   I.«at-h.  47.1  IhiI  if  thr  «i>«lirr.  m 

onl>  r  !.>i-'..*  .i  n'iiit'-*-r  ••!  iiii  ii  iii  th**  :i«-t  of  •iiMlitii!.  «l:r«vi«  a  M*rvaiil  to  ■!  i«>ar  tA 
f*iii  •■ii>  I/-  *  •,•  -ii  .|.Mi  .iii'l  h-  I'j  (hi-tii  oil  t.il  tht'  ofli'iiff  11  i-tiiiiiiletr.  ao  loffi|t  aa  hr  did  ft«a 
iiiiliii  •  <  -  r  »•  ii.il  mil  lit.  I  lit  ••iii\  ir>>\:<h«<l  for  il*  ili*4'i»\i>ry  aftrr  it  «aa  fnnnr«|,  t^m 
mill  i.ii.'\  ••!  tr.i-  ihit\i-  Mili  iKit  U- '[••«lni\i-«l  »  Li-arh.  Ml.l.  So  if  a  man  l«  •U«f«v1^ 
c>f  all  .II*'  ■  '.  t>i  -**-.i!.  :iii>l  aiiothfr.  tn  U\  him.  |t'ii«i>«  |  n>]>«-rlv  in  hi«  war  whirhbr  taka^ 
hr  i>  ^'11  i*%  ••?  1  .r  •  ii\  'J  I  *  .11  h.  '.rJI.  A II' I  if.  on  lhi«-\i*«  lr«-akinf  in  to  |>lundrr  a 
aa*r%ii-.!  h\  'ji-*.;!- ••:  hi*  lii.i^tt-r.  "hi'M  thi-m  h  h«-r«>  lln' platr  i«  krpi  whifh  Ihej 
iLa  iiri  uui*uiuc  mil  not  atlivl  the  i  riiu«.     l!  Leach,  V*^— CaiTTT. 
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appearance,  be  attainted  of  felony.  And,  by  statute  21  Hen.  VIII.  c.  7,  if  any 
servant  embezzles  his  master's  goods  to  the  value  of  forty  shillings,  it  is  made 
felony  ;  except  in  apprentices,  and  servants  under  eighteen  years  old.'  But  if 
he  had  not  tlje  possession,  but  only  the  care  and  oversight,  of  the  goods,  as  the 
butler  of  the  plate,  the  shepherd  of  the  sheep,  and  the  like,  the  embezzling  of 
them  Ih  felony  at  common  law.(rf)  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece 
of  plate,  it  is  larceny;  for  he  hath  not  the  possession  delivered  to  him,  but  merely 
the  use ;(«)  and  so  it  is  declared  to  be  by  statutes  3  &  4  W.  and  M.  c.  9  if  a 
lodger  runs  away  with  the  goods  from  his  ready-furnished  lodgings.*    Under 

(<)  1  Hal.  p.  C.  606.  (•)  1  Hawk.  P.  C.  90. 

•  The  above  statutes,  with  others  on  the  same  subject,  are  repealed,  by  the  7  &  8  Geo. 
IV.  c.  "ll ;  and  by  the  7  &  8  Geo.  IV.  c.  29,  {  46,  any  clerk  or  servant  stealing  any  chattel, 
money,  or  valuable  security  belonging  to,  or  in  the  poHsession  or  power  of,  his  master,  is 
punishable  with  transportation  for  any  term  not  exceeding  fourteen  years  and  not  leas 
than  seven,  or  with  imprisonment  for  any  term  not  exceeding  three  years,  with  whip- 
pings. S.  47  enacts  that  any  clerk  or  servant,  or  person  employed  as  such,  receiving  or 
taking,  by  virtue  of  sucli  employment,  into  his  possession  any  chattel,  money,  or  valuable 
security,  tor,  or  in  the  name  or  on  the  account  of,  his  master,  and  fraudulently  embei- 
zling  tlio  same  or  any  part  thereof,  shall  be  deemed  to  have  feloniously  stolen  the  same 
from  Ills  master,  although  such  chattel,  &c.  was  not  received  into  the  master's  possession 
otlierwise  than  by  the  actual  possession  of  such  clerk  or  servant  or  other  person  so  em- 
ployed, and  shall  be  liable  to  any  of  the  punishments  set  forth  in  s.  45.  By  s.  48,  "for 
preventing  the  ditliculties  that  have  been  experienced  in  the  prosecution  of  the  last- 
mentioned  otienders,"  it  is  enacted  "that  it  shall  be  lawful  to  charge  in  the  indictment, 
and  proceed  against  the  ofiender  for,  any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  which  may  have  been  committed  by  him  against  the  same  master  within 
the  space  of  six  calendar  months  from  the  first  to  the  last  of  such  acts ;  and  in  every 
such  indictment,  except  where  the  ofl'ence  shall  relate  to  any  chattel,  it  shall  be  sufficient 
to  allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security;  and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained,  if  the  otiender  shall  be  proved  to  have  embezzled  any  amount,  although 
the  partieular  species  of  coin  or  valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valu- 
able security,  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly."  Each  act  of  embezzlement  should  be  set  forth  in  a  sepa- 
rate count ;  and  the  prosecutor  cannot  be  compelled  to  elect  which  he  will  singly  proceed 
upon.  The  indictment  need  not  state  from  whom  the  money  alleged  to  have  been  em- 
bezzled was  received.  Rex  vs.  Beacall,  1  C.  &  P.  454.  The  day  laid  is  not  material.  By 
statute  5  Geo.  IV.  c.  20,  s.  10,  persons  employed  in  the  post-office  embezzlinff  notes,  par- 
liamentary proceedings,  or  newspapers,  &c.  are  guilty  of  a  misdemeanour,  ana  punishable 
by  fine  and  imprisonment,  the  offence  to  be  tried  either  where  committed  pr  where  the 
offender  is  apprehended. 

By  7  &  8  Geo.  IV.  c.  29,  s.  49,  bankers,  merchants,  brokers,  attomejrs,  and  other  agents, 
embezzling  money  intrusted  to  them  to  be  applied  to  any  special  purpose,  or  embezzling 
any  goods  or  valuable  security  intrusted  to  them  for  safe  custody  or  for  any  special  pur- 
pose, are  guilty  of  a  misdemeanour,  and  punishable  in  any  of  the  modes  pointed  out  in 
s.  4i).  S.  50  provides  that  the  act  shall  not  affect  trustees  or  mortgagees,  nor  bankers, 
&c.  receiving  money  due  on  securities,  or  disposing  of  securities  on  which  they  have  a 
li<'n.  By  s.  51,  factors  pledging  for  their  own  use  any  goods,  or  documents  relating  to 
goods,  intrusted  to  them  for  the  purpose  of  sale,  are  guilty  of  a  misdemeanour,  and 
punisliabl«»  by  transportation  for  fourteen  or  seven  years,  or  by  fine  and  imprisonment, 
as  the  court  shall  award, — the  clause  not  to  extend  to  cases  where  the  pledge  does  not  ex- 
ceed the  amount  of  their  lien.  And,  by  s.  52,  these  provisions  as  to  agents  shall  not 
lessen  any  remedy  which  the  party  aggrieved  previously  had  at  law  or  in  equity.  A  per- 
son intrusted,  as  a  private  friend,  with  a  bill  to  get  it  discounted,  and  converting  it  to  his 
own  use,  is  not  an  agent  within  the  meaning  of  the  act.     Rex  w.  Prince,  2  C.  &  P.  517.— 

CUITTV. 

*  Repealed,  by  7  *  8  Geo.  IV.  c.  27 ;  and,  by  7  A  8  Geo.  IV.  c.  29,  s.  45,  it  is  enacted  that 
if  any  person  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  in  or  with  any  house 
or  lodging,  he  shall  be  guilty  of  felony,  and  be  punished  as  for  simple  larceny;  and  the 
indictment  may  be  preferred  in  the  common  form  as  for  larceny,  and  as  if  the  oflTender 
were  not  a  tenant  or  lodger ;  and  in  either  case  the  proj>erty  may  be  laid  in  the  owner  or 
person  letting  to  hire.    In  Healey's  case,  R.  k  M.  1,  it  was  considered  unnecessarj  to 

493 


231  PUHLI4'   WUoNfiS.  [B00&  IV. 

•onii*  i-in  iHnHt.inf'i**«  ]iNf»  a  man  111:1  v  U*  :;iiiltv  nt'  t'tti»riv  in  takirii;  lii«  u«a 
KuiNi>» ;  im  It  lir  nIimU  itn-ii)  tiiiiii  :i  |tuH  iilmiki-r.  *»r  nuy  ••11-  !<•  wtiiiiii  Ik*  l.aih 
(Iflivcn-il  an*)  iiitni^u*il  tt)«'ni.  with  inti'iil  {«•  « liai;;!-  ^ui  Ji  )mi1«*i' mitli  tli«*  \AiMCy 
or  it  lii>  nthx  lit**  ii\«ii  iiii-soi  ii:^iT  I*!!  tilt*  roa«l.  viiiu  an  iiitriit  i«» « liar^v  iUv  huD- 
(In'il  With  till'  lii^n  uci-iinliii;;  in  (In*  tilatutr  **t    Wiinhi'^tiT  <  /  • 

''    'I'liiTi*   liiiiol    iHit   tihly  |i<*  u  taking.  I>iit  »  **irr\,iifi  iii/./y/  <v/«if  *i  it*fmrtt\^t 
till'  ••ill  lau  J^altti       A  hart*  ri'iimial  th»iii  tin*  jiLi*  <*  in  vihiih  In*  Itiuinl  i'uc 


2.  Til.' 


Vtar*    llll      <>l<l     lit*«   ■  J  J.ll  III  .«     iUIIV      •lllloiaAl      IIWIII      till'      IH.t*   «       III      «1  llil   II     lit'    ••«Ull««     |C«C 

guMHi**.  ili«>ii;fli  till*  ttih!  i|iN-^  imt  i|iiiio  iiiaki*  I'll  uitii  till-Ill.  i«  a  «iiltif  i«ni  ••{••r- 

tiitiiMi  or  4-arr\  in^  awav.      A<*.  it  u  man  !•«'  Irailiii;;  uiM»tl»i*r  *»  Imr^*  nut  i*l  a  1  i'"«r, 

aiiil  Im'  ;i|i|iri*lMtii)i'ii  ill  till-  tail  ;  nr  it  u  i;iit'«*t,  ^icalin;;  ;;«mhU  nut  ot  an  inii.  Ihaa 
^ _.  1  ...  ^..  •«.  ...  1  .     ..t I .1 . .1       .    1 1  „  I...  1  _    1    ...^i 


if   l'<*i   t^l   114  .»    Y  IU«k    I*  «'.  kl 

i»-  .1  liftH.  I  <«.  I'fi  •     I    rt    t.  1.  1 

•tat«*  liy  Mhi>m  tin*  IinI^'ui^  w»ji  U'X.  th**  jiiil^*-«  linM.n>r  that  llir  lf*itin^  mijrht  l«*  •i«i#«| 
eillirr  :M-iimiirit:  to  tin*  tiAii  nr  iM-mnhiii?  tn  tlit*  N-triil  i>|ifraiiiin.  Thi*  •iAt«*in«*nt  m»  i«*  tiM 
party  \*\  will  mi  I  ho  liHl^sinir  i"  l«'t  Mnuhl  In*  r«*^uUi**«l  tii  thm  i'^m*  unil«*r  tbr  |irv*rnt  vf.— • 

ClIITTI. 

*  It  .1  tliiff  I'lit  a  Im>1i  nti  «rhii-li  a  |iur««*  i«  Iiiini:  an<l  it  ilrniia  ti>  tti'*  ^nmn*!  «h«>rv  h9 
Iravfit  ii.  or  if  In*  itiiii|H*l  :%  ni.in  !••  luv  ilnirii  ^imnN  mIihIi  )i«*  i*  rArryiUfi,  mt%*i  i*  •!  |  r«>- 
hvn<l«*<l  U'liin*  hi*  rai>M'*  thfiii  tmni  th«*  irmiinil.  tli«-  1  riin«*  i*  irif'niii|ilr|fl>  I  I^«mrli.  '^JSL 
n.  I».  i  n.il>'.  '»•>.*.  AimI  it  i;i>tHl«  Art'  t:i*il  t«i  •  «tiiii^.  whiih  i«  f««l«-nt«l  ai  iifi«*  rtnl  t>)  a 
rouiit«'r,  aipi  .1  |H*[<««in.  iiid'iMhiii!  in  •ti*al  th«*ni.  t«kf«  hnhl  nf  th«*  oih«*r  anil  rrrmii*^  ih««i 
towanl-  th**  iltHir  :!«  tar  m»  (In*  >trinir  will  |'«*riiiil   hini.  lhi«  will  U*  im  f>*iiinT.     Si  «b< 


Uit*  |«ni*tiiitnr  hu*l  hi«  k«*>*  tttil  in  thi*  oirinir*  iif  In*  pur^M*  in  In*  |hji  kri.  whirh  lb*-  I4v 
aon«*r  i'n<li'.i\nur<il  ti»  i«k«*  fmni  lum  nn*l  wim  i|«*itt  (i*«l  with  Ihr  |Mir*«  in  liw  hao«l.  I^it 
Ui«^  »irinir«  **iill  hun^  lo  th**  |«N-k«*t  \t\  th<-  k«->«.  th:«  w.i«  hnMni  iii  Im*  nu  a»iMxrtifti*i4^ 

But  a  «. 


il  ihi'it'tnri'  nn  Uri'i'ny  w-an  i-nniinitti*«l.  1  \^'^  h.  .'..1.  n.  a.  I  ilAlt*.  .Vv*.  Ilut  a  vvfj 
•liffhl  :i^|N»rLitioii  Will  •iiltii-r.  'rini«.  In  •nHltli  a  iliiini  'tv\  fnnu  m  Lvh '■  ««r  wliirh  !•  •»• 
«tunil>  iiinpi^'il  iinn'n^'  thi*  i*urU  nf  h**r  hair,  (i  l^Mih,  .i*3i.  *J  K/mt.  IV  ('.  .U7.i  in  r«^ 
Riovi*  ••hiN'i*  Initii  a  Ittil  un«i  i-arr\  tlii'in  intnan  ai^niiiiri^  rcM»in»  M  1^-wrh.  2^  in  n"!«-^i 
— l4it.iki*  I'l.iti*  Imnialrtifik  ami  lii>  it  nn  th«*  H>H>r  with  in(«*nt  tn  i*arry  il  away,  iil«*i|.  -^ 
anil  tn  ri'iimvi*  a  |mii  k^t?**  tnnii  nii«*  fwrt  nf  a  wairnri  tti  aiinili«*r  with  a  rirw  In  slaml  iL  1 
Ijn^oi-h.  *J..>i.  f  hav«-  rf«|H<«ii\i*l\  U*4*ii  hnl.Un  tn  U*  fflmii*-*.  an<l  whrrr  llir  iinM»n#'r  L^ 
Iifti-«1  tip. I  h.itf  I'rnlli  th«'  iNittiirii  III  A  Uiiit  nf  jiifiai-h  hut  WA*  i|r|«N*f«'«l  li«*fnr«*  nr  IwmI  ^4  .t 
out.  It  ili't  imt  a|<|-*'ar  th.it  it  ma*  i*liTirt'l\  rt*iiin\fil  tfi.iu  tlf  •|ia«-f  it  at  fir«t  nrM^i^i^U  tn  iLa 
bunt,  hut  (Itf  r.ii-iii);  i(  Imiii  iIm-  t>i>(t«>iii  hul  r«inipU'ti'l\  ri-iimifal  inb-h  |iart  nf  it  fm«?;  ir«« 
apai-i'  ih.ii  «|Ni  ;ii.  |..irt  iniii|.iim1.  ihi*  w.im  ht'hl  a  intii||ii«>  A*|4irlali<*n.  I  Ky  A  Mt«»lf. 
t.<'  M  I'lii  if  (ti<  •(•■ti-ii<l.iiit  iiii'ffU  I  han;*!'  ihi'  |-«»*ili->li  nf  A  |iai  ka^  fntm  Uin^  rbj- 
wa>  •  to  !•  iii;tliH.i\-.  Inr  th**  k'n-atiT  i-«iti«i-iii«iii-f  nf  takini?  i»(it  it*  i-f»nl«-nl*.  ami  ful*  th# 
ouUi'h-  i>r  It  ti*r  th.il  pur  I  "••>«•.  hut  I- •IftiN'li^il  twliin-  he  h«.»  t.iki'n  nii>  thine  ih>*r^  wiu  t« 
ni>  l.iri>-ii\  •  nii.iii.itt 'I  M.  ihiiL  in  initf*.  WhiT**  it  i«  nui*  o-ntitiuintf  lrmn«ai-f.i  n. 
tliiiiij:h  i]i«  r«' 1^' •••■\i'r:il  ili-diiil  n*]4irlrfl.itii«  sii  1  iw  ht  Mt.ral  |«'rMin«.%rl  all  tt»ai  l« 
inilirii-'i  Jk^  piiiii  ii-.il'*  Mlfi  •nii«iir  111  (hv  f«*li<ri\  l>«i>iri'  thi*  linal  rarirm^  away  tif  lum 
irnml-i  ir  iti  (hi*  \  iriuil  i  u-(«m1v  n!  l!i«' •<»  !ii>r,  'J  Ki^i.  I'.*'.  *>  7 .  ■  hut  fwn  rrnnnnt  Iv  .««. 
vii*|f*l  ii|~>ii  :iii  iii'lii  (III*  nr  •  h  ii.'iiii:  .» jn.ut  l.iri*'iM.  iiiil**^  ih*'r*<  li*  fii'lrnrr  to  •ati*f«  a 
jiir\  th.»t  (hi*)  H»ri*  •-••n>  i-rii' •!  in  a  mint  takiii,;.  -  >(«rk.  nii  K«i<l«*niN«.  Kill,  f  f  oik*  •t#ttl 
an*iti->  I  III. Ill  »  ;;'"^N.  iin<l  ii(  ivmjpU  aiMithiT  •(•'-ilfth  fntiii  liini.  thrown^  ina%  |<r*w^ 
rutf  iim-  tir*t  **t  th"  <mi-«iii<1  fi-lmi  at  tii*  rhi*i«'*'.  I*il(.  r  I'l'J.  Thrrv  u  h')  iK^-a^^tn  il  *l 
tbr  i.i[r>.iij  .iMii\  I  ••  l.\  (Im*  h.iri'i  *it'  (h**  |««rty  iw'<-ti*«'<i  ;  f<*r  if  lit*  |irururnl  an  ini»*v>rDl 
air**iit.  .1-  t  i  JitM  I'r  a  liifia::i'.  (••  !ak«'  th**  prn|«'r(\.  ft  if  hf  nhlaini'vl  it  fp>ffn  tbe  ■Lrt-.tf 
by  a  ?•■)  M".  III.  Miri.'iit  thi>  >l.t:h(*«f  i<>l..ur  nf  tidf.  :iii'l  with  a  fflnninus  <lr«i|[ii.  br  w^J 
hini^i-ll    i-    a  pfili'  ipai  'It-  Iflt  r        ll.iwk    h.   1,  r.  .Ul.  «.   I'J     -I'aiTTT. 

*  I'ln-  !i 'on-oii*  '{MiLu  •.•ii*i«t«  III  (hi*  i-iVn*.  t  **(  (hf  pri«4irifr  tn  drfraod  tb«>  o«tt«f 
An«l  tn  api  il  (he  til  11^:  riiihn  t'i  hi«  nwii  UM>.  Bn«i  It  !■  iM>t  n*irv*mmry  tbal  ih*  taki&f 
»hnu!<i  i'*-  •i"iM-  *-.  -I'.i.i  (.ikiii).*  w.ih  iin  inti  nl  tn  iif«tniy  will  l-r  *uflk^rtit  tn  r<nwu 
till**  iii>-  "iti-iKi-  if  iioiH-  tn  Mr«i*  (hi*  pri«iiii-r  i>r  aimthiT  |H*rM»n.  tbnu^h  HOC  in  a  |««ni- 
niar>  wa\  K  A  H  <'  •'  L'tJ  In  a  Ute  »iii|;ular  i  *-r  it  wa«  ilrtrnninrd  that  ft  birr*  a 
•rnaiii  •  I  III  !•  ''!:iii  Iv  iniik  hi*  iu.i«i«r  •  ***:u.  (Iniu^h  (•»  f^^^'  it  ti»  bi»  maaCrr't 
WA«  1(111  li\  ••!  lariiii>.  thv  M*rvanl  in  Mniif*  ili'i;rrr  bi'iug  likeljr  to 
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qiiisite,  besides  excusing  those  who  labour  under  incapacities  of  mind  or  will, 
(of  whom  we  spoke  sufficiently  at  the  entrance  of  this  book,)(^)  indemnifies  also 
more  trespjissers  and  other  petty  offenders.  As,  if  a  sei*vant  takes  his  master's 
horse  witliout  his  knowledge  and  brings  him  home  again;  if  a  neighbour  takes 
anolher'n  plough  that  is  left  in  the  field  and  uses  it  upon  his  own  land  and  then 
rolurns  it ;  if,  under  colour  of  arrear  of  rent  where  none  is  due,  I  distrain  another's 
cattle  or  seize  them;  all  these  are  misdemeanours  and  trespasses,  but  no  felonies.(Q 
The  ordinar}'^  discovery  of  a  felonious  intent  is  whore  the  party  doth  it  clandes* 
tiiiely,  or,  being  charged  with  the  fact,  denies  it.  But  this  is  by  no  means  the 
only  criterion  of  criminality;  for  in  cases  that  may  amount  to  larceny  the  va- 
riety of  circumstances  is  so  great  and  the  complications  thereof  so  mingled  that 
it  is  impossible  to  recount  ail  those  which  may  evidence  a  felonious  intent  or 
aniniumfurandi;  wherefore  they  must  be  left  to  the  due  and  attentive  considera* 
tion  of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal  goods  €f 
another;  for  if  they  are  things  realj  or  savour  of  the  realty,  larceny  at  the  com- 
mon  law  cannot  be  committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be  taken  and  carried 
away.  And  of  things  likewise  that  adhere  to  the  freehold,  as  com,  grass,  trees, 
and  the  like,  or  lead  upon  a  house,  no  larceny  could  be  committed,  by  the  rules 
of  the  common  law,  but  the  severance  of  them  was,  and  in  many  things  is  still, 
merely  a  trespass,  which  depended  on  a  subtilty  in  the  legal  notions  of  oar 
ancestors.     These  things  were  parcel  of  the  real  estate,  and  therefore,  while 

(»)  See  page  20.  (*)  1  Hal.  P.  C.  609. 

thereby.  R.  &  R.  C.  C.  307.  3  Burn.  J.,  24th  ed.  209.  See  a  late  case,  Russ.  k  Ry.  C. 
C.  IIH,  under  very  particular  circumstances.  It  is  sufficient  if  the  prisoner  intend  to 
appropriate  the  value  of  the  chattel  and  not  the  chattel  itself  to  his  own  use,  as  where 
the  owner  of  goods  steals  them  from  his  own  servant  or  bailee  in  order  to  charge  him 
with  the  amount.  7  lien.  VI.  f.  43.  The  intention  must  exist  at  the  time  of  the  taking ; 
and  no  suba^equent  felonious  intention  will  render  the  previous  taking  felonious. 

We  have  8een  that  a  taking  by  finding,  and  a  subsequent  conversion,  will  not  amount 
to  a  felony.  3  Inst.  108.  I  Hawk.  c.  33,  s.  2.  2  Russ.  1041.  But  if  the  goods  are  found 
in  the  place  where  they  are  usually  suffered  to  lie,  as  a  horse  on  a  common,  cattle  in  the 
owner'8  fields,  or  money  in  a  place  where  it  clearly  appears  the  thief  knew  the  owner  to 
have  concealed  it,  (I  Hale,  507, 508.  2  East,  P.  C.  664,)  or  if  the  finder  in  any  way  know 
the  owner,  or  if  there  be  any  mark  on  the  goods  by  which  the  owner  can  be  ascertained, 
(see  3  Burn,  J.,  24th  ed.,  213,)  the  taking  will  be  felonious.  So  if  a  parcel  be  left  in  * 
hackney-coach,  and  the  driver  open  it,  not  merely  from  curiosity,  but  with  a  view  to 
appropriate  part  of  its  contents  to  his  own  use,  or  if  the  prosecutor  order  him  to  deliver 
the  package  to  the  servant  and  he  omits  so  to  do,  he  will  be  guilty  of  felony.  2  East,  P. 
C.  004.     I  Leach,  413,  415,  and  in  nolia, 

Wliere  the  taking  exists,  but  without  fraud,  it  may  amount  only  to  a  trespass.  This 
is  also  a  point  frequently  depending  on  circumstantial  evidence,  and  to  be  left  for  the 
jury's  decision.  Thus,  where  the  prisoners  entered  another's  stable  at  night  and  took 
out  his  horses,  and  rode  them  thirty-two  miles  and  left  them  at  an  inn,  and  were  after* 
wards  found  pursuing  their  journey  on  foot,  they  were  held  to  have  committed  only  ft 
trespass,  and  not  a  felony.  2  flast,  P.  C.  662.  It  depends  also  on  circumstances  whmt 
ofi'once  it  is  to  force  a  man  in  the  possession  of  goods  to  sell  them:  if  the  defendant  takes 
tlicm  and  throws  down  more  than  their  value,  it  will  be  evidence  that  it  was  only  tres- 
pass ;  it  less  were  offered,  it  would  probably  be  regarded  as  felony.  1  East,  Rep.  615,  636. 
And  it  seems  that  the  taking  may  be  only  a  trespass  where  the  original  assault  was  felo- 
nious. Thus,  if  a  man  searches  the  pockets  of  another  for  money  and  finds  none,  and 
afterwards  throws  the  saddle  from  his  horse  on  the  ground  and  scatters  bread  from  his 
packages,  he  will  not  be  guilty  of  robbery,  (2  East,  P.  C.  662;)  though  he  might  certainly 
have  heen  indicted  for  feloniously  assaulting  with  intent  to  steal,  for  that  offence  was 
complete. 

The  openness  and  notoriety  of  the  taking,  where  possession  has  not  been  obtained  by 
force  or  stratagem,  is  a  strong  circumstance  to  rebut  the  inference  of  a  felonious  inteiH 
tion,  ( i  Hale.  507 ;  East,  P.  C.  661,  662;)  but  this  alone  will  not  make  it  the  lees  a  felony* 
Kel.  82.  2  Raym.  276.  2  Vent.  94.  A  taking  by  mere  accident,  or  in  joke,  or  mis* 
taking  another's  property  for  one's  own,  is  neither  legally  nor  morally  a  crime.  2  Hale^ 
507,  500.— Chitty. 

4M 
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they  (''•ritiiin«*<l  «•«.  «*<iiiM  n«»t  hy  any  fwrn-itiility  U*  tlio  nahjocl  of  tlicA.  I^in^ 
**''i:n  •> ^ ***"'■!( **ly  Hxfil  ami  iriiiii«ival»Uv- nil  An«l  if  tlH*y  wc*n*  *iK*Trr«*«i  l*r  %m»- 
^  l«-iif'i\  Nil  at  (o  Ih*  chariirnl  iiit<»  niii%'aM«'«.  aii<l  at  tli«*  «aino  timr  ^y  fiM 
and  tilt'  Naiiir  foiititiunl  ai-t  i-arrioil  otT  hv  tin*  iM-nMin  who  M*vt*r«»«l  thrm.  ihrr 
c*«>ultl  iirviT  Im*  **aiil  t<»  hr  takrii  frnm  the*  pft^jirtft'ir  in  thin  thrir  iirmly-acifuirv^i 
■tMti*  !•!'  iiii>hili(v.  •  which  i<i  «*H«M'iitial  t<»  thi*  iiatiiri*  of  lanM*iiv.t  Inmiii;  nr\rr.  a« 
such.  Ill  till*  aiiiial  i»r  riiri«itriiftiv«*  ]NmiM*«F»ifiri  nf  niiv  om*  hut  i»f  hiiii  wh<>  otti. 
mittfil  till*  irf'ipaHH.  Ill*  finilil  Tint  in  (ttrirtiM'^A  \h*  9^ni*\  it*  have  takrn  mliat  ^\ 
that  tiMii*  wiTi*  (111*  |M*p*«*iial  i^imnU  of  aiittthrr.  fiinri*  tht*  vi*ry  art  of  takifik*  •*« 
what  (iiriii-il  (liiMii  intti  |M*rNinal  ^immU.  Hut  tf  th«*  thirf  M*vt*ni  them  at  «^«r  t.ru*-. 
whi*ri'li\  till*  tri'**|iaHH  in  i  •>iii|il«*tfil.  ami  thi*y  an*  ri»iivrrlf«l  into  }M*nNiiial  rltatt*-^ 
in  th«*  I'liii^inirtivi'  |M»>»rti>MMiiii  *»\'  him  oti  wh«KM*  Miil  thi*y  art*  iHt  or  lai<l.  ab*l 
oonu*  aiTiiiii  a(  *in»»th»r  tiiui*.  whm  they  an*  imp  tiiriii*«l  into  |N*nMinalty,  and  takr« 

thrni  a\^:iv.  it  i^  lan-i'iiv  ;  anil  tn  k  i«  If  \\w  nwinT  or  anv  tHir  v\m*  han  dcvrrr^l 

•  •  • 

thoin  (h  I  Ami  now.  hy  lli«*  Htatuti*  4  (it'o.  II.  f.  4;2,  to  iit«*al  or  ri|i,  rut  or  hr^ak, 
with  intiMit  |t»  rttval.  any  l«*af|.  nr  in»n  har,  rail,  Lnito,  or  {lalinado  tixnl  %»*  a«l«ri^ 
in^-houM«  or  I'Ut-hiMuii*.  or  iii  any  <*ourt  or  ^unli*n  tlu*r%*unto  Itflon^ini;.  nr  u% 
•nv  othrr  huiMiiiL;.  in  niaili*  fflniiv,  liahh*  t«»  tranft|M»rtation  lor  iM*vrii  \r«r»,* 
and  to  Ntcal,  tlamai;**,  or  iK*r»troy  umlfrw<NMi  or  hinl^fH,  and  th«*  likr.*  to  r^ 
Olt*hanl^»  tir  iranlfii*!  i»f  fruit  i^rowini;  therein,*  to  Htoal  or  othcrwiM*  di*#trtiy  any 
turni|i^.  |N»tut<K'f«.  rahhairi***.  |iantni|i*.  ]H*»n,  or  (*arn»tH,  ur  the*  niut<  «if  mjMl«i«r 
wh«*n  ^ri»wini;,  an*  <•>  |iiihi**lii-«l  irinniialU  "  hy  whi|«|iin^.  ttniall  lini*f».  ini|»nw»»- 
mont.  and  ftuliNf:irti(*n  to  thr  party  wniriir«*«l.  arronlini;  to  tho  nature*  of  th«  u^ 
feiMM*.  M*»nMivrr,  th*'  ■•traliiiL;  hy  ni;:ht  < if  any  tn-****.  or  of  any  nwit**,  *hmlM.  •« 
plantH  of  tho  vului*  of  Tm  .  i-*,  }iy  •>tatui«*  t»  Immi.  Ill  r.  li*\,  niad<*  fch»ny  in  the  pna- 
ci|HiU.  aiih*n«.  ami  ahi'tt'tnt,  aiitl  in  thr  punhaoont  thfn*«if  knowin^  the  aaac  to 
be  Htoion  :  ami.  hy  Htatuti***  <i  <m-o  III.  r.  4^  ami  1^1  (ifo.  111.  v.  ZM,  thr  ateabftf^ 
m*90i  1  *'l  :»^v  tiinlN*r-tn-i*^  thrn-in  oiNM-itifdj  p  j  and  of  any  nMJt,  *iihruk.  or  |»Unt, 
^     hy  ilay  or  nif^ht.  i^  liahU*  to  iKfuniark'  |K*naltici«  for  the  two  fintt  oflriir«<a» 

fiffiv  U*ik  II  |i  \K  >»•  i^k.  bMT^  rliMtavt.  wlBt.  aA.  Hm,  «■*«  ttr.  i«k 

.^  ln«i   !>»•     1  Hal  r  r  &|0  |in».  ^yxs^wm.  Unh.  9"9^. 

1«i  ^tat.  i.^  III!   r   7      ILfar    11   r  3     31<:*««   11   c  SL 
•  Owi  111   f   i«     viif^»  111   r   41.    iJImklll  C..U 


*  Hr  •t.itiit**  7  k  httiti.  tV.  f.  *J*.*.  •.  44.  plmlinir.  ripfiinir.  rtittinit.  nr  bn-akiax  *^ 
intfiil  tti  «t«Ml.  any  ^lii*«  *'r  i«*M»lMnrk  lH-li>n|finfS  i«»  any  UiiMinit.  ur  any  ut^iHil  or  Ika- 
tun*  iiiMilf  !•!  iiii't.il  iir  ••ilitT  niiiti-r:.il  fix«*«l  in  i>r  tf»  any  l»uiMin|E  wbat«o«*rt*r.  or 
fixtiiri'«  111  I.opI  I't-in.'  pi-i  iti-  |tr«i]>»>rt> .  fir  f>>r  a  fi'iiri-  t«>  any  Imuiw*.  jpiixl^n.  or  mtmt 
in  Nti>  •'•|ii.irf.  .\«-  .  i«  .1  t>  1  'in   |*iirii-li.il<ti*  a*  in  ll a«i'  of  tiniiilr  larmny.— ^*BirfT. 

■  Hy  iLii'iit-  7  A  *«  <••■«•    IV        .■-•».  -.  r*.  |wrMin*  mali'-PHi^ly  ilt^trttvinii  or  tlama^nc 

tn*«-«.  •lirti^>«.  or  iitii|i-r\v>>i-t  L'r<<wiriL'  ^n  .iiiv  |ork.  tih*a*iir**^^iunil.  ^nlrn.  utrhar*!.  or 

avi'inii*    III  i-.i-i*  ilii*  iii'tir\   t\ !•  tli«<  «iitii  itf  l'.-  •li.ill  Im*  fuillv  of  fi*lanT.  mbd  km 

puni-li*-«l  Mitli  tr.iii<>|>i>rt.iiMii  U*t  ^^-^i-n  \**ar«.  nr  inif*ri««tiinifiit  n«>i  <>irer«lib|e  %wn*  ««^r^ 
witli  ]>iit>lii' «i}ii|i|<iii;;  111  :ii|<l:i:iiti  :  niid  r<>riiniitt:ti^  iIh-  iitrfncf*  i»n  Ir^^r*.  4r.  frnm.ng 
eliM*if%hir«*  iwlnTf  ihi-  jnM»r\  i-xiim-^N  'i'.  i*  •iitiiH  t  tn  ilin  •.ini**  iiiini*hmt-nl  Ab>1  iy 
iM*cl  *Ji>.  •l<-*trii\  III.!  oiii  h  i-r*'*  ••r(\.  Mlit-rt  •«to*v<'r  trr>>Hini;.  <if  .iny  rani**  aU^t*  fifi^  BliiLiac. 
n*nil>-r«  I  111*  iitli-ii'iiT  Ii.il  !••  to  .1  tiiii>  **f  '*'.  for  t)i«*  tir-i  •itr*-iii'«*.  to  har«l  la^«ur  mnd 
|iri««-tiin*-nt  iiiit  «-\i-i  •  •l.iij  tWf  Ivi*  nioiiili*  fi>r  t)f  *ft'iind  offrnrv*.  wiih  «hi|i|i«n|[ 
a<l(lii><>ii.  uii'l  til  ir.iii-|>«>rr.iriiiti  iir  iiii|*ri««inni«'ni  ««  in  ilo*  lant  ikN'tiitn.  an  fori 
for  :i  til  IP  I  iifffMi-**.     <'iiirri. 

•  M\  7a*  <iiNi   IV.  •■  •J'.'.  *.  4*J,  «t«Mliti;*  *tr  ilo«tr»»\jn^  any  |4.int,  mn|,  fruii.  or 
taMt'   |<r<Mhii-ti«in   irri>ii:ii;;   'n    ->ii\   k*ir>l'-ii.  (>rt-)iiir<t.  riiirM'r%>tfri  und.  hoC-h«ma^, 
hoii«f\  iir  •-••ii»iTv:if«ir\ ,   i«  t  iiiii-h.i(!«*.   t<>r  a  tii«i  •■tf«-hi  «■.  with  iin|>rt«ofini^at  and  kar4 

laUuir  if«i  •  \ i.u^  -.\  iMNri'l.ir  iii<iti*h«.  i»r  a  ri'i**  ii>i  •'\i'«*«*>linf  !5t/  ««T^r  aA  1  aN^w 

th<*  v.ilui   ••?  fh>-  .irti-  !•-<>  r*><li  ii  .  .iiiit  ihf  ••-t-.ini|  ••'*•  i;  f  i*  (i'l<>ny.  fKiniO»al>lr  mm  la  \h9 
OB^*  t'l  oiiiipl**  l.iri'i  11)      *  iiiin  . 

**  1^  7  A  **  (fi**!.  IV  <  '."•  -  I '.  th«*  fir^t  •»tl'i*ni<t'  ;•  fun  •liaM**  wiih  har^l  Laknvr  aarf 
ini|<ri»«<iiiiii  III  iiii|  f\<  •  •  •i.iij;  "111*  tii"ii!li  tir  with  a  fin**  ti<>t  ••Ycr«*t|inc  I.',  baaiid^a  IW 
TaliH*  iit  tlif  .irt'.i  |i-^  iit>il-  II  iTfl  th<-  ••-«'>nit  ••tli-n«-«*  if«i(h  wli:|*|'int  and  imprWwmwt  ^ 
a  tiTia  ii"t  f  «•  • .  'liiii*  .;\  ni>>iiiii«  1  Im-  wi-r-l*  ••!  tk»«*  :ii'f  nr«'  •ii-ahnff  or  «l«**irrn-tn^  "'^T 
nilii\.iit*l  T'->\  "f  pliiit  uoi'l  fiir  t)i«'  Ii-mI  !•'  til  III  •  r  l-«M*r.  ir  for  TDMlittn^.  «>€  for  da^ 

tiDiiij.  "T  (  -r  •l\>iii.'.  iir  !i>r  ••r  in   i\ tir 1  .iii«  iii.kti'it  »•  tun*,  and  fmmtufi  m  w^f 

loutl  «>|-<'n  of  •■ni-I<««-«l  lint  U  iiiiT  a  |;ar«lin,  •>rrl«anl,  t>r  inii  iiji^nmnd"    l*hnn_ 
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und  for  the  third  is  constitutod  a  felony  liable  to  transportation  for  seven  years." 
Stealin*^  ore  out  of  mines  is  also  no  larceny,  upon  the  same  pnnciple  of  adhcroneo 
to  the  freehold,  with  an  exception  only  to  mines  of  black  lead,  the  stealing  of  ore 
out  of  wiiich,  or  enterincr  the  same  with  intent  to  steal,  is  felony,  punishable  with 
imprisonment  and  whipping,  or  transportation  not  exceeding  seven  years;  and 
to  escape  from  such  imprisonment  or  return  from  such  transportation  is  felony 
without  benefit  of  clergy,  by  statute  25  Geo.  II.  c.  10."  Upon  nearly  the  same 
j)rinciple  the  stealing  of  writings  relating  to  a  real  estate  is  no  felony,  but  a 
trespass ;(/7)  because  they  concern  the  land,  or  (according  to  our  technical  lan- 
i^uage)  savour  of  the  realty y  and  are  oonsidei*ed  as  part  of  it  by  the  law,  so  that 
tiioy  descend  to  the  heir,  together  with  the  land  which  they  concern."(r) 

Bonds,  bills,  and  notes,  which  concern  mere  choses  in  action^  were  also  at  the 
common  law  held  not  to  be  such  goods  whereof  larceny  might  be  committed, 
being  of  no  intrinsic  value,(5)  and  not  importing  any  projxjrty  in  possession  of 
the  person  from  whom  they  are  taken.  But,  by  the  statute  2  Geo.  II.  c.  26, 
they  are  now  put  ujwn  the  same  footing,  with  respect  to  larcenies,  as  the  money 
they  were  meant  to  secure."  By  statute  15  Geo.  II.  c.  13,  officers  or  servants  of 
the  bank  of  England  secreting  or  embezzling  any  note,  bill,  warrant,  bond, 
deed,  security,  money,  or  effects  intrusted  with  them  or  with  the  company,  are 
guilty  of  felony  without  benefit  of  clergy.  The  same  is  enacted  by  statute)  34 
Geo.  II.  c.  11  with  respect  to  officers  and  servants  of  the  South-Sea  Company. 
And,  by  statute  7  Geo.  III.  c.  50,  if  any  officer  or  servant  of  the  post-office 
shall  secrete,  embezzle,  or  destroy  any  letter  or  packet  containing  any  bank- 
note or  other  valuable  paper  particularly  specified  in  the  act,  or  shall  steal  the 
same  out  of  any  letter  or  *packet,  he  shall  bo  guilty  of  felony  without  r«905 
benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter  or  packet  with  ^ 
which  ho  has  received  money  for  the  postage,  or  shall  advance  the  rate  of  poiit- 

(f)  1  Unl.  P.  C.  510.    Stnt.  1137.  C)  8w  book  H.  pii«e  438.  (•)  8  lUp.  SS. 

'*  By  7  &  8  Geo.  IV.  c.  29,  s.  38,  persons  stealing,  or  destroying  with  intent  to  steal,  anj 
tiee,  shrub,  or  underwood  growing  in  any  park,  pleasure-ground,  garden,  or  near  bouses, 
(whore  the  injury  exceeds  the  sum  of  1/.,)  are  guilty  of  felony,  and  liable  to  be  punished 
em  in  cases  of  simple  larceny:  and  stealing,  or  damaging  with  intent  to  steal,  such  pro- 
IMTty  elsewhere  above  the  value  of  5/.,  is  declared  felony,  and  liable  to  the  same  punish- 
ment. And,  by  sect.  39,  stealing,  or  damaging  with  intent  to  steal,  any  trces»  shrubs, 
Ac,  wlieresoever  growing,  to  the  value  of  one  shilling,  is  punishable  with  a  fine  of  5/.  for 
the  first  offence ;  with  hard  labour,  whipping,  and  imprisonment  not  exceeding  twelve 
months  for  the  second  otience ;  and  the  third  offence  is  felony,  punishable  as  in  case  of 
«>iniple  larceny.  There  seems  to  \>e  no  punishment  if  the  pi*operty  stolen  or  destroyed 
be  under  the  value  of  a  shilling. — Cuittv. 

'^  By  7  <fe  8  Geo.  IV.  c.  29,  s.  37,  stealing,  or  severing  with  intent  to  steal,  any  ore  or 
otlier  substance  from  certain  mines,  is  felony,  and  punishable  as  in  case  of  simple 
larceny.     The  2.5  Geo.  II.  c.  105  is  repealed,  by  7  &  8'Geo.  IV.  c.  27. — Chittt. 

"  By  statute  7  &  8  Geo.  IV.  c.  29,  {  23,  the  stealing  any  description  of  writings  relating; 
to  the  title  of  real  estates  is  punishable  with  transportation  for  seven  years,  or  with  fine- 
and  imf»risonment,  at  the  discretion  of  the  court :  and,  by  {  24,  these  provbions  are  nol* 
to  deprive  tlie  party  aggrieved  of  the  remedies  he  now  has,  at  law  or  in  equity.    This 
enactment  is  new.     See  3  Inst.  109.     1  Hale,  110. — Chitt^'. 

'*  Repealed,  by  7  &  8  Geo.  IV.  c.  27;  and,  by  7  &  8  Geo.  IV.  c.  29,  s.  5,  persons  stealing 
any  tally,  order,  or  other  security,  either  public  or  private,  relating  to  this  country,  or  to* 
any  I'oreitm  state,  or  any  debenture,  deed,  bond,  bill,  not^,  warrant,  order,  or  other  security 
for  money,  or  any  order  for  the  delivery  of  goods,  shall  be  guilty  of  felony,  and  punished^ 
MS  thou<:h  they  had  stolen  any  chattel  of  equal  value,  according  to  the  interest  the  parties* 
have  in  the  securities  stolen;  and  all  the  documents  enumerated  in  the  act  shall  be* 
deenK'd  to  be  included  in  the  words  "valuable  security." 

A  eheek  on  a  banker,  written  on  unstamped  paper,  payable  to  D.  F.  J.  and  not  made 
payable  to  bc^arer.  is  not  a  valuable  security  within  the  meaning  of  the  act.  Rex  «•• 
Vrites.  Car.  C.  L.  273.  233.— Cuitty. 

r>iit  now,  by  Stat.  4  A  5  Vict.  c.  56,  s.  1,  the  punishment  of  death  is  repealed;  and 
these  otlrnees  are  punishable  with  transportation  for  life  or  for  any  term  not  less  thtm 
seven  years,  or  imprisonment  not  exceeding  three  years, — and  now  penal  servitude  is 
substituted. — Stewart. 

See  also  statutes  II  Geo.  IV.  and  1  W.  IV.  c.  66,  and  1  Vict.  c.  90.  As  to  offences  bf' 
servants  in  the  post-oflice,  see  1  Vict.  c.  36, — Suarsitood. 

Vol.  11.— 32  49f 
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ii;^*  f>ii   nny  ii<tt(T  or   p:ii  U«'t    Hitit    hy  tin*   |K>«t   niiil  i>h:ill   tt«<fri  !••  \Ur  nnmcjr 

r«*«rilfi|    liV   r*l|«-h    a<lva{ii  rlltriil.   In-  hIiuII    Im*  jruilt\    lit    f»lli;:ii*    IritiiiV    '*       l^rwttT 

altxi  niuM   ipit   at   i'"iiiiii<*ii    l.iii  Im*  i-otmiiittril   nt    m-u^un*  tr«i\i'  or  »ri-«k  Uil 
M*iy.fi|   |iy  ihv   kuivc  "r  litiii  uli<>  lialli  tin*  trniM  tii*>f  .  li»r  Itll  pmU  f»«  '/un   ii-#  li^* 
hiitti  u  ili*t«-riiiiiiat«'   pnt|irrl\   tluniii.      Mill,  hy  ^taluu*  Jti  iifn    ||    «     !*.<.  |il 
(Irriii:^  iir  ntraliii;;   titiiii   aii\   -liip  in  tli^itri'^'*  .  \%li«*ilirr  uri-«-k  i*r  iiti  h  r«  i*  . 
li'liiiiv    Mitliiiiit    lirtn-nt  III  i-Iir;;\  ;   iti    iikr   niuiiin-r  a«.  \»\   tin*   iivil    iaw     i 
ililiiiiiiaiiity  !■<  |iiiiii**lii'«l  in  (Iti-  *»;niii'  tlr^ri-i*  a«»  Uio  hhkiI  atriM-|tiu«  Uii*lt  ** 

I«:ir(<-iiv  ai*«*  i-aiiiit>t  \*v  <  <*iiinii(|fil  of  r»ui  li  aiiiiiiui^  in  whi<  li  t)i«-r«-  i«  ma 
|>rii|Mri\  ritlirr  aK^ihitr  nr  <|iiaiiTii-il :  a**  •*!  lH-a**ti»  tliat  arv  f'r*r  vi'.'fwr.r  aimI 
uiip'i  laininl.  Midi  a«*  •InT.  lian-^.  aipl  rf»nr\ «  m  a  l>*rr**i.  iIiu-m*.  nr  wjirrvn . 
tinli  in  an  ii|M*ii  rivrr  or  piiiiil  ;  it  mIIiI  tnuU  al  llinr  naliiral  iiSn  ri\  f  ■  liul  if 
(licv  an*  rrrlaininl  <>r  i«'iihiit«l  ami  iiiav  mt\i'  \**r  IimmI.  it  i<i  ••llii-rHi«4\  «-\in  ai 
c*<>iniiion  law  ;  tiir  nt  iIim  r  mi  i  iirli*7«ril  in  u  nark  that  tliiv  niav  Ih*  tjik«  n  fti 
plra.'^iin*.  ti*»li  in  a  trunk,  ami  iiln-a^ant**  ami  part rn !:;«'■*  in  a  nx-w.  l:irt<ii\  mar 
In*  rtttiiniitli'*!.' If  (      And  ni>H.  h\   ?*tatiil«*  *.•  (ii-o    I    <-    JJ.  (••  Kiiiit.  uom.i].  kuI.  t^r 

m 

•Ileal  an\  ilnT.  to  rol»  a  wat-n-n.  or  to  "iti'al  ti-ti  troin  a  riv«'r  or  ■•••inl.  I«  iii;>  la 
tlit*m*  ra^rh  ariiii'il  an<l  ili^i^iiixi-it.  >  al^i  {•»  Imnt.  woiuiij.  kill,  <»r  «l<-ai  »n\  ik-vr. 
ill  till*  kin^'n  ton'*>ts  or  rlia**!"  I  ii«  lotinl,  or  in  any  oilti-r  fiirlo«i-«i  pUc  «■  •  hrnr 
(let*r  liavo  lN*i'n  ii*>iiall\  ki-pt,  or  l'\  :;iil  or  |iroiiii<*«*  ••!  rcwanl  t«»  |ir>M  urr  anv 
pi*rfM«n  li>  join  tlimi  in  «ii<  li  unlaw  tiil  :i.t ;  all  \\%vv  ari*  liI<»ni«-«  %iith>iut  lirncit 
ol*  «'lt*r;;y '^  And  tlir  **taiuit-  hilii-o  111  r  :»ii  mai  1*^  that  wrnk'  uiuiuMMini«4 
|K*l><in.  lii^  ai'liTn  ainl  al>i-nor<«.  who  ««liall  tiiiir«r.  Imnt.  <*li«Mit  at.  or  ftLtrwwe 
ftltoniiit  til  kill.  vii>iin'l.i»r  'li^irox  ah\    n-l  **r  l;itl<'\\  •!«  t-r  iti  '/nv  t'<r«»t.  •  ^aAc. 

|>urli('ti,  i»r  atiliriit  u  alk.  or  mi  an\  '  ;i  7 i  park.  p.i<l<l>Nk.  MiMHl.  *»r  oilu  r  ^^10^4 

••»'ir  1      '^^"'''•*  dii'r  art-  ii*»uall\   kipi.  ^liall  torliil  tli--  lurii  nf*  J«i/ .  iir  t»»r  fsrrj 

'     (Itrr  ai-iuali\   killi  •!.  uoiiii>i«-it.  ih^troi  •  il.  i;iki-ii  in  ai»\  toil  nr  «riBrp.  or 

rnrriril  a\\a\ .  tin-  ••nm  ••('  oi>/ .  or  lioiil.li   if.-.-i-   -inn^  iii   *n»*'  titi-  offi  1  -!•  r  ^<r  % 

k«M*|N'r;  an*!  upon  :«  •« ii«I  o!Sim<-    u  lifihi-r  of   il,*- ■•arni' or  a  thtTi-r^'iii  «!■•«}«-«. 

nliall  Im'  t;iii!ly  «i|  filmix.  aiiit  t!:iii*p<»rt:iM*-  f«ir  -«  ■. .  n  \  •  Mr*»  Wh:«  Ik  latlrr 
|Mini*i|inii  hi    i«   liki'ui«<     ihr*iiit<l"h   :ill   pii'>oik*>  arn  1  •!  u  .!li  ofTt  ii^ix  •    wt-aiaifM 

hIio  i»liatl    <oni('    into    ^iii  h    p!ai  t  «.  urili   ati    ifiTi-nt  I iittnit    aii\   ••'    tr,i     sat-i 

tillriK*!--*.  aini  *>liall  tli«-p'  uii!;i\i  liiii\  lual  or  uoiniit  ativ  *»t  tin*  ki  «-|m  r*  in  t^ 
t'Xrciitioii  of  till  r  tiiliff*.  i^r  «>liall  alti-nipt  li»  ri**i-in-  any  |M-nMin  tn>ni  iKrtr 
(*iir»liM|y  AUo.  I<\  tiaiuti*  .*>  (ii'ti  III.i-  II.  llit*  piiialt\  oi  tnin»|"*natf*«n  kw^ 
ii4*v<*n  yi-ar*  i**  intln'ti'l  on  p«'r**oii^  **tfatini;  or  lakiiit;  ti«h  in  an\  watt-r  «ilbrp 
XI  jiark.  pa<t'l'H  k.  i.':ir|i-ii.  onliapl.  or  yarl.  an>l  on  tli«*  nfrivrr*.  a;>|t*r«  a^•l 
aU'ltiir**  ;  aii't  lli*-  l:k«'  piiiii<«linii-tit,  iir  wliippiii^,  tiiii',  or  iriipn«*ihnii-nt.  i»  pr*^ 
villi'*!  tor  tlir  tak:iiu' "r  killin^' o|  iiiiii\«  r  l<\  ni::lit  in  o|n  n  Marri-ii*.  %n*\  a 
ti»rli'ituri- ot  ti\i-  piiiiihU  lo  till  'iwrH'ri't  tin*  ti**hi*r\  i*«  niaiii*  ii.'%\al*li'  h\ 
wui**  takini;  ur  itf-tro\  iiit;  or  aiti  iiiptiiii;  fio  tn  i|o  anv  ffi«lt  in  an\  r-%ir 
«itlirr  waliT  uiihtn  ait\  i-m  |o«.i  .1  i^roiiriil,  U  int;  priial«*  pni|i«*ri\  **  *«l«-ai.r)C 
hawk^.  in  iIihoIm-iJi* m  «■  t<i  iIm-  rul<-  pr<  -f  rilMil  hy  tin*  statute*  *i7  l*i^l«    III    c*    19. 

•  '   .'   r    ;    M  -    I  II. «k    f  I-    -t      1  flal    r  ■     :!« 

•  I  11*1    r  i     -M      I  mt      '•.  ••    ^«»ui    •i  A  31W    II    V    A 

i*.^-«-  '.  ti..,.    III..    -J'l.  VJ  «t. ..    Ill    .     ''I.  .4ii<l  .VJ  <ii-.    III.  •     14...  with  rr«|«N-t  I..  thtM 
ofli-ih  •  ».   \\   l)i«'   i.i"i-r  ••:  ^«)i:<li   -l.ilu'**^   til'    |-rii\  >•  i-ii- of  llic  fiirnii-r  Afv  ii»<  • -r  j  •  ra:«^ 

aii«l  ill  I  •-••<•  ki  <•  i-  }"r*-  ffi*    f  !•  (  .tr i'**-\  •-!  •    •  r.*\ .  iiii*!  in.it  t^-  lri«-«i  \m-tft^  lli«-  j  r.tsr-.fmi 

i«  i'i>ii\  i< '.•  <1  III  .1  •.•*••■  iii:<ii  t  Tit.o  ill  •  '•<>.  m)h  ri- ii  y-fr«i>n  MA«  iii«iii  iv«i  ■  r  iiyr 
•lid  •••ttif.  iiiflw-i"  .ii>|irt!i<l  •ii  tl..-  >|«ii.i!  i<iiii(.  it  vkA*  li<'ld  tliAt  h**  ittul-i  f.-<  im 
iiilivh  ti  •!  oil  I  ji  if-i  il  •  •  >iii;  !•>  .1  (■•  :  'ii  •■:ii|  I  -i  •  -I  .[i  till  I  •••t<ot!it^*  iiti  r\  iih-i«««  :t.hi  W 
«i ;iM  n< •  •  *  |,t  •  \«  >•  I  Ml  1  !  \  •  •!  1  .'i  •  fi  .!•  I  >••'(•  r  >h.t««  *  •  .k««  .  J  rMk.«t,  I'.  * '  -V^*  \  f -«tt  t^ 
«*Y«  li.irit;i-    111.1%    !■•     1 -i*!    .i-   .1  "■■    ^'.-.m-t.'     '   '-.  r.  y  Hilhili   llukl  ftta:u*«.     ^  . 

liMi.-hi  \  ■>  <  .i»     J  I   »-• .   i"    ' '    *••  I       <  iii:ii 

'•I  :■!..:.    I    i\TA- i\     .     .7       ii,  i    »\7A'»«if«i    IV    r    J".!.  «.  17.  •Ina'.nje   c^^ 

ftf  iiM  r<  1..11.  ik—  'r-iii  If. ^  %•■•••  1  >■.!:.'•  i  >- .1!  .li  aii\  |'orl.  r.«*'r.  or  t-Ali*!.  •  r  '  r>  .  1  AC  « 
c|iN  k  H  ii  irf.  •  I  •III  i\  III  .»•■•  f.r.  :<•  I  Itll  -!>  i*  !•-  i«  .!it  iriiii«|«irtiilii-ii  fur  lift*  iir  h*>l  ^•'««  !&«• 
•■•v«-fi  \  •  .ir-.  •  r  .lilt  'I-  -I  -II-  ii!  I.  •!  •  \'  •  •  •!  ii,:  t^'ur  \«  ur«.  M.iii  wlii|i|iiii^  to  luaac  wd«  t^ 

Ul    itiltrtli    Ii  t  '||-  1  1  1 

'*  K«|4m1>  i.  K\  7.i**«o.'    IV    .■    J7      »  in  ITT. 
"*  Tlir***  .irr  al**!  ri-|  ••al<-«l      4'uiiri. 
4an 


Chap.  17.]  PUBLIC  WRONGS.  S89 

is  alHo  fe]ony.(w)"  It  is  also  8ai(l(x)  that  if  swans  be  lawfully  marked  it  it 
felony  to  Htcal  them,  though  at  large  in  a  public  river;  and  that  it  is  likewise 
feloii}'  to  steal  them,  though  unmarked,  if  in  any  private  river  or  pond  j  other- 
wise it  is  only  a  tresptuis.  But  of  all  valuable  domestic  aoimals,  as  horsea 
and  other  beasts  of  draught,  and  of  all  animals  domiUx  naturiEj  which 
serve  for  food,  as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  of 
their  fruit  or  produce,  taken  from  them  while  living,  as  milk  or  wool,(y) 
larceny  may  be  committed ;  and  also  of  the  flesh  of  such  as  are  either  domitm 
or  fervc  naturee,  when  killed.(2)=*  ♦♦As  to  those  animals  which  do  not  r^^toqc 
serve  for  food,  and  which  therefore  the  law  holds  to  have  no  intrinsic  ^ 
value,  as  dogs  of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasar6| 
though  a  man  may  have  a  base  property  therein  and  maintain  a  civd  action 
for  the  loss  of  them,(^)  yet  they  are  not  of  such  estimation  as  that  the  crim^ 
of  stealing  them  amounts  to  rarceny.(6)  But,  by  statute  10  Geo.  III.  a  18, 
very  high  pecuniary  peualties,  or  a  long  imprisonment  and  whipping  in  their 
stead,  may  be  indicted  by  two  justices  oi  the  peace  (with  a  very  extraordinary 
mode  of  appeal  to  the  quarter  sessions)  on  such  as  steal,  or  knowingly  harbour 
a  stolen  dog,  or  have  in  their  custody  the  skin  of  a  dog  that  has  been  stolen.(c)'' 

Notwithstanding,  however,  that  no  larceny  can  be  committed  unless  there 
be  some  property  m  the  thing  taken,  and  an  owner,  yet,  if  the  owner  be  un- 
known, provided  there  bo  a  property,  it  is  larceny  to  steal  it,  and  an  indictment 
will  lie,  for  the  goods  of  a  person  unknown.(</)  In  like  manner  as  among  the 
Homans  the  kx  Hostilia  de  furtis  provided  that  a  prosecution  for  thefl  might 
be  carried  on  without  the  intervention  of  the  owncr.(e)  This  ia  the  case  of 
stealing  a  shroud  out  of  a  grave;  which  is  the  property  of  those,  whoever  they 
were,  that  buried  the  deceased;  but  stealing  the  corpse  itself,  which  has  no 
owner,  (though  a  matter  of  great  indecency,)  is  no  felony  unless  some  of  the 
grave-clothes  be  stolen  with  it.(/)  Very  different  from  the  law  of  the  Franki^ 
which  seems  to  have  respected  both  aa  equal  offences,  when  it  directed  that  a 
person  who  had  dug  a  corpse  out  of  the  ground  in  order  to  strip  it  should  be 
banished  from  society,  and  no  one  suffered  to  relieve  his  wants  till  the  relatione 
of  the  deceased  consented  to  his  readmission.(^^ 

Having  thus  considered  the  general  nature  or  simple  larceny,  I  come  next  to 
treat  of  its  punishment.     Theft,  by  the  Jewish  law,  was  only  punished  with  a 


(•) 3  Imt.  96.  (»)  1  Hal.  P.  G.  611 

(*)  Dtilt.  JuMt  c.  156.  (')  See  tb«  ranitrks  in  paf^e  4.    Tlie  ■( 

(V)  Dnlt.  '21.    Cmmpt.  3(1.  1  Hawk.  P.  C.  M.  1  OiiL  P.  C.     oootinned  elchtp«n  MMtoas  of  parilaBMOi 

ft07.    The  King  v$.  Martin,  by  aU  Uw  Jadcei.    P.  17  Q«a         (f)  1  Hal.  P.  C.  612. 

111.  (•)  Orarin.  L  S,  {  106. 

(>)  1  Hal.  P.  r.  511.  (/)  8m  book  U.  page  4». 

(•)  Sct>  book  iL  |H«Q  393.  (#>  Montwq.  8p.  L.  b.  zzx.  c  U. 


"  Repealed,  by  7  &  8  Geo.  IV.  c.  27.— Chittt. 

*  By  statute  7  &  8  Geo.  IV.  c.  29,  s.  25,  it  is  enacted  "that  if  any  person  shall  steal  any 
horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  owe^ 
sheop.  or  lamb,  or  8hall  wilfully  kill  any  of  such  cattle,  with  intent  to  steal  the  caroaw, 
or  skin,  or  any  part  of  the  cattle  so  killed,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  ther(H)f,  shall  suffer  death  as  a  felon." — Chittt. 

^^  By  Htatute  7  &  8  Geo.  IV.  c.  29,  s.  31,  stealing  any  dog,  beast,  or  bird  ordinarily  kept 
in  a  8tate  of  conBuoment,  and  not  the  subject  of  larceny  at  common  law,  is  punishable  hf 
fine  not  exceeding  20/.,  together  with  the  value  of  the  dog.  Ac.  lost,  for  the  first  offenoe» 
and  imprisonment  not  exceeding  twelve  months  and  whipping  for  the  second  offence. 
By  sect.  .'V2,  i)ersons  being  found  in  possession  of  any  stolen  dog  or  beast,  or  the  skin 
thereof,  or  any  bird,  or  plumage  thereof,  shall  restore  the  same  to  the  owners  by  order 
of  a  justice ;  and  persons  having  them  in  their  possession,  knowing  them  to  have  been 
stoleii.  shall  sutler  the  same  punishment  for  each  offence  as  set  forth  in  sect.  31.  And 
sect.  X\  makes  the  killing,  wounding,  or  taking  any  housedove  or  pigeon,  under  auoli 
circumstances  as  shall  not  amount  to  larceny  at  common  law,  punishable  by  fine,  on 
conviction  before  a  justice  of  the  peace. — Chittt. 

These  provisions,  so  far  as  they  relate  to  dogs,  are  repealed,  by  stat.  8  4  9  Vict,  c,  47, 
which  enacts  that  the  punishment  for  dog-stealing  shall  be  imprisonment  for  sit  months 
and  a  Hn<^  over  and  above  the  value  of  the  dog  of  20/.  for  a  first  offence,  and  eighte«a 
months'  imprisonment  for  a  second  offence;  and  penalties  are  impoeed  for  haying  pQ9» 
session  of  stolen  dogs  or  their  skins. — Stiwart. 
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ptMMiiii:iry  fiiio.  anil  Halitfai  ti«iti  {,»  the  party  iiijurfil  A'l  Arii  in  Ui«*  <-i\il  U«, 
•  •'*"r  1  **^>'l  ^oiiif  \  i'r\  l;i(«- 1  MiixtittiiHMi!*.  M  i>  iif\  iT  fiii'l  till*  |iiiiiii»liiiif  III  f  .t|t:tal 
'  Tlir  laM^irl'  lh-:i«'i.  at  Allti'iii.  |iiiiii-lit  li  it  uitli  ili-atli  ;  l>ul  In*  iav« 
wvrv  Haiti  In  I***  wnltiii  in  IiIihnI  :  ah«l  SnliHi  alti-rwani^  <  liuii;;t'i|  tiir  |iii  »iir 
to  n  pi-i'iiiiiary  iitiil«-t  Aifl  •><!  t)i«'  All  if  I.imh  m  ^«-iii*riil  rithtiiiii«^l.  A>  «-\«r|4 
that  t>iiri>.  ill  II  tiiii*'  fit'  iI'Mrtli.  it  \v:i>«  iii.k>lf  i-.tpital  t>»  l>nMk  luu*  m  panics 
Mild  ••fi-al  ti::-*  ;  t'lit  tlii**  law.  ari'l  tin*  iril«irtiM*r*i  ni^niitnl  lli«>  «irt«*ii«  «•.  ^r«  w  «u 
fxtiiiii**  tliat  triifti  lliriii  all  tiiali*  pui'*  iiitMriinTr*  witi*  !«tvli'i|  nvrtiiihaiil* ;  a  iiftiiM 
wtiifl)  We  hiiw  irtui-K  |M'rvi'rii'il  Ipmii  it-t  nri^'iiial  iiicariiiii:  Kp*iii  llii-««-  «  \ar»- 
|kl«*!«.  a<i  Ufll  UN  till'  r«*a<*«iti  ••(  ili«*  lliiii:;.  many  li-anir<l  ami  -fritpuUnM  inrii  Iiat« 
ur**fi(tiifi|  till*  |>n*|»rii-ty.  it'  ipit  la m  till n «•*««.  f it  iiirttrliiii;  «-ji|iilal  |»uiii«liiiirDl 
or  hii!i|il«'  tlirtV  I)  Aii'l  fiTtaiiil\  tli«*  iiatiinil  |>iiiiiNhiiiiMil  li»r  injurH-^  !•>  |in> 
K*rty  m'riiiA  to  |h>  tin*  1<>-***  nt'  tlit*  iiflrfnliTH  own  pni|N-rty  ;  wlni-h  ou^jftii  to 
H*  iitiiv«*n*ally  th«'  ('a*«f*.  w«*ri*  all  iiirirn  lortiiiifn  i'f|iiul.  Hut  an  thiM«*  who  h^rm 
iiti  |kn'|H*rty  tli«*iii*««*lvi*M  an'  ifcni'nilly  tin*  rin^^t  n*a<ly  to  attack  the  |»ni}M-rt\  uf 
oth(*p«.  il  hart  Ihm'Ii  IouimI  iiri-i-i«*»arv  iimtrail  of  a  iii*«>iifiiarv  to  nult^titulr  a 
Ci>r|Miral  |iiiiiif*hrnf*iit  ;  vi*t  how  tiir  thin  (*«»r|Miral  iiuiiii*hiiit*iit  ou^^ht  t«»«*!iiiti>l  m 
what  hart  ofi*a^i«»nr«l  tin*  dotihi.  Sir  Thotiian  Mort*.i  ^' an*!  tlu*  niAn|uii»  Ker- 
oaria.(A')  at  tin*  iliMaiict*  of  inorr  than  two  rrntiini'ii  Inmi  «*arh  oth«*r,  haTt*  trnr 
senHihly  |irfi]M>rt<*«|  that  kin<l  nl'  <-or|Hirul  f»uniHhnii*nt  which  a|ipnm«-hr»  tiM 
ni*art*Ht  to  a  iNMMiniary  nati'^fartiiin.  vix.,  a  t«'in|Hirary  impri'Minnicnt,  with  as 
oMi^ation  ti»  lalMuir.  Hn*t  l*«>r  thr  party  n»lth«Ml.  an^l  alliTwardu  l<»r  thr  fMibiic; 
ill  workrt  ot'  till*  nioMt  nlavirth  kihil :  in  f»nlrr  to  f»hli;;o  the  oiTmiiiT  to  ri*pair.  br 
his  infltirttry  an«l  ilili;;rnri*.  tin*  «li*prt-<lationrt  In*  ha«  «-«itiiniittt'«i  u|ii»ii  imrale 
,^«^  pni|H*rty  anij  puhlir  onhr  lint,  iiiitwitliHtaiiilin^  *aU  th^  rroMJ*- 
' -'  **traiMT.*i  of  ■•p«M-iilativi>  }M>]itiriaiirt  an*!  iiinralint't,  th<*  puni^hmrbt  cif 
thef\  Htilt  fontinni"«.  throii^^lioiit  thr  ^ri'ati*">t  part  of  Kuni|N*.  to  br  ra|iflAl; 
and  l*iith*n«lort'.i /f  t«»p-ilM*r  with  Sir  Matthew  Hah*.(»iii  arr  of  opinion  thai 
thirt  niiiHt  alwayr«  ht*  rrtrrrfil  !••  tlu*  prmlmri*  of  tht*  lf;;iftlatuiv,  who  arr  to 
jii«tp*,  nixy  \\\v\\  whrn  4'riiiii—  an*  luToint*  «o  rnomifiiin  an  t«f  nM|uinp  am-h  aa»- 
f^uinary  ri'Ntrii  tioriN  '  ri  I  Yrt  htith  thr*i*  writi*rrt  ax;nv  that  nuih  panisliMcftI 
nhiMiM  hi*  <-aiiti«>ii!tlv  iiitlii-t«-«l.  aiid  ti«*vrr  without  tlu*  iitino»t  ni*«-«*M»itv. 

(hir  uiitiiMit  Saxnii  la\%rt  ininiirially  piini>*hi*«l  thftl  with  «l«*ath.  if  aborr  lh« 
raliic  <>t*  twi*lvi'p«'iii-i* ;  hut  tli«*  «Tiiiiinal  wart  |N>rniitttMi  to  nth*«*in  hi*  hfr  br  a 
p<'(iiiiiar\  raii-'ini ;  a*«  aiiioiit;  tlii-ir  atii-i'tinr*.  tin-  tti-riiiaiM.  hy  a  ^itAtt-d  namlirr 
of  cattli*  > 'M  lint  ill  till'  ninth  \t'ar  *ti  n«*nrv  tho  Fimt  thi^  |M»w-t*r  of  n-«i^m^ 
tion  \\a*«  takt'ii  away.  mihI  all  iM-r-fiit«  i^iiiltv  of  lun*t*tiv  abuw  the  Talar  oi 
twrlvi  ptiirf  wi-n*  iliriM-tdl  to  !•«>  liant:«*il  .  \«liii  h  law  iimtiiiut^rt  in  f«»ivr  lu  l^ja 
<lay  (  I'       Flip   tlioiiixh    t)i«*  infirinr   fiN-rii-H  of    th<-t\  or   |N*tit   lan'rny  ia  naly 

iiuni-ihi-il  hy  iiiipri^oiinii  III  i-r  u  hippiii;;  at  t-oninii»ri  law.i^y;  or,  hy  ^tatatr  4  iir^ 
.  i*.  11.  may  Im'  rxtrmh'il  to  traii-|M>riation  I'or  M'von  yi*an«.  a*  irt  al««>  eiiiffriaj 
dim  ti-'l  in  the  ra!««*  nf  tlu*  ptalr-u'l-k'*'*  t'onipany.  r<  y«*t  tho  piini«hint*nt  i»f  An^r.'4 
larxvny.  i*r  tlu*  rtli*aliiii:  aht»\i*  i)m>  valui*  i>f  t\v«'lv*-iM*fii-i*,  whiih  Huni  waa  tb« 
utantlanl  in  tlu*  tinn*  of  kin:^  Atlu-Ntan.  i*ti;lit  liiiinlnNl  yi>ani  aj^t.i  ia  at  rr.^m- 
mon  law  ri-;;iilarly  drath  Whii-li.  foii^iiliTini;  the  ^r%*at  intmncMliate  altera 
tioh(.«'  in  tlu*  iirirr  or  •h-ii»itiihaii«Mi  of  nion«*v,  i^  uiid<»uhtedlT  a  rtrr 
rii!iiriui>«  <  oti»titiitiiin.  aii^l  ina«li-  Sir  lli*iiry  S|t«-iinan  ^ahove  a  crntanr  «i»ea, 
whi*n   miiht-y  hum  ui   t\%ir«*   il.«  pr«»i-nt  ratf    mniplain  that,  while  ererj  UuBf 

|B  ri.i  ii.i  •  •  h  ?: 

■  •    l'.r    //     1-^-  .'  :   II  ft  <     i.     f  N    »•«..«  1 

|ii    /tff-iw      if   tia    %.-\t^t       f»e9*m    aiwif  -rf*    r    p«'«««i#^  .•  I    II    I    I'    •      11 

^1  V'tw  mm  rifci  i   »*^ci^«i        «•  fw  ■#  ■»#    fm'tm^  nmf.  •.-  i.i^  ■  ^-^    l^ft 

■  -■|f  «•   '  I      (      (     'p  t    tW*  it  f*.  -t    .    n-  ,  .'    :     ■    t«r«.t  •  T  I      -I     If  r    f^rw    r   H 

»r    f.-«  .1     n-    .•'■   i.i*»  ^41  I   .-AtV.!     #•«.    -.1    -».      m        .■>«  9  I   IttI    I'   I      1^      ^  |»«l    1& 

mritm     .tm'^ml.    ■  i  •••j    ha'*n        M  «i    f  I  f  iu     ni'     *.   .  f  f  .  la-i    j'« 

!''•■    I>ft      •'        l*-»   m».  f    m  Um  M-.mt  ri     ,  ■  .i«         «    i       #  *  M»l    IJ  •»->>    III    r    SA 

•('».■•'     >|p--  '^r    i<^>i^*     m        y'«i-'.    -k  *  In    tr-t*  .ft  ■•t  k>^  K*i>rv  I  ^W  •laNii  viftvk  mi  %0 

%Mf*      "     t  •«•■•/*  ^  «    •      »  «^l    'f  •'     \gm«-'-m    ,:      I*  '  •  r«   h    ;ur-r        f    ■    !.••  •.■•-•4  '^    Via   ■«■  i^jLa^^     P^^  A 

HMf • '         '•  ■«  ■_p«>f ^    ittJ     nil     ^^41    1^1 1.- •'v    •*•  r«-fi  >  kf '         '-f'      wp  :  (k    if  V  aK  %i4  ***tt  •■*^^>«   ■«  ^m^ 

Jr^m  t  ■*«  /r  *      r  ■•«r    ■    *    «  ■(   it.wf    I    .f«*«            .^    r.>      I  I  *\.,    t  t  .im      '«i>'.'ii    P..«at*^Ml   ky   L«*A»W>^kk      ^Vwa    E    !.  • 

•^*r>f    ^,  #  *fij^    rw^i    '    m%m  r»ir-H    ii    v      ^    r    w    ■!    •  *  |           ^^^   *%■■&    -i     ^af    ^V      <*    ll 

Ap««««I..  ««  f/    «    k.«    I      M■f^    «fM*    f.i        F*^       1^*    ■■«•>•  Jf  |a«->l     ■  f    ff-  tvi.     t«    .-».;     «• 
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else  was  risen  in  its  nominal  value  and  become  dearer,  the  life  of  man  had  con- 
tin  uatty  grown  *cheaper.(^)  It  is  true  that  the  mercy  of  juries  will  often  r^o^ift 
make  thoni  strain  a  point  and  bring  in  larceny  to  be  under  the  value  of  ^ 
twolveponce  when  it  is  really  of  much  greater  value ;  but  this,  though  evidently 
justiiiablo  and  proper  when  it  only  reduces  the  present  nominal  value  of  money  to 
the  anticnt  standard,(u)  is  otherwise  a  kind  of  pious  perjury,  and  does  not  at  all 
excuse  our  common  law  in  this  respect  from  the  imputation  of  severity,  but  rather 
strongly  confesses  the  charge.  It  is  likewise  true,  that  by  the  merciful  exten- 
sions of  the  benefit  of  clergy  by  our  modern  statute  law,  a  person  who  commits 
a  simple  larceny  to  the  value  of  thirteenpence  or  thirteen  hundred  pounds, 
though  guilty  of  a  capital  offence,  shall  be  excused  the  pains  of  death;  but  this 
is  only  for  the  first  offence.  And  in  many  cases  of  simple  larceny  the  benefit 
of  clergy  is  taken  away  by  statute ;  as  for  horse-stealing  in  the  principals  and 
accessories  both  before  and  after  the  fact  \(w)  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cumberland  ;(x)  taking  woollen  cloth  from  off  the 
tenters,(y)  or  linens,  fustians,  calicoes,  or  cotton  goods  from  the  place  of  mana- 
facture^z)*^  (which  extends,  in  the  last  case,  to  aiders,  assisters,  procurers, 
buyers,  and  receivers ;)  feloniously  driving  away  or  otherwise  stealing  one  or 
more  sheep  or  other  cattle  specified  in  the  acts,"  or  killing  them  with  mtent  to 
steal  the  whole  or  any  part  of  the  carcase,(a)  or  aiding  or  assisting  therein ; 
thefts  on  navigable  rivers  above  the  value  of  forty  8hillings,(6)  or  being  present, 
aiding  and  assisting,  thereat;^  ^plundering  vessels  in  distress,  or  that  r^ooQ 
have  suffered  shipwreck  ;(c)  stealing  letters  sent  by  the  po8t;(<Q  and  ^ 
also  stealing  deer,  fish,  hares,  and  coneys  under  the  peculiar  circumstances 
mentioned  in  the  Waltham  black  act.*     Which  additional  severity  is  owing  to 


(()  (n«w.  350.  (>)  But  18  0«a  IT.  e.  37.    Note,  fai  the  ttuw  iMt 

(•)  2  ]  nit.  180.  optkm  !•  giren  to  the  Jiidfs  to  timiM|Mrt  the  o1IukI«i  :  far 


(*)  8tat.  1  Edw.  TI.  e.  12.     2*3  Edw.  YL  e.  33.    81  EUm.  Mft  in  the  flrat  caee,  fbr  amen  year*  In  tlie  eeoood,  and 

e.  12.  ftmrtttn  ymrt  in  tbe  thtrdr-ln  tlie  flret  and  third  u 

{•)  ^UCL  18  Car.  IT.  c.  3.  tfnjtoiul  of  aentraoe  of  death,  in  the  aeoond  aSUr  aentance  li 

CV)  But  22  Car.  II.  c.  5.  Bat,  aa  it  ia  aometimea  difllcalt  to  giren. 
pruTe  tb«  identity  of  tbe  good«  so  stolen,  tbe  ontw  prvbawU        (•)  Stat  14  Geo.  XL  c  0.    16  Geo.  XL  e.  34.    Baa  book  L  f. 

with  nitiM^  to  innocence  Ifi  now.  by  ataiute  15  Geo.  II.  c.  27,  88. 

thrown  ou  the  pereons  in  whom  custody  snrh  gooda  are         (*)  Stat.  34  Oeo.  IT.  e.  45. 
fbumi;  the  failure  whereof  ia,  fbr  tbe  first  time,  a  miade-         (•)  Stat.  12  Anne,  at.  2,  c  18.   9ft  Geo.  IL  e.  19. 
nieanour  punishable  by  the  forfeiture  of  the  trrble  value;         (')  Stat.  7  Oeo.  III.  e.  60. 
for  the  s)*oond,  by  imprisonment  alao;  and  tbe  third  time  it         (•)  Stat.  0  Geo.  I.  e.  33. 
beooinfa  a  felony,  punished  with  tranaportatiou  ibr  aeren 
yeara. 

**  Clergy  is  restored  by  4  Geo.  IV.  c.  53,  which  is  now  repealed  by  7  ft  8  Geo.  IV.  c.  27, 
and,  by  7  k  8  Geo.  IV.  c.  28,  s.  6,  it  is  enacted  "that  benefit  of  clergy  with  respect  to 
persons  convicted  of  felony  shall  be  abolished,  but  that  nothing  herein  contained  shall 
prevent  the  joinder,  in  any  indictment,  of  any  counts  which  might  have  been  joined 
oefore  the  pa.ssing  of  this  act.'' 

By  statute  7  &  8  Geo.  IV.  c.  30,  s.  3,  maliciously  cutting  or  destroying  any  goods  or 
article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  such  materials  mixed,  or  of  any  frame- 
work-knitted piece,  stocking,  hose,  or  lace,  being  in  any  loom  or  frame,  or  on  any 
machine  or  engine,  rack,  or  tenter,  or  any  machinery  whatsoever  belonging  to  those 
manutactiires,  or  entering  any  manufactory,  building,  or  place  with  intent  to  commit 
such  offences,  is  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding  four  years,  with  whipping  in  addition  to  male  offenders. 
The  4  Gt^o.  I V.  c.  46  is  repealed  by  7  &  8  Geo.  IV.  c.  27.  The  former  sUtute  repealed 
the  capital  felony  prescribed  by  22  Geo.  III.  on  this  subject. 

By  7  &  8  Geo.  IV.  c.  29,  s.  16,  stealing  to  the  value  of  I0«.  any  silk,  woollen,  linen,  or 
cotton,  or  any  mixture  of  such  materials,  whibt  exposed  in  any  stage  of  manafacture,  in 
any  Held,  or  building,  or  other  place,  is  punishable  with  transportation  for  life  or  not 
ex(*<'edini;  fourteen  years,  or  imprisonment  not  exceeding  four  years,  with  private  or 
puhlic  whipping. — Cuitty. 

•^  K.'poaled.  by  7  &  8  Geo.  IV.  c.  27. — Chittt. 

"  CliTgy  wa.s  allowed  by  statute  4  Geo.  IV.  o.  54,  which  is  now  repealed,  by  7  &  8  Geo. 
IV.  c.  27. — Chitty. 

^  By  7  i^  8  Geo.  IV.  c.  29,  s.  18,  any  person  plundering  or  stealing  any  part  of  any  ship 
or  v('s.s<'l  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods, 
men  hnndi.so,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  suffer  death 
as  a  felon  ;  provided  that  where  articles  of  small  value  shall  be  stranded  or  cast  on  fihor«^ 
and  Htolen,  wi*hout  cruelty,  outrage,  or  violence,  the  offender  may  be  prosecuted  and 

Ml 
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th4*  f:r«':it  inalii-f  nri<l  iiii-M'hii>t'  of'  ilie  ttii*t\  in  f^'im**  of*  thc*«c  in«tati«x<w  :  ar«d, 
ill  tiliicr^.  lli«'  •lillii'iillii"*  iii«-n  woulfi  nthfrutM*  lie  iiii<li*r  t«>  |in*^*rvt*  llnHie  ip"al« 
wliii-li  art*  r»ii  iMNily  i-urntfl  i»M.  (pui  ulnrli  la«i  priitripU*  lli«*  lli»iiiaB  *a« 
|iUiiihlM'«i  iii'>iv  ^«'\«'ri*ly  tliuii  tillii-r  thii*vi'*i  lUv  «/^'•/^i.  or  i»lr«U*r^  fit'  raiili-  f 
Aliii  tli«*  f-nlMt*iru,  iir  ^u«*li  tt*i  f>l4*li*  llir  rlnihi***  ot'  |ntimMii«  h  Iii»  wrn*  wa^liin^  la 
Ihi*  |iiiMm'  liuili** ;  '/ >  IhiiIi  uliii'ii  (••ui^iiiuiifiii*  mm*iii  t<>  (n*  iHimivtNi  t'njtn  tl^r 
Imwh  lit  .Vilirii»  . /i  •  Aipi  w>  tiM*  ili«*  uritifiiMff«ittiH  ihiiii^ImmI  with  abrt-lebtiiic 
ik'Vi'rilv  Ill«•tt^  *ti  inttli*.  or  i-itrii  tliat  wan  n'xi|K*<l  uiifl  U'X\  in  tlio  fifhl ;  i»afl-li  ki»4 
of  iini|N>rty  •  Mlii4li  n^i  Imiiiun  iipluitrv  t-ari  Mittii  irntly  x^i:ipi  >  bfini;  oti'f  i>< 
un«K'r  (lif  |NTuli:ir  ru<«ti»«ly  «'t  liravcn.ii)  Ami  thtui  much  I'cir  lh«  «»ffrftr«  ijC 
i^im/tir  l:irt'«*ny. 

Mixi-«1  or  I  •ifii/*iii/;it/  hin*i'iiy  i**  ^lu  h  an  h:iN  nil  th«*  |»P»fM-rlii*«  of  the  fumirr.  I«c 
in  at'<i»ni)iuiiirti  wiili  ciiiirr  «>n«'  or  lN»th  f*t'  tho  aK:rnivali*»nft  <if  a  takiiiif  fr««B 
oiit'V  /f'lUM-  or  /<f  r.«i«/i.  Fin*t.  thiTrton*,  of  kin*t*ny  Iniin  th«*  Aoicjr,  and  iImv  of 
lanTiiy  fnmi  \\tv  ;i»f.<oji. 

1.  LariTiiv  fmin  tht'  /iou.<#-,  t}i(»iii;h  it  fMN*niii  Mp»ni  tho  f^onnidpratK^wi  ■!«•■ 
tionvtl  in  flu*  priM-i-tlJiii;  rhaiitrr  ;  i  in  hav«*  a  hi^hrr  «lt*^nT  of  ^ilt  than  •iiapW 
lan-ony.  vol  it  in  n«»t  ut  nil  •li^tin';iii>*h«Nl  fn»in  th«>  otlier  at  (iifnmnn  law.  I 
tiiili*fw<  wlirn*  it  i?*  iict'iiiiiiiuiiif'l  uitli  ihi*  rin*uni«tan«'«  of  hrpakinf*  thr  bnoar  M 
ui^ht.  ttiiil  tlirn  u«*  havr  M'fii  that  it  talU  iindiT  another  dt-ncripc  14*11.  tie.  ikal 
of  hiirf^lury.  Hiil  ni»w.  I*y  KrviTat  tii*ti«  of  fiarhamrnt.  /the*  hifilonr  of 
wry  ih;;i'ni<i(ip»ly  ili*4iu4*rii  hy  u  l«-»rh«Ml  niinh'm  writfr,(/i  who  hath  idiowa 


"Udl     ^**  have  cniiiually  ariti-n   fmni  our  ^ini|inivcnirnt«  in  trade  an«l  ««pn 
-'     h*ni*i\i  tlie   lK*ni*tit  of  t  |fri;y  im   taken   Imrn    larrtMiieii  ei*mmitted  ta  a 
hoiiM*  in  alinor«t  evfrv  in»tanif.  «'x«'«*iit   th»t   Inn'env  c»f  the  i»io<'k  or  atrnWU  ci^ 

•  f  • 

tho  iilatf-irhi^.'*  i-oin|>»iiy  frmii  aii\  of  tin  ir  hoii*ii*«,  Xr  t%  made  onlv  a  •mc^e 
fehmy.  tind  liul*le  to  truii*»|H>rtaii«>n  lor  -evm  yi'ur^^tn}  The  niultiphritr  fil' tK« 
Kviierut  ui't.**  in  apt  t«i  rn-ute  p>«iMie  riiiifii^inn ;  hut  u|Hin  ('oni|tarini;  thrm  diU' 
^ntly  wi*  mny  fiiiJtM-t  that  tip-  ht-iirfit  of  «-li-r^y  it  tlrnied  u|Mm  the  following 
dume!*lie  um;nivatioit!«  of  lan-fiiy.  vi/  :  FirM.  in  lan-enie«  «f/'i*rr  fAr  rtf/iir  o^fwwnr- 
fM/ii-r.  riinuiiittiii  --1  In  a  i  hur<  h  «>r  «-lia|M'l.  \iiili  or  withi»ut  vioUnre  or  l*r^ak 
in&;  till*  •^nie:>  m  •  'J.  In  a  iMMith  i^r  tent  in  u  nmrket  or  fair,  in  thr  davtime  **?  :e 
the  iiiL;lit.  hy  vioU-m  e  «»r  hreakin&r  the  nunie.  the  t»wner  or  iM»ni«  *h  hta  £amit« 
U'iii:;  tiii-n-iii :  •'  l\  \\\  p'l'Mii;;  a  •iurtlini;-hoii*.r  in  the  «lnytime.  ■  which  r  J^u^ 
ini|»lii-N  a  Itrrakiii;^.  any  |iei>iin  t't-in^  therein:  /'•  4.  In  a  dweUini;-hott*r  h\  dai 
or  hy  nii^lit.  Miihrnit  hn-akin;;  the  Kinie.  an\  |H*nM»n  U*in^  then.*in  and  p«t  a 
fear,  y  m  hi*  h  unioiii)i<«  in  law  ton  r<*hhfr\  ;  and  in  Utth  thoM.*  la^l  ra»r«  tlw 
accvtf*«ir\  U>iore  the  luet   ip  »!>«•  eX4-lude«i  from  hill  i  ler^y."    Srcondly,  in  lar- 

'  /  '  r  r  u  ••  *tMt  lli'Mii  III  t  >•. 

«  I      I   '   1:  •  *i«t.  ^  ll»a  «lll  ell  Blv.TI  c  IS.   I  M^  r  C 

•  J     •!     ^liV.j    »     t  .-    ."•■  il« 

•  «ll#Tt  ».    -r.       .rr  tri\    :     \-      •  •  «*l  iT    &  t  «  WAw     M    €.9       I   lU    f    C   1«L 

I  .■    fb-  !•>«•  r^  «    '.  A  4  H    ami  Met 

.•    1  H*mm    l>  r   1^  f    lt»L 

•  lUrr    37  \  A 

|mtno!if<l  »•  f«>r  ikiiii)iU>  i.tr>«n\  :  unl  in  ntht^r  «*aM«  the  nfTi^niler  mar  ti«i  tii#d  in  iW 
viNini)  111  whitli  i)m*  ••t)itii-«  I*  I  ••tiiiii:!T«ii.  or  th.il  n<*xt  Jif^ominc.  Tn#  IS  Ann^.  M  * 
r.  l^.  mpI  :!ii(ii-ii.  II  r.  I'.'.  -  ■  t.ir  .i-  tiif\  rt'Ut*'  !••  thi*  Nuiie  ■uljn't.  wer^  ri*!  walnj.  km 
th«' T  A  -<•.•••    IV.  I-   'JT      'JIM  n. 

*  lU  7  A;  **  <ifi  I V.  «-  •.<.  »  r.V  .!  I-  •  I  ••-ttd  -■  i)i.-ii  ir»nr  fNT^m  diall  btwak  ab^i  raur 
aiM  dMflliiit;  hou^f.  4iii«|  >■•  il  :li.  r<  u  .ku\  i  h  it!*-!.  iih>ii«*v.  or  rAlualflr  •«^runTT.  !■*»*? 
VaJiif  wh;itf\i'i.  'ir  oliuil  ■ilt .»;  iii.>  *■.  ii  |'ri>p*-:l\  (<•  .-«ii\  v:ilui*  whateTer  in  anr  dwrl!:*^ 
hou»t>.  uii\  |Nr>.<ii  thi  !•':!!  U  .tij  |mT  :ii  !•  4r. 'T  >i)i.ill  *it*  al  in  Jin>  itwrlhnf  bou«»  &«« 
eh.it t<'l.  tii-<iM-\ .  '-r  \  il'i  i'  i-  -•  •  '.:.'<  *•■  *:.•■  .  i!  .•  .  .ii  t  ii*-  ^«}.i>li'.  i*f  JJ.  <ir  Dt«<r^,  ^^rr*  as*  t 
iitl>  Il  !•  r .  )>«-,ii,:  I  oil ,  ,•  '•■  i  I  ).•  I  •  •  *    •:.>!!  •iit!i  r  •!•  .itli  .i«  .i  r«  l>i|i  " 

And.  t-\  -•■'  t.  I  I.  Kit -ik.ii.'  inr*'  .kii\  ^-..I  i:ii»'  !■«  iiitf  Mkthin  tht*  eiirtd*^  of  a  d«»i!  ar 
hM(i-f.  >  ■  '   ''         '.  .11    i    -:•  .li.:.^-    '    •-•':    rii.  ;-    |iiii>h.iKI*>  w  ith  tr»n«f««rtAl> «  ic 

lili'  '*t  II  >t  If-t  iii.iii  At'iin  >i-kr-.  «>r  iiiif*r.-t  tiiiii'iii  !:•>(  f\t •'v-^linf;  f«»ur  vAart.  with  ^f»u 
<ir  pti^lii    M  iii||>:ii);  li>  ni.ilt*  nil*  ii*i*-r« 

!»..•:.;  li.n  \III  ..I..  .;.  I  l^i«  vi  ,  i:. .  !••.  '.  A  f*.  F^-U.  VI.  c.  9.  •.  t.  »  n* 
r.  1'*.  ..  A  4  W  1,11.1  M  ..  v.  l«i  A  II  W.  HI.  c.  J.!.  12  Ann.*.  M.  I.  c.  7.  «.  I,  «  ai*  •< 
rr|H'alvd.  by  I  it  5  Uro.  1 V.  c.  SiT.— C'uirrr. 
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oonios  to  the  value  of  five  shillings,  committed — 1.  By  breaking  any  dwelling- 
house,  or  aiij  out-house,  shop,  or  warehouse  thereunto  belonging,  in  the  daytime, 
although  no  person  be  therein  ;(r)  which  also  now  extends  to  aiders,  abettorw, 
and  accessories  before  the  fact:(«)  2.  By  privately  stealing  goods,  wares,  or  mer- 
chandise, in  any  shop,  warehouse,(<)  coach-house,  or  stable,  by  day  or  by  night, 
though  the  same  be  not  broken  open,  and  though  no  person  be  therein  ^(u)" 
which  likewise  extends  to  such  as  assist,  hire,  or  command  the  offence  to  be 
committed.  Lastly,  in  larcenies  to  the  value  of  forty  shillingSy  in  a  dwelling-house 
or  its  out-houses,  although  the  same  be  not  broken,  and  whether  any  person  be 
therein  or  no,  unless  committed  against  their  masters  by  apprentices  under  the 
age  of  tifleen.r^)  This  also  extends  to  those  who  aid  or  assist  in  the  commission 
of  any  such  offence.** 

*2.  Larceny  from  the  person  is  either  by  privately  stealing  or  by  open  r«24.i 
and  violent  assault,  which  is  usually  called  robbery.  *- 

The  offence  of  privately  stealing  from  a  man's  person,  as  by  picking  his  pocket 
or  the  like  privily  without  his  knowledge,  was  debarred  of  the  benefit  of  clergy 
so  early  as  by  the  statute  8  Eliz.  c.  4.*  But  then  it  must  be  such  a  larceny  as 
stands  in  need  of  the  benefit  of  clergy,  viz.,  of  above  the  value  of  twelvopenoe, 
or  else  the  ofiender  shall  not  have  judgment  of  death.  For  the  statute  creates 
no  new  offence,  but  only  prevents  the  prisoner  from  praying  the  benefit  of  clergy, 
and  leaves  him  to  the  regular  judgment  of  the  antient  \&w.(w)  This  seventy 
(for  a  most  severe  law  it  certainly  is)  seems  to  be  owing  to  tne  ease  with  which 
such  offences  are  committed,  the  difficulty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen  s  court  and  presence) 
at  the  time  when  this  statute  was  made :  besides  that  this  is  an  infringement 
of  property  in  the  manual  occupation  or  corporal  possession  of  the  owner  which 
WHS  an  offence  even  in  a  state  of  nature.  And  therefore  the  saccularii  or  cut- 
pui-ses  were  more  severely  punished  than  common  thieves  by  the  Roman  and 
jXthonian  law8.(j:)** 

(")  stilt.  :i9  Kli/..  c.  !.*».  in  Northumberland  and  Camherland,  and  utealloe  woollen 

(•)  Stnt.  3  A  4  NV.  nn<l  M.  c.  9.  cinth  frum  tht>  t**ntfrs,  and  ptw^iMy  in  auch  other  CMn 

(*)  Sh?  Foster,  7K.    Il.irr.  '{TO.  ^  whero  it  it  proviikn!  by  any  iitatut<>  that  simple  Uroeny, 

(*•.  >tit.  10  •&  11  W.  III.  c.  J{.  unUor  certiin  circuuMUnctw,  ah  ill  be  fuluoy  witiiuut  booMflt 

(»)  StHt.  IJ  Aunt*.  »«t.  1,  c.  7  **  of  clergy. 

( "y  1  llMwk.  P.  C.  yx.    1  h^  like  obufrration  will  certainly  (■)A7.  47, 11,  7.    Pott.  Antlq.  b.  L  c  28. 
hohl  ID  the  caiKtt  uf  hon»e-BteuUug.  (1  llul.  1'.  C.  631,)  Uiefta 

^*  By  statute  7  &  8  Geo.  IV.  c.  29,  8.  15,  persons  breaking  and  entering  any  shop,  ware- 
hous*s  or  counting-house,  and  stealing  therein  any  chattel,  money,  or  valuable  security, 
are  liable  to  transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  not 
excof^ding  four  years,  with  private  or  public  whipping  for  male  offenders. — Chitty. 

*  Repealed,  by  stat.  7  &  8  Geo.  IV.  c.  27.  The  sura  mentioned  in  the  text  is  now 
rai**e<l  to  five  pounds. — CinTTV. 

*  Repealed,  by  7  &  8  Geo.  IV.  c.  27  ;  and  see  7  A  8  Geo.  IV.  c.  28,  ss.  6,  7;  the  former 
enacting  that  benefit  of  clergy,  with  respect  to  persons  convicted  of  felony,  shall  be 
abolished,  and  the  latter,  that  no  person  convicted  of  felony  shall  suffer  death  unless 
for  some  felony  excluded  from  benefit  of  clergy  before  or  on  the  first  day  of  the  then 
present  session  of  parliament,  or  made  punishable  with  death  by  some  statute  passed 
after  that  day. — Chitty. 

*  ]\y  7  A;  8  Goo.  IV.  c.  29,  s.  6,  if  any  person  shall  rob  any  other  person  of  any  chattel^ 
money,  or  valuable  security,  every  such  oflTender,  being  convicted  thereof,  shall  suffer 
deatli  as  a  felon ;  an«l.  if  any  person  shall  steal  any  such  propertj/  from  the  person  of  another, 
or  shall  assault  any  other  |»ei-son  with  intent  to  rob  him,  or  shall  with  menaces  or  by 
force  (hMuand  any  ^uch  property  of  any  other  person,  with  intent  to  steal  the  same,  every 
nxu'h  otlciKh'r  shall  b<'  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to 
tran<iportation  for  life  or  not  less  than  seven  years,  or  to  be  imprisoned  not  exceeding 
four  yc;ir-,  witli,  if  a  male.  ])ublic  or  private  whippings.  This  statute  is  nearly  a  consoli- 
dation of  .5  W.  nn<l  M.  c.  9.  s.  1,  respecting  robbery,  of  48  Geo.  III.  c.  129,  respecting 
stcaliuiz  from  tlic  ])crson.  and  o**  4  Geo.  IV.  c.  54.  respecting  assaults,  4c.  with  intent  to 
rob.  thcJ.H  Hin.  VIII.c.  l.:nv.  and  M.  c.  9,  and  I  Edw.  VI.  c.  12,  relating  to  robbery, 
tlic  IS  (m'o.  III.  c.  \'2\),  relating  to  stealing  from  the  person,  and  the  4  Geo.  IV.  c.  54,  re- 
laiini!  to  assaults  with  intent  to  rob,  are  rep>ealed,  by  the  7  4  8  Geo.  IV.  c.  27.  The  valu4 
of  the  property  i^  immaterial  in  all  the  cases  mentioned  in  the  new  act. 

To  constitute  a  stealing  from  the  person,  the  thing  must  be  completely  removed  firom 

ftOS 
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i)|H*n  nil  1 1  violi-rit  lAr('«**iy  I'mrn  tli«*  ;»«r«^*n,  or  r'i^tf»rr^,  ttu*  rf/'iiui  oftlir  1 1\  in; 
in  llif  ii'l«*iiiiitiH  iiipI  iMnihli*  takiiit;  Iphii  the  ihtmhi  nf  ;iii<»ihi>r  nt  ^•nmIm  nr  iii«>iirT 
to  aiiv  valiii*  \*\  Vhili'iiir  nr  |iuttiii^  liiin  in  trar.y*  1  Thnv  inunt  U>  a  lakiiif. 
oth«'r\%iM<  it  i;*  ii«»  riiMx-ry.  A  iiirn*  utti'inpt  to  mli  w»f«  iihUfil  h«-iit  |fi  In*  u«oiiT 
no  luti*  an  Hriirv  ())«•  FiMirlh'n  tinu'.i^.'  Imt  utlt'r\%»r«i**  it  ^^un  imki'ii  !•>  ^it*  •lUkv 
•9J'M  ^  iui^«lriiii-iiiM»iir,  uimI  |iuiii»lial>K*  with  liiH-  ariii  iiii|iriiM>iiii)iiit.  it..  ILe 
'J  *htutiitf  7(m-«i.  II  I'  'Z],  wliirli  iiiukm  It  u  ti'liMiy  traii»|Mirtttl'!«-  fur  •••\rn 
vt*ap«  iiiiluwt'ultv  ximl  tnuliriiiii**lv  t^i  UMiiult  aiMithiT  with  un\  niffiiMVt*  «iji|a« 
ur  iii^trtiiiioiit,  iir  hv  iiirnaii'N  f»r  hv  i>th«-r  Inn  ihli*  or  vi<»lt*iit  iimiiiitT  to  firiiAaail 
miiy  iiii>iify  tir  ^<nmN,  with  a  t«>loiiioiiN  iiitnit  to  mh.**  It  thv  thief.  ha%'iiii;  'tntm 
takfii  a  |iiip«i\  r«'turtift  it.  otill  it  in  a  n»hh«*ry;  ami  im»  it  in  whether  thv  takibj;  km 
Mriclly  tnmi  thi*  |M'n«i>h  of'  aiioihi-r.  or  in  hin  |»n**it-iiif  only;  ai»  whrn,*  a  p'hlier 
hy  ni«'hat-«*p*  anil  \iol«*nr«*  piitn  a  man  in  trar.  anil  «lrivi-i«  away  hin  iiht*rii  "r  kit 
vattU'  lu't'on*  hi*«  f:i(-«v  if  i  tint  it'  th«*  taking  U*  n«>t  either  diret-tlv  tn<iu  hi*  per- 
mm  or  in  hi**  |ireM'n«*e,  it  i^  n«)  mhU-ry^Ai  2.  It  in  itiinmtenal  ol*  wbal  %aia« 
th«  thiii;r  lakeii  i<« :  a  |K*nny  a»  well  aM  a  iMiuml  thuM  loreihly  exti»rte<i  Aakc*  a 
n>Miery.i  t)  •{.  Lahtly.  the  iiikin^;  niii*it  Ih*  hy  tnn-«*  or  a  iirevioun  putliDjc  la 
tiMtr.  whieli  niukeN  tlie  violation  «i|'  the  |M*rwin  ni(»rL*  atr«MiiiUfi  than  |»nval«ij 
■tealin:;;  tor.  aeeonliti:;  to  the  maxim  nt  the  civil  Iaw.ii/»  "yMi  n  riiifMif. /«f  n^ 
prufnnr  *-A.*r  vtiiftur."  Thin  |in*vioiiH  violenre  or  putting;  in  tii*ar  in  tti«  c-nirnoa 
that  tli<*tiii|;iii»he^  nihU'ry  tr<»ni  other  larreniei«;  lor  if  one  privately  atifal*  aii- 
|>eiiee  fn»ni  the  ]ier»«»h  ot  another.  un<i  alterwanln  keepn  it  hy  puitinic  hm  m 
tear,  thin  i*i  no  nihhery.  Wtr  the  tV-ar  in  i»tilmiN|nent  ;tr  <  neither  i^  it  capital,  at 
privately  Htealin^.  Uin;;  iin«Ier  the  value  of  twelvr|N*nee.  Not  that  it  i»  iiHi««4 
noi'ei**«:irv,  thoiii;h  ii**iial.  t<»  lav  in  the  inili«-tmi-ht  that  the  nihln^rv  vaa  clHa- 
niitteil  h\  putfihtf  i;i  hiir:  it  i-*  »*iit1iiirnt  if  laid  to  \h*  ilinie  hv  vvJrHrr  *  f  Aa4 
when  it  ir*  lani  to  hi*  done  hy  imttiiii;  in  fear,  thiii  i|(n-h  not  imply  aiiV  iirt^at 
de^n-e  of  terror  or  atl'rit^ht  in  tht-  party  rohln-il:  it  i**  i-nou^h  that  im»  math  lurvt 
or  tlireateiiiiii;  hy  uonl  or  &;*'*»( un-  he  ui*eil  :ifi  ini^lit  en-ate  an  apprehriiMoD  u^ 
dan;;er.  or  inilnte  a  man  to  |>art  with  hi**  pni|M*rty  withitut  or  a^in»t  hi*  cvi»- 
M^nt.4'/i  Thii?*.  if  u  man  U*  kninkeil  «Io\%n  uithont  previ«iuii  wamiiiir  and 
i»trip|NMl  of  hi*t  pro|NTty  while  •*«  ii**e|e»i*,  tltoii^h  ittri«  tly  lie  <-anni»t  ft>r  f%ai*l  to 

I»rrp«»to  wiik 
iui»tni*l  aad 


••^i"  1     ^*'*  ''"'  "*  /"""•  *^*'*  *^*'''  *•*  unil«niht«'illy  a  nihlH*ry      tlr.  if  a  |»* 
*'-*     a  hwnnl  (iniuii^H*^  un  almt*.  and  1  pve  it  him  thn»u^h  tuii 
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the  |N>i«<iii     T*  iiki>viii  tr<>iit  iIh*  I  I.i>  f  mlurf  it  w.ifi.  if  it  ri -main  throuithoutmih  Ihr  p 
U  n«>t -ittlii'i*  111.     U*'\  <*    i'li«>iii|  — 111.  1  l(   A  M   <*  <'  7**. — <*Mim. 

Thi-  |>iliii*hli.*-lil  t>>r  thi<  iifft  iii-f  I*  ii.i\»  iin.trd*-d  hy  wLil.  I  Virt.  C.  ^7.  «.  SL  whirll  W^ 
piNiN  •«•  mill  )i  t*t  7  A  f*  <if<i  I  \'  I-  '.'•  u«  rii.ktf«  i«i  th««^*  •  ill'fn  •*«■«.  iin«l  riiM~t«  ikat  wtii— 
«*ver  •h.ili  riih  any  {•••r*iiii.  uiid.  .it  iIh-  ttrm*  nf  or  iniiii*'«liatf|v  l«*liir«*  or  afl^r  Miah  ro^ 
b«*ry,  »lmll  «lHh.  «iit.  I'r  u«iwri<i  .iii\  |»  r-M-n.  nh-ili  U-  t?ii>It>  "f  fi-l«*ii>.  ainl  lir  |4ABi»b*l40 
with  iliMth  :  aii<l.  !•>  >*  >>  A  Ii*.  mih**  \t  r  -iiall.  I  Mirier  arnii-*!  with  any  «»lf««n«iT»  ii«m|««i «« 
iii»liui!ii-iil.  n-h.  i*r  M*«.iiil!  M.th  itit<  nt  t<i  n>h.  any  i-cT^tm.  tir.  lofp'thrr  with  uo«  iic  r»3«« 
|M*r^iii-.  >hiill  r<i)- uii\  I  «-'»i>ii.  mill.  Ill  ihi*  i:nii' of  or  iiiiiih^IuIi'It  lirforp  or  afirr  wmr^ 
rohlM*r>.  (khiill  U*4i.  fitrikf.  iir  ii<»i*  iiii\  iiiKfr  |frMiiiiil  vifilfni***  ti*  »ny  |M-navfi.  or.  Ky  «.  S. 
•hall  r<»h  liny  ihtmhi  nr  •tt-.il  .tii\  |>p>f  «>rt\  iniin  ih^*  i-c^r^itn  nf  An««tht*r.  iImII  Iir  fustty  af 
ft*h<ii>.  iiiid  !•«•  li.iMf  III  fraiio|-«irt.iii'iii  l«'r  !.:••  *»r  f<>r  iml  U***  than  fifli<rn  ynar«. ««  i«i|«%- 
•oniiM  lit  \**r  thrt***  >t'ar«.  -f^r  mIi'.i  h  \  •  n.ii  ••'r\i(iidi*  i»  now  «iiln|ituied.  16  A  IT  \wt  & 
W.  '\'\i*'  a«*.iiiltiiit:  Wi'li  iiilt'iit  !••  r<>t>.  i-r  «•!  i.iintii.*  |  rf|«*r!«  \»\  iii^ti«rvi«.  irar^|>|  wlh#«v 
agriMit-r  |>tiii.*)iiiit>iit  :«  uM.trdt  d  l<\  (!.•  4>  t.  i- |<u!i.*hAMr  mtlh  iHipriwammt  b««C  «A- 
c«'«*«liiij  llir»-»'  \t'.ir«      >Tiit  iRT 

*'  m  7  A  sttf,t,  I V.  «v  1***.  «.  7.  if  .iii\  I'tTKiiTi  khull  .-ii-i  iiM>iir  thr^nlfn  In arru*r  any  r4b#r 

rpM-ii  III  iin\  iiii.iiiMii*  rriii.i' !•  -•  r  I  •  •!  :ii  «.  '.».  Miih  «  \  i«  «  ur  intt*  nt  to  r«|<ict  tir 
•111  l.itii.  .iiii|  oliiitl  h\  iiiiiiiipliiitiij  I. .Ill  t>%  •iifh  iit-i-u«4ti*>n  or  ihrf«l  rai«ic1  •<« 
froni  li.Mt,  •iii\  •  li.iti*  I.  iit<>iii\.  ur  \.ii-.iilii-  *•  •  iirii\ .  f\i>rv  •iii-h  titYi*ntl«r  tlMll  Im 
|tuilt\  «•:   T"^  \-*'r\.  iitiil  »)iail  U-  iii'Li  {••!  .iiii|  )-iirii«hi<i|  a«-t«ir«lii>i;ly. 

It  .«  •'•|Wiill\  iiri<Mt>f\  !••  •  !(*i>ri  !•.•  i;i  \  fr*  III  .1  I  •  r-i>ii  l>\  ihrfjirninit  loarruw  bi««/ 
«n  tittii..tur  il  •  niiM  .  hI.i  rht  r  (hi   f  ar*\  ••>  ti.ri*a(i  tit  d  ho*  U*rn  fuillj  uf 
aut.       Ii*  \  iJ.  daldliiT,   1  (*.  1   1*.  7'.*.  -  ('lIllTI. 
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apprehension  of  violence,  this  is  a  felonious  robb6iy.(A)  So  if,  under  a  pretence 
oi'  sule,  a  man  forcibly  extorts  money  from  another,  neither  shall  this  suotorfuge 
avuil  him.  But  it  is  doubte(i(f)  whether  the  forcing  a  higgler  or  other  chapman 
to  sell  his  wares,  and  giving  him  the  full  value  of  them^  amounts  to  so  heinous 
a  crime  as  robbery." 

(*)  1  Hawk.  p.  C  00.  (0  Ibid.  Vt. 

«  And  8ee  R.  &  R.  C.  C.  146.  1  I.each,  139,  193.  278.  3  Chit.  C.  L.  803.  Mr.  Justice 
Ashurst  says,  **The  true  definition  of  robbery  is  the  stealing  or  takins  from  the  person 
of  another,  or  in  the  presence  of  another,  property  of  any  amount,  with  such  a  degree  of 
farce  or  terror  as  to  induce  the  party  wnw'Ulingly  to  part  with  his  property :  and  whether 
terror  arises  from  real  or  expected  violence  to  the  person,  or  from  a  sense  of  injury  to  the 
character,  makes  no  kind  o.  difference ;  for  to  most  men  the  idea  of  losing  their  fame  and 
reputation  is  equally  if  not  more  terrific  than  the  dread  of  personal  injury.  The  prin- 
cipal ingredient  in  robbery  is  a  man's  being  forced  to  part  with  his  property;  and  the 
judges  are  unanimously  of  opinion  that,  upon  the  principles  of  law  as  well  as  the  au- 
thority of  former  decisions,  a  threat  to  accuse  a  man  of  the  greatest  of  all  crimes  is  a  suf- 
ficient force  to  constitute  the  crime  of  robbery  by  putting  in  fear."  1  Leach,  280.  And 
fear  of  loss  of  character  and  service  upon  a  charge  of  sodomitical  practices  is  sufficient 
to  constitute  robbery,  though  the  party  has  no  tear  of  being  taken  into  custody  or  of 
punishment.  R.  k  R.  C.  C.  ^75.  But  if  no  actual  force  was  used,  and,  at  the  time  of 
parting  with  the  money,  the  party  were  under  no  apprehension,  but  gave  it  merely  for 
the  purpose  of  bringing  the  offenders  to  justice,  they  cannot  be  capitally  convicted,  though 
we  have  seen  it  is  otherwise  where  personal  tiolence  is  employed.  1  East,  P.  C.  734.  R. 
k  R.  C.  C.  408.  And  the  influence  exercised  over  the  mind,  where  th^  force  is  merely 
constructive,  must  be  of  such  a  kind  as  to  disenable  the  prosecutor  to  make  reustanoe. 
2  Leach,  721.  6  East,  126.  So  that  a  threat  to  take  an  innocent  person  before  a  magis- 
trate, and  thence  to  prison,  without  charging  him  with  any  specific  crime,  is  not  suffi- 
cient to  make  the  party  a  robber  if  he  obtain  money  to  induce  him  to  forbear.  2  Leach, 
721.  Indeed,  it  has  been  said  that  the  only  instance  in  which  a  threat  will  supply  the 
place  of  force  is  an  accusation  of  unnatural  practices.  2  Leach,  730,  731.  1  Leach,  139. 
2  Russ.  1009.  And  ithas  recently  been  held— contrary,  it  seems,  to  the  principle  of  some 
former  decisions — that  even  in  this  case  the  money  must  be  taken  immediately  on  the 
threat,  and  not  after  time  has  been  allowed  to  the  prosecutor  to  deliberate  and  advise 
with  friends  as  to  the  best  course  to  be  pursued,  (1  East,  P.  C.  Append,  xxi. ;)  though,  as 
some  of  the  judges  dissented,  it  does  not  seem  to  be  decisive.  Where,  on  the  other  hand, 
there  is  an  immecliate  threat  of  injury  to  the  property,  as  by  pulling  down  a  house  with 
a  mob  in  time  of  riots,  which  produces  great  alarm  and  induces  a  man  to  part  with  his 
money,  this  has  been  holden  to  be  a  sufficient  putting  in  fear  to  constitute  robbery.  2 
East.  P.  C.  7*29,  731.  And  if  a  man  assaults  a  woman  with  intent  to  commit  a  rape,  and 
she,  in  order  to  prevail  on  him  to  desist,  offers  him  money  which  he  takes,  but  conti- 
nues his  endeavours  till  prevented  by  the  approach  of  a  third  person,  he  will  be  guilty  of 
robl>ery,  though  his  original  intent  was  to  ravish.  1  East,  P.  U.  711.  If  thieves  meet  a 
person  and,  by  menaces  of  death,  make  him  swear  to  bring  them  mone^,  and  he,  under 
the  continuing  influence  of  fear  for  his  life,  complies,  this  is  robbery  m  them,  though 
it  would  not  be  so  if  he  had  no  personal  fear  and  acted  merely  from  a  superstitious  re- 
gard to  an  oath  so  extorted.  1  East,  P.  C.  714.  In  the  absence  of  force,  to  constitute 
robbery,  the  fear  must  arise  before  and  at  the  time  of  the  property  being  taken:  it  is  noi 
enough  that  it  arise  afterwards;  and  where  the  prisoner  by  stealth  took  some  money  out 
of  the  prosecutor's  pocket,  who  turned  round,  saw  the  prisoner,  and  demanded  the  money, 
but  the  prisoner  threatening  him  he  desisted  through  fear  from  making  any  further  de- 
mand, it  was  held  no  robbery.     Roll.  Rep.  154.     1  Hale,  534. 

T(^  constitute  a  robbery,  where  an  actual  violence  is  relied  on  and  no  putting  in  fear 
can  be  expres><ly  shown,  there  must  be  a  struggle,  or  at  least  a  personal  outrage.  So  that 
to  snatch  property  su(l<lenly  from  the  hand,  to  seize  a  parcel  carried  on  the  head,  to  cany 
away  a  hat  and  wig  without  force,  and  to  take  an  umbrella  of  a  sudden,  have  been  r^ 
P|>ectively  holden  to  be  mere  larcenies.  1  Leach,  290,  291,  and  in  notes.  But  where  a 
man  Knatche<l  at  the  sword  of  a  gentleman  hanging  at  his  side,  and  the  latter,  perceiving 
the  design,  laid  hold  on  the  scabbard,  on  which  a  contest  ensued  and  the  thief  succeeded 
in  wresting  the  weapon  from  its  owner,  his  offence  was  holden  to  be  robbery.  Id.  ibid. 
Snatching  an  article  from  a  man  will  constitute  robbery  if  it  is  attached  to  his  person  or 
clothes  so  as  to  afford  resistance;  and  therefore,  where  the  prosecutor's  watch  was  fastp 
ene<i  to  a  steel  chain  which  went  round  his  neck,  and  the  seal  and  chain  hung  from  his 
fob,  and  the  prisoner  laid  hold  of  the  seal  and  chain  and  pulled  the  watch  from  his  fob 
but  the  steel  chain  still  secured  it,  and  bv  two  jerks  the  prisoner  broke  the  steel  chain 
and  made  off*  with  the  watch,  it  was  held  a  robbery,  for  the  prisoner  did  not  get  the 
wutch  at  once,  but  had  to  overcome  the  resistance  the  steel  cham  made,  and  actual  foTM 
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Thi*  •HMM-irH  I  if  l:in«'iiy  in  i|«)i:irn-i|  i»f  tlif  iH-rifflt  of  rliT;^'  by  utalute  S3 
Ilffi  VIII  I'.  1  arp)  i*tli<  r  -iili^*-<|iifiit  ?*tatiit«*H.  imi  iii«li-fl  in  ^fiivrml.  I'Ut  •*»!« 
whf'ri  riiiiitiiiMt  I  ill  a  'IuiIIiiil:  li«>iiM<  nr  in  or  im  .ir  Xtiv  kini^'n  hi^hvav  A 
Tti\*\**-r\ .  lliiirt'in*.  ill  :i  •tiNiant  t'\*h\.  **r  U»*t\\»At)i.  \vu^  ii«*l  |»iitii*lifl*il  wiTk 
ii«*alli.  K  lull  u;is  iijii-ii  III  till-  hi'iH'tit  lit  I'lrr^ry,  iili  iln'  oiaiiitt*  •'{  A  4  W  an«l  11 
r.  !*,  wlmli  l:ikt'^  a\v:i\  i-liivy  lp>iii  \»*\\\  |»riii('i|i;il-*  :iiiii  ui-i-«*<«fM»ni*ii  tH*l>»r«'  tiw 
tki'l.  ill  riiMiiT\.  w  l)f'rr*>'M-vi  r  i-niuinittfti  " 

II.  M'il»r,.,Hs  r/i'M-Air r.  f»r  •latiiaLTc.  i^  the  m-xl  ••|M'ri€^  i»f  injury  to  f«nTmto 
pni|irrT\  uhii  li  thf  law  ri»ii-i<lci*H  a**  a  |>ti(>lii-  f-rinir.  Thi^  ia  fim  h  an  i«  «l««fir. 
not  .f/i'ifi  r  /i/r  ni./«.  itr  with  uii  ini«*hl  i»t'  ifuiiiiii:;  hy  aiiitthrr'n  I<wm.  «lii«4i  » 
MMiii'.  th"ii;^h  a  Weak,  i'\<  iim\  hut  i-ithrr  i»iit  of  a  spirit  nf  wnnlon  f-rurlly  or 
hliu'k  ntfl  iliahiilit-ul  r«-vi*iii;r.  In  « hith  it  In-ant  a  iii*ar  n*latii>n  to  the  rnn* 
of  ar^tii  :  tur  n**  I  hat  utti'i-l-  iln*  hahitutton.  pmi  thit  ihifn  tht*  iilher  |iru|arrty.  ^4 
iniiivi'ittal'*  Aiiii  th«-n*ftiro  any  (hiniH;;r  arihint;  tn»iii  thi«  niiM'hitfVfliaji  cii*^ 
aition.  thtniirh  «inlv  a  tn?itia""<  at  rf»ninii»n  law.  i«  h<»w  hv  a  mullitatio  fif  utalatca 
mailo  |H'nal  in  tin*  hi^hi*»t  il«';;ri-o.  Of  thcM*  1  nhall  fxtrai-t  thr  contt-nta  m 
onliT  lit  tiiiii*. 

Aii«i.  tii>t.  hv  htatuto  •-  llrii.  VIII.  f.  11.  ptTVi*i>M'1v  an'i  malifiounlv  tu  c«t 
down  ur  ili*Mrii\  th«*  iwiutlikr  in  thi*  Iviir*  nf  N>>rt'i»lk  ami  KIv  ii«  lc*h»nv  **  Aad. 
ill  liki-  niaiinrr.  il  i-«.  hy  many  p*|N*4-iaI  ■•talul<*«  rnai-ti-ii  u|Hin  \\w  iN*i-ai»iiiiia, 
fehiny  til  fl«>Htn»y  th«*  •*«-vi*ral  M*a-hunk*«,  riv«T-hniik«.  |NihlK'  nari|fatH»nii. 
••'44  1  ^  ""i*  I  IT**"*.  «•'■«•«•»  •"I  hy  virtiii*  iit'  tlpi^i*  art*  **\  *|iarhuiiionl.  By  »Uiiat#  4S 
^  Klix  r.  I*t,  I  lor  |iri*vi-iitin:;  rapMn*  nn  lli«*  nurthfrn  lMinh-rn. ,  tf>  lium  anv 
barn  <*r  hlark  **\'  «-i>rn  **r  hvaxu  ;  <*r  ti»  ini|iri<*oii  4>r  <-arr_\  away  any  •ahjrct  la 
onK'r  t<»  raiiM»ni  him,  *»t  t«i  inakf  |*ri-y  t»r  oimmI  nf  hi-*  |M*r*Min  i»r  i^M»i|«  u^m 
deaillv  I'finl  nr  i»thi*ruiM\  in  thr  t'nir  nnrthi-rn  (-iiiiiili«-«i  nf  North uiuK*rriaa4 
W<*Miii«iri-lanil.  (*unihrrlaiHl.  ami  Ihirhnm.  or  hfin:;  Hri-f«i««iry  lM*fi»rv  iho  Im*!  !• 
aurh  rarrviii;;  awav  or  iniiiri-'inmfiit  :  nr  to  t;ivi*  **r  tnko  anv  moni'V  «»r  ronUv 
bntion.  thrn-  i-alh-<l  ^ihi'hn.itl,  to  -I'liin-  xm-h  ifiMMl*  from  ni|»in«*:  m  liplony  mtxk 
out  hriii'tit  nf  rhTijv  lU  ->tat iitf  *J*J  \  '.^»  < 'ar  II  i-  7.  nialirmu^lv,  nnlawfollT 
ami  \\  illiii;:lv.  in  tin*  niirhi-ttinr  !•>  h'ini.«»r  t-aii-i-  ti*  hi>  hitrnf«l  nr  t|t«ir<ivt'«i  afi^ 
r'u'kf*  nr  ••larkn  o|  i-nrn.  hay.  i»r  ;;iMiii.  harn-,  Ipmi'm —.  huii<lin;r'. «*r  kiln*."  ^t  t- 
kill  any  Imi'M's.  Nhn'ii.  i»r  ••liirr  catti**.  i**  tfh»ii\  ;  hut  tin*  ntlfnilrr  may  tuakr  h^ 
tli*('tinii  to  h«'  tran-*|Hirli'«l  ti*r  M'\f'ii  y«*ar** :  ami  t«»  maim  or  hurt  Mifh  k«*r««» 
Mh<*t*|i.  tir  nthi*r  rattli*  i**  u  lii-^|»aM»,  tnr  wliii-h  iri-hh*  ilania^i**  i»hall  bv  rvcuTcnnd  * 

•  1  INI  r  •'  u. 

wiu*  11- <1  t<ir  th.4t  I  iiri- ■<••>.  \l  \  K  < '.  <'.  41'*.  Aii'l  i%hfri*  «  h*'it\r  ilianioiHl  |»iii.  w.!h  i 
rnrk«4  ;•  M  ii.itk.  Mhiiii  m.i«  imi>:--1  ai.tl  «iriinji>  t.i«!tii><l  in  a  la>l>*«  hair,  w^  •t%m**h^i 
init  aiil  I'.irt  ••!  th«'  h.i:r  t<iti  .iu.»>.  th>-  iu>lu*  *  •  .uit*  I'lU  *iiiiiUr  ilM*i«iifn.  1  Ijt^vIi.  ^^> 
fhi*  I  .i->-  ••!  ih*-  iii.iii  mIi'i  :••!•  .Ill  •Mf  r:ii^  \i»'n\  il  •  ••.ir.  ;iii>l  in  m»  ihiinis  lacrrftX««J  i^ 
fli**h,  ■>•  I  \i-*  .iNti  t>>  •  ••liii!  Ill  t).:*  |»t-il:-iii.  1  LiMt  it.  il'J*>  Nnr  will  It  fXru***  Ui«*  ii*i«#^iv 
thill  )|  \«.t'>  «I>-iii*  iiii<l>-r   ]:•'•!!  •'  ••!   i.iit  .   itir  uht-i*'  .t  l>.i.iill   han<h'uflr«i  a  |in«a>fi«^  m»x 

IImmI  hi  I  Miih  ^r<-.»t  •  r.i>  .:\   :   r  ttn-  |  ht\ I  •  \i*<riiii^  ii.t^iif}  fnini  kt-r,  h«*«a*  b«^irm 

!•!  }•••  ):uii'\  .  A-  M*  !•■  .ii-  •  .1 1.  •:iit  •  r  ••{  li.i  II  '•  r  -•  i/iii^  .»  m  .i.Siii  iin*hT  |>iv|a*n>'«'  iHaI  iWfv 
y^.%m  ii.i  |Miiiiit  niiiii  n<>iii  h.^-  .m  ii'rfli:\  im-i  • -o.»i\.  1  I.*  jii  h,  1><*.  1  La«l,  P.  C  ?•*/ ~ 
I 'ill  in . 

**  Tin-t— t.itiiTf- .ir«-  r«  I  •  i!'  I.  '  %  7  A  *«;.••.  IV   r.'J,',     **«irTr. 

**  V-\  1  I  '  .ir .  II.  •  17.  »  !•.'..•!•  •!-!'.  !••  •  k\  -I'-viii  iir  I'l  ih-«tr»\v  anr  Wttrki  P'W  rOB 
Vi-\ Ml.:  {ii<  «i.itii*iit  liii- 4.'i<  ■§:  \-'i'.   !  1  !•  \i  •  .< -utj<->  I  !••  th<- "sjiiif  I'unLMiniriBt — 

■•  li\  -\ii  7  A  "»  lit  ■.  I  \'.  .  .  ..  '.  -  17.  ?.."...  .  .'iv  -•  :r.iij  tirt'  !•>  an\  ulaok  of  ri^m. 
|iiii-*  .  -!:.i-«  ii.i\ .  ••;  \%<"»i  L- .»  •  t|  .'iI  :■  i  i.\  .  .it.  I  —  ?t.ri.'  t'iri- !«•  an>  tft^l^  of  (X<ti. 
•  •r  I'll!*'  .  »  ii>  :)••  I    •■  iii-i.i./     :  •   .*    1  •-:  t-<  .it.'.   |-  iri  •  ;   I  %«ii«h|.  «^i|.|iicp.  or  |  lAiitAt.«K 

III'   t  r.  •  .    .  :    ?■•  .ii.'.    Ill    i'.:..    »■•:••      :-.:  .  '■  :  i,.  it  <••  :  •  -    •  %•  :    ^t  -^itifi.  i*  A  f«*l>*n«     |UDi«£ 

all--  ^\  ■    !i   ■ :  Il     I  ■  i  f  •*•■  Il   I.  •:   •   V    ■■•it.**    .  •  li    \<   i:  *    ••!    :!:.|';  .-•iiliit-tll  lii»t  «*&<-«  v«Ln^  t«« 

\i-.t:  ■.».:;,  I  t t  |    .'  ..     ^^  ••  ;  |  -i.  j  t    ;   ::i.ki-    •••!•  :•  l>  r  '>        I  !«••   !/•    U.I.  r.  1 1,  4  ^     Aftd 

M.  .    -   .  ->  A        '.If    11    .    '    i'...     !    ■   •..  t     :-. '. I   .    I'l.  I*  iSrtj.  I.  c.  :X  aad  > 

ii«  ■■    I !    I     I  V  -      .   ii.-  It  J  ••  ill   I.  1  «   7  A  * I  \     -    "-7      « "ii.rn . 

^1>V     ■!■'     7    a     1\  ".    •      i'-      I:,  il  •  .--.t^lx      r\    .i.li».     Ill  tilli;n/(.    Of   «i  •UII*Sin^    ASl 

« u!:i>  -  I  '•  !■  I.'.  I  ii..-ii  i'  '.•  «%.:;.  ::  iii-{  ■  rVit .  n  !  i  !,:•  ■•!  i.  >i  ]•  «•  than  •rira  %«mim,  cr 
nil)  I .  I  :..•:.:  I.  '  •  •l  ■  •  i.iij  !  -ir  \  •  .t-  u  .*!.  |  :  .k  .i*>  •  i  )  .'1.  «i|it|.|  in^.  Tlir  'J^  A  ^ 
Cor    il.  •    7.  It  (ill   II.  I .  (I.  .tinl  L'idiii    11  •  .  •  t.  •■!«  ilii- htati,  ATI*  rv|«ialcd«lif  7Ail 
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By  statute  4  &  5  W.  and  M.  c.  28,  to  bum  on  any  waBto,  bctwoon  Cnndlomas 
an<l  Midsuramer,  any  grit;,  liD<r,  heath,  furae,  gosH,  or  fern  18  puniMhublo  with 
whippin«x  and  continemcnt  in  the  house  of  correction.  By  (Statute  1  Anno«  8t. 
2,  e.  \K  captains  and  mariners  belonging  to  ships  and  destroying  the  sanK\  to  th« 
prejudice  of  the  owners,  (and,  by  4  G«o.  I.  c.  12,  to  the  prejudii^  of  insurers 
alb().)  are  guilty  of  felony  without  benefit  of  clergy.  And  by  statute  12  Anno, 
St.  2,  c.  18,  making  any  hole  in  a  ship  in  distress,  or  stealing  her  pumps,  or 
aiding  or  abetting  such  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediiite  loss  of  such  ship,  is  felony  without  benefit  of  clergy."  By  statute  1 
Geo.  1.  c.  48,  maliciously  to  set  on  fire  any  underwood,  w<x>d,  or  copi>ic6  is 
made  single  felony.  By  statute  6  Geo.  I.  c.  28,  the  wilful  and  malioioas  tearing, 
cutting,  spoiling,  burning,  or  de&cing  of  the  garments  or  clothes  of  any  per- 
son passing  in  the  streets  or  highways,  witli  intent  so  to  do,  is  fek)ny.  This 
was  occasioned  by  the  insolence  ot  certain  weavers  and  others,  who,  upon  the 
introduction  of  some  Indian  fashions  prejudicial  to  their  own  mannfactureA, 
made  it  their  practice  to  deface  them,  either  by  open  outrage,  or  by  privily 
cutting,  or  casting  aqua-fortis  *in  the  streets  upon  such  as  wore  them."  r*»iiR 
By  statute  9  Geo.  I.  c.  22,"  commonly  called  the  Waltham  black  act,  ^ 
occasioned  by  the  devastations  committed  near  Waltham,  in  Hampshire,  by 
persons  in  disguise  or  with  their  faces  blacked,  (who  seem  to  have  resembled 
the  lloberdsmen,  or  followers  of  Robert  Hood,  that  in  the  reign  of  Kichard  the 
First  committed  great  outrages  on  the  borders  of  England  and  Scotland  ;)(Z) 
by  this  black  act,  1  say,  which  lias  in  part  been  mentioned  under  the  several 
lieads  of  riots,  menaces,  mayhem,  and  larceny ,(m)  it  is  further  enacted  tliat  to 
set  tire  to  any  house,  barn,  or  out-house,  (which  is  extended  by  statute  9  Geo. 
111.  c.  29  to  the  malicious  and  wilful  buniing  or  setting  fire  to  all  kinds  of 
nulls,)  or  to  any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood ;  or 
unlawfully  or  maliciously  to  break  down  the  head  of  any  fish-pond,  whereby 
the  fish  shall  be  lost  or  destroyed  ;  or,  in  like  manner,  to  kill,  maim,  or  wound 
any  cattle ;  or  cut  down  or  destroy  any  trees  planted  in  an  avenue,  or  growing 
in  a  garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit;  all  tho06 
malicious  acts,  or  procuring  by  gift  or  promise  of  reward  any  person  to  join 
them  therein,  are  felonies  without  benefit  of  clergy ;  and  the  hundred  shall  be 
chnrgeable  for  the  damages  unless  the  offender  be  convicted.*   In  like  manner, 

(I)  3  Inst.  197.  (•)  Sm  psfM  144,  ^06,  SSI,  MO. 


IV.  c.  27.  By  8. 25,  it  is  providod  that  malice  against  the  owner  of  the  prnjw»rty  destroyed 
ahall  not  be  essential  to  aw/  offence  under  the  act. — Ohittt. 

"  By  7  A  8  Geo.  IV.  c  30,  s.  9.  maliciously  setting  fire  to,  or  in  any  winr*  destroying,  any 
ship  or  vossel,  whether  in  a  finished  or  unfinished  state,  is  a  capital  felony.  And,  by  t« 
10,  maliciously  damaging  any  ship  otherwise  than  by  fire  is  a  felony,  punishable  with 
trans{>ortation  for  seven  years  or  imprisonment  not  exceeding  two  y<*:irs,  with  private  or 
public  whipping.  And,  by  s.  11,  exhibiting  false  lights  or  signals  to  bring  any  ship  or 
vessel  into  danger,  or  tending  to  its  immediate  destruction,  or  destroying  the  same  in 
distress  or  whon  cast  on  shore,  or  any  of  its  contents,  or  preventing  any  assistance  to 
tho«o  on  board,  is  made  a  capital  felony.  And,  by  1  A  2  Geo.  IV.  c.  75,  s.  11,  ir\juringor 
coiK^t'alin^  any  buoys,  ropes,  or  marks  belonging  to  any  anchor  or  cable  attachwl  to  any 
ship  or  vessel  whatever,  whether  in  distress  or  otherwise,  is  punishable  with  transporta- 
tion for  any  term  not  exoet»ding  seven  years,  or  imprisonment  for  any  number  of  yean 
at  Uh^  iliseretion  of  the  court.— Chittv. 

^  This  statute  was  repealed,  by  7  Geo.  IV.  c.  04,  and  no  subsequent  enactment  on  the 
subj.M't  ha<»  been  made. — (Jfiittt. 

»  Repealed,  by  7  *  8  (Jeo.  IV.  c.  27.— Chitty. 

*^  I'.v  7  iV  H  Geo.  IV.  c.  .iO,  g.  15,  maliciously  breaking  down  or  destroying  thf»  dam  of 
anv  li^h]>ond,  or  of  any  water  Wing  private  i»roperty,  or  in  which  there  is  any  private 
ri;:lit  of  fi^lii-ry.  with  intent  to  destroy  the  n«<h  therein,  or  putting  any  lime  or  other 
n<>xi««iis  ingredient  therein  with  intent  to  destroy  the  fish,  or  breaking  down  the  dam 
of  anv  mili-i)ond,  is  fleclare<l  to  l)e  a  misdemeanour,  punishable  at  the  di^cn^tion  of  the 
conrt  with  trans|>ortation  for  seven  years  or  imprisonment  not  exc«»edtng  two  yean^ 
with  private  or  public  whipjnng  for  male  offenders.  5  Elii.  c.  21  and  4  Geo.  IV.  c.  54  are 
repealed  a^  they  relate  to  this  subject,  by  7  A  8  Oeo.  IV.  c.  27,  aa  also  the  9  Qeo.  IIL 
C.29. 
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by  tlio  Uoinan  Iiiw,  to  rut  iltiwn  tr«'«-M.  nnd  cKiH^riully  vin«*4.  wa«  |iurii«hrit  in  tL« 
nanio  ill' 'pff  :m  rtiMtiTV    ii  •     liv  ••i;iliit«-M  li  <m*4i.  Mr  111,  uml   Itt  iiv%»    II    •    .^* 
it    in    aUi»   uiMilr    ti-liMiV  \Kitlii*iil    the    Itriiotlt  itf  (Ivrirv  llluli<'|fMI«i|v  t<i   I  ul    «A«iWC 

aiiV  riviT  lip  M*»  hiiiik,  \%li«*n>liv  luinl**  niav  Ih*  i»vi*rl1i»wi*f|  or  ilaniaifol .  i-r  t« 
cut  ttiiv  lio|i  liiiiiU  ^n»wiii^  in  u  |ilaiitntioii  of  li«»|i<«.'*  or  wiltiiliy  aiiii  riiaUt  ftu*!} 
to  M'i  oh  tire,  or  rau*t«*  ti»  Ik*  rH*t  on  tirt*.  any  tiiinr.  pit.  or  ili*|»th  of  mal  "  H« 
atatii(«'  II  <K*o.  II.  V  'S2,  to  u!*«*  anv  violrnc«*  in  onlrr  to  i|i<t«*r  anv  inrnion  fn>rb 
buy  ill;;  «-orn  or  ^rain ;  to  M-izr  any  curria^f'  or  liorM*  rarryini;  i^miii  i>r  in  rat  u* 
jr  rnun  any  market  or  M-:i|N»rt  ;  or  to  u«h*  any  fiutr:i|;i*  with  itu<  h  intrni .  •»r  U* 
**>Jri  '**'"^^*'''*  t:iki*  auay.  ««|)oil,iir  iiamai;i*  hucIi  trrain  c»r  nioal.  i<*  |Mini«(ii^i  *i«jc 
^  till'  tirht  «il1'«*nru  witli  iniprirtontnont  and  puMir  whi|i|iinic;  aii*!  \h^ 
■ccfMnl  ott'rntf,  or  ili'Htroyint;  any  i^ranary  whert*  rtirn  in  kr|it  for  fX|«iirtati*io 
or  taking  away  or  hpoilin^  any  ^rain  or  meal  in  kucIi  granary,  or  in  any  •hipi. 
boat,  or  v.*Hr««*l  intondVil  lor  vxfiiirtifction.  ia  IVIony,  nubjtft  to  tnin«|N>rtjitii»ri  f*^ 
■oven y ran*.**    \\\  Htatuti*  *^H  tivo.  li.  c.  lU.  to  wet  tin*  to  any  f^'^a.  luixr.  or  fm 

<•!#•/  •T.T.i 

By  »tMlul«*  7  A  ^  *ii-o.  I V.  r.  ol,  «.  '2.  it  i*  fnarit*cl  "that  ifmny  4*hun*h  or  rha|>^l.  nr  mik^ 
eha|M*l  for  thi*  n*li^iiiu«  n«ir»hi|iiif  |wnMin«  flinarnting  fn>ni  th«- iinit«*«l  rhun-ti  «>f  Yji^X^^ 
anil  ln>liuiil.  iluly  rt'|ri«ti*ri*«l  or  r«*«iirihNl,  nr  any  hou««*.  Ptahlf.  «i«H'h-biNi«f.  t««4t  u*mti*^ 
wan*hiMi«i*.  nttii'i*.  »ihii|i.  null.  nit&lt-hiiu«t>.  ho|»-4NiKt.  Iiarn.  or  gnuiNry.  t»r  anv  k'U.*  Ir  x  "^ 
eriTliMM  umnI  ill  fMrr\inj(  i>n  any  traih*  ur  nmnufui-turi*  or  lirumh  iht-rvx*!.  nr  am  tu» 
chini*r>'.  Mh«>th«*r  tixtNl  or  ni'ivuhif.  |trf|Mtri*«l  r>r  or  i*Mi|<l'iyi-<l  in  any  niAnufA«~t'ir^  •«  % 
any  hnnrh  ihiTiNif.  «ir  nnv  •>ttMni-«'n;;)ni>iir  tithi*r  fninnt*  fur  «inkin^.  ilnuninir.  "f  ■■^rk  b< 
any  nun*'.  **t  uny  liiaiih.  huiMmit.  i^r  fniMmn  u»«n1  m  c^inilurtnii;  ih**  hii«in«-*«  'tf  art 
mini*.  I  If  any  hml^i*.  wa^'iu-wuy.  or  trunk  for  tMmvfvinir  ntinfraU  from  an%  in  n**.  •hMi.. 
bo  ft*|iinii»ii<ly  fli'n.iili«hi*«l,  ihiIIinI  i|«m-n.  or  fli-«lriiytH|.  wlmny  or  in  part.  I>v  ant  |«-rM«M 
riotuuftly  iind  tiiuiulliiiin*ly  iiK««>nihh-«l  tii^fthfr.  in  fVi^r)  i»ut'h  fmrnt^  tht*  irihal»itaiif  •  •/  ifc« 
huntlr«-«l.  wii|HMitakf.  warl.  nr  tith«-r  lll^tr)4*t  in  thf  iinturt*  of  a  humlrf*!.  hi  ««a:>^«? 
nanii*  it  *\k.i\\  )n*  ili>noniiniitf«|,  in  whu-h  any  of  th«*  Mtid  otffiii-f«  nhall  !■•  t ••».:!«.•  :#«l 
■hall  In*  li.ilil«*  to  yii-lil  full  t-oni|N>n«Ati>>n  to  th«*  |M*r>Min  or  imtmih*  •laninift«-l  li  il»« 
oflKpnrf.  not  only  Tir  thniain.!^!*  tmiloni*  to  any  of  tht*  «tilij«-«*t)i  ht>r*'iril«*for«- ^iiii*ii«-rAt««'. 
but  hImi  titr  an>  ihkinn^**  whii'h  may  iit  tlif  «anii*  ttnif  Iw*  tlont*  |i\  any  «iii'h  •>f?'-rii«'»«  *- 
any  ttxtur**.  furnitnn*.  or  ^•mmU  what<*v**r  in  any  i»Ui'h  rhtinh.  i-ha|wl.  hou««-.  "r  >'ii»er  "I 
the  huililiii>;<>  or  i*nMMi«iii«  ator««nAii|." 

By  Mi't.  /•,  |M<ni«in«  tlariiiittif«l  hy  th«*ot1'iMii*«*,  fir  lhi>  M>r%-anl  in  whiMt*  rhar|r«*  th^  in^virv^ 

Cn]i«>rty  W4«  in(ru*t*'il.  iiiu>it  within  •'•'vm  il.fty«  aft«'r  tht*  otri'in-f  Iiah  \m^ti  i<>nini.:t«-l  f 
fort*  a  |ii*itii*i*  of  thi>  |H<a4'f  r«*«iiiinir  within  tht*  hnn«lrt<i|.  aii*l  ^t.^t^  on  •■ath  W.^  i^st» 
of  thi*  ofli  iMltT.  if  kn«iwri.  Hii'l  -iil>niil  to  mi  rxaniinar:on  ti>nrhin)e  lh«'  ol9t>n  ^  mgt-t 
boi>Miif  Imiuii«|  to  |ir«i«**i'iiii'  tiif  o||i-n«hT<  whfii  takfii.  Thi*  ac'tion  niu«t  Xm  o»iufii#«<'«<4 
wilhifi  thri'f  rait'nd.tr  iii<<nlh«  alli*r  tht*  iit1i*nr«*. 

By  fM-i  I.  \.  ull  |>r«K  i*^«  in  tin*  iM-tmn  niii«t  In*  mtv*-*!  on  th^  hich  iNinatahl^.  who  «::h.« 
■^Vrn  t|a\«  tiin«t  ^■i\f  iiiii:ii-  ihi>ri-<it  to  two  niafriotrat«ii  of  th«*  iliviiiion.  ao«l  who  ^Mf 
defi'liil  Of  li'l  jii«lk'ni«'nl  »;••  \\  ilftAult.  a^  ailviwil. 

By  M*«-t.  •'•.  an>  inhal*ii.«nt  ol  th**  hufi«lrf<l  fimy  !•••  a  r«>m|M*|«<nt  witnMM.  Ry  Mort  K  -J 
th^  plaintiff  r«-c^iviT<*.  t)i«*  writ  of  i-x**fntioii  i«  not  to  Iw  ••nffirt'nl.  Init  th^  •h«-nff  <m 
re«'<*il>l  «>f  It  IK  to  in.ikf  hi-  warrant  to  th**  r«>iintv  trt*af»iir«'r.  who  i«  i|irrrt««i|  tn  |.«i  i^ 
amount.  .*^t-i.  7  ilir***!*  that  th**  hi^h  i*«>ii*t.kl*l**'«  fXfx'nMm  ar^  to  In*  all<*wr>i|  l«^  tvr 
ju^lu***-*  an<l  |<4ii*l  hy  th**  r^unt)  tr«*.i*iir**r.  'I'hr  who]**  of  »urh  in«inrya  ar«  to  t«  Uwwd 
on  th«*  hun<lri*«l  ov«*r  »iiil  ;il-*i('  th*Mr  >)i.ir**  «if  th**  riiuntv  »!••. 

By  M*«-t.  \  wImt**  lh«*  iniwr>  ilot-^  ii>i|  ••ti-ttil  .^o/..  th**  |*arti«*ii  mr^  tn  |pv^  notion  In  t^ 
hi^h  I'vifi^laMi*  of  tht'ir  rhtini  for  i'«ini|x>n«.iti<in.  wliit  i«  to  fl>xliiliit  th^  aain**  tn  iW'«  mi^n 
tnil«*A  III  ill**  •liviomn.  un*!  th**>  ar**  !«•  .•pfiiiiii  a  >|rtH*iAl  |N>tty  M>«aion  bHworii  twenty  att4 
thirty  ti«\«  aM*-rwiiri|"  t«i  •l*-t*'initii**  il hkitii. 

B>  "t.!!.  7  A  *«  <oii  IV  •■.  '27.  .'ill  |>r-<-r  .i.  t«  rt'latmir  to  at-tion«  a|rain*t  the  han«lrvil  w« 
rf*|««*iii*-l .  .itp)  tht*  huii<lri-'l  i«  ii<  w  iiti  !>.iii,'**r  li.il-!i*  in  i*aM»«  of  n>l«l«ry.  but  only  in  cwp»« 
wImti*  till*  iluniatf**  I*  lioiif  \>\  A  ri<iCoii«  tt«oi-iiihl%.  — ^'hittt. 

"  lit-iiifii  of  rl*>rt;\  w.i*  rf«tfri'*l.  I>v  nt.it    4(t**«i    IV.  i*  4**1.  an«l  lr«n«portatinti  aini  la*- 
pri'Miiiiiii  n!  *iih<>t;(ui*-«l       lhi«  .lit   1*1  iiow  r**|i«*alii|.  ly  7  A  >  tti^i.  IV.  c.  ST.  aa  al^»  IM 
mr\*  ni*-iift>>ti«*«i  111  th**  t**xl.     ''iiiTTi 

*'  It)  -Lit  7  A  **  <i**o  IV.  r.  .ill.  >  I"*.  ni.kl:i  i<*ii«Iy  il*«tr*ivinr  any  h*«p-bintla  grnvw.af  ■« 
uol**«  III  |<i.iiit.tCioti*>  of  h*i|**i  t«  a  f**l'iiiv.  Iiihh*  !••  tr.in«|M«riaii«in  for  life  or  nni  |«^a  i^aa 
«t*vt*n  \*Mr*.  "T  siii)'r;*>i>iitii*'iit  tit»i  i*\<  •  f-*!'!!!*  f^ur  «**.ipt.  with  private  €*€  public  wbif-|«mc 
Anil,  l-y  -«*•  t    '*.  pf-tiiii^  fir*'  t>>  mux  •*oal-niiii**  i«  a  capital  frlnny  — ^'aiTTT. 

*  Tht*  l.iiif  r  part  ul  th:*  ^i,  rt*latinf;  to  ih«*  ilaiiia^fa  tu  which  the  hoadpid  li  bahl^  fei 
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growing  in  any  forest  or  chase  is  subject  to  a  fine  of  five  pounds.**  iJy  statutos 
6  Geo.  111.  c.  30  &  48,  and  13  Geo.  III.  c.  33,  wilfully  to  spoil  or  destroy  any  timber 
or  other  trees,  roots,  shrubs,  or  plants  is  for  the  two  first  off'ences  liable  to  pecu- 
niar}' penalties  J  and  for  the  third,  if  in' the  daytime,  and  even  for  the  fii-st,  if  at 
night,  the  offender  shall  be  guilty  of  felony  and  liable  to  transportation  for 
seven  years.**  By  statute  9  Geo.  III.  c.  29,  wilfully  and  maliciously  to  burn  or 
destroy  any  engine,  or  other  machines  therein  specified,  belonging  to  any  mine,** 
or  any  fences  for  enclosures  pursuant  to  any  act  of  parliament,  is  made  single 
felony,  and  punishable  with  transportation  for  seven  years,  in  the  oflbnder,  his 
advisei-s  and  procurei*s.*'  And,  by  statute  13  Geo.  III.  c.  38,  the  like  punish- 
ment is  infiicted  on  such  as  break  into  any  house,  &c.  belonging  to  the  plate- 
glass  company,  with  intent  to  steal,  cut^  or  destroy  any  of  their  stock  or 
utensils,  or  shall  wilfully  and  maliciously  cut  or  destroy  the  same.  And  these 
are  the  principal  punishments  of  malicious  mischief. 

III.  *  Forgery,**  or  the  crimen  falsi  is  an  offence  which  was  punished  ri^oAj 
by  the  civil  law  with  deportation  or  banishment,  and  sometimes  with     *- 

ropealed,  bv  7  Jb  8  Geo.  IV.  c.  27 ;  and  see,  as  to  the  offences  mentioned  in  the  text,  9 
Geo.  IV.  C.31,  8.  26.— Ohittt. 

**  Repealed. — Chittv.  • 

**  The  Htatutes  mentioned  in  the  text  are  repealed. — Chittt. 

*•  By  Stat.  7  4  8  Geo.  IV.  c.  27,  the  above  is  repealed.  And,  by  7  A  8  Geo.  IV.  c.  30, 
8.  6,  mnlicioualy  causing  any  water  to  be  conveyed  into  any  mine  with  intent  to  damage 
it,  or  obstructing  any  air-way,  water-way,  drain,  pit,  level,  or  shaft  belonging  thereto,  is 
punishable  as  a  felony,  with  transportation  for  seven  years  or  imprisonment  not  exceed- 
ing two  years,  with  private  or  public  whipping.  By  sect.  7,  maliciously  destroying  or 
damaging  with  such  intent  any  engine  or  other  machines  belonging  to  any  mine,  or  any 
erections  attached  thereto,  or  any  bridge,  wagon-way,  or  trunk  connected  with  the  same, 
is  a  felony,  liable  to  the  same  punishment  as  in  the  last-recited  clause. — Cnmrv. 

*'  By  statute  7  A  8  (leo.  IV.  c.  30,  s.  23,  maliciously  destroying  any  description  of  fence 
whatsoever,  or  any  wall,  stile,  or  gate,  is  punishable,  for  the  first  offence,  with  fine  not 
exceeding  5/.  alK)ve  the  value  of  the  injury  done,«nd  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and  private  or  public  whipping  for  any  subsequent 
offence. 

By  7  &  8  Geo.  IV.  c.  29,  s.  40,  stealing,  or  destroying  with  intent  to  steal,  any  live  or 
dead  fence,  wooden  fence,  stile,  or  gate,  is  subject  to  a  penalty  not  exceeding  5/.  above 
the  value  of  the  loss  or  injury  sustained  for  the  first  offence,  and  to  hard  lal>our  and  im- 
prisonment not  exceeding  twelve  months,  with  whipping,  for  subsequent  offences. 

And  by  the  same  statute,  s.  41,  suspected  persons  found  with  any  tree  or  shrub,  un- 
derwoo<i,  live  or  dead  fence,  post,  pale,  rail,  stile,  or  gate,  of  the  value  of  two  shillings, 
and  not  satisfactorily  accounting  for  it,  are  liable  to  a  penalty  of  21.  above  the  value  of 
the  article  found. 

The  following  statutes  on  this  head  are  repealed,  by  7  &  8  Geo.  IV.  c.  27,  vix,:  13  Edw. 
I.  s.  1,  c.  46;  6  Geo.  I.  c.  16;  9  Geo.  III.  c.  29;  16  Geo.  III.  c.  30.— Chittt. 

^  Forgery. — We  will  endeavour  to  elucidate  the  nature  of,  and  what  constitutes,  this 
offence,  by  considering — 1st,  What  false  making  is  sufficient;  2d,  With  what  intent  the 
forgery  must  be  committed ;  and  3d,  How  far  the  instrument  forged  must  appear  to  be 
genuine.  The  consideration  of  what  instruments  may  be  the  subjects  of  forgery  will 
follow.    See,  in  general,  3  Chit.  C.  L.  2d  ed.  1022  to  1044,  a. 

I.  What  false  making  is  surriciENT. — It  is  not  necessary  that  the  whole  instrument 
should  be  fictitious.  Making  a  fraudulent  insertion,  alteration,  or  erasure  in  any  mate- 
rial part  of  a  true  document  by  which  another  may  be  defrauded;  the  fraudulent  appli- 
c^ition  of  a  false  signature  to  a  true  instrument,  or  a  real  signature  to  a  false  one;  ancl  the 
alteration  of  a  date  of  a  bill  of  exchange  after  acceptance,  by  which  its  payment  may  be 
ftccch-rated.  are  forgeries.  1  Hale,  683,684,  685.  4  T.  R.  320.  Altering  a  bill  from  a 
lowt^r  to  a  hi;:lior  sum  is  forging  it;  and  a  person  may  be  indicted,  on  the/ Geo.  II.  c.  22, 
for  /'fn/infj  such  an  instrument,  though  the  statute  has  the  word  altar  bs  well  as  forge ;  and 
in  the  same  case  it  was  held  no  ground  of  defence  that  before  the  alteration  it  had  been 
paid  by  the  drawer  and  re-issued.  R.  k  R.  C.  C.  33.  2  East,  P.  C.  979,  8.  C.  So  altering 
a  banker's  one-pound  note  by  substituting  the  word  ten  for  the  word  one  is  a  forgery.  Rusa. 
k  Ky.  C.  C.  liH.  See  2  Burn,' J.,  24th  ed.  491,  and  2  East,  P.  C.  986.  If  a  note  be  made 
payable  at  a  country  banker's,  or  at  their  banker *b  in  London^  who  fails,  it  is  forgery  to 
introduce  a  piece  of  paper  over  the  names  of  the  London  bankers  who  have  so  failed^ 
containing  tlu^  names  of  another  banking-house  in  London.  Bom.  k  Ry.  C.  C.  164.  S 
Taunt.  328.    2  Leach,  1040,  8.  C. ;  and  see  2  East,  P.  C.  856.    8  Hmru,  J.,  24th  ed.  492,  a 
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di*Ath..'fO      If   ni.iv  Hilli  ii*i  )•••  ilctiniit  ut  minrnon  Inw  to  )h*   "thi>  fnuftilu^ttl 
liiakiii:^  ur  uiti  ration  nf  a  writing  hi  tin*  |»rijiiiiu-i*  of  uii'>(lii-r  iiiaii'^  ri^kit.     V^ 

•  ii.ti  4.  i**.  : 

< '.  I'j«)iijii):tii|e  Hii  •■iiiiiirti-iiii'iii  ••n  i\  Umk  noti*  wtih  «  li*|iior  uiikniiwn  han  l«^>n  hoi-lw 
til  Im«  uii  i'iMf>«iii<  Willi. II  *"  A  V  \^  .  111.  «-.  111.  .i  i*  Will*.  4l*.i  llif  iiivtruiiiriit  Dibi«l  :• 
iUt'll  !•«■  laN«*.  ttir  li  a  iii.in  iii*-rfi\  |<u-»o  t«*r  uiii»tlirr.  «ili«i  i*  t\f  iii«kfr  'T 'ihI- •€«•  r  "^  ft 
tiuf  lii-ti (111. fill.  :t  >  iiii  t>>rp:t-i\.  ilmu;:)!  il  iiiii>  !••■  wiili.n  (hi*  •!.iti*ri*  t.f  (aIm-  |r<t« ?!«-•<■ 
1  I^Mi  ii.  'J'.'.'  '1  III*  iii-rtiiiiH-iit  I  iiiiiit*-r!*-iiiil  iiiiio!  .kl«ii  \'*:»T  A  m-«*-!iiMaii'-**  til  (L>s  f^ 
wliii'li  If  I*  yut  fuith.  I'lit  |M«->I  ii«it  l-f  |>-rt't-4  I  or  •  friipli-Ii-  it  i«  *iiffii-if|)t  if  :t  i*  ''■•*  «- 
1  iti-*!  !•»  iififo*!  i>ii  iii.itikili'l  til  L'*  li*'l'-il.  lh'>U;.*li  :i||  i|pl:\i«iit;i|  >kill«'«l  III  th«l  kin<l  «*^  «rv 
lili>r"  Miiiilil  «li-t*>i  I  il"  l.itl.ii  \       i'iiii-    It  It  »|-|'«'Mr«  tli.it  «*'\fr.ii  f.«'r>«i|i*  havf  tak*  n  *--^t^ 

l-ttllk-|l>>l«-<*  il^  k'*""!  olli  •>.  till'  ol|i*||<|*  r  Mill  l<i-  ilfi'llii-il  t*ll.It\  •>!  i^ilinit-Kvlllfft;  tItrV 
lhiill>:ii  M  |>*  r-«i|i  Ifilii  tin-  I'.ii.k  -lniillil  -Wf.tr  (lial  IIh  V  iii«iii|>|  in  \i  r  ini|->*f  iiH  liilii     kvkttf 

ill  M\tr.ii  ft -|  •  f  i«  •!•  i4  •  ii\i'.  'J  l.t«(  r.  I '. ''.'i4i.  Aii'l  ii  ti.i«  I  ••■■II  kp-l'lt-n  ih*i  a  l^ak- 
riol*'  iiii>  I'*-  i  ••iiiiti-i  !•  !!•  •!  (Imiu^'Ii  till-  |-.t|>fr  i*oiii.ttii*i  !!••  wuti*r-iii»rk.  anil  lk«>*'i£h  tbA 
wiirii  ;•••./.  ]<.  iiiiiitt*'!.  tIi.iI  v%  111  li-iiik'  •npi'lu-l  l*>  tLi' ti^uri*  in  tin'  iiiariTiii.  1  t.«*arh, 
174.  Ki<r  If  Mii>  ^.r.i|  ili.il  111  t<>r.'>r\  tlnri  lu'ttl  i<ft  !•••  an  fX.!* !  ri*«-tnl>Uii'-«-.  1  ul  i\  a 
liutlirit  III  it  (111-  !ti"trnii>i-iif  •■•iiiri(>-rli  il«-<i  l4>  y  rim.r  /r-i  tiltixl  t*>  |  :i-*  t'l^r  llif  nntit  c  «h.*-k 
tl  r«'pii*«4'iit«.  I  l.fiit-li.  17''  \*  t«»  If  M  i.ir  till'  ifi*triinii-ni  oln-iiiil  a|>|i^«r  ^nu.n**  ab*! 
till*  t<*ri:.ii^  ••!  tiriiiiiiiio  ii.iiih-*.  «i-f  i<  '   i.  Piv.  III. 

II.  Willi  Hii%T  iNt».M  nil.  K'lKi.iKi  Ml  of  bc  f-i*iiiiiTTi.ti  Tli»*  Tff*r>-  f»^i\rt>  tti  fc*rg»^ 
in  ug  ihii'ii!  !•>  ilfti.iiiil :  iitfl  il.>ii:i>r*-  tii«'  iiirn-  tiiitt.iti'iii  iif  Aiitithi-r  •  wr.t.u^.  tiM 
iuifiuiii|  ii«Mi  iil':i  ii.iiic  .  or  (lit'  .tIi<T.tt:>iii  ••!  a  writti-ii  iii-iniiiii*nt.  mlii'n-  no  fN*r«oii  ««ii  b« 
ilXJlirt**!.  iloiii  no!  riiiin-  \%:llt:ii  tlif  •ii-tiiii(i«*ii  ot'  ihf  iillfiM  !•  M-»«l  of  t|i«<  •tAlulM  •>- 
pTTMily  iiiuki'  (111  iiit*ii(  III  •litr.iu«l  4  iii-«i'«<«.ir%  iii|*ri<tlifiil  in  llii*«-niiif  •  «hi-tftKY  it  pSi*t«4 
c>r  Hot  m  ii  i|iic«ii<>ii  U*T  rlii>  |iir\  in  •l>-(aTiiiiiii*.  lint  it  i«  in  iiii  t-.i*i>  u*^-rmmary  tl»*l  ABf 
Artuul  iiijiii>  r'liotilil  fi-iilt  tioiii  I  III'  otii-iii-f.  'J  .^ifA.  747.  '2  l/*pl  iLi^iii.  IVil.  Tb« 
iiui*i»l  It'll  lut  III  (III'  I '.lit)  .*  ih!*  lit  .0  I'T  .1  Jiir>  :  ami  •iii'li  |ii;\  tiii;:lit  in  inli  r  an  inia'ikl  !• 
(Irfruuil  till'  |'iT*>iii  mIio  w>>iiM  lia\i'  (••  |'.i\  tin*  iiiiktriiiii«iit  il  11  witi-  ^fiiuinf.  aJiLnunkw 
fnmi  (!>«■  iii.iiiiii-r  ••!  i\«  •  utiiiAf  (Im*  liii>ti-i\,  or  Irotu  tli.ii  |>«'r<M>ii  •  onliiiar%  raui«i*ft.  A 
wouM  not  Im-  likt-i\  (••  Mit|'«'-*-  «>ii  lulu.  aii«l  ultlioiit'h  do*  iiliii^  t  «ia*  ^'rn'ral.  U*  »Ur4r^mA 
fiIioi-v«*r  iiii>:tit  i.iki-  111*-  iii-lriiiiH-iit.  uii'i  iIm*  iiiifiit.i>ii  t.t  •li'ir.iutliiiir  in  f^irtiruiar  i^ 
|mt«o|i  wiio  woliM  \iA\*-  (•»  )>.i\  ilo*  iii-tiiiiii«>iit.  it  ^•■iiiiiiH-.  ilnl  not  i-nUT  into 
iiuni*r'Miinti'in|>l.«titin.     K.  A  Ki.  ('.<'.  *«.<1  :  aii<l  •«  ••  i*l.  7'«.«. 

III.     lloM     |«III1II.     In«THI  III.NT     ItiRi.ll'    m  «T    41  1  r.%R    •.!.  M  I  Sr     - 1 1    id  of   nu  n*ffMM|^ 

w|if*(li*  I  (It unit  I  !•  il*  <1  :ii->tiuiiii-ii(  !••■  "Ui  li  .i-  i!  r>  .•!  M--iil-i  !.«■  i-!l*-i-liial  l«»  Ih*-  \AAr\mmm 

it  iiitt*n«i«.  *••  I<-iij  .i«  ttii-if  |t  a  «  J'. '!•  •«.'  '.If  n'  .1/1 -•  i-i  iiii|-*»«*  nil  tii<»>«*  (fli  iiihi4n  it  !•  vt- 
I«>r«-<1.  Will  tlii-r  till-  tr.iii<l  U-  i-llft-iitl  fU  tlif  |«4rty  !••  wIkhii  ah  iii*lriitiifiit  i»  mWI^-^miA 
ftr  wliooi'  Mriiiiik*  :-  •-•>iiiti«  iti  tt«i|.  or  tiii  a  tliinl  imt^iii  mIhi  t«ki*«  if  u|ion  ih^  crw«iil  A 
aooiitiii-,  i«  itiiiiiai*ii.il.  i  iiu*.  to  f-iMiiitiTli*i!  a  4-i*fi\f>ant  ••  with  a  «iron^  natiif*  haa  (•«« 
■  Itt-iiiiNl  Mil  Inn  1  Kti/.  I*.  14.  ihoutsli  It  woiilil  liu\«*U*i*n  ini-(l«-i  dial  if  |r•■nulll«^  1  Keh.  Nil 
.{  Kfli.  -'il  llo'  i.il>rii-Mtiiiii  III  .111  i*pli-r  |i>r  |>-i\iiit'iit  t^l  «  ••iiUir»  |iriiv^cuiii»«^  »  ii<^i>gy, 
an  w«<  lia\«  iilri.**i\  <*«-i-ii.  !tiiiiik!ti  It  !••>  inviilnl  an  H.iniin^  (lu*  rf.|iii»i(t«  r«*i|uir««l  b%  H^ 
ttitfl'.  •  I  •  .!•  II.  '*'•  :  1  111-  ••f1*-iii  •■  ••!  iiiti'iiti^  H  iMriTi**!  >t.iiii|>  Mill  U'  i^iin|»lriv  tbou^b,  ^ 
tilt*  tinit*  I't  uiii-iiii.'  tli.ii  |>.irt  \%li;<h  in  a  ^•■iiuiiit*  -IjIii}' «k<*ultl  in  t«>rni«  aiiAnfy  tka 
aiiioiiiit  «>1  iluiv  i«  I  ••iit-*'.tlt-«t.  .iri(l  III  lai  (  I'lii  imii.  uriil  ilimi^li  th.tl  |«rt  whi^rt*  Ui^  f^' 
\rvrv  fiiiirf  linl  n>i(  1  ••ni.uii  4ii\  tluni;  -i*-  if>  :n>;  ilif  uiifuni  of  •lu(%.  i»roviilr4  tl** 
Irfl  vi»ilj|i*  art'  Ilk*'  A  /•■iiiiiii*'  "t.iiii|i.  Uii»".  A  Kv.  ('.('.  IV*.  Jl'J  w<i  \km%0  aAks 
that  till*  l4tr^tr\  •>!  .in  .n^liiiiin  lit.  a«  a  l.i*t  will.  i-«>ni«-^  witluii  llir  •lalulra  akiiMNick  Um 
'•U|i|ii4>« •!  i*-^iiii<  1  i«li\iii,*.  1  l.*-;*i  II.  ((.>  .\nil  It  ifia>  U' tt.llavtrvl  frucn  s  numL«r  af 
.-A«i'^  tli.ii  I'-rji-ix  III  I  III-  II  tiiii-  III  .1  {.••.'•••II  will!  \iA/»  ipi  Pill  i*xi*t«'fii'«  lAA*  iiiucli  cr.imftMil 
i«*  if  till  ri-  u.»«  .III  iiiU  lit  !••  ill  tl  kii>l  .111  iii«l:\  I'IuaI  Mliir.f  mriliiiic  la  rounlrKr  U«i  I 
l^-ai-|i.  !*.',.  riiit*.  ll.i-  iiiiKUi;:  «'t  a  I  .11  ••!  fXi  lialitrt*  i«  wtliiili  llin  airia  liniUt  L  all  tW 
iiatiif*  to  II  .iff  ti*  Mt*'!!-.     •   V.jLJ'i.  r.  <  .  ''17.      lo  .  fiinti  r!*  if  a  |mi»«t  uf  mitarmry,  ^  bv 


llil*  JHiinil.."!!  llliX    .imi    •l.ttl.:li!i  I    ot    a    -talU.UI  Vklin  «i.i-«i    I  it.l«lii*M.   M  ca|4lAl.       F« 

Niir  If  It  iiiii--*.ti\  11..11  .iii\  .iii>iiiiiiii.tl  III  •III  •iiniiiii  It- nl-iaiiMil  l*y  u«iii^  lll#  fi«  ii' 

nam**.      1  Li.i'li.  17J  .  .uii -••  U    A   \i\    *     «     7*. '.*--.  l'  *.*   l7*      -Si  to  |>uI  a  firiititaia 

on  a  I'lll  i-iiil«>r"i  •!   :ii  Haiik.  .11  ••i<i*-r  tl- •  iri  iilntf  It  H.tli  ••-•  r* «-%.  i«  a  Minilar  <>llmr«.     I 

Li'a«  II.  'Jl't.      .\ii<i  iii-ii>>i  .1  •••■II. •  ii..ii  It  i-  iiiiT  II «».ii\  t'li  fii-iituir  forierr)  tbaft  Ut^^wm 

«li«mlil  11*  all  nil*  1. 1  tl*  •!•  'i.iuii  .iii\  I'.iitii  liiar  |'«-r»4iti  aiiil  .1  ){«-iii>ral  iBlrttI  to  ^itwmA 
will  Miriii  IV  '.'»  1.  K.  17''  1  l.iai  n.  Jl'i. 'J17.  If  1. '•!  Hut,  to  Mi|i|*irt  ft  cbarn»  ol  iutgatf 
t>y  kul'*!  ril'iiij  a  ti<  :;!.>-u*  ii  .in*-.  Itii  !••  ii*u-l  !•••  •«ali>if:fti  ;or\  **\;iii*iii>*  titt  thr  Mfft  of  tkv 
prtHMM-iitor  1I1.1:  I'  !•  I. "I  liii*  I'iiiv  «  r*  .tl  it.nn*- ari>l  iltal  :l  «ia>  a«iiinir«i  fnr  tnr  |' 
iiffrauilintii.it  .ii>!.ii.>i.      I:..-*   A  Kv    1'  <     :.i4i.     .\-*iiiiiiiift*  ami  u«.ii||  a  fi«*tiMt«fti 

thi*U|;h  li<r  |-ii!| '  •  <'if  •  .•.iit«-i*i  .in-i  ir.iu>l.  \*:tl  iM*t  .iiuiiiini  (■>  kiritf-r^  if  ii 

fur  that  \ I**  -  ti.iii'i.  •  r  ■  \-i*  lu    •*.   iiaii-1.  Ill   Mi.iiii   :l.i*  |i'r,:**r%  Inrn^*  a  |i«it.      B«ift.  A  U§- 
<-.  C  lUiit.     If  tliiTf  If  I  riMil  i>:  witai  i*  tiit*  |<itM>iifr  p  rrwi  uaioo,  it  is  for  him  to 
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which  the  offender  may  suffer  fine,  imprisonment,  and  pillory.*  And  also,  by 
a  variety  of  statutes,  a  more  severe  punishment  is  indicted  on  the  offender  in 
many  particular  cases,  which  are  so  multiplied  of  late  as  almost  to  become 
general.     I  shall  mention  the  principal  instances. 

By  Ht^itute  5  Eliz.  c.  14,  to  forge  or  make,  or  knowingly  to  publish  or  give  in 
eviiioFice,  any  forged  deed,  court-roll,  or  will,  with  intent  to  affect  the  right  of 
real  j)roperty,  either  freehold  or  copyhold,  is  punished  by  a  forfeiture  to  the 

arty  grieved  of  double  costs  and  damages ;   by  standing  in  the  pillory  and 

laving  both  his  eai-s  cut  off  and  his  nostrils  slit  and  seared,  by  forfeiture  to  the 
crown  of  the  profits  of  his  lands,  and  by  perpetual  imprisonment.  For  any 
forgery  relating  to  a  term  of  years,  or  annuity,  bond,  obligation,  acquittance, 
release,  or  discharge  of  any  debt  or  demand  of  any  personal  chattels,  the  same 
Ibrfeiture  is  given  to  the  party  grieved ;  and  on  the  offender  is  inflicted  th# 

illory,  loss  of  one  of  his  ears,  and  a  year's  imprisonment:  the  second  offence  in 

oth  cases  being  felony  without  benefit  of  clergy. 
Besides  this  general  act,  a  multitude  of  others,  since  the  revolution,  (when 
paper-credit  was  first  established,)  have  inflicted  capital  punishment  on  the 
forging,  altering,  or  uttering  as  true  when  forged,  of  any  bank  bills  or    1-1^040 
notes,  or  *other  securities ;(/))*•  of  bills  of  credit  issued  from  the  ezcho-    *• 

{P)  Stat  8  *  9  W.  III.  c.  20,  {  36.    U  Geo.  I.  c.  9.    12  0«o.  I.  c.  82.    16  G«o.  U.  e.  18.    IB  Geo.  HI.  e,  79. 

he  used  the  assumed  name  before  the  time  he  had  the  fraud  in  view,  even  in  the  alisenoe 
of  all  proof  as  to  what  name  he  had  used  for  several  years  before  the  fraud  in  question* 
Rush.  &  Ry.  C.  C.  278.  And  see  Russ.  k  Ry.  C.  C.  405.  3  Brod.  Jb  Bing.  228,  S.  C.  2  Bum, 
J.,  24th  ed.  510.     Russ.  &  Ry.  C.  C.  463,  8.  C. 

A  defect  in  the  stamp  will  not  avail  the  prisoner,  (1  Leach,  257,  258,  in  notis.  2  East,  P. 
C.  'J55  ; )  and  it  has  even  been  decided  that,  if  there  be  no  stamp  at  all  on  a  counterfeit  pro- 
mis9or\'  note,  it  may  still  be  forgery,  (2  Leach,  703,) — though  this  case  seems  to  go  too 
far;  for  how  can  a  promissory  note  without  the  appearance  of  a  stamp  hare  such  a  simili* 
tude  to  a  genuine  instrument  as  is  requisite  to  constitute  forgery?  But,  though  the 
validity  of  the  instrument  if  real  is  thus  immaterial,  it  must  not  appear  on  its  face,  to 
that  no  one  of  common  understanding  would  give  it  credit.  Thus,  it  will  not  be  forgery 
to  fabricate  a  will  for  land  as  attested  by  only  two  witnesses.  2  East,  P.  C.  953.  Nor  is 
it  felony  to  counterfeit  a  bill  of  exchange  for  a  sum  more  than  twenty  shillings  and  lets 
than  five  i)Ounds,  without  mentioning  the  abode  of  the  payee  and  being  attested  by  a 
subscribing  witness;  as  such  an  instrument  is,  by  17  Geo.  llL  c.  30,  absolutely  void.  1 
Leach,  431.     These  cases  will  sufficiently  explain  the  law  on  this  subject. — Chitty. 

*•  The  punishment  of  pillory  is  now  taken  away,  by  56  Geo.  III.  c.  138. 

I^sides  this  punishment,  the  defendant  is  holden  inci^Mtbie  of  being  examined  Ma 
witness  till  restored  to  competence  by  the  king's  pardon.  Com.  Dig.  Testmoigne  A.  ^ 
4.  And,  by  12  Geo.  1.  c.  29,  in  case  persons  convicted  of  forgery  shall  afterwards  practiM 
as  attorneys,  solicitors,  or  law-agents,  the  court  where  they  practise  shall  exanune  tiia 
matter  in  a  summary  way  and  order  the  offender  to  be  transported  for  seven  yeart. — 

CUITTY. 

**  As  to  the  further  provisions  relative  to  this  description  of  forgery,  vide  41  Geo.  HI. 
c.  39;  4o  Geo.  III.  c.  89;  52  Geo.  III.  c.  138,  and  1  Geo.  IV.  c.  92,  under  which  last  imW 
relating  to  bank-notes,  by  s.  11,  persons  engraving,  cutting,  etching,  scraping,  or  by  othac 
means  marking  u]>on  any  plat«  of  copper,  brass,  steel,  Ao,  any  engraving,  ko,  for  the  pur* 
poso  of  producing  a  print  or  impression  of  all  or  any  part  of  a  ^nJ-note,  or  a  blank  bank* 
note  of  the  s^iid  governor  and  company,  without  their  authority,  or  having  unlawfully  in 
their  {)ossession  any  such  plate,  &c.,  or  wilfully  disposing  of  any  such  blank  bank-note 
or  part  of  such  bank-note  as  aforesaid,  are  liable  to  transportation  for  fourteen  years. 

By  s.  2,  pei-sons  unlawfully  cutting,  etching,  &c.  or  procuring,  &c..  or  assisting  in  making 
upon  any  plate  of  copper,  brass,  steel,  Ac.,  any  line-work,  as  or  for  the  groundwork  of  a 
promissory  note  or  bill  of  exchange,  which  shall  be  intended  to  resemble  the  groundwork 
of  a  bank-note  of  the  governor  and  company,  or  any  device,  the  impression  from  whioh 
shall  contain  the  words  **  Bank  of  England"  in  white  letters  upon  a  black  or  dark  groundt 
witli  or  witliout  white  lin(^  therein,  or  shall  contain  in  any  part  thereof  the  numerical 
sum  or  amount  of  such  note  or  bill  in  black  and  red  register-work,  or  shall  show  the  re- 
versed contents  thereof,  or  shall  contain  any  words,  figures,  characters,  or  pattern! 
intended  to  resemble  the  ornaments  on  such  note,  or  any  word,  figure,  Ac.  in  white  on* 
black  ground,  intended  to  resemble  the  amount  in  the  margin  of  such  note,  or  using 
auch  plate  or  other  instrument  intended  to  represent  the  whole  or  part  of  any  such  note, 
or  knowingly  having  in  their  possession  any  such  plate,  Ac,  or  disposing  of  any  svoh 

Hi 
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•|inT:  •/  ^'  ^'f  Si»iith  S«;i  litiri'lt.  \c  ,  r   •»riii||irv  tli  krl*  or  onliT*;' •  •■  •■f  mrmv  of 
iiiiv\    •!•  !••  niiin-^ .  t    lit'   |-!:i*«t    Ih-li.i    ImiipN.  u     «•(    wniiii;;*!   niii|«r  tin*  •«-ul  ■»!    U«« 
IjiiiiiIiiii  III-  PiV.ii  i\<  li.ih:;t'  :i«*'*iir;ilii  •■ :  u  ■  nl   iIm-  Ii;iIi<|  ••(  llic  ri-<ri\tr  ••!  tl««-  |tfv* 
tiiK-«   I     i>r  «>l   lii*-  a<  •  oiiiiiaiii  ^iiiti;il.  ami  ti  rl:iiii  ««ilii-r  <itlii-«-r«  •<!'  Oit   «*iurt  uf 

'iMil    •  iii.i*.       .i      «.  i.<-.    1   .    4«i»l11.    lJi«><<   I   r  *    *i-    l.'i-     I  i 

XL  '  1-   *:*i   •  •••  .  I   ■-    1- 

i>.  1^  i:.>  •  1     i:  •■'<;.  Ill    I  •.:•  r  >•  •    «i4t    ■.  it**'   11   .    14 

{■.k|N  r  itii;  :■    •:••'.-    i-r  kh>i'.\  ;ii»*i\    liixth.'  *i)i  li  in   (!*•  .r  •  vi^tiMly,  ur«'  ^iltiti  *»{  U'\'-tk%  Afvl 

Tli«-  I  .iiii.  iii\  iiu'  |-i«  ''-I  t'  ■!  '■(>•  iii'lit  irip-iil  t'lr  titt'-r.ru*  *  f"rji-<l  ii-*tt'.  .iikI  An<<i}<^r  f'jc 
haviiij  lii>  -.iiiii'  :ii  I  ••-"•■'xi'iri,  .iii«l  h.ii  inu*  flfi  !•  •!  !••  |.r>H  •■«-•!  ••n  tht*  LilT**!  rLar^*-.  ii  ••• 
ht'M  lii.it.  a.'li-iM^K  t.u  t«  *iitlt>  :<'iit  tn  >ij|i|i>irt  llif  i-.i|i:?al  •li-irk'**  ^*  t*'  riii%il«-  *n.k\  .ii  \-fm4. 
All  iii'i|U.ti.il  till  till*  iiiiii'>r  iitl*  it<  f  4iii|>|ii  iitit  tti  \m'  ilirt-*  lf«l.  iM-i'.iiiMt*  tht*  «L'*ir  '  (  \Um 
tiiiiior  •  ii.ii  .'••  v\.f«  |iri*\i-'l  uinl  iIpI  iiii(  iiifr^c  in  lU*-  lar^t-r.  U.  A  U  C  ('.  ■•7"  <  *n  mi 
iinlii  liiii  ht    t<>r  t'ii^iii^  Ik  l-.iitk-ii'iif.  lilt'  i-a«htt'r  Hito  "i;;iiti|  "fi-r  the  p*\'-T^i*^  an*!  rxm»- 

I  mil)  lit   till-  I'.iitk  «•!    liii^l.iti  I"  i«  A  •-' Mi;>. 'f 'i/  fi-itii*'f»^  !••  |<riivi>  \Ut*  \»*rg%-r\  :  l<ir  L^  w*  b-4 
»Y  Mi«  h  .1  •'i.'n.itiin*  jN  r^ott.illx  ri -|miii»jI'1i'  fi»r  tin*  |'.i\iin  iii  nf  iln»  ii«»tf.    I    lia**rh.  •'  •* 
311.    K.  A  \i   <*.('.  ."••*•:    t'lii  Itf  !••  tint  jin  f*A'nrt.if  wiini-v*.  a«  lti«  Ii.iimIm riling  fiwi%  («  tli^ 
iiniv«-«l   iv  ••:lii'r  ««)(ii«-«*i'«.     M*^\  if.  Ilu^'h*-^.  «ii<l  Kf«  n.  M^iuirt*.  •  K««it.  !*.<*.  Itftt. 
1  Ua«Ii.  r.  I-  .'.M. 

What  I  in  uiii*(.iiii-f«  iiri*  ^nffii-it'iit  li>  f-iiii«titiit«*  tli«*  fifTi'tii-i*  nf  uttt*rinc.  whifh  muvt  \m 
attfn«lf«l  Hirli  a  ^uiltv  kii"wI*-<L'f.  iiIhI  mIihI  |iriM>f-«  r*"|ii:ri«l  to  oiilwi.iiitiAl*-  it.  tiuy  b* 
flmlui-iMl  1p>lii  ihi-  |iiII«>Miri^  iili«tra«'t  nf  i|i*i-iili-«|  i-:i»«*«  whii-li  lijiVf  li«N*n  •••lr>rtt«>|  fff«i^ 
•innti^  iM.iiiv  ftlnT".  U'tiiTf  :k  pri-iiiiiT.  ''hurtrtil  Hitti  iifti-rinir  a  fiirisiNl  noi«-  in  \  H. 
knowing  i(  (<i  I'f  turji-'I,  (T't^**  li*ri;*'<i  ii'>C«'^  !••  m  Uiv  whu  w-i*  ii<*t  Aviar*'  ^if  ihi-ir  km'itif^int- 
|r**ri*-«i.  .iii'i  •l:ri*«  ft-1  ili4-  \-'\  to  i>.i\  iiMji\  the  iifii«>  ilf-i  f.^nhI  III  ih.»  iii4|f-tni«-iit  ml  \.  K  t 
lor  tli«>  |>iiri-h.k«i"<l' if'MHl..  aiii|  till'  Im<\  iliii  on  uiii|  l>r«*ti.'tit  lM<-k  th*>  i^i^l«an<l  llirckAMt 
ti»  IIm*  I'lt-'-ii'-r .  It  W.I-  li«-l'l  \*\  tht*  twi-lvi*  jtpi;;*-*  iiri  titri-rini?  hy  thi»  pn^iififr  lo  A.  fc 
Ki*x  r*.  I  lilt-*.  (*ar  ('  I..  I'M.  Si  thi*  lifhvf-niii;  n  \»'X  «-<>tit.iitim^.  Ainonf  f>th*«r  Ihm^ 
for|r«*<l  of.iiiifi*  til  tilt-  |>jirt\'»  Mwn  MT\:itit.  th.it  hi*  tiiik'ht  f  .irr\  tht-iii  i<»  an  inn  !<•  !>■•  fnr> 
wanh**!  \'\  .1  «-.irn*  r  l«>  ii  i  u«tiinit-r  in  th**  f  «Miritry.  i*  .tn  uirfrin^r.  An*!  if  lh«*  4l«-li«^i7  hm 
in  4IIIC  t«iiiiir\.  :iii<l  tht*  inn  t<*  i%hti  h  iht-y  iirt>  rarrifl  h\  ih**  -•-r\ant  in  nni*lht-r.  tli^  yr*- 
MiniT  xu.w  t  i-  !ii<iiift«l  III  thf  tiiriittr.  'Di**  filliiifi-iii  iitii  rini!  a  f«>ri;f«l  »lani|>  will  hm 
iiiniph  ti-  .i!;  Ipiiijli.  .It  th*-  ttriii*  «>('  iitii-nn,!,  (-•■ri.nn  |iirr<  'if  tht*  •>t.iiii|i  an*  iitw*  rai^ii. 
all  thf  |.  iri>  td.if  .in-  \  :«:hh-  )••  iii;;  hk*-  ili-ft*  •«{  .i  ,.•  ri'iiii*-  »l.iiii|<  \\**x  « •  <'4ilh'^*lt,  R.  A 
U.  **.  <■  *J!-.  it  :-  n-ii  III « •  •.-.ir\  th.it  .i  prMiui— •.!%  rmt*'  •h<*tiil  1—  n«*ir<iliah|r.  in  iictW 
to  In*  a  I  r<>;Mi«->>i\  ii'iti-  within  tin*  'J  (!•>••  If.  i*.  •'•.  »<•  .i«  !••  U*  th«*  (iiilijm-t  itf  an  xn^tt^ 
nii*iit  foi  loik'iii.' «>r  nrt«riiii;  it.     \\*'\  •-?.  \^*\.  i«l.  '*<>•.     An  in<lti  trri'>nt.  tin  4'i<f«v»   111  c. 

>'J.  tiir  itts-i:M;;  tiirk'*-<l  ti->t>-.  n 1  ip't  •t.itt'  to  hIikih  th<-v  «i  rt*  •li"i<«"M-ii :   it  i*  •uflU'9#«& 

U>  atati'  tli.tt  ihf  |>r>iini-r  4ii«)ii<kfil  dt'  tin*  ni>t>*«  miMi  iiiI*'IiI  t<i  •!#  (rauil  th«*  l«nk.  kia 
kniiwiniT  tli«iii  :ii  tht'  tiriM'  !••  !•••  f<iri;fl.  .iri'l  .iltlioii.'li  tht*  |««-r*<>n  ttintmni  tli«*y  «rrvt|». 
|miimn|  |.iir<  li:i«*  •!  ill*  til  a«  aiul  t'lr  t<>ri:«'(l  ri<it>-«.  nfi«l  |  iiri-li.t««ti  tht-m  i*n  hi«  iMrn  M4»rii^ 
tion  aip|  .f  :ii**'fit  f-r  rlif  h.ink.  ti>r  tit*-  |>iirfti«f  nf'  t-iifi>*)n;;  th*-  |-n*«iiifr  to  |*tini»hiii#ttt. 
K«*z  r».  ]|<'l>|t!i.  pi    I'll.     I'tttiifii!  A  t«'r,r'-*l  ••rth-r  hr  thf  t>i)ni«*ntnf  nM*n«*T  un«lrT  ft 

faliM*  ri'i  I  •-t-iit.it  :i>ii  i<*  f\  :.h  I f   kifiwm^  it  t>i  i  t- 1.>r|ri*«l.     I>1    1'''.*.    To  |in*«^  th«»  ^tStv 

knnwlfii^N'  !•!  :in  tiltt-fi  r  •>!  -i  f>'rk'i'*l  hank-iiot*'.  i-\i<i*-Ti-  •■  ni.i\  I"*  |riV**n  «>f  thr  |*r*.*i«»«V  • 
haTiii^  |rrvi'iii«lv  nttir»>l  iiiiii-r  I'-r^ri-ti  n-'tfi.  kfi'iMin;.'  tlifin  im  !-■  f<iri*t*«l.  »{«-\  •#  Wk»> 
l«*v.  •  !.•  a>  li.  4'.  ('.  '.'*•.'.  N<  ii|tiii  all  iiiiln  iin*ri*.  f>>r  uttirifi;*  .i  f 'r^ri-^l  nt«t^.  «*«i*Wf»r^  * 
winii^oil  i*- ••!'  till*  }<r:-iiifr  -  li.i\  iiit*  .it  a  {••tiii*'r  iifrp**!  iiltiri-1  iitlifrBttf  a  •iniiLar  maft^' 
fai'turi*.  :in<i  iliat  ••tli*-r«  ••!  -m.ilar  l.il  r-.i  .iiidii  h:i«l  hi-i-n  il:*i  ••«vr**"l  i»n  th«*  Ii1«**  n/ tW 
l«iik  i%;!ii  i'i>  I  r.-i.tii  I  «  hin  iMntifi;:  ini  tin*  h.i<  k  ••!  tli«*ni.  in  ttrtt-r  lt>  *\\*im  iKr  |«v 
fM>n«*r  ■>  kii'A  |.  .];;•  ••(  till-  ii>>T>'  ri.i  iiTi<iii<-<1  :ii  thf  :n>l  •  tim-iii  l-«>.ni;a  f'ir^*nr.  Krx  t*  IIaIL  L 
A  H.('  *'  I  'J  l''tt  III  ••!«iir  t"  »h>>i%  a  k*iiilt\  kii>iMh-«U'f  *>n  an  in*lirini<*nt  f(*r  iiTiariM 
fi>rp-i  l-.iiik  n<>'f<».  i\  :>l«*rii  f  of  .m-'titir  n!ttr:iik'  '  ■'  7'«"Mi»iht*  nn**  I'liari^l.  is  iwail 
niitK^il'l' .  •  \<  ■  I-;  :ii<  i  iiti  r  iit!i  r.n,:  w.i«  :ii  «>iiiif  ua\  •  ••iitn  i  ti -l  mult  lli«>  |>nnt-i|«I  raa». 
iiril<atil-  i.<\«ii  t}i.it  tl.f  ii"T>  •««•?•  •■!  till  -111.'-  lu.iiu'ai  ttirc:  f'»r  nnW  |irpVK«M  <« 
(Ntiiti  ti.]>    :j'.».i,-i    ai  !*  -ill    •'!•■«    /.      .'•         \\  tlrti;:  >  ilolif.      XU'X   u   TaT**  mrr.  i '«r    C 

I..  I ». 

St.  If  .1  -•    --i>l   M'Tf-  r  r  I  •■  nii'ii*  ;l  ••  -'jhtt- t  of  a  ih«t  ni't   in<li«-tinent.  it  rannoc  k« 
ptvffi    I-.  i\        ii- •    t>> -;.    ■■«  .1  L*ii.l*\  »>  141  ^«i<  •!.*••  ifi  a  t>>*:ii'r  iitit-r.iiir.     Krji  r«  Smith.  •  1' 
A  V   '  i  ..•    ;••■(■  ■•     •  -*•  II  I  tic-  .0   '   r^''   i  \\  .1-   '"t:.i*  r!\   ht  M  ft*  |i««  not  a  cnm|«*<#ttt 

wiitii-  «•.  f  •>.•,.<•.    X      II*  \  ■  •   K  !<*•  .!    I  I  •  i<   ..«'<'  ^      hut  hr  ban  nporntlv 
ninil II?.'.'     !       !|.-    'Ii...    IV    •      ■■.'.-    1*       •mtti 

*<....    .!   ■   ;■•;...  Ill  .    I     >*;...  ill  ,    •.■...  .>.    le  AK.CC.CT.- 

••■111.*    ■   1.    w  a  I  Itr(*^ttl  If  h-Iunjr.     4  titu.  IV.  c.  0\  I.  U.^CUITTT. 

ill 
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thancery;(?/)  of  a  Ictt?r  of  attorney,  or  other  power  to  receive  or  transfer  stock 
or  annuities,  and  on  the  personating  a  proprietor  thereof  to  receive  or  transfer 
Micli  aiiniiitii'S,  st(K'k,  or  dividen(J8;(2')  also  on  the  personating,  or  procuring  to 
he  poisr)niUod,  any  seaman  or  other  person  entitled  to  wages  or  otlier  naval 
iinolununts,  or  any  of  his  personal  representatives;  and  the  taking  or  procuring 
to  ho  tukvn  any  false  oath  in  order  to  obtain  a  probate  or  letters  of  administra- 
tion, in  order  to  receive  such  j>ayments;"  and  the  forging  or  procuring  to  be 
forged,  and  likewiKJ  the  uttering  or  publishing  as  true,  of  any  counterfeited  sea- 
man's will  or  power ;(aj**  to  which  may  be  added,  though  not  strictly  reducible 
to  this  head,  the  counterfeiting  of  Mediterranean  passes  under  the  hands  of  tho 
lords  of  the  admiralty,  to  j)rotect  one  from  the  piratical  States  of  Barbary;(6) 
the  forging  or  imitating  of  any  stamps  to  defraud  tl»e  public  revenue, (r)"  and 
the  foi'ging  of  any  mariiage  register  or  license ;(</)*•  all  which  are,  by  distinct 

(r.  Stu.  12  (Jco.  r.  c.  :\2.  (*)  8tAt.  4  Ow.  IT.  c.  18. 

(•  t  Sttt.  K  (mo.  I.  c.  22.   9  Oen.  I.  c.  12.    31  Geo.  II.  c.  22.  |  77.  (•)  ?*«»  tho  srverai  nt imp^octA. 

(')  Stat.  .51  Uw.  11.  c.  10.    9  Cieo.  Ill   c.  30.  {^)  Stilt.  -»  Geo.  II.  c.  SJ. 


»  Vii/r  also  3  Geo.  III.  c.  IG ;  2G  Geo.  III.  c.  23  ;  32  Geo.  III.  c.  33 ;  55  Geov  III.  c.  GO;  57 
(teo.  III.  c.  127  ;  4 Geo.  IV.  e.  46  ;  and  5  Geo.  IV.  c.  107 ;  by  sect. 5  of  which  latter  frtutute 
the  punishment  previously  due  to  these  offences  is  changed  to  trane^portatioD  for  life  or 
othenvise.  Personating  a  seaman  who  is  dead  is  within  the  act;  as  where  a  prisoner 
applied  at  the  Greenwich  Hospital  for  prize-money  in  the  name  of  J.  B.,  and  J.  B,  was 
dead,  and  sup)x>^ed  to  be  so  at  the  hospital,  though  tlie  prisooer  clid  not  obtain  tlie 
money,  he  was  convicted  of  the  offence.  Rex  ¥s.  Martin,  R.  &  R.  C.  C  324.  So  wliero  a 
prisoner  personated  one  *'S.  Cuff*,""  who  was  dead,  and  whose  priz€^money  had  been  paid 
to  his  mother,  it  was  held  that  it  did  not  vary  the  prisoner's  guilt,  and  that  he  might  be 
convicted  on  the  54 Geo.  III.  c.  93s  s.  89.  Rex  »».  Cramp,  id.  327.  To  coBfititute  the  offence 
of  personating  the  name  of  a  seaman  under  the  57  Geo.  III.  c.  127,  s.  4,  the  person 
entitled,  or  really  supposed  to  be  so,  to  prize-money,  must  be  personated :  personating  a 
man  who  never  had  any  connection  with  the  ship  »  not  an  onenee  within  the  act.  Rex 
»v>.  Tan  net,  id.  351.  And,  by  59  Geo.  III.  c.  5G,  s.  3,  persoiw  falsely  representing  them-^ 
Strives  ds  the  next  of  kin  of  any  seaman,  Ac.,  or  any  agent  whose  authority  is  revoked 
otf'eriiifj  to  receive  wages,  pay,  prize-nx)ney,.  or  other  allowance,  are  guilty  of  a  misde- 
meanour. By  sect.  12,  inserting  a  false  date  in  any  ortler  for  the  payment  of  prize-money 
is  uia<le  a  misdemeanour:  and,  by  sect.  17,  persons  rwilly  entitled  to  prize-money,  Ac. 
usinjj  faUe  orders  or  certificate?*  to  procure-  the  saDte  are  guilty  of  a  misdemeanour. — 

ClIITTV. 

^S^e  also  55  Geo.  III.  c.  GO,  s.  31,  and  51>Geo.  Ul.  c.  50,  by  the  18th  section  of  which 
the  falsrly  personating  officers,  seamen,  marines,  sunernutneraries,  Ac.  entitled  towages, 
or  tlieir  representatives,  or  forging  or  uttering  any  letter  of  attorney,  order,  bill,  ticket, 
or  other  certificate,  ai^signment,  last  will,  or  other  power  whatsoever,  in  order  to  obtain 
any  prize-money,  Ac,  or  uttering  any  such  letter  of  attorney,  order,  bill,  Ac,  knowing 
tlie  sa!fie  to  be  forged,  in  order  to  receive  any  prize-money,  Ac,  or  taking  a  false  oath  to 
obtain  a  probate  or  letters  of  administration  in  order  to  receive  prize-money,  Ac,  or 
demanding  or  receiving  wages.  Ac,  kno\%'ing  the  will  to  be  forged,  or  the  probate  or 
administration  to  have  been  obtained  by  a  iiilse  oath  with  intent  to  defraud,  is  made  a 
i'apital  f<lony.  By  1  A  2  Geo.  IV.  c.  49,  s.  3,  procuring  persons  to  sign  a  false  petition 
under  this  act.  or  procuring  otlu^rs  to  demaiid  money  due,  or  supposed  to  be  due,  to 
seamen,  etc,  under  a  certificate  from  the  inspector  of  seamen's  wills,  is  punishable  with 
transportation  for  seven  years:  and.  by  s.  4,  procuring  others  to  utter  any  forged  letter 
of  attorney  or  other  document  to  o^)tain  seamen's  wages,  Ac,  or  procuring  others  to 
dem:in«l  or  receive  such  wages,  Ac.,  is  |mnishable  with  death.  By  7  Geo.  IV.  c.  IG,  s.  38, 
the  jur^onatinv'  any  Chelsea  pen>ioner,  Ac,  or  forging  any  documents,  or  knowingly 
ntterin<:  such  forgeries  to  obtain  any  pent«ion,  Ac,  is  punishable  with  transportation  for 
life  or  oilierwi^e.  A  bill  drawn  on  the  commissioners  of  the  navy  for  pay  may  be  a  bill 
of  exeliun^e.  and  a  j)erson  may  be  imlieted  for  the  forger>'  of  it  as  such,  altliough  it  is 
not  in  the  form  prescribed  by  35  Geo.  III.  c  94.    Rex  vs.  Chisholm,  R.  A  R.  C.  0.  297. — 

( 'niTTV. 

^''  I'.y  n  G(*o.  IV.  c.  lOG.  forging  or  uttering  the  drafts  or  other  instrument  of  the 
reeeiver-iieneral  or  controller-general  of  tho  customs  is  a  capital  felony.  Viiic  also,  as  to 
stamps  .'>7  G.'o.  III.  c  9(1;  44  Geo.  III.  c  98;  48  Geo.  III.  c  149;  52  Geo.  III.  c  143;  55 
<ieo.  IV.  c  IS  I  and  c  1S5  ;  and  G  Geo.  IV.  c.  119;  which  makes  it  a  capital  felony  to  forge 
or  utter  false  stamps  to  newspapers.  See  also  9  Geo.  IV.  c  18^  which  makes  it  a  capital 
felon  V  to  forge  the  stamps  of  any  cards  or  dice. — Cuitty. 

^The  tbrgery  of  documents  relating  to  marriage  registers  and  licenses  is  punishable 
now  only  witli  transportation  for  life.    4  Geo.  IV,  o.  76,  s.  29. — Chittt. 

Vol.  II.— 33  6U 
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arU  of  |i:irliiitii('iit.  iii:iil«*  fflntiirM  u'iihi»ut  lN*iirtit  nt*  clor^y.  By  •Catutr  l^iaco 
111.  V  .'»J  ami  .V.<.  l<ir::ifiL;  i^r  riiiihti'iiritin^  iiny  f*tuii)|i  i»r  nmrk  t*i  il«'i.'*u  iw 
iiluiiil:iril  til  ^mIiI  :iiiil  m|v«t  |iI:i(«*.  :iii«l  «-i*rtuiii  i*(lii'r  «il1i-ii4  rn  «it  tlu*  lik«*  tt  i.  ;«b'9. 
an*  |iiiiii-li«'*l  Willi  tr:ih*«|iiiri:kti(iii  |iir  tiiurti*«*ii  ii-iir**.^*     My  ntatutt*  Ij  Cifi   HI 

**M<I  1       *'    '^'  *'*'l'l*t>»   'trull•l^  Mil    till*  htJini|i  (lutirfi    tllinih  il4-n4Tl)il-«l.  |*nia<  .fiMA^T 

''  I'V  tj-irii;  llic  •iaiiir  Ntiitiip**  iiion*  tliaii  miiv.  an*  iiia*lf  p^iiit'lf  tfi*>i«\.  aa4 
li:iliii*  i'>  tr:kii'<|Miri:iri<iii  inr  m'V<*ii  Vfur**.  Ami  tli«*  kiiiu*  |iutii^liriiriiC  i»  ii.!!.' tc^ 
liy  hlalill*'    lii<ii-ii    lll.r    •i'^.^  nil    pllrli    u>t   i-iMilitiTttlt    liiv   r«*llill«i«li    iKAi<*C    IB^ 

it»r|iiiniii<>ii  for  niuniitiirturiii;;  |ilatr-^l:i.**f*.  ( tli«-rrl>y  ri-fri«il..i  i*r  know  iia^«%  i^ 
niaiiil  iiu>iir\  of'  till-  (oiiipaiiv  l'\  \irliu*  <it'  unv  Hntiii;;  uiiiK*r  •uth  «xiui.urirrt 
m*ul 

TIhti'  iin*  iiN«»  riTiuiii  •«!lnT  ^fiitTuI  law*  uiili  ri'i»anl  l<i  f«#rjf«Ty.  ••!'  wK^4 
thi*  tir^i  i»  J  <i4'ii  II  r  i^.'i.  uhrrfhy  lli«*  tir>*t  f»tl«-ii(i*  in  t<ir;;iiit;  ^r  |*r«i«ur;i.^  ^-» 
In*  l«iij«-l,  a'lini;  ••r  a-«»i-i»n;^  tlnT«'iii,  or  iittmii;;  «»r  |>iiMi<*liii»^  a.«  in**-  Mt.y 
tnr::ti|  ilci  i|.  will.  U»inl.  uniiiiif  ••Minaliiry,  hill  <•!  ••x«"|iaiiu'»\  |»ninn«*-«ri  ip-u. 
i*ii«li>i>«-Miriit.  or  a^^oiirnnii-itt  tliiTrni'.  nr  any  a< 'idif  laiM  •■  »*r  ri-«-t  ipt  ii^r  i:  •  *'}  f 
^iNi<l<«.  \iitli  iiit«-iiii«*ri  III  <l«'lratiil  any  |N'r^'in.  nr  «-«ir|Hiniii'>n.  mi  ia  ii.a'«*  :• .  «« 
wiiliMiit  Im-ik  til  Ml  ( l>T::v  Ami.  I'V  -tattitt*!  7  tt«-«*.  Ili-  J'J  uml  1^  4ti«*  111  r 
1x.  It  \i*  i*i|ii:illy  )M*iial  t<>  r<*r:;*-  <>r  ( aii**«*  l<i  In*  t«iri;i-«l  or  iitli*r  an  tnir  a  oKiiitcr- 
t«*il  u«'ri'|it.iii(  r  ••!'  a  Mil  **t  «-\i'liaii:;i*.  nr  tli«*  ihiiiiInt  nr  |iriiif  i|ial  »iiiii  ••!  abt 
ariM'ttiiitaMi-  rici'ihl  flir  anv  in***'.  I«.ll.  nr  aiiv  ntli«T  ■•«•<  nrilv  ll»r  in»»rn*v.  '^r  aciv 
warraii!  nr  nphr  lur  tin-  )i:i\  luf  ni  n|  tiinni-\  i-r  il«  liv«  ry  n|' j»inhJ«*  >••  iKat,  I 
bt'liovr.  !lir"ii::li  tl"*  mnul 'r  ni  iln-^r  :.r,-|,,.r:il  :ii,,|  •.jHiial  iin'M^ii'ii*.  ll.fiv  :• 
•■>'iiil  ""^^  I>ai-«1I\  a  I  a**'-  |Mi««i)'li' to  Ik' <  •i!ii  i-ivfl  \i  Ii«>ri*ih  tMr^i*r\  tKal  lc»>l« 
-'  tn  fli-traii'l.  *  wilt  till  r  in  tli«*  iiaiin-  ni  a  nal  **r  tii-tilinu^  |H'nMtii.  /  i»  ^A 
niadi*  »  i-apiial  iTiim  "" 

•  ^■.•  -. II      T\*'-  rr«Miii«.*« 

*^  Till!*  I-  ii<>.«  .1  •.ip.t.ii  ii  ^-m       <'iiixrt. 

••  l(.v:v.-l.  I  \  .:  .  <i.-..  111.  ••    17. '. -J.;    -«'iiiTfi. 

•Ni'    I.".  <;•■..   HI.  t     *  ».    J.'«i..i    III.  •■.  :.».  .in«l  »»  ii.il    IV.  i".  K.   r«-«|.«<rtinf  w<-i«« 
|N'n«ttin*.    f •  :.<i.I.iii*  • -t-ilU.    ti.f    !>>:i.':iij  nt    i%)ii«li.   **r    |ri>*iiriiij   iitln'r*   tti  l«^^   ll»«=i«   • 
lnii>l<>  u  tt-l><ii\   f  iiiii  li  I*  !•■  ^^  t(h  tr  iii-i»>rt.itii*ii.     '  'iiitti  . 

*'l!  Ii.i-  !!-• '(ti*  Mll\  I'l  •  n  «i«  :•  I  :i..iii  i  tli.it  •lri»:iij  •  ii<l<<r«inff.  or  •ri*«>|.|ili|(  a  (w..  «/ 
•■\i-|i.iii/t'  III  .1  li»::'!iiii"  ii.iiip-  I"  .%  1"rj«r\.  It.ll.iiiii*  •.!-••.  Ai*  .  I.f.ii-li.  i  *.  l'."»  l^  ', 
ll«-n.  hi. I.  >'^.  K*"i  ll'>  It  >  :iNii  fiiiji-r\  rn  l.i)>n«  iN'  a  miII  h\  i  ••unit  rt«-i:.Bx  U** 
nntiM'  «•!  a  fTi  ii-iiii<  •!  !•  «r.i:'tr  hIp>  4«  •till  li\iii^.    ('ii^an*  «'»•«•,  ito'l.  Xt't. 

It  u  |>«-i-->"ii  I  iit>  h.-  "X^n  li.iiii*-  iiMin  )ii«triinifni.  r*-|<ri-*'iitiii|;  liiiii««*If  to  li^  a  ■litf'waA 
|M<r-i-ii  ••!  tii.it  n  i;ii«  ,  h  ::)i  iin  tii'fti!  t^i  •(•■fr.iii-i.  In-  i«  ,:iitlt«  nf  f»*rgfr\ .     4  T    K.  ;^ 

lUii  wImT'-  .1  ^.11  ••!  t-x-  i.  in»'f  I*  t-rnlor-i**!  )>  :i  ix-r^on   in  In*  nwn  tiam«.  aii«1  A»i(a^ 
r*']  rf-i  lit*   li-:  ix-it    Til   li-    til  it    |t  r«<>ii,    h«*   i«    tint    ^iitity  nf  U*T^fr%\   but    il   1%  a 
liif.miiiir      ll«*»\  -  I- i-f,  I,'  nil    "J*"* 


A   I'lll  «r   n"!«*   iii.i\   l>t*  pfixlii' f<l  in  i'«iiltMi'f  »(r»iti«l  •  jiri«iinfr  i>n*M^iiti^  ILr  t^ 

4»f  llir  f<i 


fnrA:*-r\  nl  ii  .  iiii<l  In-  rii.t\  t n\irti-il  n|K-n  tlif  ii^nai  ••liiffni'v 

it   liii.«  iii-\i>i    U-.  II  >it.iiM)«-l  i'ir*ii.int   tn  itif  «t.ini|~.»«  t».     l|j«ki««iriiiMr«  anil    k#wl^  • 
I'api*^.  !.•«••  il.  '."■'.*  .iipi  **  1  i       lor  th*-  li>ii;i  r\  tti  »ih  li  «•  i  .t«f  >•  i^ininiitti-«i  «.||«   an  ;£.*r»  ; 
In  fl«'lr.iii«l  .  aii«l  tin-  I*  .-•!  itiirt-  nn  .iii!  i-iiU  ti>  |>r*\tnt  *)i«-ir  l-^'init  itnrb  :n  r«>yr«j* 
%iIm*ii  iIk'x  ut  ri>  |-r>  ■•  i-*-i<  •!  <i]- ii  ii>r*i<'Xir  ili*  \.ilii*- ••!  ih**  nMint*v  th«*r«*l>T  •v^tar^^      Iwt 
liir<l   Ki-ii\<>ik  ii.io  <|ft  l.il>  -1  *  i.  «l   Im-  •!  •!  Ii<>t  n|>t-|ti\«'  nf   \\if  i|if  |>;ti||  nf  iIm*  llfti^-nl%  f^  ',3t» 
ju<l^'t'«  ill   tiii**-- i  .1**  -      r<  iW^'.  l**       It   li.i-   i**-*-!!  iifi  I.i?f<i  tli^l  llir  Uf^'ry  tif  a  K..  .< 
rxriiiilii;*'  iri  a  !••:  rn  %»  )ii<  l>  ••■ri-l*  r*  «1  :t  \-  .•!  -111 -h-r  tlii-  17  «m*ii.  III.  r.  ^>  ■  ac^  ^  Ka-k.  #eT 
fvii*  not  :ii.i|-i!.ii  «>i:iiiif    t . .  .lit"*-  .!   i>.ii  It  w  t-  11- -t  \aii<l  nr  iifpiUalJr.     llwdAl  •  cw 
I^*ii<*li.  4**  I. 

K\fr\  ih<i:i 'iin'Ti'  for  l'<>r;:>r\  iiin-t  -•-I  i-iir  Tin   ixr/''!  in-tniiiii*nt  in  «urd«  an*l  Sras^* 

MiftiMili'-  •  a--.   1    I-i-t.    1*-. 

lint  It  »-  -t  !^.  .  tit  !••  -i  •  •'■  :•*!  !?;••  r«  •  ■  :•  !  :i»  tl.'-  '  •■!?■  'n  •■f  in  vyvvUIlt  with'Xtf  •r-t.r  f 
Otit  thf  :!•  i  oiiiit  !'••  It  I'-r.  k  -  i-ax-  :■  ;  1  I' I  I'.m  x^-^r  1  ; -.  7«<rf  in  ao  iftUic  ir  Mr.t  *  - 
f«irgi-ry  •U'ntit  -  t;.i-  >•>> -t  iin  •  «■!  .ui  :i.  t  iiiin  lit  a*  tt  .i||-«ar»  «*n  tliv  Carv  uf  it  b*.  r 
ini*an*i  ail  i-\.ii  I  •«>]  \  i-t  it.     li   •!    l~o      I.*-  )•  (i.  7  •  > 

Tilt*  ni>*-(  •■ill  •  'u.il  •:.kiii!f  t'T  ti.t  I  r*  \<  u:.-  u  of  thf  f-ircrn-  of  bank-n^iCra  i«  tb«  il 
Qmi.  Ill.r  41  M  III- Il  I-*!  Iff «  tii.-t!  it  all'.  •■!i<-  «)i  ill  kii-iMiii.'ii  ha%«*  in  klB  iKMA^Mi  «  •«  .« 
ki«  linwof  ari\  !>>ri.''<l  >•  -i*v  li"'<  *.  kimw.i.j  tin-  -aim'  l-<  !•«•  f<irji*«l,  WlUimit  lawtfui  #ftt1i« 
Ul«*  |>mnf  M  h.  r<  ••*  -iiaii  !i<-  Ml  oil  till'  )- r<Miii  ai  >  ii-*-«l.  Iif  «1ia1I  L«  gluUj  of  faii_aii  _  ■■  i 
%hiill  U'  !r  iii>]  o:!*-!  Itir  lnatti'<-n  \«Mr«. 
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These  are  the  principal  infringements  of  the  rights  of  property,  which  were 
the  laHt  species  of  offences  against  individuals  or  private  subjects  which  the 
method  of  distribution  has  led  us  to  consider.  We  have  before  examined  the 
nature  of  all  otfenccd  against  the  public  or  commonwealth;  against  the  king  or 
Kiipreme  magistrate,  the  father  and  protector  of  that  community;  against  the 
universal  law  of  all  civilized  nations;  together  with  some  of  the  more  atrocious 
otiences  of  publiclv  pernicious  consequence  against  God  and  his  holy  religion. 
And  these  several  heads  comprehend  the  whole  circle  of  crimes  and  misde- 
meanours, with  the  punishment  annexed  to  each,  that  are  cognizable  by  the 
laws  of  England." 


CHAPTEK  XVI 11. 
OF  THE  MEANS  OF  PREVENTING  OFFENCES. 

♦We  arc  now  arrived  at  the  fiflh  general  branch  or  head  under  which  r«o*;i 
I  proposed  to  consider  the  subject  of  this  book  of  our  commentaries,  viz.,  ^ 
the  means  of  preventing  the  commission  of  crimes  and  misdemeanours.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that  they 
furnish  a  title  of  this  sort,  since  preventive  justice  is,  upon  every  principle  of 
reason,  of  humanity,  and  of  sound  policy,  preferable  in  all  respects  to  punishing 
justi(e,(<7)  the  execution  of  which,  though  necessary,  and  in  its  consequences  a 
species  of  mercy  to  the  commonwealth,  is  always  attended  with  many  harsh 
and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons  whom  there  is  a 
probable  ground  to  suspect  of  future  misbehaviour  to  stipulate  with  and  to  give 
full  assurance  to  the  puolic  that  such  offence  as  is  apprehended  shall  not  happen, 
by  finding  pledges  or  securities  for  keeping  the  peace,  or  for  their  good  be- 
haviour. This  requisition  of  sureties  has  been  several  times  mentioned  before 
as  ])art  of  the  penalty  inflicted  upon  such  as  have  been  guilty  of  certain  gross 
misdemeanours;  but  there  also  it  must  be  understood  rather  as  a  caution  against 
the  repetition  of  the  offence  than  any  immediate  pain  or  punishment.  And, 
indeed,  if  we  consider  all  human  "^punishments  in  a  large  and  extended  ri^oM 
view,  we  shall  find  them  all  rather  calculated  to  prevent  future  crimes  *- 
than  to  expiate  the  past;  since,  as  was  observed  in  a  former  chapter,(6)  all 
punishments  inflicted  oy  temporal  laws  maybe  classed  under  three  heads:  such 
as  tend  to  the  amendment  of  the  offender  himself,  or  to  deprive  him  of  any  power 
to  do  future  mischief,  or  to  deter  others  by  his  example;  all  of  which  conduce 
to  one  and  the  same  end  of  preventing  future  crimes,  whether  that  can  be 

(«)  B«ccar.  ch.  41.  (*)  8«e  pag*  IL 

And  if  any  person  shall  make  any  plate  or  instrument  for  forging  bank-notes,  or  any 
part  of  a  hank-note,  or  shall  knowingly  haye  them  in  his  poesession  without  authority 
in  writing  from  the  governor  and  company  of  the  Bank  of  £ngland,  he  shall  be  guilty 
of  felony,  and  shall  be  transported  for  seven  years. 

But  before  this  statute  this  must  have  been  an  indictable  offence  as  a  misdemeanour. 
.Sn'  anfr,  99,  note  7. 

By  the  45  Geo.  III.  c.  80.  the  statutes  for  the  punishment  of  forgery  are  extended  to 
evory  part  of  Great  Britain. — Chitty. 

IW  statute  11  Geo.  IV'.,  iind  1  W.  IV.  c.  60,  all  the  statutes  making  this  offence  capital, 
as  well  those  mentioned  by  Blackstone  as  all  others,  were  repealed;  but  some  of  the 
statutes  not  having  this  effect  mentioned  by  him  were  left  unrepealed.  Forgeries  are 
now  punis!»ed  either  with  transportation  for  life  (which  is  now  the  severest  punishment 
whieh  run  be  awanled  to  this  crime)  or  for  a  term  of  years,  or  imprisonment  for  a  term 
of  yoars.  ;iee<)r<linj£  to  the  nature  of  the  forgery, — and  for  all  these  penal  servitude  may 
now  be  substituted. — Stewart. 

•*  See  a  eoin])lete  rolleetion  of  the  acts  of  parliament  relatine  to  the  crime  of  forgery 
(too  numerous  even  to  al>stract  here)  in  Collyer's  Crim.  Stat.  142,  ei  m^.,  with  the  notes 
thereon. — Cuitty. 
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fffrrti'«|  },y  uiiii<!ii|iiii'iit,  ili-i.'iMIit V.  «»r  i'x:iiiij«lf  Miit  llir  ^aiili*»n  wK«K  » 
«|HMk  <»r  a*  |trt-i-iil  i*  -mil  :»•»  i-*  iitli-iiili>il  im  n-lv  lur  |»ri"\i'fili»»ii.  «il).'-:.:  1-1 
critiif  :ii-lu:iit\  <  Miiiiiutti'ii  l<\  tin'  i>:iri  v.  ('iii  iiT:-iii-'  oiilv  tpiffi  n  t*r*  laK*  •-,*> 
pici'iii  lliat  •*iiiiM>  i-niiif  i-  iiit<iMlfi  ••!*  ):k<-!v  ii*  li:ip|*<  n  :  iiImI  ri<ii«i-«{Ui'ii?.v  :  m 
not  liicaiit  a-  aii\  lii'i^rn*  ••!  )iiiiii'«)iiM<  nt.  iiiili«*«  |m  rlia|»«  h*r  a  luxinV  ini|>ru  Wt.fv 
111  ifi\  iiil;  jiiot  L'n>iiii«l  •ira|>|iri'lii'ii'>p>ii 

H\    tilt-  Sa\>iii  (  ••ii"titiili<iii.  t  In  '*•■  -iin-Tii-  w  i'r«*  :i1m  :i\  -   a1  |i:iii<|.  I>\    iii*  ar.*     T 
kiii;j  AllnM"  V.  i-i-  iii*>litiilii>ii  ttt   ill «  ■iiiinri*—   "T   li-.nik  |»lt'l;:«--.    wKi-rnri    a*  ?^i» 
iii(»ri*  liiaii  MtK  I-  liii-ii   mIi<*i|-\  <••!.■  •     il.i    \iImi1i'  In  );^'lilM.iirliiMM|  nr   liltiiii^  ••:   fT'v 
iiifii  wii-f   iii.Tii:ilj\    |i|i<ijiH   t<'i-«:ti|i    «>iliir'-  i:i««i  !••  Iia\  i>iir       Kul   lli  -  jrt^: 
and    iTiinral    -•'iiiit\    Ik  iii;;    ii<i\\    t.illi-n    iri(i<    •i>iio«*   aii<i    ii«-;:l«  1  tt   1.  lli*  r*        x' 
Mlrrmhii     In    it     tlir    lln-tliiNi   nt'   liKikrii:;    -lloln  «  tfl    |itr«>i>li<*    t*Ml    ]tUI  1 1«  li'.^r     &' 

uprfial   -i«uritii<.   inr    tlii'ir   tiitiin    •••inlii'l:  i>\   ulinh  ui*  tiii«|  nuiitH'ii    11.    \    « 

hlWxi't    kll»;^    Ivlwanl   t  In*  4 'imfr-^nr.   •/     "  ff'l/>lt   p  hju^^'^ff    >U    f-^lir-    tt     '#  ;  !     •    *' 

tuifiti,!  "      Li-t  ti-»  tlicnfiiri-  I  ••ii*i<|fr.  lip<f.  w  liat  tlii*  -••iiiril\   i««  ;   nrxl.  »  !•*•  i..s\ 
luki*  i*r  iji-niaiiil  ii  ;  ami.  Ia-tl\.  Iinw   it  nia\   \*v  ili-i  liar;;i'«| 

1.    riii-  -it  iirit\  I'liri-i-i-  m  Im-Ih;;  tMiiinil.  wiili  nuv  nr  in*»n*  •MTurilii-*.  in  a  rr 
rn^iii/^iiiif   ur  <iMi:::iti<»n   {**   tin*  kin^.  mifri'il   i»ii   n*i-«»ril,  uii*!   taken    in    m  '.  < 
i*imrt  nr  l»y  hniiii*  jiniii-ial  «»fT'n»r;  \\  lii-nl'V  tin-  ]iartii*«*  aikiiiiw|t-ij;;f  tfi«'rn««-.i«-« 
to  III"  imlihifil  t<>  till*  i-piuii  III  \\iv  -iiiii  rii{iiiri'<l,  I  fiip  iii«ttani-f.  |ini/.    »::h  •••'■ 
,.,....     ililhin  t<i  t>f  voiil  afi«l  ••!'  u*»uv  rflicl  it'  tlir  *|)arfy  ohall  a|([M*ar  m  *•  5*rt 
'     1*11  ^Uf'll  a  day.  aii<i  in  iIm-  nii'aii  tinif  ohall  kn-p  tin'  |H'ai-«\'  fithtr  grtg^ 
rally  towanU  tin*  kiiii;an>l  all  hi-  lif^r  |ii'o|ilc.  or  |i:irtii-uiarly.al*<i.  with  r*\:%r*^ 
to  xhv  jH-r«»<in  \\li«"  i  ravi"»   tin'   -n  iirit\ .     Or.  it'  it  !m»  fur  tlir  ;;«Mii|  U-?«at .  -^r 
(lion  on  rMiiiiJiimi  that  lie  -liail  <1*  iiitan  aini  I'l-liavi*  liiniM-lt'  wi-lI..or  liO  ••!'  ^*»i 
bt*liHvi«iiir.    litliir  ::i'iii'rall\  ^r  -|hi  sally,  fitr  tin- tinir  thfri-in  liniiti'il.  a*  Vt  '^f^ 
tir   ini>ri'    \i-ar*<.  nr  ti*r   liti-      Tlii«    n-i  ii:;ni/.ani-f.  it'   taki*ti    hv   a  iu*tMV 'f  tL' 
iH'iirt'.  luii-t  l>r  I  i-rliti*-tl  til  tilt'  iM-M  -i'<»-iMii-.'  in  liiif^^iiuiii-r  «>t'  tlir  itatutr  \\  Hrs 
Vll    (■    I  :  anil   it   iht-  «-Miiilitiiin  ••!'  -ui  li  m  iiL'iii/.anrr  \^  brnkm  hy  aor  l-rt*«h 
ot*  till*  I'i'ai-i'  in  thf  nni*  1  a**i*.  nr  aii\  iiii-ln'liav  pMir  in  tlu*  i'llu'r.  thr  n*o>^ixary^ 
Ikm-iiiiiio  t>rtriii'i|  i»r  ali-nluif  ;  anij  I'lin;;  *  ^frfi**>l  nr  rxtnulfil    takvn  oat  fr  m 
aiiifiii:^   till'  ntlirr  rii-iinl'*    and    -cut    ii|>   !••   th*'   «'\i  lif«|U«*r.  the   |*arty  an*!   h« 
Mircii*-.  liavMii:  \\**\\  Im-«  111111'  I  III-  kiiij'-  al>-nli)t«'  •l«'li|ni>,  an.*  hard  l«»r  tLr  t^t^ 
ral  stiTiix  in  mIikIi  tin  v  an   n  •*!)(  i  ti\i-l\  tHuind 

'1.  \\\\  iJi-^in  •  -•  lit  ilu'  iiiM«i",  I'V  \irtin'  nt'  tlirir  i-nmnii— ion.  nrth«*«i^  «!>•■•  a*^ 
€j' I'fji'- >  I  •m-ii-val'ir-*  ^il  tin-  Jh  ai  ••.  a-  \va-  ni«'niinin«d  in  a  Inrrnf  r  vrvlumr  ** 
uiuv  lit  tiiaiid  -iii-li  p>i-i-iirki\  a«  <  ord:!.:.'  tn  tln-ir  ••wn  diMTi'tit^n  ;  or  it  n>a\  \* 
;;ranlid  af  iIh-  ri-«(«ii-t  ••!  aM\  "«:il'ii  il.  ii|Hin  'liif  «aii«M*  hhnwn,  |in(%'ii|iM  »'a'^ 
doniaiidaiii  lir  iii.'ii  r  iIm  Kirij  «  |<r'>li-i  Ipiii ;  f'nr  hMcIi  ri'a^m  it  h:^*  K<i^r  f  >r 
in«'rl\  •lniilitt»l  wlnilirr  .li\\-.  |i:i.;;iii*.  ^r  |m|-hii|i-  (-••nvji'tiil  i»r  a /•rimmair' »«^ 
riitilii'd  iIitTi-i'i.  r  ,  ( )r.  it  till  iii-ii'i-  io  a\iT-r  to  nit.  it  Miuv  U*  i:ninti^«i  f  \  a 
liiaii-ial<>r\  \\rit.  •  alU  •!  a  »  y/  *  '•  '.  i^-tiju^r  i.iit  i»t  \\\v  rtnirt  of  kin^f'*  K  »•  \  • 
rliaiM  I  r\  ;  ulmii  u:li  1  ■•ii.{i  1  1  In-  )ti-ti<i-  t-iaii  a-  a  niini-trrial  and  ii*-t  %.•  1 
jinlii  tal  nttii  I'r ;  and  Im'  iim-i  niakf  a  n-turn  tn  kinti  «  rit.  H|NM'it\  inis  ki*  r*  r: 
pliaMi  •  .  niid-r    lii-    liaiil    and    -'a!  \\\\\  tlii-  writ  Im  fuddoin  umhI  ;  fur.  wt-r^ 

ap)ili«  a!i"ii  ;-  ina  li-  !••  lln-  *>  =  i|iir!<  r  •    •iiri-.  tlii'\    ii-iiail\    tako  tlir  rt^t^v'tT^isar:  «« 
Uifi'i'.  ui.  ii  r   lilt-  •iirn  ii<iiiN  «•!   ilii    -tatuic  .1   Jai     1.  «-.  ^.      And.  m«K*««ft,  a  |«* 

•  •  >,   1-  #  I  ^  iL  «•    i  r  «■•.  »i 

'It  :-  I;  ■*  -.;:].  I  !?i»:  a  'i-'  •  ■•*.  :!.•■  | «  i- •■  :-  .luTli-r.n-*!  !••  n^qtiirr  furv^lr  tr*  k»*  r 
till'  I  •■  t.  .  '  r  .1  i;ti.  'td  t:ii..-  i-  ••■*  \--.»r-.  i>  •  T'l:!!::  !••  hi-  ili^iTHioft.  and  T>-»!  :  * 
iiti-d  I.  :  *  f;  1  !  ■..  I  ir!\  I'Vi  r  :■  :!i-  1.  » •  -.  --  .  n-  «  \A\ .  '1  ^^  \  A.  '/T** .  tiii  ;f  •  r«-  < 
lit/.  iii<<-  '■  .ij  j-  i:  i!  *!.•■  •••-'■.  ii-  !•■  :  ik«  ii.  .iiid  .III  «  rd»*r  nf  f^iiri  f«»f  fin<l:ffic  •u?*^.^ 
ii]>|>l:<  i  :        1;;    I>-.|  tl.>    I"  i>  •    III  1-t   )  •  f  \tii' i!*"!.     '•  Iturn.  .1  .  •4lh  nl.  ^»l.    IT   K 

-  I-'i!.  )\  I  A  '1  I'll  .iT.-l  M  t  I  ..  II  ..i-^i>:  !*!"ii>  tl.'- r«'«-<»pniunr«i«  arv  to  Iwcrrt^S*^ 
t'»  tli«-  .'•  I  •  :    i  J  I    !  -i-  I.vt  r^       '  'mi  ri 

'A  -••?'!..->   •:  or  |.:  -.-.«•  ii4«'ll>>r  iaiiii<«l  l-.nd   lo  ke«*p  the  pcaoa  or  fow^ 

bcliavmur.     11  S:.  I'r.  JlT.  — <'uirii. 
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or  peeress  cannot  be  bound  over  in  any  other  place  than  the  courts  of  r*ocj 
^king's  bench  or  chancery  ;*  though  a  justice  of  the  peace  has  a  power  *- 
to  require  sureties  of  any  other  person,  being  compos  mentis  and  under  the  de- 
gree of  nobility,  whether  he  be  a  fellow-justice  or  other  magistrate,  or  whether 
ho  he  merely  a  private  man.(A^  Wives  may  demand  it  against  their  husbands; 
or  husbands,  if  necessary,  against  their  wives.(e)  But  feme-coverts  and  infants 
under  age  ought  to  find  security  by  their  friends  only,  and  not  to  be  bound 
themselves;  for  they  are  incapable  of  engaging  themselves  to  answer  any  debt; 
which,  as  we  observed,  is  the  nature  of  these  recognizances  or  acknowledg- 
ments. 

8.  A  recognizance  may  be  discharged  either  by  the  demise  of  the  king,  to 
w^houi  the  recognizance  is  made;  or  by  the  death  of  the  principal  party  bound 
thereby,  if  not  before  forfeited;  or  by  order  of  the  court  to  which  such  recoff- 
nizanee  is  certified  by  the  justices,  (as  the  quarter  sessions,  assizes,  or  king^B 
bench,)  if  they  see  sufficient  cause;  or  in  case  he  at  whose  request  it  was 
granted,  if  granted  upon  a  private  account,  will  release  it,  or  does  not  make  his 
appearance  to  pra}'  that  it  may  be  continued.(/f) 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recognizances, 
for  the  peacCy  and  for  the  good  behaviour:  de  pace,  et  legalitatey  tuenda,  as  ex- 
pressed in  the  laws  of  king  Edward.  But  as  these  two  species  of  securities  are 
in  some  respects  different,  especially  as  to  the  cause  of  granting  or  the  means 
of  forfeiting  them,  I  shall  now  consider  them  separately;  and  first,  shall  show 
for  what  cause  such  a  recognizance,  with  sureties  for  the  peace,  is  grantable; 
and  then,  how  it  may  be  forfeited. 

1.  Any  justice  of  the  peace  may,  ex  officio,  bind  all  those  to  keep  the  peace 
who  in  his  presence  make  any  affray,  or  threaten  to  kill  or  beat  another,  or 
contend  together  with  hot  and  angry  words,  or  go  about  with  unusual  weapons 
*or  attendance,  to  the  terror  of  the  people;  and  all  such  as  he  knows  r^co^f; 
to  be  common  barretors ;  and  such  as  are  brought  before  him  by  the  *• 
constable  for  a  breach  of  peace  in  his  presence;  and  all  such  persons  as, having 
been  before  bound  to  the  peace,  have  broken  it  and  forfeited  their  recogni- 
zances.(/)  Also,  wherever  any  private  man  hath  just  cause  to  fear  that  another 
will  burn  his  house,  or  do  him  a  corporal  injury  by  killing,  imprisoning,  or 
beating  him,  or  that  he  will  procure  others  so  to  do,  he  may  demand  surety 
of  the  peace  against  such  person:  and  every  justice  of  the  peace  is  bound  to 
grant  it,  if  he  who  demands  it  will  make  oath  that  he  is  actually  under  fear  of 
(loath  or  bodily  harm,  and  will  show  that  he  has  just  cause  to  oe  so  by  reason 
of  the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him,  and  will  also 
further  swear  that  he  does  not  require  such  surety  out  of  malice,  or  for  mere 
vexation. (m/  This  is  called  swearing  the  peace  against  another:  and  if  the 
party  does  not  find  such  sureties  as  the  justice  in  his  discretion  shall  require, 
lie  may  immediately  be  committed  till  he  does.(n) 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeited  by 

(*)  1  Hawk.  p.  C.  127.  (<)  Ibkl.  12A. 

('»  St™.  VM'.  (•)  Ibid.  127. 

(*)  1  HHwk.  F.  C.  129.  (•)  Ibid.  128. 


*  A  pooross  niav  domand  surety  of  the  peace  against  her  husband.    Fost.  359.    2  Stm 
\2i^±     l:\  Vaisi,  171.    N.  Oii8.  temp.  Hard.  74.    1  Burr.  631,  703.    1  T.  R.  696.— Chitty. 

^  Tlio  suH'ty  of  tho  pence  will  not  be  granted  but  where  there  is  a  fear  of  some  present 
or  fiitiir^'  (lan<:«M\  and  not  merely  for  a  battery  or  trespass,  or  for  any  breach  of  the  peace 
that  is  past.     Dalt.  c.  II. 

rii«'  artieUvs  to  entitle  a  party  to  have  sureties  of  the  peace  must  be  verified  by  the  oath 
of  thi'  i  xliihitant.  1  Stra.  5'27.  12  Mod.  243.  The  truth  of  the  allegations  therein 
cannnt  he  ('ontrov«»rted  hy  the  defendant;  and,  if  no  objections  arise  to  the  articles 
«  xliihitc*!,  th«'  court  or  justice  will  order  securities  to  be  taken  immediately.  2  Stra. 
12<»2.  I.*  Eist.  171,  11.  It  the  articles  manifestly  appear  to  contain  perjury,  the  court 
will  n'fii-c  th<^  ajiplication  and  even  commit  the  exhibitant.  2  Burr.  S06.  3  Burr.  1922. 
Th«'  artirh's  will  not  be  received  if  the  parties  live  at  a  distance  in  the  county,  unless 
tht'v  li.ivo  pnviou^lv  made  application  to  a  justice  in  the  neighbourhood,  (2  Burr.  780;) 
un'.i'ss  the  .Iclciulaii^  be  very  old,  &c.    2  Stra.  835.    2  Burr.  1039.    1  Bla,  Rep.  233.  S.  C. 
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Any  iii'ttml  vi«ili-iir(\  or  own  iin  ii**huult  or  nionaro  to  the  |N*rw>n  of  him  «v 
drniuhilnl  it.  it  ii  \tv  a  !«|N*ii{il  nTo^riiixancc;  or  it  tin*  ri*<'«>iniiuiiii-r  It  t^t-rrx'.. 
I»y  any  iinliiMliil  iK-tion.  uli:it«»iMvrr.  llial  vithi*r  in  or  trntU  to  ■  lin-mtkiti!  :  « 
|M*ari* ;  nr.  iiitin*  |i;ti*tit-uijirly.  I>y  any  one  of*  tlit*  many  f»|M*«'i«*ii  nf'  olfvm  r  « ;.  L 
wiTo  ni«-ntiiin«-il  a.-*  crinM**!  at;ainMC  tin*  |iuhiir  |»farc  in  the  vicvcnili  cha|*trr  f 
tliiH  IxHik  ;  or  t*y  any  |»ri%'at«-  vinlfiiri*  i-i»ninii(l«Ml  a^uinM  any  ttf  |ii»  uia/«»T%  • 
iiuhji'4'C>.  lint  a  dan*  lr«•^|l:l••^t  u|Hin  tiio  lan<N  or  ^mmU  ol'  anoituT.  «ki«i«  i*  a 
I^huhI  ti»r  u  4'ivii  art  ion.  unlf«i<«  a<'<'iini|»anit'tl  with  a  wilful  l»rt*ai'li  nf  tbr  prM«. 
m  no  liirt'rituri*  !»!'  tlio  r(M-o^||i/.:inl-t•  i")  Ni'itlirr  ari*  nivro  n-|»n«rhlul  «t*ro». 
aH  callih;.'  a  man  knavr  i»r  liar,  any  hrourli  i»t'  tht*  |ii*art'  im»  an  to  l'«irfc-it  iwEjk  • 
**>M'l  rrcoi^ni/anir.  (tH-ini;  *loiikiM|  ti|Hin  t*»  U*  nii*n*ly  ike  %'t(vvt  o|  ai. 
•'     mranin^    lirut    an<l    |)a^fi<in,)   unlrna   thry  amount   to  a  chaiitrti|te    w 

fi^llt.(/M 

Till*  oilirr  r*|MM-icH  ol'  nN-ii^nixaiKv  with  Hurvtim  in  tor  the  good  aieanama  ur 
f^nuii  hiUitntnir.  Tliii^  imlinlr'^  nrmrity  ti»r  tlu'  |N'a(*i\  ami  -iomcwhat  in'««  :  «« 
will  tli«*n'torf  fxaniini*  it  in  tin*  nunn*  manner  an  tin*  other. 

1.  Kir?*t.  I  lien,  the  jiiHtieeH  are  em|Miwere«l,  hv  the  htatute  M  KaIw.  III.  r  I 
io  hind  over  t<i  the  ^oinI  |iehavi«inr  towanU  the  kinfc  ami  hi*  pc*i»|»le  all  ihrm 
that  bt'.  n*4  of  yu*nl  htmi*,  when'Ver  they  he  t'ouml ;  to  the  intent  tliat  tbr  Ifof** 
Iw  not  trouhlnl  nitr  emlaniaL;i*<l.  nur  the  ]ieaee  «iituininhet|,  nor  luen-Umiil*  a»%fe 
otliem.  pan-ill;;  hy  the  hi^hwavn  ot  the  rt*ttltn.  In*  dintnrUti  nor  put  in  the  |«ri. 
whieh  may  ha|i|ien  hy  ^tn-h  otlemh*p4.  I'mler  the  ^*nenil  woni«  «»t*  tlii»  n- 
prvnnion.  fAfi/  fn  h*4  '»r  c/<h^/  htm*,  it  m  holileii  that  a  man  may  lie  iMiund  to  t» 
^mhI  heliuviniir  t<>r  ('au««'*«  ot'  scandal.  r,,ttfni  fftHttA  nv»ri*,  an  well  aa  €*'mtrd 
|Mifvm ;  a*«.  t'^r  haunliiii;  hawily  ii«)iiM*n  with  wimien  f>t'  had  tame,  or  I'nr  kr«-|*4bj 
aueh  women  in  hin  o\%n  h<iu<>«';  or  l^r  wonin  tending  to  n<-andaliitf  tbr  ig^txrr^ 
nient,  or  in  ahu?«e  ot'  the  «itTii'i-r-  of  jii>»iiee.  eniH^'ially  in  the  ex«r«*iitioD  c«C  tbctr 
oftiee.  Tliun  aUo  a  jii«*liee  may  Mml  over  ail  nii;ht-walkem ;  eavt-«^n*n«  r« 
aueh  un  keep  >nn|»i«'iiMiH  e«im|iaiiy.  ur  are  re|Mirtei|  tn  Ik*  |»ilterrn»  or  n*U«rr« 
aueh  an  nleep  in  the  ilay  and  uake  in  the  nii;ht  ;  oMnnnin  dmnkAnlii ;  «bu««* 
manter** :  the  putative  tather**  of  ha'^tanln;  eheatn ;  idle  va^lN»nd»;  aiMt  •4k«r 
|n*m4»nH  wh<i<«e  mi-hfiiavi'iur  ma\  reanonahiy  hrin^;  them  within  the  ^prttrt%. 
wortl^  tti  the  ntatiite-  a?*  pi'rn«in*«  n«it  of  ^inni  tanie :  an  exprt*imion.  it  in«»t  t« 
uwneil,  ot  -II  trn-at  a  hitiiii'h*  an  t«i  leave  niurh  i**  U*  tlrtennininl  l*v  tb«"  «liBrTv> 
tion  <if  the  iiia:;iolrati*  hiniM-it  Ihit  if  he  eummitn  a  man  tor  want  ol'  aanriMA. 
hv  mn*»i   expir****  tht-  <  au-e  ihi-rent'  with  cMinveiiient  evrtaintv,  Mid  take  car* 

tiiat  nueh  I  ail***'  hr  u  ^tinhI  ii||«-  .  y  > 

«.»--  1         *-    A  r«i-M;;iii/.:iiii  (•  tor  tlie  ^tinnI  hehaviiiur  may  Ih»  forlritrd  l»T  all  ibr 

^     ••anie   iiii'aii'*  a*«  ••m-  tur  tlie  >eeuriiv  of  the  iH*are  mav  Iw :  antl  mim*  t-\ 

•  ■  «  • 

iM»Mii'  ••ihrr^  A**,  hy  ;;«<iii:;  ariiH'd  with  unusual  attemiaiiiv.  to  the  terror  ^4  ikn 
|K*opii- ;  hy  ^ptakiiii:  ^^•>pi-  li-iidiiii;  to  Tijition  ;  or  hy  rommittinK  any  of  tbuar 
aet?*  ot  mi'-hfliax  ifiir  uini  h  tht-  re< 'ii^iiixanee  Ma**  intemletl  to  pr^'rnt  Bat  i»< 
hy  harely  i:i\iiiL;  tii  «h  i  aM*>i-  tit  -ii-pit  ii»n  lit  that  whieh  |ierha|M  may  bctcr 
ai-tualU  happen.  r<  li>r  ih«iiiL:h  it  i- jn-l  t«i  i  ••nipel  nu*»|N*etcd  |N«nM»na  to  i^M' 
net-urii\  til  th«*  piihhi'  aL'aii>**t  hi!-*l't  ha\  itiur  thai  in  appn*hendi*d  ;  Vrt  it  «••«»: 
he  har«l.  n|H*n  »iii  h  -ii'^pH  i<<n.  uiili<>iit  ttn-  ]iriMif  ot  any  aetuai  chnir,  to  |»aa»t 
them  hv  u  fitrleiiun*  ttt  thnr  r«*i  ••:;iiixam-«-* 

•  I  iii«k  1  •   I  -.1  .fl  n«i  ixx 

p  n-fi  1  *■  .'.  iiiW  la 


'  .\ii>>iht<r  iiiixi*-  ••!'  prf>\  i-iit.ii  J  oflt  n<  •  «  li.i*  )>f*ii  iiiiii  h  iiii*ri'  r«'«-rnilT  adfiplc^l    it  m  Ii' 
rt*;:ul.tt.<<ii  aii'l   .iii|'i>«\i  ni<  III  ••:  |:.->i.-   u)iiih)i.i«  t-i  •  n  i-t  l^ti' a  f»-rlitff*  •■■«ir«-v  t-<f  >i-<* 

l.i!i«>ii       I  III   I"!  III!  I  .li  N  P-i  III,'*  I  iir  I  •  •••■  M*-T ii-oL'i.iti-d  Mini  ttnifnd»"l  I  5  »tAi    !•>«• 

I\'    •.'•{    .III.' ii<i>  •!   I\  "t.ii    'itiio    I\         **'•.     'I  If  ••til*  r  a*-|«  ••II  ihi«  Milj«vt  arr  acw 
A  •>  \V    I  \'    I    .•^.  ■\\  uliiiii   iii-|-*  •  !••?  -  "t   I'l.oKii^  urt<  ii|>|MMiit«*i|.  I  aihI  f>  A  7  W.  |V    f 
|n'i.  .III.!  ii>i.  ii   ).\  oLti    L*  A    .  \  :•  (    •      •'•.   t\  whiih   tlif  jii«tit«ii  are  autk«>nj«>U  to  ma^* 
mil-  tor  t)it  I  |.i-.-.ti<  .ktixfi  Mini  -i  )-.tra!.<<ii  •t  |>r.*>"ii'-r«,  nhuh  arv  to  be  mliaBilMd  to  • 
M*i-i«-iur\  ft  M.iti-.  M ii.i  !•  t<i  I i-r:ti\  tli*ii  tiiiH-o.     >ii.iijiKT. 
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CnAPTER  XIX. 
OF  COURTS  OF  A  CRIMINAL  JURISDICTION. 

♦The  sixth,  and  last,  object  of  our  inquiries  will  bo  the  method  of  r *.>-£> 
infiicting  those  purnahments  which  the  law  has  annexed  to  particular  of-  L  -*  ^ 
feiieoHj  and  which  I  have  constantly  subjoined  to  the  description  of  the  crime 
itself.  In  the  discussion  of  which  I  shall  pursue  much  the  same  general 
method  that  I  followed  in  the  preceding  book  with  regard  to  the  redress  of 
civil  injuries:  by,  first,  pointing  out  the  several  courts  of  criminal  jurisdiction, 
wherein  offenders  may  be  prosecuted  to  punishment;  and  by,  secondly,  de- 
ducing down  in  their  natural  order,  and  explaining,  the  several  proceedings 
therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdiction,  I  shall, 
as  in  the  former  case,  begin  with  an  account  of  such  as  are  of  a  public  and 
general  jurisdiction  throughout  the  whole  realm,  and  afterwards  proceed  to 
such  as  are  only  of  a  pricate  and  special  jurisdiction,  and  confined  to  some  par- 
ticular parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  general  jurisdiction 
I  must  in  one  respect  pursue  a  different  order  from  that  in  which  I  considered 
the  civil  tribunals.  For  there,  as  the  several  courts  had  a  gradual  subordina- 
tion to  each  other,  the  superior  correcting  and  reforming  the  errors  of  the  in-  " 
ferior,  I  thought  it  best  to  begin  with  the  lowest,  and  so  ascend  gradually  to 
the  courts  of  appeal,  or  those  of  *the  most  extensive  powers.  But  as  it  r*9f^g 
is  contrary  to  the  genius  and  spirit  of  the  law  of  England  to  suffer  any  *-  ** 
man  to  be  tried  twice  W^r  the  same  offence  in  a  criminal  way,  especially  if  ac- 
(juiltod  upon  the  first  trial,  therefore  these  criminal  courts  may  be  said  to  be 
all  independent  of  each  other,  at  least  so  far  as  that  the  sentence  of  the  lowe«t 
of  them  can  never  be  controlled  or  reversed  by  the  highest  jurisdiction  in  the 
kinii:<loin,  unless  for  error  in  matter  of  law  apparent  upon  the  face  of  the 
record;  though  sometimes  causes  may  be  removed  from  one  to  the  other  before 
trial.  And  therefore,  as  in  these  courts  of  criminal  cognizance  there  is  not  the 
same  chain  and  dependence  as  in  the  others,  I  shall  rank  them  accoixiing  to 
their  dignity,  and  begin  with  the  highest  of  all;  viz., — 

1.  The  high  court  o£  parliament,  which  is  the  supreme  court  in  the  kingdom, 
not  only  for  the  making  but  also  for  the  execution  of  laws,  by  the  trial  of  great 
and  enormous  offenders,  whether  lords  or  commoners,  in  the  method  of  parlia- 
mentary impeachment.  As  for  acts  of  parliament  to  attaint  particular  persoDS 
of  treason  or  felony,  or  to  inflict  pains  and  penalties  beyond  or  contrary  to  the 
common  law,  to  serve  a  special  purpose,  I  speak  not  of  tliem,  being  to  all  intents 
and  purposes  new  laws,  made  pro  re  nata,  and  by  no  means  an  execution  of  such 
as  are  already  in  being.  But  an  impeachment  before  the  lords  by  the  commons 
of  Great  Britain,  in  parliament,  is  a  prosecution  of  the  already  known  and  esta- 
blislKM]  law,  and  has  been  frequently  put  in  practice;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  solemn 
grand  inquest  of  the  whole  kingdom. (a)  A  commoner  cannot,  however,  be 
iiii]>oa(hed  before  the  lords  for  any  capital  offence,  but  only  for  high  misde-  V 
nieain>urs.(6)*  A  peer  may  bo  impeached  for  any  *crime :  and  they  r^^yofk 
usually  (in  case  of  an  impeachment  of  a  peer  for  treason)  address  the     *• 

><'■  \  III.  IV  ('.  1.')0.  the  Rame  piu-1ian)<>nt.  tht-y  were  prevRiled  npoOt  in  re«pect 

i''    U  li.  II    in  4  Kdw.  Til.)  tho  king  dPTnamJ*Hi  the  enrte,  of  the  notorietj-  unci  hcinou^neM  of  bis  crime*,  to  reoeire 

liumn^,  .ml  |m-«  rs  to  pvc  jiiil(:iii<  tit  iigitin»t  >iinon  de  Ben»-  the  ch.irge  Mod  to  »;iTe  Judgment  Hj^iinnt  him.  the  following 

f.>r<l   \v.i>  li.di  Ixtii  a  n  >t<>iiou»  ju.c>>n]|iiic<'  in  the  treasont  pn>t««t  and  pn>vi»o  whu  i*ntervd  in  the  parliimcnt-ruU  >— 

«if  1'  ::  r.  .i«rl  ><(  >I<>itini<r.  th<  y  r.»m»-  N-fore  Uie  king  in  **.\nd  It  In  tMncnttfl  and  i»oct»rded  by  our  lord  the  kin^,  and 

pirli  iiKDt.  iuid  H.tid  >«ll.  with  <in<'  voico.  thxt  the  said  Simon  aU  the  fcreat  men,  in  full  |Mrlinm«nt,  that  albeit  the  p^m, 

«.i>  III  t  tkitir  jKJ-r.  and  tli'*r<T<rt*  tluy  w<>re  not  bound  to  as  Judge*  of  the  parlitmcnU  h^re  taken  upon  them,  in  tb« 

Ju'l^"  iiMii  nH  u  |XH  r  of  the  hind.     And  wht-n  afterwaixla,  in  presence  uf  uur  lord  the  kiu^,  to  make  and  render  i1m  mid 

*  for  nii.>i<h'Tnoanours,  as  libfls,  riot*,  &c.,  i>eer8  are  to  be  tried,  like  commoners,  by  a 
jury;  for,  "at  the  common  law,  in  these  four  cases  only,  a  peer  shall  be  tried  by  his 
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rniwii  •'!  ;i|.ji."!it  a  l"r'»l  !ii_;li  -T-  wanl  for  tin'  up-mTit  'li^i.i'y  nii-l  r«  iT'iI:*-  •;.  ' 
tln'ir  |»r'  •  '  1:1.  '-.  \v  li.i  li  liii:*!  -t«'W  ar-l  \\  a-*  Ii»rmiil\  fl'  *  ti-il  \*\  \\i*  j-  •  r»  : .  -  •• 
M'l\  ■  -  I  'i  '■!/'.  I  '  \^ ;»-  :^'iinr.i!!\  •  ••Miiiii«»i<>rif'l  li\  tli  kiuij:  l-ut  i?  i.;i:  r*  •  I  .u** 
yrar-  l»-i  It  ^fr- mi-ii^Ix  nt.iMilaiin-'l  •/  tliat  tin*  :i]»)> 'H,!  tm-nt  nt  a  \.i^*  "''U^'i 
III  *ii'li  I  :i-i'-  !-  »;'i  Ui'li-iH'ij-al'ly  iii'<i..^ar\ .  I'll?  tliai  tijf  ln»ii-i-  n  ,i\  j-r**-*. 
wiil.'iiii  iii'i-.  Tl.i-  ar!!*!'"*  '•!  iiM{i<-a--tiTiiiiiT  an-  a  u\if\  •♦!'  lulU  ••!  if.-l:*  ••■.  r  : 
tfiipiii  i>\  rill'  Ii<i  i-r  <■!  •  ••iiiiifit'*.  aiiii  al^i  i'\\  aril*"  tr  r>l  i>\  liii-  li*r>!>».  y^\^•*  :a;>  .  ... 
i'a.««i-  •>!'  II  i^  l«  !ii' a!Miiir*.  •  •»ii*i'l«rfl  iii»i  •miy  a-*  !li«  ir  ••«  n  pt  i-r*.  I^ixl  «*!''••  j-  •  -■• 
til*  tl  o 'A  l.iiii  ii:tii  11  I'lii-*  jo  a  <'ii*<t«*ni  •Imx  i-l  Xn  ii-  ir'*ui  ihr  i-iiri«litu*''<ri  •>'  t^^ 
:iiiti*-iit  <  i'i-ii.-i:i-.  \\li<i.  ill  llti-ir  i^n'at  i-<Mitii-i|-.  -••iin-tMui*^  trii'il  raiiiSal  a*  •  i*^ 
(i'Mi*    ri!i'ili.;    T'l    tl.f    |iiil'!; /..-..'    ,iji*tl    I  "h'-i'i'im    •i-rhAilf''  i^i'-fUr ,  rt  .ft^  '>  31,^% 

t;t^"f'  «•'  ;  f- r  ."  '  All  !  iI  )i:i^  a  ]it«  iiliar  jip'pri.'x  in  iIh*  Kiiirli^K  r'«ii«::t<i:.  :^ 
wliii  ii  liao  inrii  !i  iiii|ir> >vi-i  ii|f»ii  lin-  aiitii-iit  iii-*<I>l  nii|H>rt«*il  liiih«-r  7.*<'r:i  v.<* 
fiiiitiiiiht  )'*"r.  lli-Mj^li  ill  ^•■hi-ral  tli«*  iiiii>tii  (ft  lln'  lci;i-laliv«*  aiiJ  j:;  !•'..&• 
iHiwiTo  I'll. -'if  III  I.I-  MpMi- i-ari-tiil!\  a\'M'|t-l.  r  \ ft  j?  mav  lia|)|M-ii  t)t.»(  a  "u'-^-il 
iiilni^tni  \\i!-i  I'lf  a<liii.iii'«rr.it imi  III  iiiilitii   athiir-  iiia\  iiilnii:;f  tin-  ri;^li'.-    (  ii« 

,.,..  .      J |»li-.  aii'I   !•  •   iT'iil'y  •»!'  ••ii'li  rriim—  a-*  tin*  •trlinury  iiia::i^tra!r  i.!>*-f 

*  '  ••!  irt"*  M"!  ••!' raiiiiol  imiii-*!!.  Oi'ilii'-i-  ili»-  ri*|iri->i>iitati\  i"«  ••!  lli<- |x  "i .« 
«»r  Ih'M"!'  lit'  «-MiiiiiiiM.<o  i-aiiiiiit  I'r'tj'triy  j»///*'.  lH'i-aii<«f  tli»*ir  fi»ii«tilin*i.S*  an-  lt# 
p:irtii"»  iiijiiP-il.  aii'l  'an  iIh  Pi'Tf 'Hily  unfft  h.  lint  lu'llin*  whal  i^-'uri  •}.«.'. 
llii«»  imjri  ai  Itiiiiiil  I'l-  tri'l  '  N'l't  Im-i-ii-i-  \},v  «ip!:iiarv  (ril'iiiial**.  wli:«ii  "■•tii 
li:itiir:i!!\  I'f  -\\:i\«'(  li\  il.'*  aMt  li-irir  v 'if -•  powiTtuI  an  a«'«'ii«»i'r.  I»»a«««ii.  If.- f>- 
I'iirr.  will  -ilj^,'!  -f  lll.il  I*  :-  I-r. Ill'  !i  i»I  Tin-  |i-:ii-laT  urf,  uljltji  r»'|tri'-«'iil««  ih*'  j-'"«ji«. 
iini-l  I'lii.^'  i:-  •  lia»j«*  I-  1  ■!••  tl.f  "TJn-r  I'Tain-h.  uhii  li  i-niini-t'*  ♦•!'  xhr  i,.»^  ..  :*. 
wliti  lia\«  !»i  itii  r  I'f  H.i'ii,-  iiitiii -.t-  11  ir  tin  -aiip-  |i.i--i«»ii'»  «■«  jnipiilar  a*«iria 
Mil'*  /  ri..-  ]•«■  a  '.  .i-t  -iij.i  ri-ri?v  wlmli  llii-  1  ••:i- *.ti;l  i'>ti  ot' tin**  i-lari'l  *x,j'y 
iiv«*r  1! I   I  l.i*  <  i  !•  ■■•  ..in   **r   ll-iniaii   riiiul'ln*.  \\  JMTi'   tin*  jk*i«|i!i'  Wfn-   at   tt* 

'ii-V        ■    .    •   •■  »*■»■■        .    .t.  Ml    M    J    i:.l  •       :   |:r-:    lli*l    !#•      r«. ia  J»4«     •»  PW. 

• .1                 !     .  f                  '       ■■.If         ' ;    I    ■  "  1  •  Ji    I 

I'lh  ■•  I      II  ,  .  ;  :       |.    ..    ■  ■■ »  ,.  •  T            •    I  II   •    I'  «     '  •• 

t    •!    ■•   •  ■      I   .     I     ■             4   I..   |.  .>  ir    M.«  :2    1  Tf     <    M  J  w    V«|  IX  :4^ 

«|Uiiir«l       I   ■  ;'  '  .     -t  -   •     t    II  ■         '.-  I.   ■  I    fi .  I     •-  |'.Mi.-r    1*^  A4 

I  til  til  ■«       -        k  I.            II  .^.            •     r  •■   '■    '  V  '   '» '<•    1^ 

whr'i'  ,••,....     .1        •-      '1      ,     '        r     '■    •  •  •   '  ■.                '     ..    I.  .  k         [■*."» 

■(bri*  I  .      .      .  ...  ,     :  ,        ,       .      .  ,w  ■    !■.      i  ,'.  I     if  #     M    III    «-|    !*,      I.    fti    •> 

Ihv  l.k-   .     .     •■  «  ■!  '  I         /.         /■■■      4  t   \m 

jH'iT*       \   :.    :i.  !'■    I-    ii    !■  '.    M'.     'iii-|.r,-:-  a  ■■<    tri'i«<iii.  .iii-l  fT."|-r>:«tn  ••f  f»*l"fi»       a*.  I  •.h* 
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|M>ii<li«>l  !■  !  .»•»!.  t  ■  ..''.I,..-.  III!  ;'r...  -.  ■•!.  ••!  M.ir- )i.  l'-*''.  K'tw-ini  K:*./Karrx*  a  n  ^ 
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same  time  both  judges  and  accusers.    It  is  proper  that  the  nobility  should  judge,] 
to  in.surj  justice  to  the  accused,  as  it  is  proper  that  the  people  should  accuse,  to* 
insure  justice  to  the  commonwealth.    And  therefore,  among  other  extraordinary 
circumstances  attending  the  authority  of  this  court,  there  is  one  of  a  very  singular 
nature,  which  was  insisted  on  by  the  house  of  commons  in  the  case  of  the  earl 
of  Danhy,  in  the  reign  of  Charles  ll.;{h)  and  it  is  now  enacted,  by  sUitute  12  &/ 
13  W.  lil.  c.  2,  that  no  pardon  under  the  great  seal  shall  be  pleadable  to  aup 
impeachment  by  the  commons  of  Great  Britain  in  parliament.(t) 

2.  The  couil  of  the  lord  high  steward  of  Great  Britain(/r)  is  a  court  instituted 
for  the  trial  of  peel's  indicted  for  treason  or  felony,  or  for  misprision  of  either.(/) 
The  office  of  this  great  magistrate  is  very  antient,  and  was  formerly  hereditary, 
or  at  least  held  for  life,  or  dum  bene  se  gesserit:  but  now  it  is  usually,  and  hath 
been  for  many  centuries  pa8t,(m)  granted /?ro  Aac  rice  only  j  and  it  hath  been  the 
constant  practice  (and  therefore  seems  now  to  have  become  necessary)  to  grant 
*it  to  a  lord  of  parliament,  else  he  is  incapable  to  try  such  delinquent  r*9(i*> 
peer.(/i)  When  such  an  indictment  is  therefore  found  by  a  grand  jury  *• 
of  freenoldere  in  the  king's  bench,  or  at  the  assizes  before  the  justices  of  oyer 
and  terminer,  it  is  to  be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer  may  plead  a  pardon 
before  the  court  of  king's  bench,  and  the  iudges  have  power  to  allow  it,  in  order 
to  prevent  the  trouble  of  appointing  a  high  steward  merely  for  the  purpose  of 
receiving  such  plea.  But  he  may  not  plead  in  that  inferior  court  any  other 
plea,  as  guilty  or  not  guilty  of  the  indictment,  but  only  in  this  court ;  because, 
in  consequence  of  sitch  plea,  it  is  possible  that  judgment  of  death  might  be 
awarded  against  him.  The  king,  therefore,  in  case  a  peer  be  indicted  for  treason, 
felony,  or  misprision,  creates  a  lord  high  steward  pro  hac  vice,  by  commission 
under  the  great  seal,  which  recites  the  indictment  so  found,  and  gives  his  grace 
power  to  receive  and  try  it  secundum  legem  et  consuetudinem  Anglice.  Then,  when 
the  indictment  is  regularly  removed  by  writ  of  cer^ioran,  commanding  the  inferior 
court  to  certify  it  up  to  him,  the  lord  high  steward  directs  a  precept  to  a  serjeant- 
at-aiins  to  summon  the  lords  to  attend  and  try  the  indicted  peer.  This  precept 
was  formerly  issued  to  summon  only  eighteen  or  twenty,  selected  from  the  body 
of  the  peers:  then  the  number  came  to  be  indefinite,  and  the  custom  was  for  the 
lord  high  steward  to  summon  as  many  as  he  thought  proper,  (but  of  late  years 
not  less  than  twenty-three, )(o)  and  that  those  lords  only  should  sit  upon  the 
trial  ;^  which  threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown 
and  this  its  great  officer  of  selecting  only  such  peers  as  the  then  predominant 
party  should  most  approve  of  And  accordingly,  when  the  earl  of  Clarendon 
fell  into  disgrace  with  Charles  II.,  *there  was  a  design  formed  to  pro-  t^c^aq 
rogue  the  parliament,  in  order  to  try  him  by  a  select  number  of  peers,  *• 
it  being  doubted  whether  the  whole  house  could  be  induced  to  fall  in  with  the 
views  of  the  court. (/?)  But  now,  by  statute  7  W.  III.  c.  3,  upon  all  trials  of 
peers  for  treason  or  misprision,  all  the  peers  who  have  a  right  to  sit  and  vote 
in  parliament  shall  be  summoned  at  least  twenty  days  before  such  trial  to  appear 
and  vote  therein ;  and  every  lord  appearing  shall  vote  in  the  trial  of  such  neor, 
tirst  taking  the  oaths  of  allegiance  and  supremacy  and  subscribing  the  declara- 
tion ai^ainst  popery. 

Daring  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not  properly 
in  the  court  of  the  lord  high  steward,  but  before  the  court  last  mentioned,— of 
t)ur  lord  the  king  in  parliament. {(f)     It  is  true,  a  lord  high  steward  is  always 

*;('<>ni  .lour.  Mny  .'»,  1079.  H  $nae  •el^n^ar  dTntrt  U.  grand  rnntachal  d'AHj/UUrrt: 

'»)  ."N-.'  eh.  :{|.  qui  doit  fairt  un  precfpt  pur  fair*  trnir  xx.  Mrifjtv-uri  0u 

•  *,  4  In-t.  5^.    2  Il.iwk.  V.  C.  5,  421.    2  Jon.  M.  ^    xviii.,  4c.    YfAr-lM«ok,  13  lltn.  Vlll.  11.    S««  SttuiiJf.  l».  C 

'    1  r.iiUtr  l'.»^.  152.    Z\n»t.'2fi.    4  InsL  5».    2  llawk.  P.  C.  5.    liarr.  234 

'"   I'ryii.  on  4  In«t.  4fi.  (•)  Kelrnge,  ft6. 

•    (^tawl   un    Kcj-ncur  do  parlpnipnt   ttrra  arrein  dft         (^ )  Carte>  Life  of  Orrooode,  roL  IL 

tr  its  u  <,u  fdi,n>j,  U  my  p  ir  f-  s  leftrtJt  pitmts  /era  un  grand  (f)  Fo»t.  141. 


'  The  (Jocision  is  by  ii  majority ;  but  a  majority  cannot  convict  unless  it  consists  of  twelve 
or  inort^.    See  anft',  book  iii.  p.  370,  note. 

A  poor  cannot  have  the  benefit  of  a  challenge  like  a  commoner.    1  Harg.  St.  TriaU, 
198.  388.— CuiTTV. 
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2G3  rriiLIi*  \VIU>N4;S.  [Bom  It 

n|»|H)iii(i'il  ill  i)i:it  «-aM*  t>»  r«-:;iil:itf  and  adtl  wrj^ht  to  thi*  pn«ri*t**iin^« ;  hai  Wr 
1*1  nitliri*  Ml  tlif  iialiiiT  *ti'  a  oiK-aUrr  j^ru  t»wi>»*rr  nr  fhairiimii  fl  th«*  o>urt  iIia9 
till*  jll'l;:i*  «'t'  It  ;    ttir  lli««  (-ii||i'i-(iv«'  hiMly  fit'  tin*  iH'rr**  WW  itllTflll  lli«*  jati|*«  «  l-4b 

(if  law  iiriil  t:ii  (.  aiMi  t)i«'  lii^li  hti'waril  lian  »  vnti*  uitli  tli«*  r«*»l.  in  n^lit  i^f  ki« 
|H*i*ni:;f.  \\n\  in  tin*  f-mirt  ••!  tin*  Itinl  lii^li  Mrwanl.  \»liif*h  i«*  liflil  in  the 
«»t'  parliaiiH'ht.  Itr  i-  tin-  ?*filf  jii<i;;i*  nf  inalirr*  •A'  law.  a**  tin*  loni*  lrH»r« 
iiiattt-r-  ••!  t:ii  t  ;  ainl  a-  t)if\  iiia\  imt  iiidTlm*  with  hi  in  ill  r(*^ulaliiii;  thv  |»f^ 
L'«'f«hiii;*>  •>!'  I  lit-  (iiurt,  •*•»  lit*  ha-  mi  i*i;;lit  t«i  iiiliTriiix  with  thnii  in  f^ivin^  aby 
Vdlf  ii|Miii  (hi*  trial  r^  Tin  I'l-ion'.  ii|H»ii  thr  nirivictinn  uimI  attsindrr  ••!  m 
tiir  iiiiir>li  I'  ill  tiiil  |iai-liatiii-iit.  it  hath  U'fii  iii>lili-ii  hy  thr  jii*l;;i*^- •  •  ihst  in 
thi*  «hi\  a|>|Miiiit*-<l  ill  tin*  iiiiliriiit'iit  t'nr  «'X«*4'iitiiiii  fkliiMiM  ia|»«4*  Ifliirt*  rxrv ati*^ 
(|i»nr.  a  iM\v  t iiiH' •»!*  cNc  lit iiiii  iiiav  ht*  n|i|H»iiiti*il  l>y  «'ith«T  lh«*  liii;h  ri»an  <^ 
|mrliaiiii  III  •liirin^  it<*  ^iltiiii;.  though  no  hi^h  Nli-^aril  Ik*  i-xiMin;;.  or  in  ib# 
ri*(i*>-»  fit  |iarlia!ni-iit  l«\  tli«-  riMirt  ut'  kiii^'H  liftn-h,  the  rti-onl  U>ini;  rrnnned 
into  that  « iiiirt. 

***iLl  1  *'^  '*^'^  h«*rn  a  |MMiit  lit'  ^«inir  (-fiiilniv«*n«y  wlifthor  th«*  l«i!»h«i|«i  Kat* 
^  iitiw  11  ri:;ht  tn  "^it  in  th«- 4-<Mtrt  of  tli«»  lt>r«l  hii;h  htfuunl  t>i  \T\  in^itt- 
inrnts  iit  trraHiin  anil  iiii'*)iri<»iiiii.  Soiiir  iiu'lint*  t<i  iiiiai;iii«*  thoiii  iiir|ii«|«<«|  tttnlrr 
thi*  p'tiiTal  wiinN  **\'  tin*  ^^tatntr  nt  kin^  Williani.  **iill  iN-fi>  wh«>  ha%*r  a  ni^il 
to  Hit  ainl  vote  in  |iarlianiriit  ;"  hut  tlu*  t-Niin'-^inii  hml  lH'«*ti  much  rU*an-r  it  it 
htttl  hft'ii  "all  i»r'L"  aii<l  ii'it  **all  f»»r/*;"  \**r  thoU;;li  hi^h«>|i«*.  «>n  a(^r^»unt  of  tKc 
huninii-**  aiiiii'xnt  tn  th«'ir  l>i»hM)irii?*.  an*  i-h'arlv  lunU  «»t'  |iarliaiiii*nt.  yrt.  ikftr 
IiUhnI  ni't  hriii*;  fiinniili'il.  iltf\  ar«*  tint  uiiiv('r<»ally  alh-wni  ti>  Ih*  |HH-m  with  lh« 
ti*in|Mii-:il  iinhility:  .'iihI  iHTha]i<«  tlu'*  w«tnl  niii^ht  hi*  iiiM'rt«*i  |>iiqHNM-lv  witL  a 
view  to  i'X«-liii|i*  thcni.  Ijiiwtvrr.  tl.i  r«-  i>  no  in-raniv  nf  th«'ir  iiiltiiii>  •»fi  tnak 
lor  capital  otlrnrt  ^.  fvni  iipnn  iiitpi  a«  hniriit**  or  iiit|i(-tniriit-k  in  lull  iKarliameBi. 
niiirh  ti— .»  in  th««  rniirt  \\«>  ai'i-  u*t\\  tn'atini;  **\'\  t^r.  imliTil.  thcv  UMuallv  «iiW 
<lniw  viiliintai'ilv.  hilt  «iitt>ra  pp'ti-«t  ih'i  laiiiii;  tht-ir  ri:;ht  l*»  Mav.  It  i*  «»l«M-r^ 
iihlo  that,  in  thr  «'lrv«-iith  rhapti-r  ot  tin*  ri»ii-»titulii>ii- nt  t 'lunn<l«in.  maiir  la 
pariiaiiinit.  11  lli*n  11  .  thvy  an*  i  \pn  — >ly  rx<'ii**fl.  nith«>r  than  fX«'lui|«'«i.  fr«^«i 
Mttiii:;  ainl  xotiin;  in   triaN  \ihi'ii  }\n-\  I'liiiii*  to  <'*i|i«'«'i'n  lit«' iT  linih :   "*  rp^ib-*^. 

tiumttutt  -h*  ill    in*  iiiftr-'tum,  v*  I  ti'i  iii'-rtrin;"  uinl    Ih-t  kft*«  i|iinrn*l    Willi   thr    kiAr 

lirn-up«'ii  u:!**  not   III!   af-roiint  ot'  thf  «*x(-«*ption.  >  whiih  wa»*  ain*v^*al*lr   to  tbr 

raiioii  law.  >  hut  o|   tin*  L'^'in-ral  ruh*  that  <*oni|Hllril  th<*  hi-hii|m  tti  MtlrncJ  at  all 

Ami  till*  iht«'rniiiiat  ion  nt  thf  houtc  nt' hmU  in  thi>  larl  nf' l>aiil»v'n  i-aM*.>  r  •  vbitit 

liath  iVi-r  oiiit-i-  hmi  a'lhiTtil  to,  i«»  •-iin**onant  to  ihi'M-  i-«inMituiionf* :  **  tluit  tk# 

hinU  ^*>iriiual  havi-  a  n^rht  to -tay  Hint  "^it  in  court  in  capital  caiH*i>  till  tlfe«c«««fl 

]iro«'«-i-'i^  to  till-  vi>ti'  **\  ;^Miilty  or  not  L'uilty."     It  niii-t  U*  iiotfil  that  thi»  rv^4»> 

tioii  «-.\ii-i.iU  ••iil\  to  tn.il-  •/*   full  j"i'^(i'tiiii  fit :  tor  to  the  «'iiun  i»t'  the  l«>nl  ki^ 

hti*wai<l    in  uh;i  h  ipi  \**if  <  an  !•*•  l'I'  ''H  hut  iin-n-U  that  n|'  guilty  or  n(*t  |*iiihi 

nil  hioho|«,  a«  oiii  ii.  •■\iT  v\;4'*  •>!- ii'iilij  1h>  xuniiiioiii  •! ;  ainl  th«»Uh;h  tht*  Matatr  «tf 

«  !.••  1      kiiiL;   Wiliiaiii  *i  •  .'iii.iti-  thf  iiiiM-ii  iliiiir<i  in  that  lourt  a«t  well  a»  ib  ta* 
-♦»•»  1  11  111 

-*     iiiiirt  lit  |i:ir!;:tiii«  ii!    \«t  i:  iif  \  i-r  intiiiili-«i  tti  ni-u  •iiiim1«*i  tir  altt*r  it*  roa%l4 

tutioii.  ai.'l  «-iiii*.i-i|iii  I  t;\  .i.  «-  in.t  jw*-  tin-  lonN  ^pmiual  any  ni;ht  in  m^r*  *4 

IiIinhI  w  lib  h    th«-\    ha<l    I  ■•!    l--!>>ii-  Aii'i    w  h:it    ntakf^   tln-ir  cxt  la»H>CI   mcTV 

rca*»>>iial-ii-  !•».  tiiai  il.«  \   i;t-'    i.->  i  _i.i  t<>  hf  tiii-<l  tin  ti.»«-lvrf«  in  thr  «^Hirt  ol  xhu 

lonl  hiu'h  -ii-wiii'ii.  -'     ahl  i  i.<  ii-:-'!!-  -urily  oui^hi   imt   tti  If  jii«lf(r«  thrnr.     Fur 

the  pnv  111-::*- oi   hi  mi;  thii'*  ii  •  •!  •!«  pi  n>N  upon  nohiiity  ol  IiIimmI  rather  thaa  a 

M*at   III  iht-  tiiMi'^i'.  a-  a)>p«  ar-  tr>  in  tin-  ir:al  ot   p«>pi">h  lonl^.  ol   l<irtl«  an«ltfr  a|tT. 

•ilnl     -"iiii  I*    \\i*'    liii'.oii     ••!    !'.«-    '^•••--    ifl-ii'tx,  tlioiijli  ti'it    ill   the   numl»er  ««^  1^ 

^i^ll■«  1 1  ;   ati>i   ii'iipi   !  !.•    !  •  ..i  •'  .tt   *»  !i..i.i  -^  -  i'  h  a*  tin*  «j  .i  tii  fi»ii«Mtri  ttr  iliiV  A^c^r. 

ninl  «'!   a  i  p«  i  i«  --•  -  i'\    !•;■         .ii.  J  p"    ri  ""••  *  h\    n.ari"..»ji-  al-o.  iinl«-<k*  tl»^v  Law. 

W  In  it  «!".\  .ij-  I  ^.  «li-p.ii  .ij-    i    t :.«  iii-ii".  •  •»    h\    t;kk:nj  a  t  ••iiiliioiirr  Ko  tbi'ir 

hu**haiii  ' 

•■••I'l.i        t.U        ..  ■I»:.i" 

•  »-•-•  -  l.r      \\i  Ui  r»«a*.  1«1 

•  I    I  '.   .1   ■.»    M  ti    .      'i      I 


'  llul  ]t-i|i  ••»••<•  \'\  niain:i^i- I  :ininit  U-  «al<l  !•*  U*  i  lilluMf  il  h%  blou«l :  foT 


Chap.  19]  PUBLIC  WRONGS.  266 

3.  Tho  court  of  king's  henchyQc)  concerning  the  nature  of  which  re  partly 
inquired  in  tlio  preceding  book,(y)  was  (we  may  remember)  divided  into  a  crown 
side  and  a  plea  side.  And  on  the  crown  side  or  crown  office  it  takes  cogniziince 
of  ail  crirainai  causes,  from  high  treason  down  to  the  most  trivial  misdemeanour 
or  breach  of  the  peace.*  Into  this  court  also  indictments  from  all  inferior  courts 
may  be  removed  by  wri^  of  certiorari^  and  tried  either  at  bar  or  at  nisi  priiis  by 
a  jury  of  the  county  out  of  wliich  the  indictment  is  brought.*  The  judges  of 
this  court  are  the  supreme  coroners  of  the  kingdom,  and  the  court  itself  is  the 
principal  court  of  criminal  jurisdiction  (though  the  two  former  are  of  greater 
dignity)  known  to  the  laws  of  England.  For  which  reason,  by  the  coming  of 
the  court  of  king's  bench  into  any  county,  (as  it  was  removed  to  Oxford  on 
account  of  the  sickness  in  1666,)  all  former  commissioners  of  oyer  and  terminer 
and  general  gaol  delivery  are  at  once  absorbed  and  determined  ipso  facto; 
^in  the  same  manner  as,  by  the  old  Gothic  and  Saxon  constitutions,  r  4(266 
^^jure  vetusto  obtinuit,  quievisse  omnia  inferiora  judicia,  dicente  jus  rege*\zf    *• 

Into  this  court  of  king's  bench  hath  reverted  all  that  was  good  and  salutary 
of  the  jurisdiction  of  the  court  of  starchambeTy  camera  steUata,(ay  which  was  a 

(«)  4  iDst.  70.    2  Hal.  P.  C.  2.    2  Hawk.  P.  C.  6.  roof,  nor  an  taxj  mM  to  have  rvmaioed  there  to  Ute  m  th« 

{*)  ^Mfv  Utok  ill.  page  41.  roign  of  queen  Elisabeth,)  It  may  be  allowable  to  propoat 

O  r^iicriihuuk,  /.  1.  c.  '1,  anotbor  conjectural  etymology,  aa  plau»>ible  perbnpe  aa  any 

(■)  Thio  is  said  (Lamb.  Arch.  154)  to  luiTe  been  eo  called  of  tbem.    It  la  well  knoarn  that  before  tbe  baiiUbment  oC 

eitber  frum  the  8axuD  woid  rreopan.  toifecrurgorem,— 4>r  the  Jewa  aodor  Edward  I.  their  omtracta  and  obligatioaa 

fnjiu  ltd  punishing  tbe  crirurn  tUlUondiiu,  or  ooaeuage,— or  were  denominated  in  our  ancient  rpconla  Uarra  or  ttarrtt 

bfcouw  th»  room  wh«'rvin  it  aat — the  old  c«iuucil<hHmbor  from  a  corruption  of  the  Hebrew  word  «Vtitr,  a  covenant. 

of  tbtf  pulacv  cif  Wf8!miu8t«T.  (Lniub.  148.)  which  ia  now  Tovey'a  Anffl.  Jitdaic.  32.    tMden,  tit.  of  lion.  ii.  34.    Uxor. 

couv«'rt<Hl  into  the  lott**ry-(>nice,  nnd  forma  the  eaMtem  side  Hraic.  i.  14.    Theae  atarra,  by  an  ordinance  of  Kichard  tb« 

of  Now  i*alarce-yiird — wiui  full  of  wiiidtiwis  or  (to  wliich  8ir  FIrar,  proaanred   by  Hoveden,  were  commanded  to  be  en* 

ICiiward  Cuke  (4  lii!it.  i¥S)  iu-C'*dca>  bucauaw  hofjin  the  muf  rolled  and  d«*poaited  in  cheats  under  three  keya  in  certain 

therM)r  wati  at  the  fli-at  garniMhi'd  with  gilded  9tar».     Aa  all  plaoea,— one  and  the  moat  conaiderable  of  which  was  In  tba 

theav  are  merely  coiOectures,  (fur  no  atars  are  now  in  the  king's  exchequer  at  Weatminater ;  and  no  starr  was  aUowad 


of  their  husbands  they  have  even  a  less  estate  in  their  nobilitv  than  bishops,  it  being 
only  durante  viduttatc.  See  the  editor's  cor\jecture  how  the  notion  was  originally  iutro- 
duce<l  that  bishops  were  not  entitled  to  a  trial  by  the  peers  in  parliament.  Book  i.  p. 
401,  note.  Since  that  note  was  written,  the  editor  has  been  happy  in  finding  what  he 
sug^t'sted  only  as  a  conjecture  drawn  from  general  principles  confirmed  by  the  more 
extensive  learning  of  the  late  Vinerian  professor,  Mr.  Wooddesson,  who  not  only  has 
adopted  the  name  opinion,  but  has  adduced  in  confirmation  of  it  several  instances  of 
bishops  who,  being  arraigned  before  a  jury,  demanded  the  privileges  of  the  church,  and 
disclaimed  the  authority  of  all  secular  jurisdictions.    2  Woodd.  585. — Christian. 

*  Without  some  statute  for  that  purpose,  ofl:ences  committed  out  of  England  are  not 
cognizable  by  this  court.  1  Esp.  Rep.  62.  1  Sess.  Ca.  246.  If,  however,  any  part  of  an 
oftenee  be  completed  in  Middlesex,  though  the  rest  were  committed  abroad,  an  indict- 
ment lies  in  this  court,  or,  in  case  of  misdemeanour,  an  information,  if  the  offence  were 
committed  in  any  other  county.  1  Esp.  Rep.  63.  2  New  Rep.  91.  And  this  though  the 
defendant  himself  was  out  of  the  kingdom  at  the  time,  if  he  causeil  the  offence  to  be 
committed  here  ;  as  where  the  defendant  sent  over  a  libel  from  Ireland  to  be  published 
at  Westminster.  6  East,  589,  590.  Persons  in  his  majesty's  service  abroad  committing 
offences  there  may  be  prosecuted  in  the  King's  Bench  by  indictment  or  information, 
laying  the  venue  in  Middlesex.  42  Geo.  III.  c.  85,  s.  1.  *8  East,  31.  So  offences  com- 
mitted in  the  Eiist  Indies  are  subject  to  this  jurisdiction.  24  Geo.  III.  sess.  2,  c.  25,  as. 
('>4,  7H,  81.  5  T.  R.  607.  So  if  high  treason  be  committed  out  of  the  kingdom,  it  can 
only  be  tried  in  the  court  of  King's  Bench,  or  under  a  special  commission.  32  Hen. 
Vlil.  c.  23.  1  Leach,  157.  1  Ilale,  1.  And  this  court  has  jurisdiction  by  information 
over  otlences  eoiamitted  in  Berwick.    2  Burr.  860. — Chitty. 

^  All  informations  filed  in  the  court  of  King's  Bench,  and  all  indictments  removed  there 
by  rcrhnran.  if  not  tried  at  the  bar  of  the  court,  (which  rarely  happens,)  must  be  tried  by 
writ  of /./.s<  prius. — Christian. 

"  Hut.  by  the  'Jo  (Jeo.  III.  c.  18.  it  is  enacted  that  the  session  of  oyer  and  terminer  and 
gaol-delivery  of  the  gaol  of  Newgate  for  the  county  of  Middlesex  shall  not  be  discon- 
liniUMl  on  account  of  the  commencement  of  the  term,  and  the  sitting  of  the  court  of 
Kind's  B»nch  at  Westminster,  but  may  be  continued  till  the  business  is  concluded.  And 
tbe  \V1  (i«'o.  III.  c.  4S  was  j)a.ssed  to  continue  in  like  manner  the  sessions  of  the  peace, 
and  of  oyer  and  terminer,  held  before  the  justices  of  the  peace  for  the  county  of  Middle- 
sex.— Christian. 

'  In  one  of  the  statutes  of  the  University  of  Cambridge,  the  antiquity  of  which  is  nol 
known,  the  word  starrum  is  twice  used  for  a  schedule  or  inventory.  The  statute  is 
entitled  De  compuiatiofie  procuratorum ;  and  it  directs  that  in /ine  computi  JkU  BtMrmta  pit 
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(iiurl  III' viTV  niitii-iit  uri^riiia!.. '•  -  Imt  iirw-iiiiHji-llril  liv  AtututfA 'I  II<-n  VII  <-  1 
and  L'l  111  II.  VII J  (-  l^o.  t  ••iioi-liiii;  ••!  iIim-i-<«  lonl^  -|iintiiul  ainl  li*iii)«itraa  i-^  it.£ 
|»riv\  I  tiiiii<«i  lliu'-.  tii:;«-llii-r  with  two  ju<l^i*«  nl'  Clir  «  uiirln  ••truriiiifin  law.  «  tc 
uul  llif  iitiiTVi'iitMii  «'l  aiiv  jury  Thfir  jiiri'*«lii  thin  i-.\(i'iiili-«l  if;n>ll>  **^*  r  n^fi^ 
•-'r*  1  l**''*.P>r>  .  iiii'<f>«'lt:i\  ioiir  i»t'  ptlirritl*.  tiinl  iilli«-r  unloriiMin  *iiii«li-iiit-ai«-n*rt 
* " -^  ••Miti*:ir\  ti»  ilir  l:i\i<«  i*t  ttt«'  land  V«'l  tiiin  \%a^  alli-rwarii*!  a*  .•r; 
('lar«*iiili>ii  iiitiii'ia^  ii<*  •' .  *<tri-Ii-hf<l  **tii  tin*  u-ttrrliiii;  •*!  all  |inM-iMiii:At;>*!««  al  ; 
onirr-*  "t  -I;itf;  to  I  In*  viii<!M'at  ifi;;  ••(' illi*:;al  r«iiiiiiii»'<ii»iiN  uii<l  i:rai»l««i1  lu  •i^-  (•»> 
lion;  iiol'liiii;  ti>r  liiiii«>iir:ili|i-  tli:il  wliirli  |i|i>a*««'it  aii<l  Tor  ju<*t  llial  nliit  li  |tn-rii«^ 
aii<i  li«'i-<>riiiiit:  \**ti\i  a  nMirt  •»!  law  t<»  <l«-t«'riiiiii«*  rivil  ri^lit.«t  and  a  i-*Mirt  nl  r«*\ '  !«•# 
t«i  iMirit-h  ihf  ti-f'a^iirv  ;  tin*  <-iiiirifii-(alili*  l<y  |ir«M*iainuti*in«*  vnjmnin;*  I-'  lUr 
p(*«i|ilc  tliat  wimii  wan  iii*t  i'iij«Mnfit  liV  tli*'  la\»N.  unil  |iri»liiliiCMii;  (liat  « Li<  L 
WttN  niii  |iri>liil>it«'d  ;  aii«l  tin*  htar-rliainlM*r.  uliirh  riinrii-lt<J  i»t  llii*  isam*'  |«  r«-^ft« 
ill  (litlrn-ni  nioni"*,  r«ii<*iirihi;  tin-  hrrat-li  and  di**tilMMti(<nf-r  In  iIhim*  |»riM  iaiual.'^* 
by  Vi-ry  i;ri*at  tiin-*!.  Mn|iri*>«'nni«-nl-.  and  i'<ir|Hinii  ••i'V«>ri(ii*n :  n»>  that  aii\  <i.*rr 
ii|HH'l  !•*  any  act-*  <•!'  **lati*  i>r  t<»  tli«*  |M'i>«iiif«  i*t'  rklalrnnu'n  wa**  in  iin  litm*  tu**rx 
iK»nal.  aihl  tli«*  tnuiitlatioii'*  **\  riifltt  iu*vrr  ni«irr  in  datii;iT  t<»  In*  tli**ir«>%«<i2 
r<»r  uliirli  iva^iMi  It  ua'*  tinalU  utHiIi<«iird.  l*v  htatiiU*  1«>  i'ar.  1  r.  In.  !•»  xLe 
goiiiTal  joy  lit' till'  uimlf  natiDii.  '/ > 

*'*IV<  1  ^  *'l  li«'  «'f»ui*i  nt  rhu'itlrtj,'*  t  itf  wliii'li  wi*  al<««»  tiiriiifrlv  »|ii'kr  /  ••  a 
^  inilitarv  i-iHirt  i>r  court  of  ImniMir.  wluii  held  U'lon*  Itu'  «-arl  lujkn^LM. 
onlv.  i^  al-ii  a  rniinnal  i-'iiirt  wIumi  Ih-M  Itfton*  iIk-  lunl  tiiLrli  i*«»nnlaMr  ol  Mxi 'lab-; 
j«iiiill\  uitli  tli«>  rarl  niai-oliai.  AipI  tlu-n  it  lia^  jiiri-Mlirtii»n  iiv«t  |il«-a*  •^l  i.> 
and  nii'iiilu'r.  arioiii;;  in  iiiatti*n«  <»l  arm**  and  il«'«>il»  nt'  uar.  a**  w«*li  I'Ut  •'!  ii.*- 
n*aliii  a*«  UK  hill  it.  Hut  tin*  i-riniinal  a-  wrii  a<«  rivil  part  <tt'  iii»  autii*<nt\  w 
fallwi  iii(«i  rittirr  di«»iiT.  tlirn*  liaxiii:;  Im-i'Ii  tin  |N>rniaiivnt  hii;h  i'«iiiMal  m  •<! 
Kllifiaiid  liiit  iitiiy  y/"  /i«i''  ('•<».  at  t  ••riiiiali«>h«t  ami  tin*  likt*  aiitiiv  tin*  allat:-:*? 
and  fXi'i  utmn  f>t  Statli»ril  iluk«*  "t  liu«-kiii:;liani  in  tin*  thirtffiith  war  i>l  II*  nr- 
VIII.;  till' uutluirity  anil  rliar:!«*,  ImiiIi  in  uar  ami  |H*ar«'.  Umhi;  d«fiii«^l  t«"»  ai^i^' 
lor  a  fkul'ji'f't  :  Ml  aiu|il«'.  lliat  wlifii  tli«*  i-liit-t' ju**lii*«*  Fiiifux  \%a«  a-kt-*i  hy  k.a^ 
llonrv  iIm*  i*!ii:liili  lii>w  tar  tlifv  i*xt«>ndi*il.  li«*  dn-liiird  aii^wrrini;.  ainl  •aid  iL*' 
dt*('i*4iiiii  u|'  that  t|Ui*-ti««ii  iM*|i»n:;«-d  (•>  iIk*  law  nt'  arm*.  an«l  not  !••  Il«i*  ijkm  *■: 
En^laihl.  7  • 

f)  Tlti'  lnirli  4'iiui't  i)t'  ihimir'ilt\f,\h  ^  h«-Id  iN't'on*  tin*  Inni  hii;h  admirsi  ••!  Kn^: 
land  fir  lii"*  «li-i»ut\ ,  -«i \  li-tj  thr  Jud:^«'  i>t  (hi*  admirali v.  in  iioi  nnlv  a  I'ifurt  ••!  i  '.\  . 
liUt  al<Mi  lit  rnimiial  jun-dn  ti«*M  Thi**  I'nurt  hath  «-«»::nixan<-i*  •*!  all  rnnu-*  ai.-: 
4>t1rnft*<  i-i'lnriiittrd  fithrr  ll|M>n  I  hf  -ra  i>r  I'll  thr  I  iia**!**  iillt  i»t  till'  IhmJ\  iir  f-jklra* 
of'  aiiv  Ku::li-h  ntuntx.  an<l.  hv  -tatuti*  l.*»  \l\*  II  r.  •{.  i»t'  ilt-atli  and  ii.a\  )«rK 
litt|>|M>hiii:;  III  ;:ri-ai  -hi|>-  hviii:;  and  hnvrrin:^  in  lli«*  main  rktrt*aiii  •»!  ;;n-at  nrrr^w 


h*  W  «a!i  i  mil  ••  .t  «•  r     t  ui.  I     t.  •■  n.       1  th-   •«!  I   r<  |-  •!  '    Tli*    jiwt  •■!  am    li>lii  wkwil   fll«  fnf«»i| 

ttirlr*      M  ^  t    t  •    ■;    \  i'  '    f    It     i|r.fit.|i     V|i«-  l«ffitBlia*iMt»alk«  !••'•  IS*   -mr  m^  m    %^mM  ^m  a^ 

•■nI'M  \i«r  !••  k     I  l-i«    II    I   i    •>      ^1  *•!    «    M  •'    t  !■  I.       I  ni  r>ii*    b.t      r>*  N  «l    u*     f    ito    »>l«r«     .•«r«id«-*««.  ia« 

til    H  4.  .     •  Hh    r til.   ■  1    ••    -,11    I    ail.    •    1l.>      I,-  >■•  I  r    •!  <■     •  t      |l    •!»  h    M  itt    «v*«7.l  -4  lk>«#  •«  »1 

mal^llllU^    lli>»Btfl*«l-      ■      ,'«i.>|i       •       I       ,.■■.    Itn  Jim.  f.     if      t'        t  ^i      r.    *lw    bi«   av^rv     f   (k»   C«kH« 

itorT'tf'Aii  ml^r     •!•  I.   •  If  li   It.t    J     «•«■••        I  ;.         •!   '  !•■    k-'  (-  *r        K   «•  Vf    li   la    Iftrf  Sitk  *  i^i*  r*f»  *t*  •¥    t«  f  I 

Amu    «•■   •!  I  ■■•■I  !■•  IIk-  uar     I   'Ik    •  ■•  .  •     -•.!•■  ..•■f  i(...  i  iii    |ii    t    •  r-  k'-.  •  •  4>  .   •»'l   ■  1^  f    ff*^  «trr*  -4   ia>l   ^p.  tm4 

lliclr    JU     •    •!     i    -,     •  •■%  I      ■      I  !  ■-.,    ■       •     ■•  .    I.-*'   t     ..•    M.«  •      ■  ■       f.    •:.    IK.  .  r:|l.      f    ■  I- *  k    IS*    •■Uk  W    t  ill    l». 

■'■rr«  li  ■III''  r  i*  iii'-n(h-TM«1  in  ai  i  r       '  i    •  i*  •.■.  1  ■  ■  |.«i>  ft  ni  «•■  i :  •   |.i  l  .  J  m-    I  .  ib»  'ha*  ft«  ia« 

^mm   aiiu  •!■  •!  urmt    llj«  n«  •  i|  *     I  ih-    •  «   '.  -,ii>  t    .1  \%  *  •'  --f  .  m^  i  lMr><« .  »i»'l  ll*-  r*  m  IB  lfe»  Ibiiaa  K 

MilMlrr      ■!■•     k-t*-  •■•  UI-      .  !•  •     '  •      <    .    I    'I    ••ii:    r     J  .•  M**    i         I    %       I  .'.^      •  I'f?  r«ll    *i*«W"taral 

liiv*.  an-l  --l^'  r   •   ^r*  •■  ir    .m^  n,      .(  #  >■      i   .  ^      ■«'  •-      -i  r>      im'     r  'br   r<  n«  i  ■•■  ■  a»J  r  f  «4  t^s  i 

«tfn  i#j  ^-"f  :  I  r>» 'ii^  ...  ii*i' ^.ii.'.  -      •  :.  »•   4 1  /•  w    ,'.'.'  |-    >i  iiUiiii-Ki  lliii*«  irfttraf'a  !••.  aa 

■    1.1       I    t    .1.    I  r  •  •  ••      f    ■  iu>  .  «  :«  I.   4  1.-    riK  ■■    •  .      f    '•  <  I,   ■       •  i    'lwi>|'i  ■    al«l    ■  «lw«1   arr  «at  •#   l| 

J*«ia|i    •?■'■■«    >(i.'tt.i.     i>.    «    i!  t..'N    •  |'«     ftiiita  |>«i««««,  BAAy  May  tar  ftjaflitf  M  l>  Bf^  PaA 

hilur  •!  t  r    r.-t-  i  >•!    iii    .««  >  ■  ■  ii  li    .      >»•.  m  '•  -t  *••'•••  *  1  '..  A- 

•till  ifi  \ .«  I.ii.<         w*  I  if    ..  ■  I    « I.    '.       •  •    .-.  ■!  •       •  •:.••  •     4  'ti't    1  Z*       J  Hawk    f  C  % 

Mtl'    ill  !.•■  II.-     i.»  .1.       II     I  II. al       I.:  k    I      I    4    'A 

*    i^i>.        I*   ■    ;    •  g    !•...  k     ••     w'«  rif  ^•vir  nv 

■  •   iio     III      I  .ik*  1  .1.  •  I  I:..-  UI  ii: 

'/iii*f  r   '•     ■   ii  -     .N' ''    .1  -     .  f 'i  '   {      .'J      **  i' :     .ii\  •  ii '<•?.•■•  W'tuM  Ih*  molf  al  ll*^  kia^t 


i'\i  hi  (-i>  T     •!!  i   !)ii    I  •■•  'ill  M  ill  fi-  ti.>  \  M<  .  •   'ii-i  «■«,!•  'i  MoiiM  I'I'iImIiIv  l«*  rallnt  t^r  ! 

4*llllTl|i-«  t         -'  'llHl*TI  «> 

*lli]d-  II-  I'l-.if: t   thi  < '«>iirt  ••(.*<«:. I r    K  iTi.U-r  :-  ii<>m  |<u)'U«1i«*<«I  at  ibe  bMiaautf  «f 

Uir  lUl  I  ill.  i>t  I '••lli't  (ani*a  .luiidii'M — i  iiiii*iii\. 
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Chap.  19]  PUBLIC  WRONGS.  2SS 

l»olo\v  the  hridijes  of  the  same  rivers,  which  are  then  a  sort  of  ports  or  havens; 
j5u«  h  us  aro  the  p>rts  of  London  and  Gloucester,  thouijjh  they  lie  at  a  great 
♦iistaiKo  trora  the  sou.  But,  as  this  court  pnx'eedeii  without  jur}*,  in  a  method 
much  <<nitorme<l  to  the  civil  law,  the  exen-ise  of  a  criminal  jurisdiction  there 
was  ( .»ntrarv  to  the  ixenius  of  the  law  of  Eui^land.  inasmuch  as  a  man  miirht  be 
thtTc  <it[)rived  of  his  life  hy  the  opinion  of  a  single  ju<i^e,  without  the  juilgment 
of  hi-^  pct'i-s.  And  besides,  as  innocent  persons  might  thus  fall  a  sacritic*e  to  the 
caprice  ot  a  single  man,  so  very  gross  otienders  might  and  did  friMpiently  escaj>e 
*puiiishment;  for  the  rule  of  the  civil  law  is,  how  reasonably  I  shall  not  r*»>|Hi 
at  present  inquire,  that  no  judgment  of  death  can  be  given  against  of-  *• 
fenders  without  pr(X)f  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
selves. This  was  always  a  great  offence  to  this  English  nation;  and  therefore, 
in  the  eighth  year  of  Henry  VI.,  it  was  endeavoureii  to  apply  a  remedy  in  imrlia- 
ment,  which  then  miscarried  for  want  of  the  roval  assent.  However,  bv  the 
statute  'ix  Hen.  VI IL  c.  L5,  it  was  enacted  that  these  offences  should  l>e  tried  by 
commissionei*s  of  oyer  and  terminer  under  the  king's  great  seal,  namely,  the 
admiral  or  his  deputy,  and  three  or  four  more,  (among  whom  two  common-law 
judges  arc  usually  appointed;)  the  indictment  being  first  found  by  a  grand  jury 
of  twelve  men,  and  afterwards  tried  by  a  petty  jury:  and  that  the  course  of  pro- 
ceedings should  be  according  to  the  law  of  the  land.  This  is  now  the  only 
methoil  of  trying  marine  felonies  in  the  court  of  admiralty,  the  judge  of  the 
admiralty  still  presiding  therein,  as  the  lord  mayor  is  the  president  of  the  session 
ot  oytT  and  terminer  in  London.* 

•Tlie  juris<liction  of  the  commissioners  appointed  under  the  28  Hen.  Vlll.  c.  15  wim 
<onfinecl  by  that  8tiitute  to  treasons,  felonies,  robberies,  murders,  and  confederaeies ;  and 
ihereforo  the  39  Geo.  III.  c.  15  declares  that  it  is  expedient  that  other  otlenei>«  eouimit- 
icd  on  the  seas  should  l)e  trie<l  in  the  like  manner;  and  it  enacts  that  everv  otVenee  com- 
mitted  upon  the  high  8eas  shall  be  subject  to  the  same  punishment  as  it'  it  had  lieen 
romniittt^l  upon  the  shore,  and  shall  be  tried  in  the  same  manner  as  the  crimes  enume- 
rated in  tlie  28  Hen.  VIII.  c.  15  are  directe<i  to  be  tried.  And  as  jn^rsons  trie<l  for  mui-der 
under  ih;it  statute  could  not  be  found  guilty  of  manslaughter,  and  where  the  circum- 
stances niadi'  the  crime  manslaughter  were  acquitte<l  entirely,  the  39  Geo.  III.  c.  15  ex- 
j»ressly  enacts  that  where  persons  tried  for  murder  or  manslaugliter  committed  on  the  high 
s^-as  are  tV)und  guilty  of  manslaughter  only,  they  shall  be  subject  to  the  same  punish- 
ment as  if  they  had  committed  such  manslaughter  U(>on  the  land. — Christian. 

The  4*')  (leo.  III.  c.  54  enables  the  king  to  issue  a  similar  commission  for  trying  sueb 
offences  in  the  same  manner  in  any  of  his  majesty's  islands,  plantations,  cokmies,  do- 
minions, forts,  or  factories.  The  43  Geo.  III.  c.  113,  ss.  2  &  3  pi*ovide8  that  any  i)erson 
wilfully  casting  away  any  vessel,  &c.,  or  procuring  it  to  be  done,  shall  be  guilty  of  felony 
without  benefit  of  clergy,  and  shall,  if  the  oflfence  were  committed  on  the  high  seas,  bo 
trie<l,  K^c.  hy  a  special  commission  as  directed  by  stat.  28  lien.  VIII.  c.  15.  The  stat.  11 
&  12  W.  III.  c.  7  contains  provisions  against  accessories  to  piracies  and  robberies  on  the 
high  seas.  Accessories  before  the  fact,  on  shore,  to  the  wilful  destruction  of  a  ship  on  the 
high  seas  were  not  triable  by  the  admiralty  jurisdiction  under  II  Geo.  I.  c.  29,  s.  7.  2 
Leach,  947.  Eiust,  P.  C.  Addenda,  26.  Russ.  i  Ry.  0.  C.  37.  8.  C.  But  now  this  is  provided 
for  V>y  tlie  stat.  43  Geo.  III.  c.  113,  which  repeals  the  statutes  4  Geo.  1.  c.  12,  s.  3,  and  11 
Geo.  I.  c.  29,  ss.  5.  6,  &  7. 

The  2S  Hen.  VIII.  c.  15  merely  altered  the  mode  of  trial  in  the  admiralty  court,  and 
its  jurisdiction  still  continues  to  rest  on  the  same  foundations  as  it  did  before  that  statute. 
Toni.  I>ig.  A<liniralty,  E.  5.  It  is  regulated  by  the  civil  law  et  per  consuetudine*  marintu, 
grounded  on  the  law  of  nations,  which  may  possibly  give  to  that  court  a  jurisdiction  with 
which  our  common  law  is  not  able  to  invest  it.  Per  Mansfield,  C.  J.,  1  Taunt.  29.  The 
statutes  2S  lien.  VIII.  c.  15,  and  39  Geo.  III.  c.  37,  do  not,  however,  take  away  any  jurit- 
diction  as  to  the  trial  of  offences  which  might  before  have  been  tried  in  a  court  of  com- 
mon law;  and  therefore  an  indictment  for  a  conspiracy  on  the  high  seas  is  triable  at 
coninion  law,  on  ])roof  of  an  overt  act  on  shore,  in  the  county  where  the  venue  is  laid. 
4  Eii<t.  hVI.  If  a  pistol  he  fired  on  shore  which  kills  a  man  at  sea,  the  olfence  is  properly 
triable  at  the  admiraltv  sessions,  because  the  murder  is  in  law  committed  where  the 
d.\atl»  occurs.  I  East,  P.  C.  3f>7.  I  I.each,  388.  12  East,  240.  2  Uale,  17,  20.  But  if, 
on  tiie  other  liand,  a  man  he  stricken  upon  the  high  sea  and  died  u[)on  shore  aft4dr  the 
reflux  of  tlie  water,  the  admiral,  by  virtue  of  this  commission,  has  no  cognizance  of  thai 
felony.  2  Hale,  17,  20.  1  East,  P.  C.  365,  366.  And.  it  being  doubtful  whether  it  could 
be  tried  at  common  law,  the  stat.  2  Geo.  II.  c.  21  providet  that  the  ofTender  may  be  in* 

636 
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Tli(*M(*  (xvv  ffMirtn  tnny  In-  hflfi  in  any  pari  (if  t)i<*  kiiii;<I«»in.  and  tfirir  jorMir- 
tifiii  fxiitnlo  «>Vfr  iTitm-^  ttiat  iiriM*  tlin»ii^lioiit  (lit*  wlinlr  of  it,  Inmi  tm«*  rn<l  u> 
thi*  fitlit-r.  Wliai  ti»lli*\v  an*  »!•«•'  (»t'  u  i;«*iii'nil  iiatiirr.  uiid  uiiivvr^ally  t|iffo««il 
o%'cr  tli«'  iiati>iii.  )<iii  \ft  an*  nt'  ii  hn-al  jiiri^«lii-(iiiii,  aiitl  n»iifiiuN|  ti*  |uirtit-«lAr 
ilii«itri«"f-      <  »i  uliii-h  ».|iiTii'«»  an*,** — 

(i,  7.  Till'  riiiiri-  «>t  "vr  ami  Urmuxer  aii«l  tho  ^morul  i/tt'*/ </Wrrrryj  i  •  wkirk 
urt*  lit'I'l  l>i-t*>rr  till*  kill;;''*  (■••iiiiiii****iiiii«*rH,  nriion^  utmiii  nn*  usually  t««»  jii«l^<«i 
of  till-  riiiiriN  at  \Vi  **tiiiih-tiT.  tuii-f  in  «'V«'rv  vrar  in  rvrrv  (Miuniv  «if  ihr  kibf- 
iloni  i*\i flit  till'  t'tMir  M<irtli«'rn  Mni***.  wIhti*  tti«*v  an-  hflil  unlv  <>ti<t*.  an«l  \^^*^m 
aiitl  Mi'i<ll«-*'i'X.  wlii-ii-iu  llifv  an-  Im'M  i'ii;lil  linn***.  Th«-««*  w«*n*  iili;;litlv  m>ft- 
tiuiif'l  ill  till-  pri(  i-iiiii:;  lMMikrA>  W«*  ilim  otiM^ncii  tliut  at  what  i»  «*iiai!T 
calU'il  tin*  a<«oi/.i'**  tin-  iii<)i;i"«  •*if  tiv  virtiir  i>t'  rivr  "it'Vrr:!]  aiithi»riti«*«.  t«o  of 
•'''"ol  ^^'^■i''^i<  ^^>*'  <  "iiiiiii— 'itiii  lit'  ii«tzr'  ami  lit  atlrinlanl  jiiri^lirtiitti  i»f  ata 
"'  J  *f>iius,  U'iri:;  |)riiii'iti»liy  i»ra  I'ivil  natnn*.  wrn*  ihrh  fx|t|aitir«l  at  Uript* 
to  wliirli  1  -liali  niilv  a'iil  lltat  ili«*««i>  ji|}«tii'f*  lia\t\  }*\  virlut'  nt'  M'Vfinl  Matatr*. 
a  rriniinal  JiiriMliriinn  al^<»  in  rrrtain  •»|M'4'iAl  ra^ro  f>  Thv  fliinl.  uLit-k  tt  tW 
coiniiiif^hit'n  of  tlir  p^ht.  \%n**  al-o  trruttil  nf  in  u  ttirinrr  vt>luin«\  m  ■  wkra  «r 
inqiiin'd  intu  tin*  natnn'  an«l  drtiii*  itl'  a  jii«ttirc  nt'  lli«*  |N'a«'tv  I  i^tiall  •riily  a44 
that  all  tlir  jii-ti«'f'"«  nt  thr  jicai-c  ot'any  ri»tintv  whm-in  tin*  aAMjii-^  an*  bri«l  arv 
iNHind  liv  law  (n  aMi'n<l  tlirni,  t*r  vl-t*  an*  liahlrtii  a  fim*.  in  onli-r  t**  n*lani  n^- 
t'o^nir.aniTH,  At' ,  ami  u*  a»**i»t  tin*  jmltfi-^  in  ••iirli  inuttrr*  ai*  lii*  wilbiii  tKnr 
knouli'ili;i>  anil  juri^'tit  liiin.  aii'l  in  ^iliirli  <»«)nn*<it'  tlirin  liavr  imihaMy  l*r<rfi  rr«. 
0<*nH'<l  li\  uav  lit'  |in-\  ioii*.  r\aniinati<>ii.  lint  tlit*  I'iMirlli  autliDritv  m  the  n»m- 
liiiH«ti<>n  ff  "iff  r  ainl  f-fii"tnr..  n  .  t«>  hi'ar  anil  ilt'tiTniiiH'  all  tn-a-Min*.  It'l«iiiii'«.  a^l 
niii«<l4'tnran«iiir^.  Tlii-  ]*<  iliriTti'iI  tn  tin*  jinl^f**  nn«l  ^i-vrral  «>th«*n*.  *»r  any  i«i. 
of  tlii'tn  :  Itiit  till*  JMili;i*H  **r  -i-rji'ani-^al-luw  unly  art'  nt'  \\iv  ifwrum,  m»  that  tk« 
rout  rann^t  act  \%-itli«iiiT  tin*  |iri-**i*ni-i'  tit  \*\\v  nf  tlit-ni.  Tin*  wnnln  «»f  tbr 
miHsioii  ar«\  *Mii  im|iiirr.  Iii-ar.  aiitl  (li'trnnini*;"  *^i  (liat  \*\  virtui'  <>f  thU  r« 
tni»*Hiiin  (liry  can  nn]\  pnM-riij  ufNin  an  imlicinimt  t'«Min(l  at  the  Mimr  a#»ii 
f(ir  tlicy  niiif*!  tir^t  in(|iiir«'  l<y  incan*«  nt'  tlic  t;r:in«l  jury  or  ini|Uf^t  brforv  tkcy 
an*  cniiHiwcn'il  to  Lear  anil  ilrli  rniin«-  hy  tlic  li«'l|ii»t  ihc  |N*fif  jnry  Tk^rrlk:>rp 
tlirv  liavi*.  hr^iilr**.  titltil\.  a  cKniniiv^ii'n  **\  i;iii«'ral  *iti"l  lUUffry..**'  «hxrk  »i»- 
|Mi\vi*r*«  tlii-ni  to  try  ami  i|c|j\«'r  rvrry  iiri-cmT  \«liii  ^liall  U*  in  thr  c*<*l  wh«« 
th«»  jmltrcH  arrive  at  the  cin  !iii  town,  uhmevvr  i»r  lu-lMn*  wlinni-Mn-viT  indictol. 

<•.  4  lift    !•:.  I'A     'J  \U\   }•  I-  ^i,  .:     ^  lU.k   !■  ('  14.  •  •«.  »..  k  I   Mc-  ui 

St  •    •«.*  l|i|*frLt.  I  1 

I*.  Vii-  t-a  k   ii*     {•    *^>  *      U-vl 

i'  -.•  III!  I'  I    -»    .'  iit«k  I*  •    > 

tlirli**!  in  tin-  •••iint\  whi-rf  thi-  )>.irt\  ilii*<l.  Si  tli«*  omirt- f»f  •-«inini«>n  Uw  bav*  rr^rm^ 
n*iit  |nri*<lii  (.••ti  M'.ih  t)i«*  .i<ini:i.ilr\  in  niiirflfpi  ■  ••ntniiii««l  in  Milt*inl  llaTrn  aitil  is  »^ 
other  li.i\*ti*.  •  r<<  kv  iin«l  rni  r-  in  rhi*  n  Mini.  *J  !.«ne|i.  U^X\.  I  KjmI.  T  T  »  K  A 
K.  <*.  **.  'Jt.v.  S  ('.  rmiiii'aiU  •tt-iihii^r  II  ktii|i'»  nnehor  ihpI  i:alt|«i  im  a  rai^tal  nfl»ix#  ky 
th«*  niiirine  I^w-.  iin<t  iMin-.-ii.tMi-  nn<ltr  rhf  *J*«  llf-n.  VllI.e.  I.'i. — thr  XMmvv  I||  r  I? 
ni>t  «-xtiiiilintf  t<i  I  hi-  t.i-i-  I{  .1  I{.  ('.  ('  I'j:;.  The  I  <;.•<».  IV.  r  !•!.».  I  |i«nrtt|M  tWt 
ih^  erinii'«  nntl  I'tfin**"  m*  iiri*>iif«l  in  I.'-  (■•«•  III.  c  ■'•*'.  whitli  aliall  li^  c«4nttiitl«<4  c« 
til**  hit'li  *•'.!•>.  KiiT  ••{  ih*'  \*^\\  lit  iin\  •-••iinr\.  •h:ill  !*••  litiMf  t«i  the  ••in#  rtiiiMiiBkrwt  v 
it  <i>niniiiTi<i  xn   l.<ii*l   in    I  h^'IiImI  •  r  lr>  t.iinl.  tin«l  •'hull  U*  in<|iiin-«l  uf.  Ac.  ■§  tm^AKH 

Ae.  iirelx   •-»»   II*  II     VIM.       K    A    U    «      *      -.'*•.    -'IIITTI. 

**  I'lii*  {'••titriil  I 'r'liiiin.tl  <'<<nrt.  Mhhh  hiu>  jnri*itif|iiin  to  hear  anc|  <ii't#tMu—  ^ 
trraf><*ii*>.  niurth'r*.  ti  l"ni<  •>.  :inii  nii-^fhiut  iin«>iir«  ei>niriiitii  •{  Huhin  tlH*ntT  of 
the  ciMitilv  ••!  M.'M!i-»f%  an>l  •-•■rt.iin  {-arT"  ••!  the  i-fiiinli«'*  «»f  fj«*^x.  K^nl. 
an<i  nUiMill  i*tfi  iH'i  <»  I  •■fiini:ttf«l  »*u  thf  h  .h  »•  .«•  iin>t  nihi  r  ■•lai'«*«  nithin  tiM* 
of  thf  mlniirilty  1'>i>  i  oiirt  «»•  •-.tMh|>)i*il  in  l'*.'(  h\  tiic  «tatutr  4  ik  &  ll'.  IV  r  M^ 
and  »it«  tHi-lM*  tini***  <i>*i  ••tifHt-r  if  !!•'•  t-^-urx  f^«r\  ittir  iin«|er  rotnmuwti^i  of  *n*T 
an<l  t«-rni:nfr  itriil  pfl-iii  it\*-i\  Th*-  ro'ltT*--  ^r  |tr-«-n*  lunini  in  tb<*  r%^ 
Cfinpi*!  *>\  ihf  li<r>i  nM\i<r.  I<  r  rh^  linit-  Usnc  ••?  ih*-  •  tr\  nf  I.iiiMlnn.  th«*  lord 
all  th**  jini^'f-.  fiir  lht>  IniH'  I  •-iiil*.  <*t  tin-  •••iirt-  •>!  i^iiffn'ii  lU-n^  h.  t*«iiniBnci  |*K 
Kxrh«'«|iiir.  th*-  MeU'*  •  ••!  tl  •  «  oiirt  ••!  |i.inkrii)>ri-\.  the  jinlirf  i«f  tb^  AdmirmltT.  tW 
I>ivii  tit  i)m-   .\ti  III «.   il.f  iii'ii  rnit-n  <•!  th«*  ii!\  ••!   I.«  iiil>>ii.  ihr  lU«r«if«lt>r  and  C«^iB^H« 

S*>rieaii(  of  i) i\  ••!    I  ••n-h'ti.  till-  in-lkT*'  "f  th<-  ^htritf*  ('xiirt  of  lb«*  ritv  «if  |  gmAc. 

anil  f\  I'll  inr<  !!•  r-  niiii  t-x  Mii||*f«  nt   iln-  -ni «  m-r  •  "iir!*  :   hut  in  f^rartirr  cIn*  IffiaA*  W 
^*nt*rull\  f-r*"*  •(•  •!  •■\«r   h\  tnn  |ip||;i-»  ••'   *).*•  «ii|-i  r;<-r  •  «'urtii  lalio  mt  by  nMalMBf 
*be  Um  i>Cli.  I  r<  ••!   thfiil%ii|    Idiiieli'ii.-- Ki  iik. 
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or  f(ir  whatever  crime  committed.  It  was  antiently  the  course  to  issue  special 
writs  of  gaol  delivery  tor  each  particular  prisoner,  which  were  called  the  writs 
dt'.  bono  ft  malo;{p)  but,  these  being  found  inconvenient  and  oppressive,  a  general 
comniission  for  ail  the  prisoners  has  long  been  established  in  their  stead.  So 
that,  one  way  or  other,  the  gaols  are  in  general  cleared,  and  all  offenders  ti*ied| 
punished,  or  delivered,  twice  in  every  year:  a  constitution  of  singular 


use  and  *excellenee."     Sometimes,  also,  upon  urgent  occasions,  the  king 
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issues  a  special  or  extraordinary  commission  of  oyer  and  terminer  and  gad  delivery^ 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry  and  punish- 
ment; upon  w^hich  the  course  of  proceeding  is  much  the  same  as  upon  general 
and  ordinary  commissions.  Formerly  it  was  held,  in  pursuance  of  the  statutes 
8  Kie.  II.  c.  2  and  38  Uen.  VIII.  c.  4,  that  no  judge  or  other  lawyer  could  act 
in  the  commission  of  oyer  and  terminer  or  in  that  of  gaol  delivery  within  his 
own  county  where  he  was  bom  or  inhabited,  in  like  manner  as  they  are  pro- 
hibited from  being  judges  of  assize  and  determining  civil  causes.  But  that  local 
partiality,  which  the  jealousy  of  our  ancestors  was  careful  to  prevent,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanours  than  in 
matters  of  property  and  disputes  between  party  and  party,  it  was  thought  proper, 
by  the  statute  12  Geo.  II.  c.  27,  to  allow  any  man  to  oe  a  justice  of  oyer  and 
terminer  and  general  gaol  delivery  within  any  county  of  England. 

8.  The  court  of  general  quarter  sessions  of  the  peace(5')  is  a  court  that  mnst 
be  held  in  every  county  once  in  every  quarter  of  a  year,  which,  by  statute  2 
Hen.  V.  e.  4,  is  appointed  to  be  in  the  first  week  afler  Michaelmas-day,  the  first 
week  after  the  E|)ij)hany,  the  first  week  afler  the  close  of  Easter,  and  in  the  week 
after  the  translation  of  St.  Thomas  the  martyr,  or  the  seventh  of  July."  It  is 
held  before  two  or  more  justices  of  the  peace,  one  of  which  must  be  of  the  quorum. 
The  jurisdiction  of  this  court,  by  statute  34  Edw.  III.  c.  1,  extends  to  the  trying 

(y)  2  Inst.  43.  (f)  4  Imt  170.    1  lUl.  P.  a  42.    2  Hawk.  P.  C.  82. 

"  The  3  Geo.  IV.  c.  10  enables  in  certain  cases  the  opening  and  reading  of  com- 
missions under  which  the  judges  sit  upon  their  circuit  after  the  day  appointed  for 
holding  assizes. 

Every  description  of  offence— even  high  treason — is  cognizable  under  this  commission, 
(2  Hale,  o.').  llawk.  b.  ii.  c.  6,  s.  4.  Bac.  Abr.  Court  of  Justices  of  Oyer.  Ac.  B. ;)  and  the 
justices  may  procee<l  upon  any  indictment  of  felony  or  trespass  found  before  other 
justices,  (li  Jfale,  32.  Hawk.  b.  ii.  c.  6,  s.  2.  Bac.  Abr.  Court  oi  Justices  of  Oyer,  Ac.  B. 
Cro.  ('.  C.  2,)  or  may  take  an  indictment  originally  before  themselves,  (Hawk.  b.  ii.  c.  ft, 
s.  3.  2  Ilaie,  34:)  and  they  have  power  to  discharge,  not  only  prisoners  acquitted,  but 
also  such  against  whom,  ui>on  proclamation  made,  no  parties  shall  appear  to  indict  them, 
— w!iich  caimot  be  done  either  by  justices  of  oyer  ancf  terminer,  or  oi  the  peace.  Hawk. 
1).  ii.  c.  0.  s.  ♦>.  2  llale,  34.  It  is  not  imperative  on  a  commissioner  of  eaol-delivery  to 
discharge  all  the  prisoners  in  the  gaol  wno  are  not  indicted;  but  it  is  discretionary  in 
him  to  continue  on  their  commitments  such  prisoners  as  appear  to  him  committed  for 
trial,  but  tlie  witnesses  against  whom  did  not  appear,  haying  been  bound  oyer  to  the 
sessions.  Kuss.  iV  R.  C.  C.  173.  But  it  seems  clear  from  the  words  of  the  conunisaion 
that  these  justices  cannot  try  any  persons,  except  in  some  special  cases,  who  are  not  in 
actual  or  constructive  custody  of  the  prison  s]>ecifically  nameu  in  the  commission.  Hawk. 
b.  ii.  c.  (),  s.  ').  Bac.  Abr.  Court  of  Justices  of  Oyer,  Ac.  B.  But  it  is  not  necessary  that 
the  party  should  be  always  in  actual  custody;  for  if  a  person  be  admitted  to  bail,  yet  he 
is,  in  law,  in  prison,  and  his  bail  are  his  keepers,  and  justices  of  gaol-delivery  may  take 
an  indictment  against  him,  as  well  as  if  he  were  actually  in  prison.  2  Hale,  34,  35.  The 
commissions  of  gaol-delivery  are  the  same  on  all  the  circuits.  Unlike  the  commission 
of  oyer  and  terminer,  in  which  the  same  authority  suflSces  for  every  county,  there  is  a 
disiin<a  commission  to  deliver  each  particular  gaol  of  the  prisoners  under  the  care  of  ita 
keeper. 

'I'lie  court  of  general  gaol-delivery  has  jurisdiction  to  order  that  the  proceedings  on  a 
trial  fr<^ni  day  to  day  shall  not  be  published  till  all  the  trials  against  different  prisoners 
sitall  he  concluded  :  and  the  violation  of  such  orders  is  a  contempt  of  court,  punishable 
bv  fine  or  imprisonment ;  and  if  the  party  refuse  to  attend,  he  may  be  fined  in  his 
al>^ence.    4  B.  &  A.  218.    11  Price,  68.— Chitty. 

^^  The  Michaelmas  quarter-sessions  must  now  be  holden  in  the  first  week  a  llth 

October.   54  Geo.  1 II.  c.  84.     If  the  feast-day  fall  on  Sunday,  the  sessions  are  m»  m 
in  the  week  following.    2  Hale,  49. — Chittt. 
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mill  ilfti  rriiiiiiri:,'  :»11    I  !<i|iii  •*  :iii<l  Iii-|i:f4i'«i  wl»nl*'M-vrr.  ih'itl^li  X)ir\  ••  !  !'«r.  v' 
«'\  iT    tr\    .i:.v    :^ri.i!ir   "M-mhi"    lltaii    -Ju.iil    iMiUHt  ^  u  itli'ti    llif  U-iii  hi  «»!    •    •r."^ 
tiii'ir  •••ii.:i..««i<>h    ri'i'.i'im-'   lli.it.  il   :inv  i:i-.r  ni  ti.iln  iil' v  ;iri»« «.  ll:«'V  •!  a!,  r.- t 

•  rm  ••♦■•I  •••    p.'i  Mill  I.!   hut  III  iln*  iii'i  *«-iii-i*  •»!'  i'li*-  ••!    liif    pi^iMi'*  !•!"  ll. -i".  •■* 

iilii^'-  l'«-iii  II  ■•[■  «  ■■lurn'iii    liira*.  nr  ••iM'  nf    tin*    !U'l:^i  •«  "f    ;i"'«»i/»'       Ali«l    Un  r*  I    f ■ 

•  •I-. I  I      iiiiir<i<-i'-«   ;iii-l   ••iIht   (':i|iit:il    ti-lithii-**   :iri-    u**ii:ill\   rt-iiiitT«-«l.  I<'r  m   *?:.•  r^ 

"  ^      •».•!.  lull    li::il.    x*»    till-    ;i'*-i/.»'«»       Thrv  raiitiMf    al-'t   Irv   aiiv   ii»-«i  •na'«-: 

•  »l!'rli»i'  \\.!lii  .«!    i'\ji|i«.«.    jMiWif    :.i\iu    tlii-hi    I'V    tin'  -laT'iTi*  u  iii>  h  t  rt  »!■  «    T     • 
lint  ll.i  !•■  .Ill-  Mi;i!i\  ti;|.||.  1  *  :ti,  i  }>:iri !•  iilar  in.ttri  r-  \i  In*  h  !•%  |':irii»  iii;ir  •i.i*-  ••• 
lu'ltnij    j:-j"ii\    !••    ll..*    i;:!;"!!!!  li"ii.  ;iii«|  iiii_:!.T    !.i  !••■   |ir<i»i*«  uti-it  in  iKi*  •  • -<.  r".  . 
«?«  ihr  -f:i:..i'  I-  iiti<iiiiii-:iii' •ill'*  ai^.iiTi-.!   I  in-  |iij  )>.;>■  <>r  1  •tinni'iiiw  laltit  ii.«t  jiiii*-  : .  ■- 
iiii;  til  !•  !>'i.\  .  :iiiii  t  "^iii  •  i:til\  •■lifin  f.  nlalih^'  !■•  I  In-  LMtn»".  lnjKw:>\  •.  aUf    •i*"  -. 
I'liritapl  <  It.i'in  11.  tin-  •**\ln  :iifiit   aiif|   |ir«»\  i*>i<iri  of    tli«'    {•••'•r.  va;.'ran(«.  -^  r'.ar  *« 
wjifcjrs.  jijij.r,  iitu  ,  H,  aii'l  jM»|ii-li  r«»»i*aiiti    *»     Sufin- ••!  lli«-i"  arr  |ir«»«  «■•■•'•■*!  u|*  •! 
hv  iii*lii  t  ii.i  nt .  ali«t  litliti-x  ill  II  otiiiiiiiarv  wnv  li\   fiMiti«>ii   iiIkI  opIit  tii«r«-u|«*ft 
wliii'li  irpii.  f  iiiav  l«»r  tin*  iiii»*«l  |iart.  iiiil''*<<«  {^iianl«''l  ai;aiif«l  l»_v  |t:irii(-iil:ir  »tjtuC<« 
Ik*  rt*lii<»\i-<i  iiilti  tlif  titiirt  *'t    kiiii?'*  )m'Iii-Ii  I^v  a  unl  ••!  "tf>   rnn   M- ».»•.  .ii».l  l« 
lliori' « it  lit-r  <|iia'»hf<l  •»»■  riiiiiiriii*'!.     'Iln*  n-*'«»p|*  <ir  ni|l*  "t  iJm*  *«'**i«*ii«  ari  t«.»ii. 
Iiiittnl  lit  tin-  4-u»|iMi\   ni'  a  -|M"fial  "ttii'i  r  «iriiiifiiiiiati-<t  tlif  ru^f'^.*  r-fnl-  ru^.  •  L» 
i**  iil\va\  *«  a  jii»li<'f  i>t    llii*  '/>i'<rwM  ;   aii'l  aiiHMi*;  tlM'iii  •«}'  thi*  *j*t'nttn  •  «a.t)i  I^ir. 
lijinl    f '  a  mail  l^r  tin*  iipi-'  part  i-*|h-i  iailv  |»i<kf«!  ••in.  riilifr  Ut  «i"i*)<iiii.  i^-uri:*- 
liHlM-c,  Kp  tri-*lii.      Tin.    iiii(iiMiatiit|i  nt    tlit*  *n^t  .*  r'.t*i!>.nnn     uhn  i*  tin-  j»r:ni  .|« 
«*i ri/ nt!it<r  in  tliiTitiiiitv,  a-*  ilir  lirnl  lii*iit«*iiaiit  i>»  tin*  i-liii-f  in  vn /i frf ry  f^>iiiniar.*3 
!••   I)V  llir   kill'**   -L'ti-tiianiial :  ami   tn  hiin   tii«'  ntiminatifin  «>!  titf  <  !i  rk  ■•!  ft* 
|>va(*r  I'll'Hi:;'*,  \il»n|i  mIIJii'  Ih*  i«*  «'X|»rf*^|y  l"«»rM'l»!fii  t«»  *«*ll  |t»r  lii'»iu*V     h 

111  iii«»t  i'>rp«tr.in«in«li«w  i»-  tln-n-  an-  i|iiarTi-r  -i  •»'.ii'iiii  kt-jil  l'r!i»rt'  ju^tur^  •/ 
tlifiri'U  II.  witliiii  (ii«ii'  rr»iM-itivf  limit**,  w  liii  ii  )ia\i-  «-\a<-tl%  itif  ^aiii*' aiiUi*  rti 
un  llio  ;jtiiiTal  ijiiartt  r  -t-^^ii.n..  ot  t)i«'  I'lniiity,  ♦■\tt|'t  :ii  a  Vi-ry  W^  ii»»tarj"i« 
«>iio  o|  il.i-  mi*«»|  iiti,-«iiltral'li'  **t'  wlmli  i^  tin-  iiiaTt«r  i>t  api^-aU  Imni  ••nlrf^ -^ 
rt*iiii»val  **t  I  III*  )Hiiii\  i\  liirli.  tli<>i|ir|i  tlifv  (n*  tmiu  ilif  iinl«-r«  fi  f^ir^N'ratioti  ju^ 
lii'««?*.  mii-i  !»••  !••  tlir  ^I'-Niiiii-.  lit"  tin-  iMiiiitv.  I»\  -tatiii"  *•  »V  !•  W  111  r  *•  Il 
tNitJi  (■••r|>i<i':it  i'iii»  aiiii  ii-iinTit—  at  lai*:^!'  tin  fi-  i*  — »ii,il'iiH*  k«-|»l  a  •!»•"*:*!»• 
•■*"'l  1      'l"^^^   •M'*«.i«m.  I'V  a  li-w   iu-li«  •■-,  tur  •lo-j'it*  liiii;;  «riia!li  r  liii*sin'-«  ;n  !£.*■ 

'      ii'i::iil' 'url i    litu*(ii    tin-    iiiii«'<«  ••!   till-    :„'■  iii-ral    -••"»ifii»:  a*    I'-r   I*- 

I'l'iihiiii;  ail  i.>iii'*i  ^.  pa^-iiiL:  iIm*  a«*->iuiit-  tit'  tin-  |  .irioli  •itti<-rr^,  hipI  Uif  l:Lf 

1».  Till  .s/»,'irt  %  f.urh,  r  nr  n>iali<»ii.  i**  u  •••iiit  »»t  riMi-nl  Ih'M  ii»  »rr  %\rT% 
vrur.  w  iiiiiii  a  m<intli  attrr  Ka»ti*r  aiul  .\Jii-liai-iiii;i«.  l-«-t'in*  lii«-  ^titrilT.  in  liitTt  n  bi 

i»art!»  ••!  li.i-  <  iiiihtx  :  Immh;:  in«li-i-ii  i»iiiy  iln*  tiirn  «i|  iiif  •*lM*nir  t«>  kiH»|i  a  r«i«rt- 
11*1  ill  lai-li  n-pi  <  t  :\  r  tiiiii>iri-<l .  *r  llii*  tliiTitmi-  1-  tin*  L'r«'al  i-i«iirt  lift  '-l"  tb* 
i'lmiitv.  a^*  till  i..iiii!\  ii.uri  is  tin-  iMiirt-hainii ;  ti'T  ••ill  I't  llii*.  I«ir  U.«*  •  «.■<  f 
th«*  hlii-nl!.  w.i-  it  taki-ii. 

lO.  'I"L\  I  .ii/*i'../.  <ir  i-»'.  -'  /.  «/;i.'y /»./.;•..  .J  uliih  i-  a  «iiiirt  nf  rritipj.  Ltlj 
«»iii-o  ill  till*  \  I  ar.  aii*l  if>t  ••!(•  ip-r.  u  uitlnii  a  |>a:'ti'  Ui.ir  liiiiiiin-*t.  I«*rl»ii.[k.  i-r 
iiiaiiiir.  Im  ttii'i-  tiir  -ti-wapl  lit  till'  li*«*t  :  til  iiii;  lli«-  k.iiL'  *  <  ••uri.  LTraiitol  h\  •  Kai^ir^ 

ti»  till*   liTii-  **l    lliit-i'    liUlnil'i  iN  *T  lliali«i|'««         It**  ••'".;.'*lial    iiiti-nl   «!&••  to  \  i«  w   tb^ 

traiikpli 'liT' **.   that    I*,  lltf  trifiiHii   ^litliiii  tin*  lil«i-r\:  whu,    wo  may  nmr-r 
Ut,  !.•     a<«'»r'liii^   tn   tin-    iriotitiiii'ifi  ••!   tin-   ;:ri-at    Aitrnl,  ut-n*  ail   n^utaa^.'T 
]iU'il:r,-«  (••!'  llii'  i^iMiil  lii-)ia\ii'  irnt  i-a*  li  ntlnT.      jU  *<>i<lio  llii«,  tlit*  Itrf^^^i^alf*!.  *i 
till*   |m  ai  I  .  aii'i   (ill*  I  liaoti**!  iiniit  nt   iltvi-rs   ii.kMuti    ntlriHi  ••   aisaiiinl   tlic*   |i«sK«< 
i:<hmI.  ai'i-  ilii-  •>i>|ii-t'<  Ixitli  lit'  till-  ii*iiri  ii-i-i  ai.t  tin-  *>lii'rilt~f*  tiiiim;  wUi<b  luiv 
I'XartU    till    -athi-    nil  I'mIii  t  iiii.  ••ill-  l'«-iii:r  iii)l\   a  larji  r  -|ii'iii*f»  nf'  tlic  «tthrr.  ri 
tt  inline  .1'.  i  I   II.    r»    tiTr;'"i\   I'st   ip-t  i.vir  m«'ri-  « .ui-i'**       All  trt*«»niil*l«r*  mit**r 
lilt'    jiTi  -  ;•].  f    ai-    fl'l::^'!-!   !■•  a'tiii'l  tfMiii.  aipt  ail   |m  r^iiii*   r«*mni«*miit    thrn    : 
uhii  ll  ■  "Ttiiii'rai.'  \   I     'i«  -'-  111  li-ii.iilx    1\  in;;  tl.i  rt  .   a  ri-:/nlatitfti  wliii'h  ii«i-«  ::• 
ori:fin  to  :l.*  l.iu ->  f  1  k.i.^' ( '.i:i>ii<  iial  |ii  ['-••n-  uii-Ii-r  u^i-Iwand  atio\«- »;i:y 

•■  4  M'.i    •  I     «.'     I  -  1.  •  ■  I  .1   1  ::44  .  V  ..  f      *  u  fx  tc 

•  r>»-  1.  -      t  I  •  /    .'  •  I    -  :  I  r,'.  .  ji..  k»  •  «  i>  .•    «  I     i  lla«t  P  r  ?1 

•  H  11  »    ^  IT  f  r   M  ■• 

•  Mil     :  M  !    n   •   .    :  M«    •■  1  M  .t  1   r   :i  •<»••■..*  1     |.^«  111 

1*,  4  iw  ::  •    .11^  1  I    '.^    .  iu«k  I*  i  w  I*  rwt  i.  c  i«. 
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years  old,  peers,  clergymen,  women,  and  the  king's  tenants  in  antient  demesne, 
are  excused  from  attendance  there;  ail  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  make  their  due  presentments.  It  was  also  antiently  the 
custom  to  summon  all  the  king's  subjects,  as  they  respectively  grew  to  years  of 
discretion  and  strength,  to  ♦come  to  the  court-leet  and  there  take  the  r-MjA 
oatli  of  allegiunce  to  the  king.  The  other  general  business  of  the  leet  *• 
and  tourn  was  to  present  by  jury  all  crimes  whatsoever  that  happened  within 
their  jurindiction;  and  not  only  to  present,  but  also  to  punish,  all  trivial  misde- 
meanours, as  all  trivial  debts  were  recoverable  in  the  court-baron  and  county- 
court;  justice,  in  these  minuter  matters  of  both  kinds,  being  brought  home  to 
the  doors  of  every  man  by  our  antient  constitution.  Thus,  in  the  Gothic  con- 
stitution, the  hceredOy  which  answered  to  our  court-leet,  "cfe  omnibus  quidem  cog- 
noscit,  non  tamen  de  omnibus  judicaV\h)  The  objects  of  their  jurisdiction  are 
therefore  unavoidably  very  numerous:  being  such  as  in  some  degree,  either  less 
or  more,  affect  the  public  weal  or  good  governance  of  the  district  in  which  they 
arise;  from  common  nuisances,  and  other  material  offences  against  the  king^ 
peace  and  public  trade,  down  to  eaves-dropping,  waif^,  and  irregularities  in 
public  commons.  But  both  the  tourn  and  the  leet  have  been  for  a  long  time  iu 
a  declining  way;  a  circumstance  owing  in  part  to  the  discharge  granted  by  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  10,  to  all  prelates,  peers,  and  clergymen, 
from  their  attendance  upon  these  courts,  which  occasioned  them  to  grow  into 
disrepute.  And  hence  it  is  that  their  business  hath  for  the  most  part  gradually 
devolved  upon  the  quarter  sessions,  which  it  is  particularly  directed  to  do  in 
some  cases  by  statute  1  Edw.  IV.  c.  2. 

11.  The  court  of  the  coroners(c)  is  also  a  couii;  of  record,  to  inquire  when  any 
one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by  what  manner  he 
came  to  his  end.  And  this  he  is  only  entitled  to  do  super  visum  corporis.^  Of 
the  coroner  and  his  office  we  treated  at  large  in  a  former  volume,((f)  among  the 
public  officers  and  ministers  of  the  kingdom,  and  therefore  shall  not  here  repeat 
our  inquiries;  only  mentioning  his  court  by  way  of  regularity  among  the  crimi* 
nal  courts  of  the  nation. 

♦12.  The  court  of  the  clerk  of  the  market{e)  is  incident  to  every  fair  r4c275 
and  market  in  the  kingdom,  to  punish  misdemeanours  therein,  as  a  court  ■- 
of  pic  poudre  is,  to  determine  all  disputes  relating  to  private  or  civil  property. 
The  object  of  this  jurisdiction(/)  is  principally  the  recognizance  of  weights  and 
measures,  to  try  whether  they  be  according  to  the  true  standard  thereof  or  noj 
which  standard  was  antiently  committed  to  the  custody  of  the  bishop,  who  ap- 
pointed some  clerk  under  him  to  inspect  the  abuse  of  them  more  narrowly;  and 
lience  this  officer,  though  now  usuallv  a  layman,  is  called  the  clerk  of  the  mar- 
ket.(^7)  If  they  be  not  according  to  the  standard,  then,  besides  the  punishment 
of  the  party  by  fine,  the  weights  and  measures  themselves  ought  to  be  burned. 
This  is  the  most  inferior  court  of  criminal  jurisdiction  in  the  kingdom:  though 
the  objects  of  its  coercion  were  esteemed  among  the  Romans  of  such  importance 
to  the  public  that  they  were  committed  to  the  care  of  some  of  their  most  digni* 
fied  m:i«^istrates,  the  curulo  tediles. 

11.  There  are  a  few  other  criminal  courts  of  greater  dignity  than  many  of 
these,  but  of  a  more  confined  and  partial  jurisdiction ;  extending  only  to  some 
particular  places  which  the  royal  favour,  confirmed  by  act  of  parliament,  has 
(listinujuished  by  the  privilege  of  having  peculiar  courts  of  their  own  for  the 


(»,  i^Uo<  nh   dr  jurr  fi'dh.  I.  1,  c.  2. 

(')  4  l^^t.  Si  I.     -2  II  il.  F.  C.  63.    2  Hawk.  P.  C.  4i 

{<*.  S'l"  lH")k  i.  puKi"  iJ4J. 
C)  A  Iu.it.  'J7H. 


(/)  S«e  BUt.  17  Cmr.  II.  e.  19.  22  Ckr.  II.  c  8.    23  Dur.  XL 
c  12. 

(#)  BacoD  of  EngUth  OoTt  b.  x.  c.  8. 


"  Tho  finding  of  such  inquest  is  equivalent  to  the  finding  of  a  ^rand  jury ;  and  a  woman 
trioil  on  the  coroner's  inquest  for  the  murder  of  her  bastard  child  may  be  found  guilty, 
un(l«M-  4.{  (ico.  111.  c.  58,  s.  4,  of  en<leavouring  to  conceal  its  birth,  there  being  no  dis- 
tinction in  this  resj)ect  between  the  coroner's  inquisition  and  a  bill  of  indictment  re- 
tuTiwd  hy  the  grand  jury,  (2  Leach.  1095.  3  Camp.  371.  Russ.  A  Ry.  C,  C.  240,  S.  C.;) 
but.  in  ordtT  to  found  an  indictment  on  a  coroner's  inquest,  the  jurors,  and  not  merely 
the  coroner,  must  have  subscribed  it.    Imp.  Cor.  66. — Chittt. 
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puni**)iiii<*iit  of  rrinioM  uii>l  ini*«'li'rni*arioiirs  ariMinir  within  th«*  honiHU  of  tkcir 
fii;;iii/.:uirf  TIm-m*.  iii»t  Ikmiii;  iiiiivorNilly  i|i»|M-r-M*i|.  or  nl*  ^«*nrml  qm*.  an  tW 
fnriiK'i'.  I>u(  roiitiiifit  t<»  ••i:i'  *»\***\  »•«  Well  hh  to  a  <li'trriiiiiinU*  P|ir('i«*ii  ol'  i-ma«a^ 
iiiuy  Im*  il«-iiiiiniii:iii*il  |iriviitr  nr  r*|iiiiul  court-  i*l  i-riiiiiiiui  jiiriinlirtiitn. 

1  h|>f:ik  iH^i  hi -n*  ot  vrrli>-iar>ti(-al  rtnirth.  uhirli  piiiiif«h  n|iintuml  fiin*.  rBtb«<r 
tliuii  liiiilM'ntl  iTiiiii-M,  hy  )iiiiaiif-r.  rf»ii(ritii>ii.  and  rxcoiniiiutiiratitiii. /'ro  jwiiii' 
aniiiur,  or.  wUu  )i  i<«  looki-il  ii|hiii  a^  is|iiival**nt  t<»  all  tht*  rt*^t.  hy  m  nam  ^4 
••ft'  1  *>>MiiM'y  til  till*  otlifi-r-  of  till'  roiirt  l>y  way  ot  ri>iiiiiiutatii>n  of  pcnaftrt 
*^  iH  ilii^rivi*  (li-KiiirM-il  hiifltrifiitly  in  tin*  |in*riH|ini;  InmiU.A)  1  am  imw 
ii|N*al\inL;  1*1'  ^iH-li  f-f»iirt*«  ti^  |inMi'f(i  a<'ff»r«lini;  to  tlu*c*ount«*  tit'  tht* dim m* in  &a«: 
which  i^  a  *>t  ranker  X**  mk  li  iinai-tiMintahlr  harti'Hii^  i>l'  |iuhlir  juAtK*v. 

1.  Ami.  tir**t.  (hr  ('•»iii*t  nf  tht'  Inril  att'tnir'i,  tn-t*ur^r,  or  f^trnptr'tiirr  «if  ihtt 
kin;;V  A-'i.*! /i"//  n  wa*«  ih'^titiitctl.  hy  Htatiitr  'A  lien  VII.  r.  14.  t«»  iii<|airT  «^ 
felon V  h\  anv  <•!'  the  kint;'-  p>Miirn  ^vn'antH.  in  thi*  i-hpck-mll  of  the*  ho««rb«4d. 
under  ihf  dr^rro  of  a  hml.  in  ninlcdfratin::.  ('oin|»af«^ini;,  <'(»nii|»inn|*.  ai»4 
inin^^inihi:  the  death  t>r  d««truetion  of  thr  kin«r  or  any  hml  «ir  i»ther  uf  hm 
majesty  K  privy  eouneil.  or  the  lonl  htvwanl.  treasurer,  or  i-omptndlvr  of  tte 
kiii^'p*  hiMi^e.  The  in(|iiiry.  and  trial  thert*ii|Hin.  niti*«t  U*  hy  a  jury,  accuniiBc 
to  the  ri»iin«i*  of  the  fonun«»n  law.  etmNintin;;  t*f  twelve  i>ad  men  ^tliat  la,  wokmr 
and  di^-rei-l  |ien«onr4)  of  the  kin^r'i*  household. 

2.  Tlie  euiirt  of  the  htni  ffttntni  of  the  kinir'f*  h(*HSfhiid^  or  fin  hiAaburocr^  nf 
tbe  trea-nrer.  eoniiitniHer.  ami  sti*\vanl  (d'  the  nt.ir^hiiiM-ti.t In  wax  rnprlcvS  k*j 
Statute."^}  lien.  VIll.  e.  l:i.  i\ith  a  jiirif*di<-tii»n  to  ini|uirt*  of.  hear,  and  drCrr- 
mine  all  trea^nn-.  nii-pri-iim-  of  trea.-on.  niiirdip*.  nian*«lauL?hteni,  blumUlkc^ 
and  otiier  nialieioii**  Htrikinir**.  wherehv  hhuNl  -hail  Ik*  Hh«*<l  in  or  within  tW 
limits  .  thitt  it  within  two  hiinilri*il  I'eet  from  the  iratej  nt  any  <»f  tli«  pal 
and  hoiiii-«  i»f  the  kin:;,  or  any  other  hoiiM*  where  the  nival  p«*niim  nkall  al 
The  ppieeedint;**  an*  aUo  hy  jury,  hoth  u  ^raml  aiitl  n  |N*tit  one,  a*  at  mmi 
law.  taken  out  *tt'  the  oflieer?*  an<l  -worn  M^nanl^  ot  the  kin^'n  houitrh«»kl. 
form  and  Hojrninity  (»f  the  prore?iH.  particularly  with  n*i;anl  to  the  exervtiuti  c( 
the  seiitenie  fi>r  euttiii:;  iitf  the   hand,  whii-li   i-  part   of  the  punifkhmmt  te 

iihe«Min^  I'] 1  in  thfkintr'f*  cinirt.are  verv  ininuieiv  neX  forth  in  tin*  Miid  «tatBl# 

83  Hill.  Vlll  ,  and  the  several  otIiivH  of  the  •*rrvant'«  of  the  h«mM*h(»l«l  in  aa4 
^.y  ,     alMiut    **ui-h   exeruiii>n   an-  'deNeriU'd.  from   the   iM*r^*ant  «»f  the    wmi^* 

"' ' ''     y:tnl.  who  i'urni*>he-  tin*  ehuppin^  hloi-k.   to  the   iierp^*aiit' farrier,  vho 
brin:;-  hot  in»h-  ti»  -ear  the  stump'* 

•i  A-  til  the  pnTi'-lin;;  h'»>ik  /•  we  mentione<|  the  e«uii^  of  the  two  au- 
Ter-iiie-.  or  ti.eir  I  harit-tlhir-'  nMiri-.  for  the  mire—  of  eivil  injariea,  it  wtli  »< 
be  imppipi'r  n«iw  to  add  a  shurt  wonl  eiiiirerninLT  the  juri<M|irtion  of  tknr 
criniii.al  •  ••urt-,  \i  huh  i^  i-ipially  iar:;e  and  exteiiMve.  The  f-liancidli»r'ii  o-«rt 
of  0\t;ipl  .\%iili  uhirh  niii\ti*«.i!v  the  author  hath  lH*en  rhieflv  ntnirr^aBt. 
tnoui:h  prohahly  that  ol  (.'anihn«l:;i*  liath  al-iii  a  sinnlar  jun^lieti«*n  •  hatfe 
authiiriiy   ti>  dttertnine   all    i-aii-i-- mI'  pniperty  wherein  a  |>hvilt*i*t*«l  ivntata  :• 

iinal  ol 


one  of  the  partii--. «  xri-pi  inily  i  aii-i-  of  tn-<-hi>lil.  and  alfMi  all  crimi 

or  nii-d«-ini  aipiur^   umhr  the  ih-^^'n-i-  i>f  tn-a-i»ii.  lehmv.  or  mayhem.     The  |»rw 

hihitjiin  of   lucililluiL;  u  itii   tre*-hiili|  still  enntiriui'H ;  hut   the   trial  of   trvA«  ^ 

felon V.  afid  ma v  hem.  hv  a   |iarii<  iilar  rhartt-r.  i-  eominittiil  to  the  oniTer^iiT 

juri-ilirtjiin  in  anotlur  (-••urt.  namely,  the  tourt  of  the  /urJ  AiyA  Afnrani  ctf  t^ 

tinivei*-itv. 

For.  hy  the  charter  of  7  Jim  2  lien  IV..  <continuefi.  amonf(  the  rr«l,  by  t^ 
•tntutc  \''i  Kli/.  e  J*.)..  coi;iii/.>|||, ,.  1^  ^nintc'l  to  the  univemity  of  Oxford  t«f  a.'. 
indictmi*ni*«  nf  trea-^n**.  in-iirn*cti<i|i«.  trii>i)\.  and  niavhein  which  ahall  br 
found  in  any  nf  the  kin:;'s  cnurt-  ai^uiiist  a  scholar  or  privile|{ed  permia,  a»i 

•   s^r  |..4i  h.  p  «1  a   Ph-I     3  Hal  r  T.f. 

.•    4  liMi   I.:.!  ' 


'•The  .;  Il«ii    Vll.  e.  U  11  nhi'ily  r-i-ahnl  hy  ih<*  *J4m>o.  IV.  e.  31. 
Hen.  VIII    r   IJ.  |.:irt  nf  «.  ('•  tn  •.  1-.  rfl.itiiiA!  in  th;«  Mihj*-<*t.     The  two 
in  the  i«xt    iiiiv   n«>w.  ilii-rifim*.  U*  rnii»idrri-d  aj  no  longer 
man)-  \e.ir«  Xtt^u  uiterlv  duuMtl.^.'vifir. 
'mo 
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they  arc  to  bo  tried  before  the  high  steward  of  the  aniversity,  or  his  deputy, 
who  is  to  be  nominated  by  the  chancellor  of  the  university  for*  the  time-being. 
But  when  his  otliec  is  called  forth  into  action,  such  high  steward  must  bo  ap- 
proved of  by  the  lord  high  chancellor  of  £ngland ;  and  a  special  commission 
under  the  great  seal  is  given  to  him  and  others  to  try  the  indictment,  then 
di'pending,  according  to  the  law  of  the  land  and  the  privileges  of  the  said 
university.  VV^hen,  therefore,  an  indictment  is  found  *at  the  assizes,  or  r«o7o 
elsewhere,  a^^ainst  any  scholar  of  the  university,  or  other  privileged  *■ 
person,  the  vice-chancellor  may  claim  the  cognizance  of  it;  and  ^whon  claimed 
in  due  time  and  manner)  it  ought  to  be  allowed  him  by  the  juages  of  assize: 
and  then  it  conies  to  bo  tried  in  the  high  steward's  court.  But  the  indictment 
must  first  be  found  by  a  grand  jury,  and  then  the  cognizance  claimed;  for  I 
take  it  that  the  high  steward  cannot  proceed  originally  ad  inquirendum^  but 
only,  after  inquest  in  the  common-law  courts,  ad  audiendum  et  determinandum. 
Much  in  the  same  manner  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
higii  steward  of  Great  Britain,  the  indictment  must  first  be  found  at  the  assises 
or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ  of  certio^ 
rari)  transmitted  to  be  finally  heard  and  determined  before  his  grace  the  lord 
high  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  crimina,  or 
a  misdemeanour  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary  judge. 
But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  tho  high  steward,  under  the  king's  special  commission  to  trj 
the  same.  The  process  of  the  trial  is  this.  The  high  sneriff  issues  one  precept 
to  the  sheriff  of  the  county,  who  thereupon  returns  a  panel  of  eighteen  free- 
holders ;  and  another  precept  to  the  bedels  of  the  university,  who  thereupon 
return  a  panel  of  eighteen  matriculated  laymen,  ^^laicos  privilegio  universitatis 
gaudentes:"  and  by  a  jury  formed  de  medietate^  half  of  freeholders  and  half  of 
matriculated  persons,  is  tho  indictment  to  be  tried ;  and  that  in  the  guildhall  <^ 
the  city  of  Oxford.  And  if  execution  be  necessarv  to  be  awarded,  in  conse- 
quence of  finding  the  party  guilty,  the  sheriff  of  the  county  must  execute  the 
university-process ;  to  which  he  is  annually  bound  by  an  oath. 

'''I  have  been  the  more  minute  in  describing  these  proceedings,  as  r^cooA 
there  has  happily  been  no  occasion  to  reduce  them  into  practice  for  ^  ' 
more  than  a  century  past,  nor  will  it  perhaps  ever  be  thought  advisable  to 
revive  them;  though  it  is  not  a  right  that  merely  rests  in  scriptis  or  theory,  bat 
has  formerly  often  been  carried  into  execution.  There  are  many  instances- 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James  the  First,  and  two  in 
that  of  Charles  the  First — where  indictments  for  murder  have  been  challenffed 
by  the  vice-chancellor  at  the  assizes,  and  afterwards  tried  before  the  high 
steward  by  jury.  The  commissions  under  the  great  seal,  the  sheriff's  and 
bedel's  panels,  and  all  the  other  proceedings  on  the  trial  of  the  several  indiot- 
ments  are  still  extant  in  the  archives  of  that  university. 


CHAPTER  XX. 

OF  SUMMARY  CONVICTIONS. 


*We  arc  next,  according  to  the  plan  I  have  laid  down,  to  take  into    i-^aaa 
consideration  the  proceedings  in  the  courts  of  criminal  jurisdiction  in     1- 
order  to  the  punishment  of  offences.     These  are  plain,  easy,  and  n^gular;  the 
law  not  admitting  any  fictions,  as  in  civil  causes,  to  take  place  where  the  1 
tho  liberty,  and  the  safety  of  the  subject  are  more  immediately  brought 
jeopardy.     And  these  proceedings  are  divisible  into  two  kin  y 

regular;  of  the  former  of  which  I  shall  briefly  speak  before  we  t 
latter,  which  will  require  a  more  thorough  and  particular 
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By  m  nummary  pnuvvtllni^*  [  in  ran  priiiH|Killy  Mirh  ««  i<  ifin-^-tod  br  ••-Trrvl 
ACIh  nt  p:irli:iiiH'iit  •  t«>r  llti*  i'<iiniiioii  law  in  a  «(r.in;;iT  to  it.  iiii1«-h«  in  \\ir  ra«r  *4 
cotitoiii|»t*« '  tor  till'  riiii\  iiiimi  nrdiri'inlrn*  ami  tin-  iriflit-tiiii;  i»t'cvnain  |ienaii«» 
cn*tittMl  |»y  tli<»M'  :ii-t^  lit'  |iai-li»iiii*iit.'  In  tlii*^«-  tlicn*  i«  mi  ini«-n'fnKM»n  *^  a 
jury.  I>ut  tilt*  |i:irty  iirfiiM*«l  in  iici|iiiii«*«l  or  <-iMit|i*niiu*tl  hy  iIh*  MiflTm^r  «*f  aork 
jKTMMi  only  ii!t  till*  -taliitt*  IniN  ii|itM>iii(«*i|  fur  lii^  jit>l:;i*. — an  ihMitiiti«>ffi 'IrM^^iMv^ 
|>ro!i*M?»«*illy  tor  iIm*  i;ri*a(i*r  i*a«*«*  of'  iIm*  oiilgrft  l>\  (li»in;;  liirn  "iiMMNly  jnMit^  m»4 
**'Nl  1  ^*y  '**'^  liaia^MitiL;  tin*  tivclio|<lcr«  Mitli  tii*i|ti«*nl  uml  tnnilik'^iiur  altrDH- 
-*  ttiH-«*f«  t<i  irv  rvrrv  iiiiiiiito  'ofTrnri*.  litii  il  ha«  of  latr  Krrii  #■»  fmt 
exttMi<li-<l  :i*»,  It'  a  clirrk  W  not  tiiiu'ly  ^ivi*n.  !•»  tlin*at«*n  tin*  iIi^um*  •»!' «Hir  adm*- 
ralilc  ainl  irul\    Knuh-li  trial  l»y  jury.  iinh*^«*  onI\  in  (*u|iital  i ■*•«"»  ■     F«»r. — 

I.  (M  tliin  %iiiiiiiiarv  iiaiiirr  an*  all  triaN  ot'oil'riiir**  aiitl  IniU'l*  n>ntnir%'  t«»  the 
lawH  ol  ili«'  f.ii-f.*f'  aii'l  other  liniiit-|ii*««  ot'  tli«*  rtrtnur,  \i|iirh  un*  t«i  \mp  iii<|airr<4 
into  aihl  'li'iiTNiintMl  liy  tli«>  rt»iiiiiii«r»ifiiii*pi  of'  I  lit*  rr»|N^f*tiv«*  «lf|iartnirnt».  <*r  l^y 
juHtiev  ot  tlu*  |N*a«'i*  in  tin*  <iMiiitry ;  otTi«*i*rH  uho  nn'  all  t»t  thrrn  af»|MMnt4^  ar.^i 
r«*liiovalili*  at  tlir  iliM-rrtion  ot'  tin*  rr<ii«-ii.  Ami  llioii;r|i  «iirh  ciniTirtifin*  ar^ 
ak)m>liit(*ly  iu*«-OHHary  tor  tin*  •lti«*  rolli*rtioii  of  tin*  |iiihli<*  nioni-y,  nrnl  art*  a  Kftr*  n^ 
of  nuTt'V  to  till*  il4*lint|iu*ntH,  who  woiilil  U*  niin«*i|  hv  lh«*  t*.\iM>ii««*  ainl  c|«-lav  >4 
fn.*(|urnt  pri»M*('iitioii<«  hy  art  it  in  nr  indirtntrnt  ;  an*!  lhoii;;h  «Ufh  ha*  u^aaUr 
iNHTti  till*  tnntlwt  of  the  roiniiii-t*tiom*P4,  an  H4*|iioiii .  it*«*V(*r-  to  afr«»nl  ju«l  iptiQi».i« 
ioi*ontplaiii  ot'o|i|in'H!«iiin.  yrt  hIu'Ii  wi*  at^itn.«i  foiiMiIrr  th«*  rarii»Q«  an<l  vlm*^ 
inniini«*r:il»li*  hraiichm  of  thin  n*vt*niit*  wliirli  may  Ih*  in  thvir  tuni*  tht*  *ul'jr«-i« 
of  Iraiid.  «»r  nt  l4*ant  foiii|ilaint*t  ot'  IriihI.  anti  o|  fiHip»«*  thf  ol»j«*«-t«  fif  thi«  •am- 
nary  ami  arhitnirv  jim<*«lirtioii.  wr  -hall  find  that  thr  |n»w**ro|  thi-*«*  ••AIi'tt*  "f 
tht*  cmwn  uvrr  tin*  |»rit|i«*rty  of  thi*  ]k*o|iU*  i^  inrn'aM*i|  to  a  ver}' fonuvla)  te 
height. 

II.  AnotlM*r  hrancli  of  Hiitnmary  priM-iM»flinir»  i^*  tlint  l»ofonp  ^'iijif i-vji «/"  f A<  ^rtt.if. 
in  onli*r  to  inflirt  <livrr«  ]H*tty  |»«*f  iiniary  niulrt!«  ami  (■or|N»nil  ]i«'nalli«-^  drnoaiKW 
by  act  iif  {Mirliaiiii'iit  tor  niany  (liHunlcrly  offrnr**-*.  i«iic*h  a%  f-«>mnion  •wqatsb^. 
druiik«*niH*'«H.  vaifRiinv.  iilh*n«'*»«».  and  a  vaM  varirtv  i»f  othrrn.  for  which  I  to««( 
refor  thf  ?»tu<li'iil  tt»  tin*  jii^tirr-luNik**  fonnvrly  « iti**!.  h  an*l  which  a«r«l  tii  Iv 
formerly  ]Hiiiiohi*il  hy  th**  vi-rili«-t  of  a  jury  in  tin*  foiirt-ln-l  Thi«  t:han|^  :a 
till*  ailmiiii**tr:itioii  «it' jii**tii-o  hath.  howi*v«*r.  hati  «oiiif  tniM-hirvoii*  rffii'«'ti«.  a*.— 
1.  Thi'  alnioM  fiiiiri*  •li*»ii*<«*  aii<l  rt>iitrni|it  of  the  (-••iirt-UM*l  and  nhoriff**  tii«rm. 
thi*  kinL;'<i  antifiit  fmirt-  i*f  (t>mmoii  law.  I'ormtrly  much  r\*v«*rt*«l  an<l  rr«|ier«««l 
••»v>  1     *'-     l^***  lniriln*ii«»iinu*  im*rca.-c  of  tin*  hu-^inr^i*  of  a  jiiMici*  nt'  thr  |va^>f. 

"'  "J  uhii  h  fli«*i  11111  air* -*•  ?*o  many  ui'nlli*nn-n  **i  nink  an«l  characffr  frr»ni  ari- 
iniT  in  tin*  ii*mriii-^iiiii.  iriiiii  an  ap)iri-lit*ii»iiin  that  the  t|aty  of  thrir  oflor  «4^t! 
take  up  ti'ii  mm  h  lit  that  tiiiit*  uhirh  they  :in*  imMillin^  to  viiiarp  fr^*A  iW 
titH*eN«»ar\  coiicrrno  nf'  tht-ir  tamilii"*.  tin*  imiir«»vi*meiit  «>f  their  under^tafH|;D£«« 
and  tln-ir  e!i;:a::«-nif!it*»  in  itthcr  •«er\ici*<t  i»t'  the  puhlie.  Thou:;h  %f  uli  KrntlrrBra 
of  fortune  hail  it  hnih  in  ihtir  power  ami  iin-litiatioiiH  fit  net  in  thi*  rapiitr. 
the  hu**infNN  III  a  juxtite  nt'  the  |H*aee  wmiM  Ih*  iiittre  •livirled  ami  fall  tne  W^ 
lieaw  u|Min  imlix  nhiaN  ;  uhiih  Mniihl  retipive  uhat  in  the  pre^fnt  «rart-ily  •-:' 
niai:i**traii'*   i«   rt-aliv  an    i<l>i<-i  tiiiii   -o   t<'rmiil:il*li*   that    the  <-«iuntr^'  i«   ;n^a!'r 


'A*  1<i  •.uniiiinrx  pnH'f«->lin»'<  iii  p-ni-nil.  mifl  Mn    il    |      iTi  m  nf  thr  n  iim    iin#<nlTi 


•'     •       .'  I'— •■  ■■■■•.-   ■■•  ^- — ■ '   ,.  ^,-".. ....  ---^.. 

wliffi'  ii>  .i|>|>*-.il   :<•   i'i\tii.  to  rf|iiiii- .1  »(n>  Iff  a- •  iir.i<  >  tli.iii   i«  •-«••  iiii«J  m  i4L«^ 
HlpTf  (lit-r<'  I-  .1  iiiitl  \'\  |iiry.  «•■••  I  Sir.t.  tiT.     Iluiii.  .1  .  til   i'ii|i\it  titm*.     1  R 


■»  M.  A  S    -"<•      I  «'luti\  ..n  «i;inM'  I..IW-.  I**'  t..*Ji;      * 'nil  TV. 

*  A-  til  •  ••n\  :'-!Miio  in  ir»i"  i-»I.  im-l  ih*-  i"riii*.  ••  •■  r.iif\  ••ii  •'••iivii-iion«.     _       

t  onvh  tioiK     Hum.  .1..  tit.  <''>nMi-ti'iiii.    <'liiit>*«  *i.itiit'  I.iw.iiil.i.  I^*>  to£S.  aa^i  ««.<.  ^^ 

.17  to   1    ■-•  -<'lllTTV. 

•S tt««>r\iiti«in«.  Burn.  .1  .  tit    «'nisvii-ti«iii"».     1    K-i-t.  •»!'.•.     Ilenrv  it  has 

trine  (hit  -.%  •Ii!l«ri  nt  riih*  Mf  ••vi-liin  ••  4-  !••  th*>  «tni  tnf<^*i  of  pr«M»f  •h«iukl  b»  rt*^ 

thf  i-.t.-f  of  pfiH  I « •liiiL*'*  ••!)  A  -uiiiMi.iM  iiii'>rmati"ii  th  III  III  uii  A«-iiim.  imv  1  Eftrt.  MV  . 
hut  tli.it  •!>••  friiK-  ii'W  -I '111*  t<>  lii\«*  Ix't'h  |r>')-«r]\  •  \«Trul<*<l.  1  Km4,  6^^.  1  M  AX 
*jvw; .    f.ir  !*  th"  !•  ^'.-1  (fiir**  hi*  th<>:u*lit  tit  to  intvi-r  m. i^ri*  t  rat^-*  iir  t4h«*r  iaf«>rW-«  jan^ 

i|ii*tioii»  H  .til  i|if 'I'- i-'iiin  in  •-••rt.i  II  ini!?«r«.  tli<  :r  )r<-- l-n;;«  ought  lo  li«  gOf«nM4  hg 

tin*  "4iii>-  rulf«i  ot  <*\hli-iii*«*  Ik*  atl'i'«-t  4U|MTi«ir  iouri*.  ^^'unn-. 
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obliged  to  any  gentleman  of  figure  who  will  undertake  to  perform  that  daty 
whieli,  in  consequence  of  his  ranlc  in  life,  he  owes  more  peculiarly  to  his  country. 
However,  this  backwardness  to  act  as  magistrates,  arising  greatly  from  this 
increase  of  summary  jurisdiction,  is  productive  of, — 8.  A  third  mischief,  which 
is,  that  this  trust,  when  slighted  by  gentlemen,  falls  of  Course  into  the  hands  of 
those  who  are  not  so,  but  the  mere  tools  of  office.  And  then  the  extensive 
power  of  a  justice  of  the  peace,  which  even  in  the  hands  of  men  of  honour  ia 
liighly  formidable,  will  be  prostituted  to  mean  and  scandalous  purposes,  to  the 
low  ends  of  Hellish  ambition,  avarice,  or  personal  resentment.  And  from  theee 
ill  consequences  we  may  collect  the  prudent  foresight  of  our  antient  lawgivern, 
who  suftered  neither  the  property  nor  the  punishment  of  the  subject  to  be 
determined  by  the  opinion  of  any  one  of  two  men ;  and  we  may  also  observe 
the  necessity  of  not  deviating  any  further  from  our  antient  constitution  by 
ordaining  new  penalties  to  be  mflicted  upon  summary  convictions.* 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  extremely 
speedy.  Though  the  courts  of  common  law  have  thrown  in  one  check  upon 
them  by  making  it  necessary  to  summon  the  party  accused  before  he  is  r^ogft 
♦condemned.  This  is  now  held  to  be  an  indispensable  requisite,(c)  though  •- 
the  justices  long  struggled  the  point;  forgetting  that  rule  of  natural  reason  ex- 
pressed by  Seneca, — 

**  Qui  statuit  aliquid,  parte  inaudita  altera, 
Aequum  licet  statuerit,  haud  acquus  fuit:''^ 

(•)8Alk.  131.    2  Lord  Rftym.  1105. 

*  Unless  a  power  of  appeal  be  expressly  given  by  the  legislature,  there  is  no  appeal,  (6 
£;iKt,  514.  Wightw.  22.  4  M.  &  8.  421,)  as  in  proceedings  against  unqualified  persons  in 
the  game-laws,  (8  T.  R.  218,  note  6;)  but  the  party  has  in  general  a  right  to  a  certiorari^ 
to  remove  the  conviction  into  the  court  of  King's  Bench,  unless  that  right  be  expressly 
Uiken  away.  8  T.  R.  542.  But  though  it  seems  to  be  a  principle  that  an  appeal  ought 
to  be  preserved  in  cases  where  the  certiorari  is  taken  away,  yet  in  many  cases,  although 
there  be  no  appeal,  yet  the  certiorari  is  expressly  taken  away.  Per  Lord  Mansfield, 
Dougl.  552.  If  a  statute  authorizing  a  summary  conviction  before  a  magistrate  give  an 
appeal  to  the  sessions,  who  are  directed  to  hear  and,/i'W/y  determine  the  matter,  this  does 
not  take  away  the  certiorari  even  after  such  an  appeal  made  and  determined;  and  lord 
Kenyon  said,  **The  certiorari,  being  a  beneficial  writ  for  the  subject,  could  not  bo  taken 
away  without  express  words,  and  he  thought  it  was  much  to  be  lamented  in  a  variety  of 
cases  that  it  was  taken  away  at  all.''  8  T.  R.  542.  Where  an  appeal  is  given,  the  magis- 
trates should  make  known  to  the  convicted  party  his  right  to  appeal,  but  if  he  deelme 
apj>ealing  tiiey  need  not  go  on  to  inform  him  of  the  necessai-y  steps  to  be  taken  in  order 
to  appeal.  \\  M.  k  S.  4U3.  Upon  an  appeal  the  magistrates  are  bound  to  receive  any 
fresh  evidence,  although  not  tendered  on  the  former  hearing.     3  M.  &  S.  133. 

Upon  a  certiorari  the  conviction  of  the  magistrate  is  removed  into  the  superior  court, 
but  there  is  not  (as  upon  an  appeal)  any  rehearing  of  the  evidence  or  merits;  and  the 
court  can  only  look  to  the  form  of  the  conviction  and  see  from  that  whether  or  not  the 
party  has  been  legally  convicted,  and  the  certiorari  therefore  operates  in  the  nature  of  a 
writ  of  error,  and  no  extrinsic  objection  to  the  proceedings  can  be  taken.  6  T.  R.  376. 
8  T.  R.  5D0.  If  therefore  the  magistrate,  in  order  to  sustain  his  conviction,  should  misstate 
the  evidence  or  other  proceeding  before  him,  the  remedy  is  by  motion  founded  on  affi- 
davits to  the  court  of  King's  Bench  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue,  re(juirin^  the  magistrate  to  state  the  whole  of  the  evidence  adduced  before  him 
eorrettly  in  his  conviction,  pursuant  to  3  Geo.  IV.  c.  23.  4  Dowl.  k  R.  352.  If  a  raagit 
trate  wilfully  misstate  material  evidence  he  will  be  subject  to  a  criminal  information  oi 
indictment.     I  East,  180. — CuiTxr. 

^  "  He  who  decides  a  case  without  hearing  both  parties,  though  his  decision  may  bo 
just,  is  himself  unjust;"  which  is  adopted  as  a  principle  of  law  by  Lord  Vakf,  in  II  Co. 
Rep.  'J*.^  A  summons  is  indispensably  required  in  all  penal  proceedings  of  a  summanp 
nature  hy  justices  of  peace.  Rex  vs.  Dyer,  1  Salk.  181.  6  Mod.  41 ;  and  see  the  cases  col- 
lerte<l  in  8  Mod.  154,  note(a).  It  is  declared  by  Lord  Kenyon  to  be  an  invariable  rule  of 
law,  (Rex  vs.  I^enn,  0  T.  R.  198;)  and  it  is  stateil  by  Mr.  Seij.  Hawkins  to  be  implied  in 
the  construction  of  all  penal  statutes.  1  Hal.  P.  C.  420.  So  jealous  is  the  law  to  enforce 
this  equitahle  rule  that  the  neglect  of  it  by  a  justice  in  proceeding  summarily  without  a 
previous  summons  to  the  party  has  been  treated  as  a  misdemeanour,  proper  for  the  intei^ 
lerence  of  the  court  of  Kmg's  Bench  by  information,  (Rex  m.  Venables,  2  Lord  Raym. 
1407.   Rex  vs.  Simpson,  I  Stra.  46.  Bex  vt.  AUington,  id.  678;)  which  has  been  granted 
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A  ruU*  l<>  which  nil  iiuiiiii-i|ial  l:iw<«  that  nn*  fiMiiidtii  on  tht*  |iriii(-i|>lr«i  of  jfii»tM^ 
Imrv  MiKllv  ( iMitiiniitii:  thi'  Ui»iii»ii  law  nH|iiiriii^  u  i-itatinii  mt  ihr  l«-m*t .  aftd 
our  miiiiiiiiii  law  iM-\i-r  hiitlvriiti^  utty  t'ai-t  •ndirr  <-ivil  nr  tTiiiiinml*  to  ftiv  tn^ 
till  it  ha-  |ir**viiiiio)y  ('«iiii|Mll4-i|  an  a|»|N*uran«t*  hy  (hr  |iar(y  (laicfrnrtl  Allrf 
thin  i«uninii>n**  (hf  niu^i-trali*.  in  mininiary  imM-tM-tiin:^**.  may  nn  nu  U»  rxaniiB* 
onv  or  ni"tv  wiincoM*-.  ar*  llu*  ^talud*  may  rc*<|uiiv,  ii|»iiii  nut  It/  un<l  thru 


u|Min  iitliil.ivit"  lit  tilt- t.itt.  H*\  i«.  Iliirw.NNl.  ■.*  Sir.i  lii*»*«.  .1  Hiirr  171«'t.  I7'>.  Rr&  n. 
i*iin»l.ili|i'.  7  I>.  A  IC.  •>i>-^  .:  M.  <'.  i^^.  A«  l)ii«*  i^  a  |<r.\ili>'i-  **l  miiini'-n  rijcht  mUk.  !&  r^ 
qiiir«*»  II"  «)•«■•  i.ii  |iiii\i»ii*n  i>*  cntitlt*  tli«*  i|fti*n«liint  t**  tiii*  .i'l\.ihi*i^«*  <*f  il,  •«•  ii  i^iib4 
be  laki-ii  ii\«.i\  l>\  aii>  riiotimi.  U*x  i«.  < '.init«ri<l>rf.  i  l'iii\i'n>ii,\.i  ^  MimI.  IA.'.  l'|««  a 
puMi'ii'iit   iiit<ii  iii.iii«iii  |'rti|H-i-|y  liii«l,  tlif  niiiK'i«tr.tlf-«  iir»*  t-itini<l  (••  i»>ui*  a  ikijniin*itt*  ai»i 

pnNfH<«l  1*1  il  hi-.iiiii^.  iin*l  it  tlifv  ri>lii«<*  to  *i'*  mi  will  U ui|««-li«-«l  )•>  ni«n<Luiiu«.      Ii  x 

t'j.  lit-iiit.  ••  r.  U.  r.'-t.  I'lif  »iiiiiiu<*ii'*  ii)itiiili|  In*  i|irii-(f<l  III  iiit«  |>;trt>  it|;ajii*l  wbuos  ItM 
i*hur|:«-  !■<  l.i:<l,  iiipI  -liidiM  in  ;:i-iiim;i1  In*  •i|*ni-il  dy  thf  jii«tii-f  hiiii««*lt  l*i  iih«*isi  tl  u  i^ 
HU«*(1.  \i*  \  '  '.  >ti-\i  iitxii.  'J  Ki«t.  .iik.i.  WhiTi*  II  iiarliniiar  li>riii  •»!  iii»lii-i-  i«  lift"**  i.t^ 
hy  llif  ai-i.  tliiit  iiiit^t  In-  •un  tl>  |iiir«ii<'<i.  H*-x  •  *.  i'i"k«*.  <'<iM|i.  .'.•!.  Th«*  iiit«*tiii*  n  <-•# 
the*  Niiiiiiniiii*  Im'iiij:  t<>  atlnril  (In*  |i«'i«i*n  Ui'i  ii»cil  t\^•^  iiifiiii*  ••!'  niakihit  hi«  i|r-fru*v.  .x 
•hmiM  I  ••iitaiii  thi'  •nli-(jin>-i-  ••!  tin'  i-hart***  ami  fix  a  '\.i\  an^l  pUt  ■'  fur  hi«  •|'|«'*rMkc*. 

Allowint:  a  fiiillii'K'nt  liiii«*  l<ir  th«*  .itiftiiiuiin*  ••!  hii It  iiiiil  lii«  wiiiif««*4.     |C«*]|  vm.  Jo^ft- 

•(»n.  1  >tr.i.  !!*•<>.  A  »ijiiiiii<'n*  tn  .ipjM'.ir  iiniiifiliitit  1\  u|>«ii»  ih**  ri*«*<M|il  lh«*rfof  b«« 
thinifEht  itioiitlii  Milt  III  ••lit*  •  .i«i-.  l!  Iliiir.  (i^l.  In  aiMithiT.  an  t»l*ji*t*ii«fn  nia^l«*  lo 
ftUniliH'ii'*  tiiat  It  M.I*  t>i  ii|»|HMr  «iit  tli«*  -uiiH*  tiny  i«a«  mil)  rfiii«i\iil  hy  th«-  fait  c»f  th«  <i^ 
fcn<laiil  li.iiitiL'  4ii  tii.iIU  .i|<|<tMr*il.  .iii'l  -••  w.ii\i-il  miy  iiif^MiI.irii>  in  th«*  niili*^.  K^x  n. 
J«>hu«<iit.  1  Sini.  *J<>I.  It  I- f']!!.!!))  ii*-i-i-«».ir>  ihii  it  oliniilil  !•••  tti  a|i|M-«r  al  •  |4^'<r  cv^ 
tain:  iitliir%%i-«-  tht'i'.irtv  •i>iiiiiiii«  im  ili-l.iiilt  l<\  hut  .ip|-iMMii;;.  iiiit|  iIh*  iiiM|E;«tralr  raxifr4 
pnwM'iHl  in  tli«-  •|ft«>ii<i.iiit  •  .il'-i'in  ••  ii)-<iii  tl  •uiiiiii>>ii«  ili'ifi  t:\t>  in  ili«**t«  |»«rti«*uLAm  *ttb- 
mit  niakiiii!  Iiiiii-«'it  liaMf  t«i  all  iiifiii iii.itiiiii.  Ki-.\  •  i.  Sini|«Min.  1  Sir*.  •!''>.  It  hmm  U*a 
nuMh*  a  •|iii-«tii>n  MJifthiT  ihf  ••«-r\  ii-f  ••!  thi*  «iiiiiiiiiiii^  iiiu«t  l^*  f-rm^ttui.  It  ■■  cllii  :a 
gi*n«*rnl  ii«-i-f'>'^ir\  that  ii  »hiiiil<i  !•••  ^i.  iinli>««  uhi-ri-  |-fr«ii|i:il  »«T^-ii^'  i«  «*x|*rv«»iv  «lis|«tw4 
with  !•>  -tatilt**.  I*'irk.r,  i'  ./ .  ikaxi  111  tliat  iipiiiiiifi.  !••  M'xl. '(Vr.  Au<l  lh«»  |ar«M»»«« 
ii|itM*iully  iiitrtNliiifNl  inti*  iiiaii\  u<  t*  *\i  |iarlianii*nt  tn  tnak**  •  •trvif-i*  at  th«*  «l«vUia#* 
hmiM*  •iitfi>  ifiit.  ««-i>iii  ti»  |ii«til\  ilii>  inli-ri-iirf  that  thf  law  in  nihfr  I'aiM-s  in  MD<l#ff«lon4 
t(»  r»*«|ii>i*' .1  «inn-t>  ti|Miii  tlii-  |rt'r«M«ii.  Whi-n-  |NT««iiial  «t-r\i«-**  i^  ni^i  nt^it-wAAry.  lr<mvuk^A 
ci»|iv  It  tlif  lii'ii-i-  I-  otitfi'-Miil.  \i*\  •  V  t'liaiMli*-r  II  hji-t.  *J<»*<:<  an^l  the  ilfhvrrr  toai  b* 
tif  a  |MT«i>ii   ••tl   (111-  |-rt  ii.i«*-«  ap|iiir«'ii(]>    rt—itliiit!  tlifr«*  .l«  :i  <MTT4iit.      Iil.  iliiil.      TV*** 

nih*«  :i|<|  Iv.  iiii\«i\ii.  i-iiU  !••  tl I.I-*-*  win  ri'  tlif  ili-li-iphiiit  «1im-<«  imt  in  fart  ai>|««r  .  5  r 

if  hi'  ii«-ln  ill\   ai'i**-.*!-  aiii|  }.I<-ail-.  th*-r«*  i<«  Hit  ]i*ii;:*-r  aii\  'itit  •tinn  ti|H»n  th^  MlfBrt^tt^  '^ 
r«*piiari(\  ••!  thi'  «iiiiini"ii*.     1  >tru.  *Jt>l.     I'.ilf\  mi  i '••ii\li  Cii»iio.  IM  «-«l.  h}  IkMilinfL  •!.  I^ 
— *  'nil  n 
*'rii«-  Tii.ii:>->:ia(«   111'*  III  k'*  ii'-ral  nn  aiitli>iii!\  III  4-i'Mipt-l  till*  •li«*n(ian<*«*  of  wita««B«w  Iv 

tht*  iiiiii t  a  >iiri  iii.iM  (Mai.   iiiili-*  w lnTf  it  I-  *i**m  i.ilU  iriviii  \\  m-\  nf  |«HxaB^«i 

Till*  III  ii>ati\  i  .!-•  -  lia-  (-1  •  11  'ioiif:  ali«l  iti  oiiti'ln  a*!*  \\\*'  |>rii\l"Hin  I*  •i'Oi'>flt|«Mfel««l  «.lk 
a  |M*nal(\  I'li  r*-tii*al  i-i  .itd-iiil  fur  tin*  |-iir|Mi«i>  nf  )-<'ini*  fxaiiiin***!.  It  t**i"fn*  a^f  •■*!  IJ^I 
thi*  *-\aiiiiitatiiii  III  Mi!iii<.i.f-  tiiii-t  )•••  ii|i«<n  ••ath.  .iii'l  (liar  nn  lo|ral  o>nrirtitkii  raa  k* 
fftntiili>«l  u|i>ii  an\  t*-*t:iii>>t>\  !!••(  •••  t.ik«'ii.  Thi-n-  i*  .i  •li!lfri-n«-i*  in  tin*  manner  itt  vkvk 
thf  iicl«  ari*  Hi>ril«-I  III  i>/ii>i  tftht-  iittHlf  nf  i  xaiii.tialiMn  tn  If  piir^UMl :  ftir  «fail«  K^aa 
a<*t«  t'X|-i<--*l>  III!  iiti'iii  (li«- t*-'-iiiiit>ii\  nt  Mi(iif«<M-«  -I'A.  iitlM'ni  in  i;i'iit*rml  trrma  aat^r* 
II*'  th*-  liiatri-tr.ii*'  '    ''         I    !  •'•!!•.  iir  I**  •-••ri\  .1  r  Kf  p*i\i*  jiiilk;nia*nt  ••!  f4#  trmmm^pifm 

t*f  ifr*i.«>«>  MitliniiT   ii'-ti>  .iij  li .it!i.      hut  •III  II  i:*'ii<  ral  i*xpn-«^i*infi  wmn  in  Wyal  o«- 

ntnii-tii'ii  tifi  ••'••arilx  (••  !•■'•  r  !••  tlti-  ••iil\  kin<l  ••!  l*'>tiiii'iii\  kiiiiwn  to  th<*  law.  imibHt. 
that  ii|-iii  ••ath.  "  l'>ir.  -av  •  /<;  '  "in  all  •  a*i"*  h  lifr<-«>>M'\«'r  any  inan  ta  autkoruMi  m 
••Xaiiii!i<'  wilMi-'»«i'*.  >i|i  Ii  ••\aiii:iiati'>ti  olialt  If  tak«-li  aii'l  rtin**lrut*il  Ifi  bi^  aa  tbff  la«  «UL 

1.^.  ii|M>ii  •i.iili.  I>alt.  •-  ••.*.'•.  aii>l -i**  fl  I-  11*1.  •-  h'4  :  ritiwil.  r.!.  a. :  Ljunk.  Si7 :  tf 
;i.rrf,  Al<li:>lj.'.  \  I»  A  K  ^^.  'J  M.<'  iL'i.  K.-x  ••  <  >l'>*'>ii|'|i.  4  R.  A  A.  A|G :  Fal«^.  11. 
34.  Ahifitk'li  If  iii'xh*  ••!  •-\aiii:riatMti  l>*-  |->:!it*-'l  i>iii  !•>  ih*' *tatuif«  |n«iair  jan«l»'^ 
lion  ••\i-r  ill*' <i!l«>iit  •*.  \>-t.  a-  lu-tii  ••  ri-<|iiiri-«  thai  tiii- ai-i  ii««<*l  •hiKihl  l>^  r«t|ifVti«t«id  vit^ 
tht*  wi(iii«-i-«  iihMiii''(  liiTii  .iinl  lia\i*  all  ••)•!  •>r(iinit>  ••!  •  ri  ■*«-••  xaminaiioo.  It  »  r««^«9««l 
hv  law.  Ill  till-  -iiniiiiarx  !!i'»-ii-  i't  (ri.il  w^w  iiii'ifr  i->>n«:'l>-ra;ii«n.  lliat  the  t tiifa^f  mmA 
i|«*|MMiti>>fi*  •lioiilil  I'i  t.iki  n  III  t)i«-  |>ri**>  lilt- ••!  till'  •!•■'•  ii'lant  wh*'ff»  he  a|»|wmra.  F-V 
tlioii|;li  til*'  i**t:.*latnri-.  )>\  .ioiiifitiiar\  ni--h-  ••(   iiiiiiii'-\.  int«*nih*«l  in  vuhatilote  a  iBflrm- 

p«««lilioii«   prix-fo*  \"X  til iiiiiK't)  laM    iiftLiMlot   tr:.il.  it  i** ml* I  not  dr«i|ca  lo  dufvMM 

with  tht'  riil'-^  •■!    |ti<.t:<  *■  .i*  t  «r  a*  llii-\  ar i!il-atil  !•-  h  :tli  tin*  nM*lhtMl  »|o|>ted.     Iijui i4. 

il  niuy  Im*  ij«i-!iil  ii|->>ii   ilii-  «Ni-.t-iiiti  ti'iii'i:-*    \\\*'  k*'-i>''ral  n.axini  which 

ilcmn  a«  a  t;ui<i<'  !••  tli iflurt  ••!   iiia*:i<*trati«  in  r*  i:iilaIt|i«E  all  lh«*ir 

ingn,  naiiii'ly,  that  "mc\%  «!   |mrhauu-nl,  in  what  lh«-y  are  ailenl. 
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his  conviction  of  the  offender  in  writing:  upon  which  he  usually  issues  his  wap- 
raut  either  to  apprehend  the  offender,  in  case  corporal  punishment  is  to  be  in- 
flicted on  him;  or  else  to  levy  the  penalty  incurred  by  distress  and  sale  of  his 
goods.  This  is  in  general  the  method  of  summary  proceedings  before  a  justioe 
or  justices  of  the  peace;  but  for  particulars  we  must  have  recourse  to  the  several 
HtatiiU's  which  create  the  offence  or  inflict  the  punishment;  and  which  usually 
chalk  out  the  method  by  which  offenders  are  to  be  convicted.^  Otherwise  they 
fail  of  course  under  the  general  rule,  and  can  only  be  convicted  by  indictment 
or  inforniiition  at  the  common  law. 

111.  To  this  head  of  summary  proceedings  may  also  be  properly  referred  the 
method,  immcmorially  used  by  the  superior  courts  of  justice,  of  punishing  con- 
tempts by  attachment y  and  the  subsequent  proceedings  thereon. 

The  contempts  that  are  thus  punished  are  either  directj  which  openly  insult 
or  resist  the  powers  of  the  courts  or  the  persons  of  the  judges  who  preside  there, 
or  else  are  consequent ia I y  which  (without  such  gross  insolence  or  direct  r^Qoj 
opposition)  ^plainly  tend  to  create  a  universal  disregard  of  their  author-  ^ 
ity.  The  principal  instances  of  either  sort  that  have  been  usually(cf)  punish- 
able by  attachment  are  chiefly  of  the  following  kinds :  1.  Those  committed  by 
inferior  judges  and  magistrates  by  acting  unjustly,  oppressively,  or  irregularly 
in  administering  those  portions  of  justice  which  are  intrusted  to  their  distribu- 
tion, or  by  disobeying  the  king's  writs  issuing  out  of  the  superior  courts  by  pro- 
ceeding in  a  cause  after  it  is  put  a  stop  to  or  removed  by  wi'it  of  prohibition, 
certiorari^  error,  supersedeas^  and  the  like;  for,  as  the  king's  superior  courts  (^and 
especially  the  courts  of  king's  bench)  have  a  general  superintendence  over  all 
interior  jurisdictions,  any  corrupt  or  iniquitous  practices  of  subordinate  judges 
are  contempts  of  that  superintending  authority  whose  duty  it  is  to  keep  them 
within  the  bounds  of  justice.  2.  Those  committed  by  sherifl*s,  bailifl's,  gaolers, 
and  other  officers  of  the  court,  by  abusing  the  process  of  the  law  or  deceiving 
the  parties;  by  any  acts  of  oppression,  extortion,  collusive  behaviour,  or  culpable 
neglect  of  duty.  3.  Those  committed  by  attorneys  and  solicitors,  who  are  also 
othcers  of  the  respective  courts,  by  gi*oss  instances  of  fraud  and  corruption, 
injustice  to  their  clients,  or  other  dishonest  practice;*  for  the  malpractice  of  the 

(«0  2  Hawk.  p.  C.  142,  Ac. 

according  to  the  use  and  reason  of  the  common  law."  Rex  vs,  Simpson,  1  Stra.  45. 
Unless,  therefore,  the  defendant  forfeits  this  advantage  by  his  wilful  absence,  he  ought 
to  be  called  upon  to  plead  before  any  evidence  is  given.  1  T.  R.  320.  And  the  witnesses 
must  he  sworn  and  examined  in  his  presence.  Rex  r*.  Vipont,  2  Burr.  1163.  Or,  if  the 
eviilenee  lia.s  been  taken  down  in  his  absence  and  is  reaii  over  to  him  afterwards,  the 
witness  must  at  the  same  time,  unless  the  defendant  upon  hearing  the  evidence  should 
confess  the  fact,  (Rex  vs.  Hall,  1  T.  R.  320,)  be  resworn  in  his  presence,  and  not  merely 
caIl<Ml  upon  to  assert  the  truth  of  his  former  testimony.  Rex  vs,  Crowther.  1  T.  R.  125. 
For  the  intent  of  the  rule  is  that  the  witness  should  be  subjected  to  the  examination  of 
the  defendant  upon  his  oath.  2  Burr.  1163;  and  see  Rex  v«.  Kiddy,  4  D.  &  R.  734;  2 
M.  C.  M'A.  This  rule  is  confirmed  rather  than  contradicted  by  those  cases  wherein  con- 
victions have  been  sustained  without  expressly  alleging  the  evidence  to  have  been  taken 
in  the  presence  of  the  defendant.  Rex  vs.  Baker,  2  Stra.  1240.  Rex  vs,  Aiken,  3  Burr. 
ITSii.  Rt'x  vs.  Kempson,  Cowp.  241.  F'or  it  will  be  found  that  in  all  those  cases  the  judg- 
ment proceeded  upon  a  presumption  collected  from  the  whole  conviction  that  the  de- 
fendant was  in  fact  present  and  did  hear  the  evidence  given,  which  was  always  admitted 
to  be  neces^^arv  to  the  regularity  of  the  magistrate's  proceedings.  Rex  v*.  Vipont,  2  Burr. 
Ilti3  :  and  see  Hex  vs.  Lovat,  7  T.  R.  162 ;  Rex  vs.  Thompson,  2  T.  R.  18 ;  Rex  v*.  Swal- 
low, :\  T.  R   2S4:  Paley,  39,  40.— Ciiitty. 

'  Tliesi'  acts  have  been  consolidated,  and  the  duties  of  justices  clearly  defined,  bv  the 
statute  11  &  12  Vict.  c.  43,  which  provides  a  procedure  applicable  to  the  great  m^oritj 
of  ciL^es  in  which  a  summary  conviction  or  order  may  be  made  by  justices  of  the  peaoo 
out  of  sessions. — Kerr. 

''It  is  not.  however,  usual  for  the  court  to  interfere  in  a  summary  way  against  AU 
attorney  lor  a  mere  breach  of  promise  where  there  is  nothing  criminal,  (2  Wils.  371 ;  and 
see  2  Moore,  (iii').  I  Bingh.  102,  105;)  or  on  account  of  negligence  or  unskilfulness,  (4 
Burr.  2(i0(>.  2  Bla.  Rep.  780.  1  Chitt.  Rep.  661,)  except  it  be  very  ^roes,  (Say,  50,  169;J 
nor  for  the  misconduct  of  an  attorney  inaependently  of  his  profession.    But  see  4  B.  • 

4U 
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offi<*ci>  rit1r<-(<«  sonic  <ii>.|ioriuiirc>ti  (hfironiplr»y(*ni.  ntiil.  iffn-qneiilorvnpOB 
cn-:itr'«  :i  Hit  III;;  tin*  |N*t>|ili*  »  ili<*;;iiht  tipiinr»t  tin*  cfmrtH  tlirniiwlYc**.  4 
(tMiiiiiitlfil  I'V  yir\  iiii-n  in  ciiihitcnil  iimltrn«  n*laliiii;  !•>  tliv  clincluifxr  *4 
oflUn*.  Mirii  ii>>  iiiakiiii;  (Irlaiilt  wiirii  Htnnnif>ii<-<].  n'lu^iiii;  t«f  Iw  nnfirti  «*r  *••  ffrw 
any  vmlift.  ratiiii;  or  itriiikiiii;  wit  limit  (In*  Inivi*  of*  tlit*  «-«mrt,  and  ei»|»ri-iAliT  at 
l\\v  (-n*«i  1)1'  rithrr  |i:irty.  ami  utlirr  tiii^lM*liuvioiir  (»r  im'irulantit**  c»t  a  •lAiWr 
kind.  I'lK  n«)t  in  inm*  rXfrrJM'  of'  thrir  judicial  cu|iaritii*!».  an  by  i^ivini;  a 
or  i*rn»ii4-iiii'«  \inli«'t.  «'».  TlmM-  cunimiltcil  dv  Mi(iuT*fH*H.  I»v  niakiiii;  iJol'aull  ' 
i^uninii'iii  •!.  n-t'ii-^iiiir  ti»  he  Hunrn  i^r  cNamimd.  or  |ir«*vuricatini;  in  thi-ir  m«Jr 
when  ^\\••l'n.  <>.  'Mm*m*  cntniiiittcit  by  partic**  in  any  i»uit  «»r  i»nN*t«tNlini;  lieforv 
•*>K'  1  *''*  ('«>in*t.  a«*  l>y  djonlicilicncc  ii»  iiny  *ruli*  or  i»nli*r  nia«i«*  in  thr  |>ni)STiai 
"  *  -'  of  a  c:iiioc,  |iy  imn -payment  (it'ci»r»tn  nMunicil  \ty  tin*  cfiurt  afiftn  a  ni'*ti««. 
or  l>y  tiiin-i*li->t'rva'icc  nt  award**  duly  made  hy  urt>itrati>n<  or  umpin-naftrr  hatia^ 
vntcml  inton  rule  fiir  ?*iil'niittini;  to  mich  rlcicrmiiiution  tr\  Inili-rtl.  the  attach 
nu*n(  ti^r  niu>t  ot  this  s|H-«ic<«  of  cimicnipt^.  and  e!«pi*4-iully  tor  m>n-|NiyBiMt  ci 
coHt^  aiiil  iioii.iHTtiirman«-i*  ofawardN.  in  to  U*  liNikeil  U|N>n  rather  an  a  riTii  eic^ 
cutiiMi  tiir  the  hcnctit  of  the  injwreil  fiurty.  thoiiirh  carried  on  in  thv  »hapr  %4  a 
criminal  proee-ix  tor  a  contempt  of  tlie  atithority  of*  the  <'4iurt*  And  thirr^tufv 
it  huth  heen  hchi  that  *>urh  contempt.-*,  and  the  pHM'tftn  ther\*i>n.  Iieiiii;  |»rtipfvlT 
thi'  civil  ivmeily  of  inliividllal^  tor  a  private  injury,  arv  nut  r«.*leaMi«il  ur  mttrrttd 
by  the  p'lieral  act  of'  pardon  And  u|Min  a  -iinilur  principli*.  ohedivncv  to  aaj 
rule  of  I  oiirt  mav  al<*<i.  hv  statute  In  (ie<».  111.  v.  fiii,  he  ent'ontsl  ainiiiMC  aav 
pc*rhon  having  privili-i^'i*  of  parliament  hy  the  pmee^M  fd'difttreM  ifiAnitv.  7.  TV«« 
Ctunmiitcd  hy  any  other  perMin?*  under  the  ile;;ree  f»f' a  |N'er.  and  <*Ti*n  br  pe9f% 
tliem*>cl\e**.  ivheii  enormoii<»  ami  aecompanii'il  nith  violemv,  i»iirh  aa  fiu^rtM* 
fi'A'Miix  and  th<'  like.i  ;  i  or  uhi-n  they  im|Mi|-t  a  di**olN*dieiici.*  to  the  kilif'* 
|irvn»^ahve  writ**  of  pn^hihition.  Aif^"f>  r,.ij,u%.>ij  ami  the  re»»t."  S«»inr  tti  I 
c*onteniiito  mav  ariM-  in  the  face  of'  the  ci*urt.  n**  hv  rude  and  rotit a mH !««•!• 
haviour;  hy  ohotinacy.  pirv«'r>encs<».  or  prevaricatitui ;  hy  brt.*a<*h  of  the 
or  any  uillul  di^iurhance  uhaiever:  f»thent  in  the  alifH*iuv  of  the  |iartT. 
diiMiheyiiii;  or  treatini;  with  di?»n-*«|iect  the  kinir'H  writ,  or  the  m lea  or 
of  the  court,  hy  pervert  in::  Mnh  urit  or  ]inN-er**i  to  tlu*  pariMMMft  nf  priTaie 
nmlicr.  i\(iiriiiiii.  i^r  inju-in-e:  hy  -pcakin;;  «»r  i^ritiii:;  ef»nteni|»tu«>a»ly  tif  iVt 
court  I'r  jiid^i  >«.  ai  tiiii;  in  their  juiiiiial  capacity;  hy  printini;  falM*  acvuanu  -t 
•■>si'  1  *  ^*  I'  ti'>i^'  •'>■*'*  vviihoiit  pp>per  iH'rmiH>>ion  r  nf  cuuhca  then  dependiB^  'A 
'  iiitl''nii  Mt  ;  *aiiil  h\  anv  thint;.  in  hhort.  that  denion**trati*a  a  arromm  waal 
of  thai  re::ai>i  aipl  n  ^pt  i  (  u  Jin  h.  when  <iiici-  ciHirt"^  of  jufiliee  arv  de|inTol  xi, 
their  autl.iTitv  •***  net  t  n^ary  ti>r  the  ^(nnI  onler  of  the  kin^iloinj  ia  entirrK  kat 
anion:;  tin-  pei<p!i-. 

The  priiff^o  III'  aifai-hniftit  t''»r  thcoe  and  the  like  cfitifemptM  mant  nr r<  ^aanTr 
be  a**  an  I II  lit  a**  the  la\i**  tht  ni<*elvco  ;  tor  lawr»  w  ithout  a  i^»ni|N*tent  aDth«<*itT 
ti>  ^cl  lire  their  ailnilM-t rat lofi  from  di^ohfijii  nee  ami  c«»ntenipt  would  l<  i^a 
and  niti;a!t'i'\ .  A  p*>\\t  r.  thci-i  im-i-.  in  the  Miprenie  coiirtf*of  juKliev,  to  Mipairiis 
huch  ciiiiteiiipto  ly  an  miiHh  «iialt'  atfachiiient  o|'  the  otTender  rtiiqltw  fn*«i  lh9 
tir^t  pnncipli-o  ot  juiln  'al  i-**t;ilii*>hnii-nt**,  ami  niu^it  he  an  inM*|ianibie  attrf»4aat 
upon  evtr\  Mipi-rior  trihunal  .V*  •  ••nlinL'ly.  \\i*  Hnil  it  aetuallr  exen  -c^i  a* 
earh  a*>  the  annaU  ••!  our  law  e\ii  n^l :  aiitl  ihoUi;li  a  verv  learned  antl.*irli 
m*eni'«  III!  linahli-  t<>  di'rive  the  priM-*-*<-  tVtmi  the  ?»talute  of  \\  efitm.  2S«  IS  Kdw  I. 
c.  ol'.    u  i..i  h  ord;tii.*«  ih;it  in  t  a*>e  tin-  pr<H  ih<*  nt  the  kin^'tt  courts  be  rruif ntf  ^ 

,•  ^.  >..ki.    i  «.-  *:  '  4  r.iir'  •-.:    Ur^yr  J^mfw^^.  JmmK  ex 

'■">...      .  ii  ak   r  •    :.'■:    <>.  J*    i:*     -tiw  *  ••..     ii.*:  «*  r  il.  i. 

A.  47.    ■'•  r..  .\  A    '*•*>.    **  <  !Ktt.  K-p.  '•^.    1    H.tijh.'.'l.    T  Mi«>r<*.  4::4.  437.    TsddL  5U  fld. 

|l|.---l  'iMT  I  t 

*  p\  •'.•    :i.>--'.\.  !,r   .i<  To.   I  •T-oi) iiTi..:'i- I  ti<  I  r:-<>n  ii|«in  an  altachwii m  ffr«  r^-^ 

pa)  Mi>  n:  ••*   tii*  in  \   .tu.ir  i^-d   t«i  )  ••   |  ii<l   ii|"h  .i  -n^in  --;i>ii  ti^  nIi  AH'ttrmti 
|ke«-n   tn  Ml'-  ii'ii>   >•■   I    'if  t.  nr  lit  •■II  .oi   .it'.M  .'.r>f  !•;   :•  r  ni<t   |ia\inj; 
b«*n*  tit  if!  ;•,  ■:  -t  .!  r--   .-  iii-i-h  fii!  .li-l».-r-       '  iutt* 

*•  I'll!   .1   I'-r   •  ..hii   •   \  *•  .t::.f-l.id  l.-r   i..  t.  ;    ■.  iii«  nt  #•!"  nM»nfy.  i>Ui 
•f  ni-i  |>riu.».  nhit  h  hoM  U*en  UiAcle  a  rule  i>l  ifUit.    7  T.  K.  171,  44(1. 
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the  power  of  any  great  man,  the  sheriff  8hall  chastiM  the  rc^mtem  by  imprinoa* 
menu  **  a  qua  non  deliberentur  sine  speciaU  pravq^o  domini  regis ;''  and  it^  the  sheriff 
himself  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the  principal 
oU'enders,  their  aiders,  consenters,  commanders,  and  tavourers,  and  hy  a  s|>ecial 
writ  judicial  they  shall  be  attacked  by  their  bodies  to  appear  befl)ri»*the  ci>uri^ 
and  if  they  be  convicted  thereof  they  shall  be  punished  at  the  king*s  plea«ttrd| 
wiiljout  any  interfering  by  any  other  j>er»on  what^Hnn^er,)  yet  ho  afterwards 
mc»re  justly  concludes  that  it  is  a  part  of  the  law  of  the  land^  and,  as  such,  is 
confinned  by  the  statute  of  magna  charia. 

U  tlie  contempt  be  committed  in  the  face  of  the  court,  the  offender  may  bo 
iu>tantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judgt>H,(  0  with- 
out any  further  proof  or  examination.  But  in  matters  that  arise  at  a  uistancOi 
and  of  which  the  court  cannot  have  so  |)erfect  a  knowledge,  unless  by  the  con- 
fession of  the  party  or  the  testimony  of  others,  if  the  judges  u|>on  ajffidavii 
see  sufficient  ground  to  suspect  that  *a  contempt  has  been  committe<l,  r*jg7 
tliey  either  make  a  rule  on  the  suspected  party  to  show  cause  why  an  »- 
attachment  should  not  issue  against  him,(J)  or,  in  very  flagrant  mstances  of 
contempt,  the  attachment  issues  in  the  first  instance  ;(A*J  as  it  also  does  if  no 
sufficient  cause  be  shown  to  discharge ;  and  thereupon  tno  court  confirms  and 
makes  absolute  the  original  rule.  This  process  of  attachment  is  men»ly  intended 
to  bring  the  party  into  court;  and,  when  there,  he  must  either  stand  committodi 
or  put  in  bail,  in  order  to  answer  upon  oath  to  such  interrogatories  ns  shall  bo 
administered  to  him  for  the  better  information  of  the  court  with  n»spect  to  tho 
circumstances  of  the  contempt.  Those  interrogatories  are  in  tho  natutv  of  a 
charge  or  accusation,  and  must  by  tho  course  of  the  court  be  exhibited  within 
the  first  four  days ;(/)  and  if  any  of  tho  interrogatories  are  improper,  tho  do 
fendanl  may  refuse  to  answer  it,  and  move  the  court  to  have  it  ntruck  out.(m^ 
If  the  party  can  clear  himself  upon  oath,  ho  is  dis<*harged,  but,  if  perjuredi 
may  be  prosecuted  for  the  perjury. (n)  If  he  confesses  tho  contempt,  the  (*ourt 
will  proceed  to  correct  him  by  fine  or  imprisonment,  or  both,  and  sometimet 
by  a  corporal  or  infamous  punishmont.(o)  If  tho  contempt  be  of  such  nature 
that,  when  the  fact  is  once  acknowledged,  the  court  can  receivo  no  f\irther  in* 
formation  by  interrogatories  than  it  is  already  possessed  of,  (as  in  tho  case  of 
a  rescoHS,){p)  tho  defendant  may  be  admitted  to  make  such  simple  ncknowlodg* 
ment,  and  receive  his  judgment  without  answering  to  any  interrogatories?* 
but  if  he  wilfully  and  obstinately  refuses  to  answer,  or  answers  in  an  evasiTe 
manner,  he  is  then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
punishe<l  at  the  discretion  of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader  that  this  method  of 
making  the  defendant  answer  upon  oath  to  a  criminal  charge  is  not  agreeable 
to  the  genius  of  the  common  law  in  any  other  instance,(^)  *and  seems,  r^oftS 
indeed,  to  have  been  derived  to  the  courts  of  king's  bench  and  com-  •- 
mon  j>leas  through  the  medium  of  the  courts  of  equity.  For  the  whole  pro- 
cess of  the  courts  of  equity,  in  the  several  stages  of  a  cause,  and  finally  to 
enforce  their  decrees,  was,  till  the  introduction  of  soqacstrations,  in  the  natare 
of  a  process  of  contempt ;  acting  only  in  personam,  and  not  in  rem.  And  thero^ 
after  the  party  in  contempt  has  answered  the  interrogatories,  such  his  answer 
may  he  contradicted  and  disproved  by  affidavits  of  the  adverse  jiarty  :  whereae, 
in  the  courts  of  law,  the  admission  of  the  party  to  purge  himself  by  oath  ie 
more  favourable  to  his  liberty,  though  perhaps  not  less  dangerous  Ut  his  ocin- 
M-itfice  ;  for,  if  he  clears  himself  by  his  answers,  the  comnlaint  \n  totally  din- 
ini.>M.'d.     And,  with  regard  to  this  singular  mode  of  trial,  thus  a^Jmitted  in  tbls 


•     -fnuDl.  P.  C.  73,  b. 

<>■  -t^l.  _TT. 

'»    .»«k.  ^4.     PIT*.  l^&M. 

-,Mr».  Ui. 


(•;  rn*.  VMt   I4«. 

\p)  Tb*  Kiag  rf.  mihw.  M.  %  Om.  Ill,  a  K. 

(f>  Sm  UmM  itl.  VP'  lOO,  101. 


'  AitfiOTjgh  th^  deff^n^Lint  acknofrl<Hl^es  all  the  fAet«  rhsrg<9'l  sipiinU  him.  y^*!  it       tks 
pri' ::'  *'  ot  th^  court  u>  compel  him  to  answer  int^-rrogston^,  uniew  iUtfj  sr«*  wsivw 
Hi*.-  Lr^>— cutor.    5  T.  B.  3^2. — ^Juiistia*. 
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one  |ifirtirular  iiiMaiiPi*.  I  •»h»ll  only  tortlir  |irfM-iit  nti»«*rvt>  that,  an  tbr 
l>y  ttltarliiiii  lit  III  i;i'iii*ral  iippfiirH  to  In*  «*xtn*iiii>ly  Hiiiiriil.<r'  and  baa  lo  A<«r« 
nifMltTii  tniH"«  Inm'ii  ri'<*«>L;iHMHi.  a|»|iniVtNl,  umi  i-iiiifiriiitNl  liy  avvrraJ  rxprvfla  ai:ta 
of  imrliaiiii'iit.  .« >  mi  tin*  inrtliful  i»t  rxuniiniii:;  iIh*  ili'iiiiquonl  hinii»«*lf  mfmm 
oatli.  with  ri'trar*!  In  tin*  4Miiitftii|it  allf^%*<l.  in  at  li*a-«t  ot*  an  hiich  antiqoil^.  t» 
and  h\  Uni'f^  iiu*\  iiiiiiu*in<»rial  UMa;^4*  in  iit»w  Im'C'imiii*  tin*  law  ut'  the  land. 


rilAITKK    XXI. 
t»K   Ai:UF>TS. 

**'$}01         *Wk  aiv  iiow  ft  I  tiiiioiiirr  the  r«-i:ithir  aiitl  unliiinry  method  of  pri^ 

**      -■     ri'fdiii;^  ill  tin*  ctuirtp*  ni'criiiiiiial  juri'»«lii-tiiiii  ^  uhifh  may  lit*di*tnbulcd 

undtT  twi-Ivr  ^iii*ral   hrad?*.  t<ill'>vviiit;  raili  iilhtT  in  a  |>nii;n*nfiivo  univr  ;  tu., 

I.  Arn'^t  ;  1!.  ( 'niiunitiiK'tit.  and  l*ail ;  •'{.  I'mon-iitiMii  ;  4.  I'mht^i*  ;  S  At- 
rai^iiniriit.  and  it**  iiifi<l«'nt»  ;  ti  IM«*a.  and  i****!!!* ;  7.  Trial,  and  mnTirtf-a, 
H.  l*l«*r;;y  ;     t(.  .Iiidi^mrnt.  ah<l  it-*  riin*>r(|iiiiif  <•<> ;     Iti.    Hrvrp«al  t>f  Jud^mest , 

II.  Kf|iri4'Vr.  Mr  |<aril*>n  ;  IJ.  K.\rf-iiiiiin  ; — all  nf  %ilii(-h  will  be  dincm^ed  lO 
the*  Mil>M'4|ii«*iit  part  ••!'  till**  li"«>k. 

Fii>t.  tliiii.  (it  an  «/;/«.->f ;'  uhiili  Im  iIm-  appn  lii-ndin:;  or  rt*Mniininff  of  oee't 
perMin.  in  «irdi'r  t<»  Im>  ti'rdirniiiihi;  to  an'«ui*r  an  alli*:;rii  fir  ?*iM|M<«-t«*«l  mmc 
To  tlii?«  arrt-t  ail  |Hr«»iiii*«  \i  hat«*i»<\fr  an-.  \iitlii>iit  di-liiifiiifii.  «M|umHy  liaMe  la 
all  rritiiin:il  (-a^t"« ;  luit  ti«i  man  i^  {**  In*  arr4'*»i<*i|  iinif<»i«  cliar^st*"!  with  ftorh  a 
vrinic  a**  will  at  ifa**(  jii>«tity  lii'ldiii:;  him  l<i  hail  %\hi*n  takrii.  An<l.  in  fsrncral. 
an  arrr**t   mav  l>i'  niadf  toiirwa\<*:    I.   Hv  i% arrant  ;    2.  liv  an  offir«*r  «it^i«l 

•  •  •  m 

warrant  ;  l\  Wy  a  privatr  pir-iin  aI*M»  without  a  warrant  ;  4.  liy  a  hae  and  rry 
**>Oin  *''  '^  ^^iirrant  may  Im>  i;rant«-tl  in  fMraoriJinari' f-aiM-«  ft>y  the  |>rsYJ 
"*  J  ciiiiiiril.  or  MTrrtan«-^  ot  ^tatt*  :>  f/  *  hut  onlinarilv  hv  iu!»tirr^  ot  ih« 
pi*ai-i*.  Thi^  thi-y  may  do  in  any  <-a**i-r»  xilirrr  llifv  have  a  jiiri*Mlirlion  i>vrr  xt% 
ofTi*nf-t'.  ill  oiih-r  to  (-oni]i«'l  thr  pi-t>on  ati-iiM-ti  in  apprar  l^'hire  thrni  ;  6  ft.-r  4 
wouM  hv  ah*>iir*i  to  l;iv«'  tin  tn  poi^rr  to  4-\aniinr  an  ••tirmirr  unh-M*  lh«*y  had  aW 
a  |Niivfr  tii«(iiiip«-l  hiiii  to  atti-ipl  and  -uhmit  !•»  ?*U(-li  rxaniiiiation  Ariil  thi^n- 
ti*nd*«  iiniiiiiihiiiil\  to'ill  irfa<*4in*«,  ti-li»ni«"«.  antl  hn*a<  hon  of'  tht*  |n*a<-t*  ."^  and  aj 


r.  l<^.r  '  .  k.  .o>  lit.    \1   .      *      .*:>!•    M  •    M   '•  >'U    IV    n«.7AkriU4  MBaM.  Km.  «^|4  1 

(•    M  •!    4 .  Mi<  .  i   \      I     >   tr    II    •■    .        '    I  •      V  A  •    1  I.  r  t  i;  .im   *>• 

to  H .  1 1 1       I  ■     ^ :  «  .1.     •!   :  ■    :  .  •  *   2  lU«k  I'  I'  •&. 

'  A*>  t«'.iiri<«l«  lit  riiii.iii.d  •  a.««  o  11)  ;!*'it«T.d.  m-«>  li'hitl.f.*.  !«.  iM  v*!.  11  to  71.  Buim.  J« 
tit.  .\rri-!. 

'(»r  h>  tlic  «|N  .(kiT  ••!  !)if  l;..ii.«<  i.f  •  ••iMiiiiin«  H  Li«t.  1.  lrV.1i  or  hnu*^  of  InffvV.  •T 
K.  •Ml. -or  1>\  .1  iii<i.''- ••!  th lilt"!  Kill,: «  I^-ni'h.    1  Utile.  .'i7^;  and  M«  4^  iNko  HI 

Whfii  tli<-  <i!!i-iid<-r  i-  n-if  iikt-lv  tn  :i)-t.i|id  l>«-f>>rf  .-%  WArrani  I'lin  1«<*  nblaintf«d.  il  »  m 
|(fn«*r.tl  )ft(<i-  !••  :i|<|<r«  h«  rpl  him  l>\  a  »  rrr  f,/  iIimii  for  a  priral^  |*^rwifi  nr  ciAc«v  fta 
iirri*«t  hiiti  III  hi«  iiuii  ill-turd,  tx-i  .iii-i-  'it  ilif*  |ii«ii(*«*  «hoiihi  trraiit  hiaviarrant  wrvamt^nm^H, 
noai'iii'ii  !:<'-  .ij.tiii-t  th>*  |i.irt%  «>l't.i.iiim;  ii.    ■•  K-;*.  l*^*.  I*i7.    .\nd  if  a  mft|ritimg  txf  ii 

hi«  jiiri^di'  I  loll.  \\i»'  i»tfi«ir  ul \i*«  utt-  a  w.irr.iiit   i«  pmiit'li**!  fnon  liaoiliCy.  a»i  !*• 

nuiiBi^tr.it*'  li  iif*  it  I  aiitiiit  )•••  »ii<'d  111. til  aU*  r  .i  month'*  iiitiirt*  of  ariicin.  dnriRf  «k«^ 
lie  iiia\  tfihl>  r  .iiip  imI-.  Jt<iii«.  II.  r  n  >"  •'  I- 1'.  1  Udik.  .l.'>4.  n  37:tuMl  ao  »^«.« 
ran  U*  »ii|-|-iir.  •!  .ilmiii-(  tlif  p.irt\  |-r«-«  nr'.iii;  the  uarniit.  thi>uph  the  arrf«t  «1M  vilWvt 
raii^c.  iMil<  «<•  :t  •.III  U'  |-io\i.|  ili.ii  tin  M.irr.iii(  m.i*  oliiM;ni*«l  mmlinoiialy.  1  T.  R.  V&k 
3  Vj^i*    Ik.  1    '•      <  iMi  rt 

•P.rji:\  .1.  I  ;  ».:v  ».'  r  M-r.-.  1  ••.  1  IV  .1  H  M'».  ^hm.M.  F«irt««r.  .T7.  U4.  lift 
II  St.  I'l  ..o,  .1..  -jWil*.  I'.'i.  \t**_  .II..1  iMi.-.oi' ••«.  Hhfii  jitTtivieiJ  in.  (Vmir.  149  1 
Moil.  T''  '•  M  •!  *-->.  1 1'J  «•  M-»i  !*<■  'i.i-i- I  (h*- i>t!fiiihT  to  ^urh  mauaal  |  — 
Anil  tL<  ;•■  .ir*-   •  -in*-  iM;-ih>iii>- iiinMr*  S>r  mIiI'Ii  |  .ir!ii-iii.ir  Jii-t«  of  [irliimeiil  #a 

aulhori/*    I  ,'**':>»■  ••:  !iit    |>i-.t>  «■  i"  >-ih-  Li*  M.irr.mi   .»•  i*ir  k«*«'|>inK  ■  dmiffd#ffiy 

(liTi  lif«>  II  •  ••  .  ••  itr  ••l>r.i:ii,i.j  !!.•  Ill  \  nifh-r  !  iN«'  |  r«!fiii'i*«.  •■<' U«Ql  II.  ^  S4.  la 
niodirii  |'".n  t;ii-,  h"»i'%iT.  It  :*  ii"l  u-u.d  I'T  .i  jii»ln-«»  out  of    '    "        *~  ~    ~" 
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to  all  such  offences  as  they  have  power  to  punish  by  statute.*  Sir  Edward  Coke, 
indeed, (c)  hath  laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  warrant  to 
apprehend  a  felon  upon  bare  suspicion ;  no,  not  even  till  an  indictment  be 
actually  found;  and  the  contrary  practice  is  by  others(<f)  held  to  be  pounded 
rather  upon  connivance  than  the  express  rule  of  law,  though  now  by  long  cus- 
tom eatablishcd.  A  doctrine  which  would  in  most  cases  give  a  loose  to  felons 
to  escape  without  punishment;  and  therefore  Sir  Matthew  Hale  hath  com- 
bated it  with  invincible  authority  and  strength  of  reason ;  maintaining,  1. 
That  a  justice  of  the  peace  hath  power  to  issue  a  warrant  to  apprehend  a  person 
accused  of  felony,  though  not  yet  indicted  ;{e)  and  2.  That  he  may  also  issue  a 
warrant  to  apprehend  a  person  suspected,  of  felony,  though  the  original  sus- 
picion bo  not  in  himself,  but  in  the  party  that  prays  his  warrant;  because  he  is 
a  competent  judge  of  the  probability  offered  to  him  of  such  suspicion.  But  in 
both  cases  it  is  fitting  to  examine  upon  oath  the  party  requiring  a  warrant,  as 
well  to  ascertain  that  there  is  a  felony  or  other  crime  actually  committed,  without 
which  no  warrant  should  be  granted;  as  also  to  prove  the  cause  and  probability 
of  suspecting  the  party  against  whom  the  warrant  is  prayed.(/)*  This  warrant 
ought  to  be  under  the  hand  and  seal  of  the  justice,*  should  set  forth  the  time 
and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  be  directed 
to  the  *constable  or  other  peace-officer,  (or,  it  may  be,  to  any  private  per-  r  *2Ql 
son  by  uarae,)(^y  requiring  him  to  bring  the  party  either,  generally,*  •- 
before  any  justice  of  the  peace  for  the  county,  or  only  before  the  justice  who 
granted  it;  the  warrant  in  the  latter  case  being  called  a  j[peda/ warrant.(A) 
A  general  warrant  to  apprehend  all  persons  suspected,  without  naming  or  par- 
ticularly describing  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty;(/)  for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left  to  the 

(')  4  Inst.  17B.  (#)  fialk.  !'«. 

{*)  2  lliiwk.  V.  C.  84.  (*)  2  iiawk.  P.  C.  85. 

(•;  1  IIhI.  I\  C.  108.  (V  1  Ual.  P.  C.  &M>.    2  Hawk.  P.  C.  82. 

(/)  Ibid.  110. 

for  a  libol  on  a  private  individual,  or  for  perjury, — though  where  an  illegal  publication  is 
manifi'stly  dangerous  in  its  tendency  to  the  public  interests  they  will  exercise  that  dis- 
cretion witli  which  long  praccice  has  invested  them.  4  J.  B.  Moore,  195.  1  B.  &  B.  548. 
Gow.  84.  This  also  they  will  always  do  on  the  commission  of  any  misdemeanour  which 
involves  an  attempt  to  perpetrate  a  felony;  and,  when  assembled  in  session,  they  may 
issue  a  warrant  again.st  a  party  suspected  of  perjury,  even  though  he  has  not  been 
indicted. — Ch  ittv. 

*  Whore  a  statute  gives  a  justice  jurisdiction  over  an  offence,  it  impliedly  gives  him 
power  to  apj)rehend  any  person  charged  with  such  offence,  and  especially  after  a  party 
has  negleote<l  a  summons.  2  Bingh.  63.  Hawk.  b.  ii.  c.  13,  s.  15.  12  Rep.  131,  b.  10 
Mml.  '248.— Chittv. 

*  The  j>ower  to  grant  such  warrants  is  now  regulated,  by  statute  11  k  12  Vict.  c.  42, 
•'  to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
Englan<l  and  Wales  with  respect  to  persons  charged  with  indictable  oflTences,"  consoli- 
dating and  amending  previous  statutes. — Stewart. 

*  Hut  it  seems  sufficient  if  it  be  in  writing  and  signed  by  him,  unless  a  seal  is  expressly 
required  by  a  j)articular  act  of  parliament.    Willes'  Rep.  411.    Bull.  N.  P.  C.  83.-CniTTT. 

'  It  lias  recently  been  riecided  that  warrants  may  be  directed  to  officers  either  by  their 
particular  names,  or  by  the  description  of  their  office;  and  that,  in  the  first  case,  the 
officer  may  execute  the  warrant  anywhere  within  the  jurisdiction  of  the  magistrate  who 
issued  it ;  in  the  latter  case,  not  beyond  the  precincts  of  his  office.  And  where  a  warrant 
of  a  magistrate  wtis  directed  "To  the  constables  of  W.  and  to  all  other  his  majesty's 
officers."  it  was  held  that  the  constables  of  W.  (their  names  not  being  inserted  in  the 
warrant)  could  not  execute  it  out  of  the  district.  1  Bar.  k  Ores.  288.  2  D.  ft  R.  444.  If 
an  act  of  parliament  direct  that  a  justice  shall  grant  a  warrant,  and  do  not  state  to 
whom  it  shall  be  directed,  it  must  be  directed  to  the  constable,  and  not  to  the  sheriff, 
unless  such  power  be  given  by  the  act.  2  Ld.  Raym.  1192.  2  8alk.  381;  sed  vid.  1  H. 
Bla.  1'),  notis.  These  distinctions  are  now  rendered  immaterial  by  the  5  Geo.  IV.  c.  18, 
H.  r>,  wlier«*by  the  constable  or  any  other  peace-officer  of  any  parish  or  place  may  execute 
any  warrant  within  the  magistrate's  jurisdiction,  whether  the  warrant  be  addressed  to 
him  V)y  name  or  not.  or  whether  he  be  a  constable  or  peace-officer,  Ac.  of  the  place  in 
which  he  executes  the  warrant. — Chittt. 

"The  warrant  need  not  state  the  time  when  the  party  is  to  be  brought  before  the 
magistrate  for  examination.     Fort.  143.    8  T.  R.  110.--CHimr. 
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oflii-i*r.  ("  jiiili;r  (»r  tlir  ^pMintl  ni'  fiih|iu-iiiii.  Aii*t  a  warrant  to  apprrhc^d  ul 
|N.*nMiii<.  ^iiilt\  III'  a  triiiK*  tli«-rt'iii  f»|ii*c-itiril  in  no  li*L;al  warrant;  titr  tl»^  pMEt 
U|H*fi  v\  l»ii  li  i(«  niitiiiini\  rr*»t*i  i*»  a  tart  to  U*  iltM  iilnl  on  a  ikal>»«H|ariit  tna^. 
liuiiH'U .  uIh'iImt  ilif  |irt*«*nti  a|))»rrli<'iif|f<l  tli«'rrti|N»ii  \n*  TvMy  guiltv  or  a<<* 
ll  if«  iIk'IvIoiv.  Ill  tail.  h'»  warrant  at  all.  tor  it  Hill  not  juntitV  tliv  oAt^rr  «^ 
art?*  iiiiiii-r  it;.  Ai  uiiiri-:i<*  a  warrant  |ini|M'rly  |M*iini*<|  irv«*n  llifio^b  thr  uuk^i^- 
trutr  \\  lio  ioMif*  it  ^lioiilil  I'.M'ffil  III-  jiiriMiii-tiofi )  uill.  hy  f>tatalr  I!!  tic*!  II. 
(*.  44.  at  all  i\4nt>  inili  mnitv  tlir  I'tln  rr  Hint  <\4-i-iit<*f«  t  lit*  nam  r  iniiii*trna..T 
Aii<i  u  lii-n  a  Harrahi  i«  r«'ci>ivi'«l  li\  tlu*  ottirrr  lir  if*  kNtumi  tu  rxix-utr  it  ••»  tar 
as  iIh'  MiriMlii-tion  i>t  the  nia:^i*»tratr  anil  liini«i*lt'  %*xt«'n«lA.  A  warr«fit  ln«i 
tlir  I  lilt  I  or  otlirr  jii^liri-  ol  t lir  (<>lirt  f>l  kili;£'!«  iH'tirli  vXlfncln  all  ovrr  Iht 
kin;;«li'in,  ami  i.i  /«.«/#  •/  or  tinttd  En'ii*ih*i ;  not  Ojh*rthh§rf,  HrrL^,  or  other  {at- 
ticular  «-<*iinty.  Hut  tin*  warrant  ot' u  jii!*tirf  of  tht.*  |H*a<>i*  in  one  «^»uBt\ .  m 
••i(|-»  1  Vnrk-liin-.  nniHi  !•«•  Iiat  knl.  that  i^.  ni^ntil,  |iy  a  jiiMit*t>  of  the  •] 
"*"•'  aiioilii-r.  i%>  MuMlrM'X.  lu'lon*  it  run  U'  rx«<ul«'il  ihvnv  F* 
n*;:iilari\  f»|K*akini;.  tlurr  oii^^lit  to  huvr  Uvn  u  trfnli  warrant  in  evi 
t*<»uiity  :  Imt  tin*  pra*  tiif  ni  liackiiii;  wurmntr*  liati  |on^  |>r%*vaileil  witU«i«t  l*v. 
ami  was  at  last  aiil)i«(ii/.fil  liv  .HtatutrH  JH  (ivo.  H.  r.  *JI».  unil  24  licti  II  r  Ju 
Aiifl  now.  Ity  hiatiitf  l:>  (irn  III.  r.  :»l,  any  warrant  tor  apprvhrrMlibi;  aa 
Kii;;li^li  otlfinlfr  who  may  lia\i*  rM-a|K-4|  into  S'otlnh«l.  and  rtre  rrrau,  wmMj  k« 
on«lorM'il  aii<l  rxnutffl  l*v  tin*  lin-al  iiia;:i-tr:itr'».  anil  tlu*  ofTomlt-r  e«»flivr\«*i 
back  to  iliat  |i:ii*t  ot  tin*  iiiuti  il  kin::*l<>ni'«  in  wlii<li  micIi  ollt-nrv  wan  I'vfmniittrvi* 


(*.  A  i-riii-'*-  IimI  i-I'Iaiii^I  in  ili>  —*  f*.srw'  -4^  •  rti-r  r«i'|>iil<  ^^\t  li*t  *•«*«•  4  q««Mi  hmmm.  ^tm^ 

ir  IIm    I  •  •!■■•    ll   II.  ^r-iU'.J  •!    -li  ■   lu       I  iiito  ■  in  II. •   Ai  ta  \,*^'    mlt   u    au-    •   t  «    iiatit   'fk^   Ml*'*!   I  ■  m^{ 

^ii  fi-Kiil   I  li     III-   I  I-  ••     t  .•«  -.    _   ,  M.  r  I    «  .  r   ••'•  t     I  •  •r  ■■iili   I  •   I     fif-    •    «i.  I  I «   t  •br*  *4  •  ••ttapS  .mAi 

■p  i«ii|*-->.i  II  •     uf   lilt  |«i>iiiii  I  iiihu:  r    :i  »  •i.ih  !■  ii»«tii>iri  »  ••  'ii'iiitj.   »»l  lib-    nmtt-wM 

|irilil>  I*      I    I  14I  ll  I  •  I*  •  •    -lit  ii        •  ■    I-    •  f    ^ii  r.   u*  I    *!•  1-1  |I«-  «ii  •!    •  ■  iii:  •  f  Ik  ii^'*  llvark  ^»  ^  ■•»■  ■•  tt»  ■■  4 

■•  «i  •  I    III-    I  t  t  •|«i  n-"!  Ill  ').■  «  .r  ll!     \^  I.  •!  Ill  w  %i- 1|.  .  r  ■   1^  •■  ll     I  IIH  :*  I*-*!  Ml  a  a      tr 

K  I*  •  \ ,  ll  ■  •!     .11     ■■  ■•,  III'    •  nil-    I      ■  ;  •  •    •  -m  m  ••i*>  I !    ■■  I  •  l*«u  ■■»*     I  an  *t  »■•  'I  f  ll  «•  rmata  «  ■■ 

n^liiiUKi   ill  -i-ii   ■'■^ii    .ii-l  II    'tr    I  1 1 1 1  ••liiiiii  air  ill  II  «>.ii  ■•(  III-   fi  UM  i4-  4n  !•■•«,    l'*^ 


*(i«iifi.il  i\aii-.ini'i  !••  i.ikt-  ii|«  I  ll*!-.  .illf.  uihI  i|j«iirt|frl>  |-«*ci|.lf.  <3  Burr.  17Ml  a^ 
H»iiii'h^«.ii i<iiil3.  ilauk.  )».  u.  I-.  !•>.  «.  17.  n.  I'm  art*  llir  iiiily  i*xt*t-|iiHMA*  lo  lh»  mkf — 
C'li  1 1  n  . 

'*  All  i  h-  \\.  I'V  ilii-  11  (t'li.  III.  I-.  V'J.  if  liny  ntli'mhT  ha«  t-^a-aiMxl  frnm  IrrUi>4  aw 
Kn;:l-iii<i  •■<  >to;l.iii<i.  ••!       •    i«t<r/.  In-  iii:iv  K*  ii|-|irfltfni|i*«l  l*>  a  wjrrmni  «*iKl«*ff««^  tm  m 

jiiot.i*    ••:   lilt-  |M  .III    111  tilt .ii!\   iir  .1111  xlii'tinii  wiili'.ii  wliirki  ih«*  oflenfU-r  "^Kai"  !• 

foiiiiil  ..ii'i  hi  HI.  \  t«  ii-iiVf  vtii  tti  tliiii  I  ari  «fl  iIh-  l'iii(«-«l  Kiii|pli»tii  in  ahich  ih**  war- 
ran*  .'  u-i    ll  I  t  l.i- I  iti  ii<  •■  >  I  li.ii  .'i-il  III  liii\i- I  •••■II  I  ••ii«iiiitif-il — <'nbi»tiaii. 

r>\   Mil      ill    I     I -<i.  .ill  ii.iM.int- i»»ii«il  III  KnjKiii'l.  NoiUnil.  or  IrrLaiKl  BiMf  W 

oxi-i  ii!<  1  .11  iii\  I'.iit  •■:  lilt  I'ljiit.i  K.iij'l'Mii.  Iitili  )••  iiili'iill«  of  thU.  ihe  mfrrrt^r^  -t 
iilai«  .••!  ii<..iiii  III  i\ .  I  \  It.*  i\  ll  luiii  iiii.«>\i-  II  |-i.««>iifr  tlii-r«'  to  l<^  Irn^l  la  Vjkfjmi 
flit  .111  'till  I    •  i-ii.ii.if *•  •!   .11   M.I    !.i:'i-i.    ■'.  I'.-p    iki  |>    IT**   -  :iri'!  an   K.n^li*b  juMarv  oh* 

ooiiini:(  .1 1  •■!  >i>ii  ill  1 1  i«  i.K  I.. iiiiiiini  '1  .111  otlfiK  I*  ill  lri-Iiiii«l  |>n-|«nitor]i  toM-fMLaf  ^^ 

lliifi.ci   -••.   II. .il.      ..^^ii.!    >!'*.      I   I. Hint.  .;  I. 

WiiJi  i*«|ft  (••  tin-  .  lit  .iiit-itiii;  •!  |»*i*i>ii-  A  I  •TMin  nia>  1^  ap|irphriKW<il  la  th» 
ni^liI  .1*  ««•  .1  .1-  D.i   •!  i\      '•  (  ..    i><..     .iinl  ihtiiik'h  tlif  ^t.itiit«*  IT.*  <  ar.  II.  r.  T,  •  6 

ttrri*«i-i>ii  ^iiifl.iio.  It  *  \.i|-;f  iln   i-.i i   ti>-.ixiii».  lfli>nii^.  anil  lir«^arbr«  of  th*  ■« 

in  ilii^    •.I'l*.  li. I'll  :!•.•■.  .lU  .uii-t  m.n  !•«■  iii.nlf  ••n  tli.ii  ila\.     Cal<l.  1^.^!.     1  T.  B. 
Will.-v  i.  •. 

Ao  I"  lii*'  /    '•-    in  uli:i|i  .1  |.(M\  iiiii\  U>  nrri-t«-l.     Siiiro  th«*  priTilfpa  of 
•lii|  .iij'it.ti."ii  \\<  ri*  lit  <M.>lii  •!.  M   :.l  .1  II-.  I.  r.  J**,  fill  I lUi  ••  afli tnU  |im(rriunii  to 
a^:i-ii<(  III'  •  i.iii-.ti.«l  I.ivi      AimI  «>vi  ll  (li.-  I  IfTir^   niii>.  I'li  a  t'hniinal  ebai^w.  b» 
Mill. -I    ll  rj.i  .1  itiiiiiliio.    *  fii  >I.M'   .iL'l.,  tliiiii>:h  ll  i«  illi«iral  tit  armai  thrm  ui  aai 
c'AjM- ll  iiii-{    ll   il.t-  I  liiiii  il  III  |n  rtiTiii  liix  iiii-  •••r\  It  •■.  tif  ^iiiii^  l<i  «ir  rptumuMi 
fkaiiM-.  "ll  .iiii    ii^       r>..i      \lr    rr><>|>.i  — .  \*  .i.     Ami  :t  a  |n  r««iii  liaiinit  maiBull«<d  a 
ill  -u  ti'ii   .Il  ii'itii!r\  •••:iii*  iikt«<   Lii^'LitMi.  1m-  nia\  t  ••  .irri-*ft*il  lirrv  and  coxgii4 
gii«ij  ii|.  :••  li.i   iii.i»;.«:i  III  •  III  il.i- •  iiiiii;r\  akia.ii-t  thi- Uu^ut  wlik*b  theolfebcv  «a» 
mill*  •!       1  1  I'liit     .4. 

ll  111  t\  i  •  III  f  ill o.r\i  •!  .i»  .1  »;.  Ill  r.il  rnU*  th.it  i('  ih«*  Hiirranl  he  materially 
or  tin  •  tin  1 1  i  \i  •  I  '1  ill-  .4  itiii'i  it\  ill  fxt  I  Mt.ii.'  it.  .iii«l  if  ill*  In*  killeil  in  the  alteiMC  iha 
i«oM>  ii.iiioi.iii.iiti  r  .11  till-  |-.iri\  ul.oiii  h«*  <-iii|i>.t«  iiiirt**!  ti>  arrf*«l.  1 1  Eaal«  F.  C  ll«*  I 
Li*ai  h.  *••"•  ••  1  K  I'.'.V  •  l-i«t.  .ion.  1  ll  A  <  '.''i  :iiitl  an>  ihini  |«rwia  tamj  laarM^ 
inti-ii«Ti-  \"  |-i«-vi  lit  .III  .i:  ll--!  iiii'it-r  It   •lo.ii::  lit*  ninrf  th.iii  i«  nrnrrta^rj  foe  thai 

6  ¥Liii*t 4.  ..""•.     1  LiMih.  ::'•!•.-  jiutt^ 

fi>  0  A  7  Virt.  c.  o4,  wlifii  a  Warrant  ban  btt'ii  issued  for  awj 
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2.  Arrests  by  officers  mthout  warrant  may  be  executed, — 1.  By  a  jnsi.oe  of  the 
peace,  wlio  may  liimsclf  apprehend,  or  cause  to  be  apprehended,  by  word  only, 
any  person  committing  a  felony  or  breach  of  the  peace  in  his  pre8enco.(/) 
2.  The  sheriff,"  and,  3.  The  coroner,  may  apprehend  any  felon  within  the  county 
without  warrant.  4.  The  constable,  of  whose  office  we  formerly  8poke,(in)  hath 
great  original  and  inherent  authority  with  regard  to  arrests.  He  may,  without 
warrant,  arrest  any  one  for  a  breach  of  the  peace  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace.  And  in  case  of  felony  actually  com- 
mitted, or  a  dangerous  wounding,  whereby  felony  is  likely  to  ensue,  ho  may 
upon  probable  suspicion  arrest  the  felon,"  and  for  that  purpose  is  authorized 
(as  upon  a  justice's  warrant)  to  break  open  doors,  and  even  to  kill  the  felon,  if 
he  cannot  otherwise  be  taken;  and  if  he  or  his  assistants  be  killed  in  attempt- 
ing such  arrests,  it  is  murder  in  all  concerned. (n)  5.  Watchmen,  either  those 
aj>)>()inted  by  the  statute  of  Winchester,  13  Edw.  I.  c.  4,  to  keep  watch  and 
ward  in  all  towns  from  sunsetting  to  sunrising,  or  such  as  are  mere  assistants 
to  the  constable,  may  virtute  officii  arrest  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  custody  till  the  morning.(o)** 

(')  1  Hal.  1».  C.  86.  (*)  St^  book  I.  pnge  355.  (■)  2  UhI.  P.  C.  88,  SV.  (•)  2  RaL  V.  C.  W. 

colonies,  nn<l  he  escapes  into  the  United  Kingdom,  it  shall  be  lawful  for  a  secretary  of 
state  to  endorse  surh  warrant.  And  a  still  more  important  power  has  been  given  by  two 
acts  pa'iscd  in  the  same  session  of  parliament,  (6  4  7  Vict.  c.  76.  76,)  which  provides  for 
the  arrest  of  certain  offenders  who  have  escaped  from  France  and  the  United  States  of 
America  into  this  country.  Under  the  former  of  these  acts,  (giving  effect  to  a  conven- 
tion for  that  purpose,)  persons  accused  of  murder,  forgery,  or  fraudulent  bankruptcy 
arc  to  be  <lelivered  up  by  the  pro^>er  authorities  in  this  country  to  the  prop<»r  authorities 
of  France ;  and  by  the  latter,  (givmg  effect  to  an  article  for  this  purpose  in  the  Washing- 
ton treaty,)  p^^rsons  charged  with  murder,  or  assault  with  intent  to  commit  murder, 
piracy,  arson,  robbery,  or  forgery,  are  to  be  delivered  up  to  the  United  States.  Corre- 
Bpon<ling  laws  have  been  passed  by  the  legislatures  of  both  these 'countries  forgiving  the 
same  powors  na  against  ottenders  escaping  from  this  country  to  France  and  the  United 
States.  —Stewart.    See  Act  of  Congress,  12  Aug.  1848.   D  Stat,  at  Large,  302. — Suarswood. 

"  And  the  sheriff  may  arrest  though  the  party  be  merely  suspected  of  a  capital  offence, 
(2  Hale.  87 ;)  and  if  the  sheriff  be  assaulted  in  the  execution  of  his  office  he  may  arrest 
the  oti'endor.     1  Saund.  77.     1  Taunt.  146. — Ciiitty. 

''  A  constable  may  justify  an  imprisonment  without  warrant  on  a  reasonable  charge  of 
felony  made  to  him,  although  he  afterwards  discharges  the  prisoner  without  taking  him 
before  a  magistrate,  and  although  it  turn  out  that  no  felony  was  committed  by  any  one, 
(Holt,  C.  N.  P.  418.  Cald.  291;)  and  the  charge  need  not  specify  all  the  particulars  ne- 
cessary to  constitute  the  offence.  R.  &  R.  C.  C.  329.  In  general,  however,  a  constable 
cannot,  without  an  express  charge  or  warrant,  justify  the  arrest  of  a  supposed  offender 
ujjon  suspicion  of  his  guilt  unless  some  actual  felony  has  been  committed  and  there  is 
reasonable  cause  for  the  suspicion  that  the  partv  imprisoned  is  guilty,  (4  Esp.  Rep.  80. 
Holt,  C.  N.  P.  478.  Hawk.  b.  2,  c.  12,  s.  16.  2  Hale,  92,  89,  n.  f.  Cald.  291;)  and  a  con- 
stable is  not  justified  in  apprehending  and  impri.soning  a  |>er8on  on  suspicion  of  having 
received  stolen  goods  on  the  mere  assertion  of  one  of  the  principal  felons.  2  Stark.  16/. 
There  are.  however,  authorities  in  favour  of  an  exception  to  this  rule  in  the  case  of  nights 
walkers  an<l  persons  reasonably  suspected  of  felon v  in  the  night.  3  Taunt.  14.  1  East, 
P.  ( '.  ;;n;i.  Ilawk.  b.  2,  c.  12,  s.  20.  2  Hale,  89.  5  Edw.  III.  c.  14.  2  Inst.  52.  Bac.  Abr. 
tit.  Constable,  G.  Antl.  by  a  modern  act  of  parliament,  an  express  power  is  given  to  con- 
stables and  other  j)eace-otticers,  when  on  duty,  to  apprehend  every  person  who  may 
reasonably  }>e  suspected  of  having,  or  carrying,  or  by  anyways  conveying,  at  any  time 
after  sunsetting  and  before  sunrising,  goods  suspected  to  be  stolen.  22  Geo.  111.  c.  58, 
s.  3.  ')4  (jeo.  III.  c.  57,  ss.  10,  17,  18.  And  other  statutes  (32  Geo.  III.  c.  53,  s.  17.  61 
Ot'O.  III.  c.  110,  ss.  18,  24)  authorize  constables  and  other  peace-officers  to  apprehend 
evil-disposed  and  susj)ected  persons  and  reputed  thieves.  Thus,  by  the  32 Geo.  III.  c.  53, 
s.  17,  constables,  headboroughs,  patrols,  and  watchmen  are  empowered  to  apprehend 
rej)Ute<l  thieves  frequenting  the  streets,  highways,  and  avenues  of  public  resort,  and 
convev  them  before  a  proper  magistrate.  And  in  order  to  give  more  effect  to  the  public 
office  at  Bow  street,  the  51  Geo.  III.  c.  119,  s.  24,  and  54  Geo.  III.  c.  37,  s.  10,  17,  18,  di- 
rect two  magistrates  of  that  office  (of  whom  the  chief  magistrate  must  be  one)  to  swear 
in  men  to  act  as  constables  for  Middlesex,  Surrey,  Essex,  Kent,  and  Wei  oinster,  and 
enable  the  persons  so  sworn  to  apprehend  offenders  against  the  1  B,  b<  oj  nigfatand 
by  <lay.  with  all  the  powers  which  other  constables  possess. 

"  But  at  common  law  no  peace-officer  is  justified  in  "*"' 
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•i.  Aiiv  |iriviitt'  Imtsoii  uiihl  ii  /"rtiuh  a  yN*ar«'-<(fli(vr .  that  ih  |irt*iirnt  vk«tt  msT 
•*N|'*  1  t<'i"iiv  1^  roiiiiiiitti'ii  ih  ImiiiiiiI  |»y  the*  law  t«»  *arrfitt  tin*  tVliiii,  uti  |«in  *4 
"' **  ^  liiir  ami  iiii|iri?*niiiiifiit  it  li«*  i*«M-a|irfi  tlinMi^li  tlir  nrfclitfvnrc  vf  IW 
iitaiitlrr<«-li\  .1 /«!  Aiiil  tli<*\  may  jiif«iiiy  )»r«*akiii^  <i|m'|i  tlit*  il<Mim  u|iim  fulWw- 
\u^  Mif'li  Iflnii ;  aii<i  it'  fftftf  kiii  htm,  pr«>vi(l«*<|  Uv  ran  not  Im*  othtTwiiie  takvft.  it  m 
juf>titial>l«* ;  tlii»ii;;li  it' //I'V  drr-  kilitii  in  rmlvavourini;  In  make  Mirh  arr«« 
munliT.i'/i  ('iMiii  |irt*lial*lf  Hiir>|iirion.  al-i»,  a  privato  )N*ni«in  may  aiT%i 
foldii  or  <»tliiT  |»i-n<oii  ho  r•ll^)K•^ttMl.,  r  r"  hilt  \w  ranmtt  jiifitity  l>rvakitt|C 
d(N»n«  to  ilo  it;  uihI  if  I'ltlit-r  |iarty  kill  the  oihvr  in  tin*  attvinpl,  it  ia 
alaii^litrr.  anil  no  ni<»rt*.(Ai>  It  if*  no  inon*.  Um-uum*  ilim*  in  no  malicwma 
to  kill:  l«iii  it  ainfiiintH  ti>  m»  niiirli,  UTauiH*  it  would  UMit'inufkl  |irniicHma«'«<tta^ 
quvncf  it.  iimK'r  |iri*tfiH'i'  ot'  hiir»|NTtin^  t(*lony.  any  iirivalt*  |M>niun  mijclit  brrttk 
(»|M*n  a  Ikmim'  or  kill  aiiothi-r.  ami  aliMi  UM^aiifH*  hiirli  amf«t  U|iiiii  aa»|iir>wa  m 
bari'Iy  f*rfit»fftti  l>y  tlu*  law.  and  not  tnjntntti,  an  in  the*  caiK*  uf  thoa«  who  ar« 
|in*M*n(  ulit-n  a  t'flony  i*«  c-oniniittrd. 

4.  Tlirro  in  yvt  another  h|K*cirr«  fif  arrvM,  whtTi*in  Ujih  offitYni  aod  pnrau 
mm  an*  r<inrfrnc«l.  and  that  ii«  ii|Min  a  huf  ond  rr^f  raimHl  u|ii>n  a  fri«»a%  c^i^ 
niitt4*«l.  A  hiio,  (tn»n)  hutr,  u>  nhoiit  an«l  vr\\f  h'thj'ium  ti  ritimf»r,  ia  tbc  f«i 
CN>ninion-law  pnK-rPiM  ot'piirHiiini;,  with  horn  and  with  voiit*.  all  triona.  aftd  *•>& 
an  havi'  danp*n>ii?*ly  woundi*4l  uiioth<T.if)  It  in  alM>  meiitH»nvd  bT  »ta*ai« 
Wchtni.  1,  :i  Kdw.  I.  ('.  !».  ami  4  Milw.  |..r/r  <«/N«*fo  mnmotonji.  But  ibe  pniinyai 
atatiiti*  n*lativo  to  thi*»  matter  in  that  ot*  \Vinrhi*Ntt*r,  13  Kdw.  I.  r.  1  a»4  4 
which  ilireetH  tliat  t'n»ni  th«*n<-eforth  every  roiinty  i*hall  bo  no  wril  kept,  t 
iinniei] lately  n|Min  ndilK'rie*«  and  telonief«  eoniinitteil.  t'n'i«h  unit  ahaU  be 
friMu  town  ti»  town  ami  front  e« unity  to  e«>iinty.  and  that  hut*  and  rrr  abali  fc« 
raiM'd  ti|Nin  tho  t'elonN.  and  they  that  keep  the  town  nhall  follow  wit£  hmt 
vr\  y^\\\l  all  tlu*  town  anil  tin*  towm*  near,  and  mi  hut*  and  rrv  aball  b» 
tri>m  t«»wn  to  town  until  they  U*  taken  and  delivore«|  to  the  ahrrilT.  Aa4.  tbal 
,.M)  1 1     i^^i*'!!  ^**>^*  ttiid  cry  may  more  effeetually  Ih*  made,  the  *haiHli«d  i 

^     hy  tho  name  Matute.  rap.  ^i,  to  anr^wer  tor  all  ndiherien  t 
mitted.  unleKH  they  take  the  felon;  which  ii«  the  foundation  of  an  artMNi 
the  hun<irediui  in  vat^v  of  anv  hiMt  hv  ruhl»er\'.     Bv  Matute  257  Elta.  c.  ll,  at 

•w  2  ii««k  I*  «-  ri  •••  2  n«i  r  r  •?. «. 

t   J  H4I  I*  I-  ;T  1*1  |lrM-t.>«.  /  a.  rr  JL  c  1. 1 1.     Mm. «.  &  |a 

.'   >Ul  Ju<iMi.  II  r.  .'4.  ■•   i>OT  Ik«A  IU  ■•■•  Ul. 


ha*>  I  •»iiiiiiin«Hl  •Miiiii*  diiu»nli>rly  or  Miipiciniiii  ait.    lUiv  Ahr.  TrpupaM,  D.  ^    2  L4. 

l:iO|.       I'lllTM. 

'*  \Vli>-ii>  A  tfliitiv  li:ui  lM>«>ri  t-fu.t"u  ciiiiiiiiittiil.  a  private  |H*rw)n  artinn  witb 

tf*nlli>ti.  .ili'l  ll|"ili  "il<  h  inti>riii.iti<Oi  a>  .iniitiint*  X**  u  rraanmx^J^  amd  |irii^Ml/i'  ^p««a^  «# 
fm-Mu,  f.  |ii*titiixi  111  ii|i|>ri>lifii>link!  Mitlitiiil  II  War  runt  tin*  Mi»|M^e«l  p^twMi  la 
eurr>  iiitu  tfinrc  »  iii.i^i-lr.it**.  1 '.iM.  *J.'l.  4  Tun  til.  ^t  4.  •"»•*».  I*rir«*.  d;2&.  Bai 
pri\.i(«-  |>«>r**iii  li.iil  «li-iniTi«l  iiii«itii«-r  tiit<i  lilt*  ruo(iM|\  i»f  a  cntk«ittlje.  upon  a 
wliii  li  a|>|«-.ii«il  .ili«*n«.ii<i<  I"  )••-  '•••'  •  r'"/.  ii  M.I*  Im  111  ihut  iIm*  |N«r«nn  m> 
niiiint.iiii  all  Ji«  til  III  ol  tri-*!'.!"*  \'*t  .iti  :i<**>iiiilt  uii<l  I.ii<m*  iiiipri«4int»rnt 
|MT««>ii.  .il:liiiii^li  ii  li-!>»ii\  h.til  I  •■•■II  ;ii-tii.illy  I  ••iiiniitii-«i.  li  T.  U.  315.< 
Wit  It  ii'-|M*t't  til  iiit«-r!*T^>n>-«*  unil  iirn*"!*'  in  <>i<1«t  t4i /^•'tri«/  lh«*cnin 
any  iti-ooii  may  iHutiilU  l.«\  IjhIiI  ••!  a  liinutii-  uImuii  to  i^amimit  any 
«'iininiiti«  il  !•>  n  -.in**  |mt*hi|i.  mimiIiI  tfni^iitiitf  a  t-riniiniil  offrnoe.  or  any 
wlii'iii  l.i-  ^li.ill  •>«■••  Kii  tilt*  |ii>iiit  ••!  tiiiiiiiiitiiii^u  tr«-ai>iin  tir  feUmv.  ordotM  aKy  art' 
Hill  iii.iiitt*  -ii\  •'ipLiii^iT  till-  IiN*  iir  |>4TMiii  lit  jiiittliiT.  and  may  tletain  bus  aMil  1 
Im<  riMooriil-U  |>r«-iiiiM«l  tliut  Im-  li.i»  1  )iun^«'«l  h:-  i'iir|K»>4*:  bat  wber*  btf  n 
pn*\iiit  ••tiii-r^  tr'iii  tiijiitiiit*  In- «lii>uli|  tir«t  ii<i(:t\  lii«  intention  to  pfWMrt  tbe 
of  till-  i-.i'.-  IIa\«k  )..  J  r.  \'2.  *.  1'  I  lliil«'.:i>'.«  J  K..1.  Al»r.&&9.  t  jkL  Jl  a.  1^. 
\A  1^1  ^.0  <'«'iii.  I'u'.  riiMiNr.  .:  M  J-J.  IImi-.  AIt.  Tn-|ia«.  D.  3.  I  BhI.  P.  C  Vi 
Thii".  iiii\  ••III'  iii.i\  jii-i.iv  i-r<Mkin^  ami  fiittTiii^  a  |iarty'ft  biNiae 
l<i  pi«  \*\\\  li.iii  fiKiii  niur<l«'i.iii:  )i;*  Miti*.  mIih  rrif*  out  for  aMWlaara  SBlA 
S-Im  .  I  •<!.  ^..ii.  I'..ii  Al-r.  Irf-i'.t".  I*.  .;.  Ami  thf  riding  in  a  bodj  la  ^|a«ll  a  ffwt  a 
Ian  till .  .iiiil  ii>i  :tift>riii.itii>n  miU  U>  ^'r.iiidil  fur  "iiiull  irri>|iulanti««  ia  lb 
aih-ijii       1    I'll    K.p    47.     1    iV  A  r   -.•.».  11.  a.     1    F:««t.  1'.  (\  3iM.     If 

atti-tiii>t;ii;.*  1 niinit  a  fi'liifiy  111  thf  iiiirltt.  am  i»iii*  niay  appi 

Vil  he  U*  tarrivd  be  lure  a  uiagistraie.     1  K.  ^  M.  C.  C  V«i.-^'aiffVY» 
^i3 
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hue  and  cry  is  sufficieDt  unless  made  with  both  horsemen  and  footmen.  And, 
by  Mtatutu  b  (jrco.  II.  c.  16,  the  constable  or  like  oilieer  refusing  or  neglecting  to 
muke  liue  and  cry  forfeits  5/.;  and  the  whole  vill  or  district  is  still  in  strictness 
liable  lo  bo  amerced,  according  to  the  law  of  Alfred,  if  any  felony  be  committed 
therein  and  the  felon  escapes:^*  an  institution  which  hath  long  prevailed  in 
many  of  the  Ka^tern  countries,  and  hath  in  part  been  introduced  even  into  the 
Mo^ul  empire,  about  the  beginning  of  the  last  century,  which  is  said  to  have 
ertectually  delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  Home  places  the  villages,  in  others  the  officers  of  justice,  responsible  for  all 
the  robberies  committed  within  their  respective  district8.(t<7)  Hue  and  cry(j:) 
may  be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a  peace-officer^ 
or  by  any  private  man  that  knows  of  a  felony.  The  party  raising  it  must 
acquaint  the  constable  of  the  vill  with  all  the  circumstances  which  he  knows 
of  the  felony  and  the  person  of  the  felon,  and  thereupon  the  constable  is  to 
search  his  own  town,  and  raise  all  the  neighbounng  vills,  and  make  pursuit 
witii  horse  and  foot;  and  in  the  prosecution  of  such  hue  and  cry  the  ctmstable 
and  his  attendants  have  the  same  powers,  protection,  and  indemnification  as 
if  actin«r  under  a  warrant  of  a  justice  of  the  peace.  But  if  a  man  wantonly  or 
maliciously  raises  a  hue  and  cry  without  cause,  he  shall  be  severely  punished 
as  a  disturber  of  the  public  peace.(y) 

In  order  to  encourage  further  the  apprehending  of  certain  felons,  rewards 
and  immunities  are  bestowed  on  such  as  bring  them  to  justice  by  divers  acts  of 
parliament.  The  statute  4  &  5  W.  and  M.  c.  8  enacts  that  such  as  apprehend 
a  highwayman  and  prosecute  him  to  conviction  shall  receive  a  reward  of  40/. 
from  the  public,  to  be  paid  to  them  (or,  if  *killed  in  the  endeavour  to  r*2Q6 
take  him,  their  executors)  by  the  sheriff  of  the  county,  besides  the  horse,  *- 
fuiniiture,  arms,  money,  and  other  goods  taken  upon  the  person  of  such  robber, 
with  a  reservation  of  the  right  of  any  person  from  whom  the  same  may  have 
been  stolen ;  to  which  the  statute  8  Geo.  II.  c.  16  superadds  10/.  to  be  paid  by 
the  hundred  indemnified  by  such  taking.  By  statutes  6  &  7  W.  III.  c.  17  and 
15  Geo.  II.  c.  28,  persons  apprehending  and  convicting  any  offender  against 
those  statutes  respecting  the  coinage  shall  (in  case  the  offence  be  treason  or 
felony)  receive  a  reward  of  forty  pounds,  or  ten  pounds  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  &  11  W.  III.  c.  23,  any  person 
apprehending  and  prosecuting  to  conviction  a  felon  guilty  of  burglary,  house- 
breaking, horeo-stealing,  or  private  larceny  to  the  value  of  bs,  from  any  shop, 
warehouse,  coach-house,  or  stable,  shall  be  excused  from  all  parish  offices.  And, 
by  statute  5  Anne,  c.  31,  any  person  so  apprehending  and  prosecuting  a  burglar 
or  felonious  house-breaker  (or,  if  killed  in  the  attempt,  his  executors)  shall  be 
entitled  to  a  reward  of  40^.(^)  By  statute  6  Geo.  1.  c.  23,  persons  discovering, 
apprehending,  and  prosecuting  to  conviction  any  person  taking  reward  for  help- 
ing others  to  their  stolen  goods,  shall  be  entitled  to  forty  pounds.  Bv  statute 
14  Geo.  II.  c.  0,  explained  by  15  Geo.  II.  c.  34,  any  person  apprehending  and 
prosecuting  to  conviction  such  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
or  other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for  every  such  con- 
viction receive  a  reward  of  ten  pounds.  Lastly,  by  statutes  16  Geo.  II.  c.  15 
and  8  Geo.  111.  c.  15,  persons  discovering,  apprehending,  and  convicting  felons 
and  others  being  found  at  large  during  the  term  for  which  they  are  ordered  to 
be  transported,  shall  receive  a  reward  of  twenty  pounds.** 


(»>  Mod.  Un.  Hist  vi.  383,  vU.  IM. 
(',■1  HA.  I*.  C.  100-104. 
{»)  1  iluwk.  P.  C.  76. 


(")  The  itatutM  4  A  5  W.  and  M.  c  8,  6  4  7  W.  ni.  c  IT, 
and  6  Anne,  c.  31  (togeUier  with  3  Q«o.  I.  c.  15,  }  4,  whl^ 
directs  the  mothod  of  reimbnniog  th«  ■berifli)  are  extendti 
to  the  ooantjrpalatine  of  Durham,  by  stat.  UGeo.  IIL  C.4C 


"  The^e  acta  are  all  repealed,  by  7  ft  8  Geo.  IV.  c.  27. — Chittt. 

"The  above  acts  are  repealed,  by  7  A  8  Geo.  IV.  c.  22,  27,  64,  and  58  Geo.  III.  a  70; 
and  costs  are  allowed  to  prosecutors  in  certain  cases. — Cuittt. 
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CHAI^TKU   XXII. 

OK  (oMMirMKNT  ANI»   llAll-. 

*<>Ori         *  WiiiiN  n  <lrliri«|tii-iit  Ih  iim*fit(*«|  liy  uiiy  of  tlu*  tnranA  nirtilit>iic<l  in  c^« 

"'    -■     |iriM>(Hliii^  1  liapu-r.  lu*  i*ii^)it  rt*^iiiurlv  lo  Ik*  c-arriril  In'torv  •  ta»tH«  •  : 

thi*  }M*:ii*i-:*  iiihI  Unw  Uv  im  tlirrt*  lo  Ik'  tn*att*il  1  ^llull  iit*xt  nliow  mitlrr  the  •rou-t 

The  jii**ti<v  hrton*  whom  i»ui)i  |irif*i>tior  jm  hmuiflit  in  iMiund  iniinv*li»t«-2y  W 
fxnmnu  tlir  i-inutiihtaiif-rH  <•('  tlic  criiiu*  allr^iMl;'  nml  in  tiiin  i*ii«|.  \*\  •t«iut«  1  4 
A  l*h.  aihi  M  <*.  |o,  hr  in  (ii  take  ill  wriliiii;  llir  rxuiiiiimtinn  i»t'  ^^v\\  pn*>M»rr 
Alifl  the  intitniiulioii  ot'thoM*  wlm  hriiii;  liiiii:'  uliirli.  Mr  l«ainliani  oUiervr«  j 
wan  till'  tir**t  wurmiit  ^ivfii  fur  x\\v  r\aiiiiiiuii<iii  nt  m  lrlt»ii  in  tlir  Ktiisli*li  ia« 
For,  at  (la*  cfiiiiiiioii  law.  utn*t,  fttu^titur  pnnhrr  a«i^«.«iii#i  .-  aiitj  lii«  t'autt  «a*  n*< 
Vo  bi*  w  run;;  out  ot'  liiuiM'll',  lull  rallii*r  to  U*  ili *•«••>% i*n*«|  \t\  otIuT  luraiM 
other  iiM'ii.*     ll'  u|M)ii  tliJ!*  iiii|uiry  it  innuilvMly  a|»|H*arB  that  rithrr  uu 

l«i  t:»rrmarrh  h   U.  r.  *.     i^mm  |af»  l&T 

*  111  II  liiti'  mo*'.  wliiTf  it  Hiui  f>tati-«i  thi*  |Mirly  lM>h»v«*il  iin|»n>|ii'r)^  in  a  rhurrh.  il  *m 
h«*l<l  t)i:it  thiMi^ti  il  iiiii«tuM«'  iiii^ht  )n*  jti«tiH*-«l  lu  n*iiii»viiijr  hini  frmu  lh«>  rhurrfa  mat-i 
(Jtft«iiiiii>r  hiiii  till  tltf  MTvii-f  Mu*  nvi-r.  >i>t  hi*  iouM  nut  U-indly  drtain  hm  aftrrBAi^ 
to  Uki*  hi  111  U>lnri<  u  II  ia;;i -trail'.     *J  H.  A  <'.  iV'*!. 

A  V'l'-hn.tin  fhiiuM  •!•  liviT  thf  Mi|i|rfK*i-4l  otl«*ii«lfr  oviT  ti>  A  mnnUMr,  or  take  hia  bvf'^rv 
amaieiotnitt'.    |>iilt.  .1..  v.  Il^. 

A  /•niiiv  |i«*r«iiti  rnny  ili>  th**  •iinio  n^  a  watrlimiin.  In  a  Uf«*  rmtt^  it  va*  h^ld  thai  a 
priTnti*  |mtmiii  iiihf*ii  hi*  tiMtk  a  fiiru  fii(l«*avfiurink!  to  rmnniit  a  frirmy  mifbt  ttttam  h^ 
ID  ortltT  to  tak«*  him  U*tor«*  a  iii»kri«irmti*.     1  U.  A  M.  <*.  t*.  '.M. — ('airrT. 

'A  n'ii«lalili*  Arri**>tin>e  a  iiiuii  on  <iii«|iif)4iii  nf  ti*li»n>'  i»  liuuml  to  tak^  kiA  k»<n»<»  a 
Riafri«tr:itf  u«  *Niii|i  :iii  hf  ^rll^•l|lahl>  ran  :  ami  hi*  haii  im  ri|chl  to  cjrtain  a  firiKMMf  tkf«« 
days  withiMit  takiii)t  him  l'«'lt>r«*  a  maf!i«trat«',  in  onl«T  ih^l  fviclfni***  may  li^  ooHwrt<«l 
PUiiiMtrt  i*r  a  ft-li'MV  with  whirh  hr  i«  «-harp*<i.  Wriichl  rj.  Onirt,  6  I>.  A  K.  A23. 
SlIaHk.  IV  r.  I  if. 

Il  it  thi*  iliity  or  thi*  ma^iMrntr  tn  takf  and  rnm|>h*tn  tli«*  riaminalion  of  all 
and  to  'liM-hartfi-  i»r  rominit  ihi*  iiiiliiidiial  mioim^c-UiI.  an  "Ofm  an  ihff  natnrp  nf 
will  udniit.  FtwI.  1 1'J.  14.1.  hut  hi*  i<*  allMW«>4|  u  rviiji  ^a^-if  lim«*  f<»r  thw  |iiiria««  li»li«»  km 
mak«"<  hi-  tiii.ll  tliM-i-fiii*.  ll  ««ffii«  til  havf  lif«*n  ftmiifriv  «'<i>n»i«lrr«^  that  lh«  la« 
intt*ii*U  liiri'*'  •hi\<i  III  )•••  «iilliiii>iit.  iiii<l  tliat  a  iiia^i«trm(f  «-aiinr»l  jiHtifT  th^   !■  laiiMT  nf  ■ 

iiart\  iiijiit'iii  •i.i\«  iiiiihr  •■x.iiiun.itiiiii.     ."s-a^a^i*  rj.  Tairhani.  C'ru.  Elift.  f*2^.     I  lla&v 
\  «•  .'.v-..  -.M..    J  p|    Iji..  Jji     J  ll.wk    IV<  ..-.  I'i.  •*.  IJ.    Hliiti.  t'.  L.  72.     Th* 
wa*i  riih-:<l.  r««l  in  a  \ir\  rt-i-i-nt  im-*-.  -  -l>;i\i«  u.  ('a|<|rtT.  Kin^**  llc«nrh.  •iliin^ 
befiiff    Ki-t<  r  r*'riii.  1"^'.'*.      I  ii.it  M.io  :in  .u-tp*!)  airuiii*!  a  ma^«lnilo  ftir  fai«»  tiB| 
ni«*nl      Th*'  pKiiiiiitl  hml  U-t-n   l.|i>ii^*hi   U*tiir**  tin*  •Ifffmlant  U|iOn  auvptcion  oC 
and  H.i«  i-oiiiiiiittixl   ).\    liini   i>t   lurthiT  ••.xniiuiiatuin  ft»r  tnurir^n  day«.     TV* 
without  ^'iiiiii;  |iiiU'tii«  III   ij|-*ii  till-  u|iiili<  I  .IM*.  whii-h  i**iiii|irrhi*ndr«l  c«ch«Y 
rxpri'*^****!  .1  •*ir<'ii;;  ••!  -ii.i>ii   ih-ti   l«iiii(i-fii  •l.i>»  m.i»  ii'>t  a  r«-uM itiahit*  |irrit*l  f*i€ 
mnit   f«>r  ri*-*-.\:iin.ii  i*i"ii.  .ui  1   tiiat  .i  M.nraht   U'T  >tii-h  ifiiinutnit-nt  «aa  had  fi«  t«^ 
•ellinc  !•  rill  lull  .iiiil  -.it>i.M  r.>r\  n-a-i'ii-  li>r  •••tiinrttitij  fur  nn  lon^  a  |irfind :  mmA  iih^ 
M»fiTi«-l  i«'  till*  r.i I  S.i\.ifc:f  .1.    rat«-ii.ii!i  ■«'n».  Klii.  ^'J".*!  a*  juatif^ing 

Rl.   M>.-    *'ll|TTl. 

'Thi*  t>ri-tint-r'N  i>\:im:ii.itMii  mii«t  •  r  >•«•  ii|i«in  imiIi  :  thai  cif  the  watt 
2II:»h.  ]'<'  -J  I  :•!  W..  1  Phii.  K%.  li">.  Whir.- !ii^i>lnitr.f||«t  inuk  tlM»#J 
timi  i>t  H tiii*-«*«**».  ti>>t  ••II  oitii.  ll  -iipi-iiri  III  a  t-«>ii\ii't.i>ii.  and  afii*rwanla  9^ 
lh«*  truth  i>l  tin  ir  ••\:<i<n><-.  tin-  «•  lift  ••!  Kill;:  10  lU  in'h  i*X|irn«M*t|  ih^r 
of  till'  |<raii.iiv  li»-\  >.«  KhhU.  4  1>  A  K.  ?.•!.  I  .i*-  |  ri*<iiiiT  liaa  no  i^^  lo  ili«* 
anfi-  (it  an  iiti<>riii'\  Mi.t-ii  iiti<ii*r  «*\.iiiiiii.i!:>ii  oii  .i  •  i..ii;:i-  <it  fi-lony:  iht*  |«iiril#i^.  m\ 
allnviitl.  |,  *  iit.ril)  a  ni.itt«t  ••!  'i.-  ri-ii<>ii  in  ihi-  iii-u'i-tritt*.  i'*tx  m*.  < *ol^rtil|pi*,  •  D  A  k 
N'».  I  }■  .\  (  .7  1  M  «'  1 1  J.  >«-••  )i>  wi'\i>r.  an  tlal«<r.tti*  miif  ua  th»  UB|iat1aBt  ana* 
J^-l.  \'.u*\  III  <'>>ii\ii  :i>!i«.  '.ll  i«i  \  \  ISfMlin;!.  :^*«.  •?  »*•/.,  wht-ra  the  pt^^nrtf  of  lint 
di**'!-.'*!!  I'  •  i-:  1 -;■!.;•  -1        «  nil T»  . 

*  r>ui  th.-  -t.i;>.*.  ..:  r).:.i|.  .in*!  M.ir\  n.i«  r*  )-•  .tl>-«l.  h\  •tatuir  7  t^Mk.  IV.  r.  ^  a»i 
oth«r  ]i  -v.-  ■  i.«  nrr.  I  ;. .  -{.  An.l  n  m  (ii.-  .•  .f  c-  II  A  iL'  V  i.  t.  r.  4:.*.  •.  |7  |iC«««MiM  i^; 
in  n. .•.!-«-  \\  !.•  I  •  .it.\  ).•  r»i*ii  •ii.tii  .1)  |-«  .11  <'t  >••  '  i>>ut;iit  l-«-ii>r«' any  jiMlacp  iiT 
Ihv  |-«-ai  f.  I  iiax^t-a  Mitii  an)  mdictahit-  i>lli  nn*.  whi  ihi-r  o  Uiiuitlcd  IB  Cl 
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crime  was  committod  or  that  the  suspicion  entertained  of  the  prisoner  was 
wholly  groundless,  in  such  cases  only  it  is  lawful  totally  to  discharge  him. 
Otherwise  he  must  either  be  committed  to  prison  or  give  bail ;  that  is,  put  in 
pecurities  for  his  appearance  to  answer  the  charge  against  him.*  This  commit- 
ment, therefore,  being  only  for  safe  custody,  wherever  bail  will  answer  the  same 
intention  it  ought  to  be  taken,  as  in  most  of  the  inferior  crimes;  but  in  r^c^OT 
felonies  and  other  offences  of  a  *capital  nature  no  bail  can  be  a  security  *• 
equivalent  to  the  actual  custody  of  the  person.  For  what  is  there  that  a  man 
may  not  be  induced  to  forfeit  to  save  nis  own  life?  and  what  satisfaction  or 
indemnity  is  it  to  the  public  to  seize  the  effects  of  them  who  have  bailed  m 
murderer,  if  the  murderer  himself  be  suffered  to  escape  with  impunity?  Upon 
a  principle  similar  to  which  the  Athenian  magistrates,  when  they  took  a  solemn 
oath  never  to  keep  a  citizen  in  bonds  that  could  give  three  sureties  of  the  same 
quality  with  himself,  did  it  with  an  exception  to  such  as  had  embezzled  the 
ublie  money  or  been  guilty  of  treasonaole  practice8.(6)  What  the  nature  of 
ail  is  hath  been  shown  in  the  preceding  book,(c)  viz.,  a  delivery  or  bailment 
of  a  person  to  his  sureties,  upon  their  giving  (together  with  himself)  sufficient 
security  for  his  appearance;  he  being  supposed  to  continue  in  their  friendly 
custody,  instead  of  going  to  gaol.  In  civil  cases  we  have  seen  that  every  de- 
fendant is  bailable  ;  but  in  criminal  matters  it  is  otherwise.  Let  us  therefore 
inquire  in  what  cases  the  party  accused  ought  or  ought  not  to  be  admitted  to 
bail. 

(»)  Pott  Antlq.  b.  L  a  18.  O  See  book  UL  pege  200. 

or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such  person  appear  volun- 
tarily upon  summons,  or  have  been  apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such  justice  or  justices,  before  he  or  they 
8hall  commit  him  to  prison  for  trial  or  before  admitting  him  to  bail,  shall  in  the  presence 
of  8uch  accused  person,  who  is  al  liberty  to  put  questions  to  the  witnesses,  take  the  state- 
ment on  oath  or  affirmation  of  the  witnesses  and  reduce  such  statement  to  writing.  And 
after  such  examination  is  completed,  their  depositions  are  to  be  read  over  to  the  accused, 
and  the  justices,  or  one  of  them,  shall  say  to  him  these  words,  or  words  to  the  like  effect: 
— "  Having  heard  the  evidence,  do  you  wish  to  say  any  thing  in  answer  to  the  chargef 
You  are  not  obliged  to  say  any  thing  unless  you  desire  to  do  so;  but  whatever  you  say 
will  l)e  taken  down  in  writing,  and  may  be  given  in  evidence  against  you  upon  the 
trial."  And  if  the  accused  then  makes  a  statement,  it  is  to  be  taken  down  accordingly. 
The  place  where  the  examination  is  taken  is  not  to  be  deemed  an  open  court,  but  such 
examination  may  be  conducted  privately;  and  (unlike  cases  of  summary  conviction)  it  is 
discretionary  with  the  justices  to  allow  the  accused  the  assistance  of  an  attorney  or 
counsel. — Stewart. 

^  Jiicofpiizance  to  Prosecute. — Besides  this  commitment  and  bail,  the  magistrate  should 
take  the  recognizance  of  the  prosecutor  to  appear  and  prefer  an  indictment  and  give 
evidence  at  tlie  next  sessions  of  the  peace,  or  general  gaol-delivenr,  as  the  case  mar 
require,  and  in  case  of  refusal  may  commit  him  to  gaol.  1  Hale,  586.  2  Hale,  52,  121. 
3  M.  &  8.  1.    See  further,  Bum,  J.,  Recognizance.    Williams,  J.,  Recognizance.    1  Chiti. 

C.  L.  %. 

Ht'co^puzance  to  give  Evidence. — When  it  appears  that  a  person  brought  before  the  magis- 
trate as  a  witness  may  probably  be  able  to  give  material  evidence  against  the  prisoner, 
he  has.  in  the  cases  of  manslaughter  and  felony,  by  the  express  provisions  of  the  statutes 
1  i^  2  Ph.  and  M.  c.  13,  s.  5  and  2  &  3  Ph.  and  M.  c.  10,  s.  2,  authority  to  bind  such  wit- 
ness hy  recognizance  or  obligation  to  appear  at  the  next  general  gaol-delivery,  to  give 
evidence  against  the  party  indicted  ;  and  infants  and  married  women,  who  cannot  legallj 
hind  thems«'lves,  must  procure  others  to  be  bound  for  them.  And  if  the  witness  refuse 
to  give  such  recognizance,  the  magistrate  has  power  to  commit  him,  this  being  virtually 
includ«Ml  in  his  commission,  and,  by  neccwsary  consequence,  upon  the  above-mentionea 
statutes.  3  M.  k  S.  1.  1  Hale,  586.  This  doctrine  wa.s  confirmed  in  a  late  case  where  a 
marrie<l  woman  refused  to  enter  into  a  recognizance  for  her  appearance  at  sessions,  to 
give  evidence  against  a  felon,  and  the  magistrate  committed  her,  and  the  court  of  King's 
Bench  lield  that  the  commitment  was  legal.  3  M.  &  8.  I.  But  a  justice  of  the  peace  is 
not  authorize<l  hy  law  to  commit  a  witness  willing  to  enter  into  a  recognizance  for  bis 
a])]>earance  to  give  evidence  against  an  offender,  merely  because  such  witness  is  unable 
to  find  a  surety  to  join  him  in  such  recognisance,  nor  ought  the  justice  to  require  such 
surety:  the  ])arty's  own  recognizance  (at  the  |)eri1  of  commitment)  is  all  that  ought  to  be 
required.    Per  Graham,  B.,  Bodmin  Sum.  Ass.  1817.    1  Bum,  J.,  24th  ed.  1013.— €BinT. 

Vol.  11.-35  M6 
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Ariii.  rin»t.  to  n*riiMi'  or  di-Iuy  !•>  I  tail  iiny  |M>rKoii  liai  Utile  in  an  offrncr  a^iiMt 
till*  liUTty  i)t'  tlif  Mil>ji'4*i  ill  liny  iiiu^if*(ru(o.  \»y  tin*  foiiiiiii»ri  law^</r  mm  mrit  mm 
\»y  llii'  ^latiitt*  \Vi*-tiii.  1.  :{  Ktlw.  I.  f.  l.'i.  uml  tin*  fuifntu  rurpuA  art.  Hi  far  II 
f.  2.  AimI.  Ii***t  till*  intent  ion  ot'  tlic  law  hlioiilil  U*  t'ru»triiu««i  by  thr  jui»ti<^'« 
n*«|iiirini;  l*ail  ti>  n  ^ivtit«*r  anioiint  thun  Uu*  iiiitum*  of  xUv  <*aM*  «li*niati«l«.  it  m 
i*X|iri'**-l\  •li-i-laml.  jiv  f«latutv  1  \V.  aiKl  M.  f*t.  J.  t*.  1.  lliat  vxit-nMivr  liail  o«;»hi 
not  to  Im*  ri'i|iiirrtt ;  tliiMiL;li  u  liat  hail  hlioiild  In-  ralU'«i  t*xri*Miivc  munt  !■«*  Irit  t«» 
llir  I'lMiri**.  on  (-on»«i«lrrin);  tin'  (in-iiniMaiKvt*  ot'  (lu*  ram.',  to  «it*tt*rtuin«*  AD>d, 
<»n  tlir  ntlirr  lmn«l.  it'  tin*  iiia^i^trati*  tukfr*  iiiMitlii-ivnt  hail  lit*  in  liable  |o  br  tiiM<  ~ 
if  till*  <-riiMinal  <lotli  not  ap|)rar.if  *  Hail  may  Ik*  taken  i*itlirr  in  <*iHtrt.  or  i 
honii*  |)arti<-iilar  vAt^vn  hy  tin-  f*h<*ril1V  <*nri>iicr,  i»r  otlii*r  mBKif»trata\*  but 


•■MINI  i***"*^!!.^'  ^'>'  ^^>^*  ju^titvf*  ot'  till*  |H*a<'i*.'  K«'i;iilarly,  in  all  offi-nreii,  nthrr 
-'  a:;aiii!*t  tlir  riunnioii  *law  or  act  of  |iarli anient,  that  ari*  lirhtw  l«-l«»nT, 
tht^  ofl'rh<i«r  oiii^ht  to  Ik*  mlinitti'ii  to  hail.  unlvr»*«  it  \h*  pmhihitotl  hy  fMimt*  ftprctal 
act  of  |»ai'lianirnt.</ )  In  onier,  tlieri-ton*,  nion*  |>n*(*iiH-ly  U»  ai^cvrtaiii  viUal 
offt'nri'^  *tn  hailahli*. — 

l^*t  u^  next  hee  who  may  Ht»t  Ik»  aiimittiMl  to  hail,  or  what  otTetimi  anr  m-4 
hailahle.  And  li(*re  I  i«liall  not  conr^ider  anv  i*ne  i»f  thoM*  vmt^vn  in  whirki  k^iil  la 
oUHti'd  hy  ^talllte  l'n»m  i»ri*^)nen«  f'^nriffci/ i»f  |iarti4*ular  olfem't*!*;  for  then  Mich 
inipriMiniiieiit  uitlKiiit  i»ail  i^  part  of  their  pienteniv  anti  |»unii»hnient  flat 
wlu*n*  the  iiiipri'«onmeiit  i;*  onlv  for  hafe  riiMiNiv  Uffrr  tht*  eimvietion.  an«i  dmH 

■  *  ■  - 

for  |miii**liiiient  ti/ftnmnh,  in  »>iif'h  ta-e-  hail  i^•  oii-tei|  «ir  taken  away  «hrrvT«r 
till*  otleiK-e  it  of  a  wry  eiiormoU!<i  natiin*;  for  then  the  puhlit*  in  eiititlrtl  to  «ir. 
niUlid  littthiii;;  le^^  than  the  hi^heot  rH-eurit\  that  4-an  If  ^iven.  \ix.  thr  UaJ\  ft 
tht*  a(-(-iiM-(|.  in  order  to  iiiMire  that  jiif»tire  ^hall  l>e  iluiie  u|Mm  hini  if  ieui«ii 
Such  |iei>*oii*t  therefitre.  a^t  the  author  of  the  Mirmr  oliM*rveii^y  i  bavv  Hi*  «*thrr 
nurvtie-t  hut  t lie  tour  walK  4>f  the  priiMin.  Hy  the  antient  roMinii»u  law.  hrltir**  4i 
and  MiK-ei « ,  the  eotiijue^t.  all  feloiiiert  wen*  hailahU*.  till  m unler  wa*  rx^r |  ttf«l 
l>y  utatutt-;  no  that  |H*nMin!«  mi;;ht  U*  ailmittoil  to  hail  U^fort*  ('«>nvirti>»n  aliiioi>t 
in  v\vry  ea**e.  Hut  the  Ntatute  Wehtni.  1.  l\  VaIw.  I.e.  1,">  take*  away  thrpitwcr 
of  luiiliii;;  in  tn'aMUi  ami  in  diver**  in^tani'i'n  of  feli»ny.  Tho  utatutra  ZSJ  Hcil 
VI.  1-.  *J  an<l  \  \  '2  V.  and  M.  o.  Ul  ^ive  further  rei:ulation»  in  this  matter  ,-*  aft-i 

><    'J  ll«»k    I*  I*.  Wl.  ••    -.*  InH    T^ 

«    I     :.  I  J4  ii.'iX#r  iCifii.'.n  f«r     iiUiif    I    U.  r    I 

*  And  •  \i-ii  it  tlif  i-r:iiiiii.kl  <1im*<«  u|>|MMr.  y«'i  if  the  IliiI  wit**  tak^n  mmipllT  ihr  Oii^i^ 
tr»ti-  M<iiii<i  •  ••ritiiMif  liaMi*  !••  :iii  iiit<>rii).itiiiii  ft  iti'lii-tiiifiii.    .T   K.  l'J(i.~-4*HirrT. 

^\i  .  ..'      it  .tohirill  li;i.<*  till-  ixiHirT     It  im*«  in*  i..it.    S*v  4  T.  K.  2>u:«.    'J  II.  BU.  41*. 

LAlllh.    I   '.       t    lilTM  . 

*  Tht irt  «•!    Kirij'^  lU'iuli.  itr  nn\  judi:*'  lh*-rf«»f.  in  VM'aili<tn.  may  at  tlieir  «liM-rvt«n« 

admii  pi-i-i*!!'*  t<<  kid  >ii  ull  ia-t«  Hli.it»*-t  \ir.  i*i*f  .'•  F.iiit.  |(k&.  /*  T.  K.  \*'0.  \vt  w^mm 
i*aii  iLiiiii  ilii-  }m'U,  ttt  /■  .  r.  '2  liah-.  \JJ.  Aii  u»  wlfii  {liL«  i»urt  will  ImiI.  M«r  I  « lutL 
r.  I..  IM  .-.I    '••*.  V'»      finiTi. 

*Thi-  'JHm-.i.  II.  I-.  .'•'•« '11. i.-t«  tli.it  Mhtri>  n  Marntit  ha.*  U*tf*n  l«rkri|.  aimI  ib^  y«rtv 
iu*<*umi|  )i.i«  U-«'ii  tuki  II  •  u:  ••!  till'  4<iuiii\  m)i<*ii*  tlif  •ii|>|«M«>«|  otTfnrv  ha*  l«*r«  <^iamui- 
ti**!,  Hii>  ,|ii-ti«t-  «>t  thi'  iiiitnt\  Mlti-fi-  lit-  W.I-  t.ik<'ii  iiia\.  if  thr  citTfnrv  kir  hailabiv.  tak« 
)i«il :  aii>l  (111- •.kill**  |>ii>\  >i>>ii  i«  txti  ri«li-<l  tit  lr<  Liinl.  hy  44  <M*ii.  Ml.  r.  VZ.  «.  I.  uhI  th* 
4<'t  <M-'.  III.  I-.  '.'-J  aipl  thi-  4^  «M«>.  III.  i-  .'••*.  •.  •  •■ii.u-i  thi*l  whf^*  thr  iitfrtttlvr  nrm^w 
fruiii  ••ii>-  |>.iii  ••!  tin- I'liitttI  Kitik'diifii  !«•  tlif  ••tlit'r  hf  iiiAv  l«r  kiailril  hy  any  jwlfv  «v 
ju«tiif  <>t  ili.it  )>.ir(  i>t  tht*  t'liitt-tl  Kiiik"l"iii  MhtTf  lif  MAI*  •pprvhrndetl.  unWw  tkr  jvaia* 
whit  ^'i.tiiii-l  iIm*  «.irr.iiit  ha<*  Mriitt-ii  tht-  whpU  "ii'it  l>aiUh|r"  cm  tbe  back  at  thm 
lir*"'!*"^.     *'hitti. 

'*Th »:.iiiit*«  uff  all  rf)M>aIfl.  h\  thf  7  iittt.  IV.  c.  *\\,  by  M*rt.  1  of  wkirli   it  m 

•*nil4ttil  "ll.it  Mlnif  ;iii\  |fr«Mi||  ohiill  }■•*  ti*kf|i  i>ii  a  rhar|r«' «>(  f«*klliy.  Af  WiJ[itiW1  c£ 
feliiiiv  >'t  \--xf  Kilt  i.r  iiiiiri'  |ii-tii«-  **r  iii-tir*-*  ••!  iht-  {•••ati*.  niid  thr  c*faar|{»  •ball  b»  «a^ 
|Mirti-tl  t-\   lo^itiNi'  .iiii|  i  if«iiMf  f\i>|iii i  tht-  i.tt  t.  or  hy  Mich  vtidrmem  m^  if  W4 


fX|iI.i:ik>>i  or  •  •  ii:r.i'Iii  x»*i.  !*h.ill,  in  thf  ••|'iii:iiii  ••}  thf  ju«ti«-i'  or  luaimw 

|M*r^iti  ahaU  b« 


|iri'"iini]'ii"ii  II*    (],•■  ^titilt  lit    thf  iN-pMifi  •  h;ir^'ft|.  •iii-h 

|iri«iiii  \'\  oil!  h  iii-:.i  t- .>r  jti-th  f«.  Ill  !h<*  iiuiiiiitr  thfrfiiiaft«*r  mentioned ;  bttl  if 

ftjiall  h>   i-iiiv  xiii-  iu>ti*  f  I  It  ••■lit.  afi<l  ihf  w  h<>if  f\  pit  mv  ifi^eii  lt<<ftire  hUB  alMdl  be 

na  m-ithi  r  t«i  rai^e  a  fttiuiig  |irefum|iiiuu  ut  guilt,  uur  tu  warraBI 


Chap.  22.]  PUBLIC  WRONGS. 

upon  the  whole  we  may  colleet(^)  that  no  justice  of  the  peace  can  bail,  1.  Upon 
ail  acciisution  of  treason ;  nor,  2.  Of  murder;  nor,  3.  In  case  of  manslaughter, 
if  the  j)risoner  be  clearly  the  slayer,  and  not  barely  suspected  to  be  so;  or  if 
any  indictment  be  found  against  him;  nor,  4.  Such  as,  being  committed  for 
felony,  have  broken  prison ;  because  it  not  only  carries  a  presumption  of  guilt, 
but  is  also  superadding  one  felony  to  another;  5.  Persons  outlawed;  6.  Such 
as  have  abjured  the  realm;  7.  *Approvers,  of  whom  we  shall  speak  in  r^oQO 
a  subsequent  chapter,  and  persons  by  them  accused ;  8.  Persons  taken  •• 
with  the  mainour,  or  in  the  fiact  of  felony ;  9.  Persons  charged  with  arson ;  10. 
Excommunicated  persons,  taken  by  writ  de  excommunicato  capiendo:  all  which 
are  clearly  not  admissible  to  bail  by  the  justices.  Others  are  of  a  dubious  na- 
ture, as,  11.  Thieves  openly  defamed  and  known;  12.  Persons  charged  with 
other  felonies,  or  manifest  and  enormous  offences,  not  being  of  good  fame :  and 
13.  Accessories  to  felony,  that  labour  under  the  same  want  of  reputation. 
These  seem  to  be  in  the  discretion  of  the  justices,  whether  bailable  or  not. 
The  last  class  are  such  as  must  be  bailed  upon  offering  sufficient  surety;  as,  14. 
l*ersons  of  good  fame  charged  with  a  bare  suspicion  of  manslaughter  or  other 
inferior  homicide;  15.  Such  persons  being  charged  with  petit  larceny  or  any 
felony  not  before  specified;  or,  16.  With  being  accessory  to  any  felony.  Lastly, 
it  is  agreed  that  the  court(/)  of  king's  bench  (or  any  judge(m)  thereof  in  time 
of  vacation)  may  bail  for  any  crime  whatsoever,  be  it  trea8on,(n)  murder,(o) 
or  any  other  offence,  according  to  the  circumstances  of  the  case.  And  herein 
the  wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
for  such  enormous  crimes  would  greatly  tend  to  elude  the  public  justice;  and 
yet  there  are  cases  (though  they  rarely  happen)  in  which  it  would  be  hard  and 
unjust  to  confine  a  man  in  prison,  though  accused  even  of  the  greatest  offence. 
The  law  has  therefore  provided  one  court,  and  only  one,  which  has  a  discre- 
tionary power  of  bailing  in  any  case:  except  only,  even  to  this  high  jurisdio- 
tion,  and  of  course  to  all  inferior  ones,  such  persons  as  are  committed  by  either 
house  of  parliament,  so  long  as  the  '''session  lasts ;  or  such  as  are  com-  r*onA 
mitted  for  contempts  by  any  of  the  king's  superior  courts  of  jtt8tice.(/))     *• 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 
he  is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  the  justice,  or  war- 
rant under  his  hand  and  seal,  contaming  the  cause  of  his  commitment;  there 
to  abide  till  delivered  by  due  course  of  law. (9)^^     But  this  imprisonment,  as  hat 

(^)-2\  Mt.  1 K6.    2  U((l.  P.  C.  1-29.  (•)  /n  nmitibtu  pUictUt  d^  f^lmna  «oM  arrtuatui  per  whgtm 

(';  -J  ln»t.  1K9.    Utch.  12.    Vaugh.  157.    Comb.  Ill,  2M.  dimittijprmierqwimiHplaeiUtdehmMeiiiio,    OUav.  i.  li. «. 

1  L'oiiivti**  Dig.  496.  1.    Seimdum  iawnn  qttod,  in  hncpUtcUo^wm  $otet  acciiaatiM 

("/  >kiii.  fV>3.    8alk.  106.    Stra.  911.    1  Comjn»  Die.  497.  per  pltgiot  diwuttiy  nM  ex  rrgim  pcUMaUt  btm^^teia.    Md. 

(*)  III  the  rx'icn  of  qneen  KlisalieUi  it  wa«  the  QDanTmoas  c  3. 
opiiiiou  of  the  juilfcc«  that  no  court  c(>ald  bail  upon  a  com-         (P)  Stanndt  P.  C.  73,  b. 
iiiitta  nt  f»r  it  chiirgi-  of  higli  treutfou  by  any  of  the  qaeen**         (fy  2  lial.  P.  C  122. 

privy  Council.    1  AndtTR.  'Jk»S. 

cliarge,  such  justice  shall  order  the  person  charged  to  be  detained  in  custody  until  he  or 
hho  shall  bo  taken  before  two  justices  at  the  least;  and  where  any  person  so  taken,  or 
any  person  in  the  first  instance  taken  before  two  justices,  shall  be  charged  with  felony, 
or  on  suspicion  of  felony,  and  the  evidence  given  in  support  of  the  charge  shall  in  their 
opinion  not  be  such  as  to  raise  a  strong  presumption  of  the  guilt  of  the  person  charged 
and  to  rc(|uiro  his  or  her  committal,  or  such  evidence  shall  be  adduced  on  behalf  of  the 
pcr>on  charged  as  shall  in  their  opinion  weaken  the  presumption  of  his  or  her  guilt,  but 
tliJTc  shall  notwithstanding  appear  to  thorn  in  either  of  such  ciises  to  l)o  sufficient  ground 
for  judicial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  be  admitted  to  bail,  by 
siirh  two  justices,  in  the  manner  thereinafter  mentioned;  provided  always  that  nothing 
therein  contained  sliall  be  construed  to  require  any  such  justice  or  justices  to  hear  eTi« 
denee  on  belialf  of  any  person  so  charged  unless  it  shall  appear  to  him  or  them  to  bo 
nuM't  and  conducive  to  the  ends  of  justice  to  he^r  the  same. — JChitty. 

'*  This  is  not  the  form  where  the  offence  is  bailable  and  the  party  cannot  find  bail:  in 
that  Ciu^e  it  is  to  keep  the  prisoner  in  custody  **  for  want  of  sureties,  or  until  he  shall  bo 
discharged  by  duo  course  of  law/'  And  where  the  commitment  is  in  the  nature  of 
punishment,  the  time  of  imprisonment  must  be  stated,  and  if  it  be  until  the  party  bo 
discharged  by  due  course  of  law  it  will  be  bad,  (5  B.  Jb  A.  895;)  but  where  in  other 
respects  the  time  of  imprisonment  is  sufficiently  stated,  the  unnecessary  addition  of  the 
words  "until  he  be  discharged  by  due  course  of  law*'  will  not  vitiate.    3  M.  ft  3.  28S. 
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Iteen  H:iif|.  in  orilv  r«ir  Hjifi*  rimttNlv.  and  not  fi>r  iiiini*tlinirnl  :  th«n<f<«re.  in  thi« 

•  a  I 

ciuttioim  iiitfr\:il  lM'tui-«-n  tin*  i*(»Miiiiitnii*nt  iiimI  rii:il.  n  |iriMifii*r  ou^ht  to  l« 
lintsl  uillitlii*  iitiiiiiot  liiiiii:iiiit  V,  an«l  uritlirr  U*  ('•:iilfil  Hitli  iii*t*«llr«t  fi  ttrr«.  tiT 
iiulij(*ct«*i|  III  iftliiT  li;ini*<lii|><*  iii:iii  tiH-li  n**  nn*  aK-'iltitdy  n*i|fn«itf  Itir  iht*  |iar- 
IHHK*  i»t'  (*«inlin«-iiii'nt  niil\  ;  tlinii^li  ik  hnt  an*  «•*  n-i|tiipirt(*  fiiii^t  t«M>  fallen  hm 
*vt\  til  I  111'  <li*«rri*ti<*h  t>l  till*  i;iiiiitr*».  wIm)  iiri*  fri'ipii-ntly  a  mm  iIi'^m  nnv  '■!  inrft. 
and,  l*v  hfiii;;  t  •iii\i*i''*:int  iii  ••i-imii***  <•!'  nii**fr\ .  ••t cried  ai^uin^t  any  trik«i.-r 
iK'nHutioii  Yi*t  (lie  l:i\\  .  :i-  tiinih'riv  lu'lil  i  w«mi|i|  ntit  juntitV  tht*rn  in  IrltrnD* 
•  im.Hoiii'r  iiiilt"*H  wlii'ii*  111*  w:i4  iiiirtily  <»r  li:i  I  :ittfiii|ili*<l  |ii  c^'ain* .  r>  tKia 
Immu^  tli«*  liiiiMiini*  l:ii I i;ii :!;;«•  orfiiir  untii>nt  I:iW:;ivt*r-»     « >  **f*if  </'»/»*.<  fmrm-im  «i^i  /*i^ 


rilAPTKK  XXIII 

UK  TIIK  SKVKHAL  Mnl»F>*  riK  rU^^SKn'TION. 

^^1  .         *TiiE  next  (it«'|i  touunl**  th«*  piinii*liiiii'nt  of  nffi^ndrm  i«  thrir  pn^a^  »■ 
•*     lion,  or  thi*  manner  of  lti«*ir  lornial  a4-('ii*»ation  '    And  ffli*  i*  rilhrr  ■!»*« 
a  prt*vioii>4  findini;  of  tin*  tai't  t>y  an  in<|Ui*f«t  or  cnind  jur}*:  r*r  without  imcb  prr- 
vioua  finding.     Tlu*  t'ornior  way  i<*  fitlirr  l»y  f*n.*''hfmrnt  or  \nJt*'tmrnt 

I.  A  pri*-«*iitnirnt.  ijtnfntlly  taken.  J!«  a  Vfry  ri>nipndii*n«ivr  term.  inrladifiK 
not  only  prf^rntiuont^  properly  ho  ralliil.  luit  al-it  in«|ui**ilion«  of  oflire  And  i»- 
dirtnuMitH  liy  a  ^ranii  jury.  A  prfr«fntmont.  /To/Mr/y  ii|N*akin^.  w  the  ncjtiov 
taken  l»y  a  ^^nind  jury  tit  any  ottmcv  ipmi  thi*ir  own  knfiw|i><||rr  fir  olwrrr*- 
tion.(«f  I  without  any  hill  ot*  imlirtnirnt  hiiil  U«tor«*  thrm  at  tho  f>uit  ofthr  kin^- 
aa  th«*  pri*M*ntnii*nt  id'  a  nni-am***.  a  liUd.  anil  the*  lik«* ;  ujM>n  which  tbr  «iCrrr 
of  the  loiirt  iniitt  atterwanN  tranic  an  indit'tnirnt- /«•  t  K*t  on*  tht*  party  prmenic*! 
can  Im*  put  to  answer  it.  An  ini|ni?*ition  i>t'oltiiv  in  the  net  nl'a  jur>*  *anim<ine»l 
hy  the  ppipi-r  offlicer  to  inipiin*  of  niatten*  n*latin^  to  iho  en»wn  a|M>n  ^ridrnor 
laid  iM'ton*  them.  Somr  of  the-e  are  in  theni««dv«*4  eonvietionn,  and  rannoC 
at\t*rwunN  he  tniver*ed  or  denifil;  an<l  therefore  the  tn<|Ui*M.  or  jury,  ooipht  t^ 
hear  all  tlial  ran  he  alli-irid  *tu  hotli  hide**  Of  thin  nature  are  all  mqqi«itKm« 
fif/W"  '/t  >'  ;  ot  tliirlit  in  |M>r^oti<i  aei-u-i'd  nf  teluny;  t»f  deodaniN  and  tb«  hk«.' 
and  preoeiitnii-iitb  of  |H'tt\  ntlenreM  in  the  •ihentrrt  toum  or  «^»urt-lrrt, 
U|H»n  till-  pn  oiditii;  otliicr  may  r«i'i  a  tine.'    Other  imiuinilionii  luay  b« 


•  >i>i     1. .  .-«•  »  J  iwt  :». 

Ami  m*  !<•  thf  f«»rm  >>f  th«*  mittimus  in  fri*n«*ml.  »f*t*  |  <'iiitt.  f*.  I^  \\V  to  II61,  2d  ««i. — 

'  It  iii:i\  Ihti*  In*  M-i'tiil  ^riftl\  to  i^)ii*ii|i*r  thf  tirii**  wh^n  ihi*  pmM«rtitir»n  •hnuhl  br  ano 
lurncfd.      lilt*  hiilHM«  ■-••rpii"  :i«-t  ppiM-li-^  tlirtt  a  |MT-t>ri  o»ininitt«*«l  f*ir  tnwanoti  or  frfeet 

iiiuit  !>•■  iiidii  (•'•!  Ill  1) ii-uiiiL*  tiTii)  «>r  »<-««iori*.  i»r  th^*  |>^riT  mu«t  U*  httiW<d.  aiiW<w  .t 

(k*  nhiiMii  u|Ni|i  ••ii(h  thill  th«'  \«:th «  tiir  thf  |iri»»i't-iiiiiin  rsiulil  not  \m  prrvliKvd  at 

pr«*«'i-«lirij  •••••i'*!!.    .'I  «'.ir.  II.  •'   "J.  *.  7.    .**«•••.  ui'«'i«rdiiiiflv.  'J  K.  S.  7.17,  |  !5*.  Ac. 
ft^eiiliitioM  ii|i|i|ii>«.  )i>iM<>v*r.  iiiilv  t«i  |NT*'»n*  iit'itinli>  ftnifinecl  u|M)n  •unmcton. 
»<t|ely  iiii«'ipl«d  !•*  |<riVi*ii(  thi*  ppitr.iftinj  ••!  arlntriry  iinpri««>nmfnl :  to  thai  ltd 
|>rt*«*hi*h'  iii<-  « Ti'Mii  tri'iii  pn'tirnm;  un   iiiilirtin«*nt  ;i{  any  tli*t«nn*  of  tim*  fmi  the 
urtual  |»-r|Mt  rat  fill  ••!  tin' olffni't* .  (irii*'<*«  «>>iiif  |'.irt:<-ii!ar  •t«tiite  limits  th«  liniff  nf  yruit 
t-utiiiir. 

ThtTi-  1-  till  tr>-ti«-r:il  *tntMti-  **i  liniiijiti  *ii«  tipph<-.kM**  to  rriminal  pmr^Mlin|t«.  S  R*^. 
I'lh.  I.i<iiii'ii.iiit«-i>l>>ii«>!  W. ill  MHO  trK'd  Hti.l  «*\tHMit«*«i  f'>r  B  nniril<*r  enmmilUvi  f«aiy 
VMir*  Im  i«ir«-      .\n<l   it   h  i«  1 11  r<M"  :i:**dU  h«-ld  tli-it  no  li*nirth  of  time 


piiMii-  niii-.ii uiilii-ii.'h   It   iiiiiv  .i!!'  nl  an  aii-Wfr  t<>  an  M^tinn  of  m  priVAl*  i 

i   FX-t.  \'»»  :   f   ■' .  I'«T.  n-'t.-  rj.    -i'liiTTi. 

'  Uui  -ii«  h  tin  !ii'|in-i!i<<n  i«  tpiw  iiiti-idiTf'l  travfr«a)'l«*.     1  Saiinil.  363,  BOC«  I. 
<nr.  <'..r    4.;:      4  iiiTTr. 

*Th«^«'  II  ^4»nio  iniMvunu'y  in  thu  fttateDi<*nt.     An  in<|ui»ilion  ^■■^'il  ikattt 
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traversed  and  examined;  as  particularly  the  coroner's  ^inqaisition  of  the  r  ^qao 
death  of  a  man  when  it  finds  any  one  guilty  of  homicide;^  for  in  such  ^ 
oase^i  the  offender  so  presented  must  be  arraigned  upon  this  inquisition  and 
may  dispute  the  truth  of  it ;  which  brings  it  to  a  kind  of  indictment,  the  most 
usual  and  effectual  means  of  prosecution,  and  into  which  we  will  therefore  in- 
quire a  little  more  minutely. 

II.  An  indict fiient(c)  is  a  written  accusation  of  one  or  more  persons  of  a  crime 
or  misdemeanour,  preferred  to,  and  presented  upon  oath  by,  a  grand  Jury.  To 
this  end  the  sheriff  of  every  county  is  bound  to  return  to  every  session  of  the 
peace,  and  every  commission  of  oyer  and  termineTy  and  of  general  gaol-delivery, 
twenty -four  good  and  lawful  men  of  the  county,  some  out  of  every  hundred,  to 
inquire,  present,  do,  and  execute  all  those  things  which  on  the  part  of  our  lord 
the  king  uhali  then  and  there  be  commanded  them.((/)  They  ought  to  be  free- 
holders, but  to  what  amount  is  uncertain  ;(^)  which  seems  to  be  casus  omissuSf 
and  as  proper  to  be  supplied  by  the  legislature  as  the  qualifications  of  the  petit 
jury,  which  were  formerly  equally  vague  and  uncertain  but  are  now  settled  by 

(«)  Sm  Appendix,  {  1-  O  2  Hal.  P-  C.  1S4.  (•)  Ibid.  1&6. 

; 

felo  de  se  cannot  of  course  be  traversed  by  the  individual ;  but  it  may  be  removed  into  the 
king's  bench  by  certiorari  and  then  traversed  by  the  executors  or  administrators  of  the 
deceased.  Toomes  vs.  Etherington,  1  Saund.  Rep.  ^^63,  n.  (1),  ed.  1824.  As  to  the  flight 
of  persons  accused  of  felony,  I  am  not  aware  that  this  was  ever  made  a  substantive  matter 
of  inquiry  distinct  from  the  trial  of  the  felony  itself,  (sec  posi^  387 ;)  and,  as  that  trial  could 
only  be  in  the  presence  of  the  party  accused,  it  was  then  the  regular  verdict  of  a  jury 
after  an  open  trial,  and  not  a  case  in  point.  The  coroner,  indeed,  nolding  an  inquisition 
on  the  death  of  a  person,  may  find  tnat  he  was  murdered  by  A.  B.  and  that  A.  B.  has 
fled  for  it ;  and  the  authorities  all  agree  that  this  latter  part  of  the  flnding  is  not  travers- 
able, though  it  is  observed  that  no  adequate  reason  for  this  distinction  is  to  be  found  in 
the  books.  Tliis  probably  was  the  flight  which  the  author  intended  to  mention.  With 
respect  to  deodanus,  there  is  no  mode,  indeed,  by  which  the  lord  of  the  franchise  can 
quarrel  with  the  finding  of  the  jury,  so  as  to  increase  the  value  they  have  aflixed,  but  the 
court  will  interfere  to  diminish  that  value,  (Foster,  2GG;)  and  therefore  it  must  be  in- 
ferred that  the  finding  is  not  absolutely  conclusive. 

And  lastly,  as  to  presentments  of  petty  offences  in  the  town  or  leet,  lord  Mansfield  has 
said  that  it  ctmnot  be  true  that  they  are  not  traversable  anywhere,  (Ilex  vs,  Roupell,  Cowp. 
459 :]  and  the  law  seems  to  be  that  before  the  fine  is  estreated  and  paid,  though  not  after- 
wards, the  presentment  may  be  removed  by  certiorari  into  the  court  of  King's  Bench  and 
traversed  there.     Rex  vs,  lleaton,  2  T.  R.  184. 

Upon  the  whole,  it  may  be  laid  down  generally  that,  with  the  exception  of  flight  on 
tlie  death  of  a  man,  no  finding  of  an  inquisition  can  be  conclusive  on  a  party  who  has 
had  no  opportunity  of  vindicating  his  rights  before  the  jury;  while  there  are  cases  in 
which  a  party  who  has  voluntarily  foregone  that  right  in  one  stage  may  yet  traverse  the 
finding  in  some  future  stage.  As  when,  upon  an  inquiry  by  the  sheriff  under  a  writ  of 
extent,  the  jury  find  certain  goods  to  be  the  goods  of  A.  B.,  and  that  finding  is  returned  to 
the  cx)urt  of  Exchequer,  C.  D.,  who  claims  the  goods,  and  might  have  done  so,  but  neg- 
lected to  do  so  before  the  sherifi',  may  yet  traverse  the  finding  in  the  court  above.-^ 

COLERIDUE. 

*  UfK>n  this  inquisition  the  party  accused  may  be  tried  without  the  intervention  of  the 
pand  jury,  (2  Hale,  61.  3  Camp.  371.  2  Leach.  1095.  Russ.  t  R.  C.  C.  240,  S.  C. ;)  and 
if  an  indictment  be  found  for  the  same  oft'ence,  and  the  defendant  be  acquitted  on  the 
one,  he  must  be  arraigned  on  the  other, — to  which  he  may,  however,  effectually  plead  his 
former  acquittal.     2  llale,  01. 

Verdict  in  an  Action. — There  is  also  a  mode  in  which  a  party  may  be  put  on  his  trial 
without  any  written  accusation,  viz.,  the  verdict  of  a  jury  in  i|  civil  cause.  2  Uale,  160. 
4  T.  R.  293'  3  Esp.  134.  Thus,  in  an  action  for  taking  away  goods,  if  the  jury  found 
that  they  were  taken  feloniously,  the  verdict  served  also  as  an  indictment.  2  Hale,  151. 
Hawk.  b.  2,  c.  15,  s.  6.  Com.  Dig.  Indictment,  C.  Bac.  Abr.  Indictment,  B.  5.  And  at 
the  present  day,  in  an  action  for  slander,  in  which  the  plaintiff  is  charged  with  a  criminal 
otleiue,  and  the  defendant  justifies,  if  the  jury  find  that  the  justification  is  true,  the 
plain titf  may  be  immediately  put  upon  his  trial  for  the  crime  alleged  against  him,  with- 
out the  intervention  of  a  grand  jury.  5  T.  R.  293.  But  the  verdict  must  be  found  in 
some  court  wliioh  has  com|>etent  jurisdiction  over  criminal  matters,  or  otherwise  it  seems 
to  have  but  little  force.  2  Hale,  151.  Hawk.  b.  2,  c.  25,  s.  6.  An  aflSdavit  taken  at  md 
prius  on  a  trial  may  also  be  received  by  the  eourt  of  King's  Bench  as  the  foundation  of  m 
criminal  information  against  another.    T.  R.  285. — CHirrr. 
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iH*veral  ««*!•»  of  pnrliutnriit.  IIow«*v«*r.  thry  an*  iinimlly  ifpfitlomrn  nf  ihr 
fi>;iirf  ill  till*  1-1  III  Illy.  A<»  many  an  up|N*ar  u|m*ii  thin  |iurii-l  arr  ftworn  npa«  th* 
^(rttiiii  jury  t«*  tin*  aiii<tiiiit  t*t  twrlvo  at  tin*  IfjiM,  nml  iii»t  tnorv  than  twrfitr- 
tlirv«*;  tliat  iMrlvr  iii:i\  \*v  n  iinijurity.  Whii-li  ii u in U •  r.  ••  wril  ai^  thi»  raii«i na- 
tion itM>tt.  \\i'  tiinl  i  xartlv  i|i*-(  ritK'ii  fu»  «*arlv  a*  tin*  ta«>  of  kinc  KthvlrrtJ  f  i 
**  Exfttht  >tui"r>s  >iw'hrtm  tfiMitn,  ft  prtrhrtuji  rum  tut,  rt  jttrrht  iiv/«rr  Mamrtmartwm 
quttti  tts  in  nnihit.*  i/ittur,  tfUiui  ni'iiht  uUuin  ihioufnfrm  iirrH.*»irr,  n»«-  tihtftirm  n<4Xt»M 
rWifrr"  III  till' tiiiii*  nt  kiiii;  Kit'hanl  tin*  Kir^t  •  ai'i-iinliiii;  to  llovi-«lrn  i  lh<*  |*ni> 
roM«  ot*  I'liMiiiiir  \\iv  irraiitl  jury  nrtlaiii<*<l  liy  that  pniii-t*  wm.n  ai»  l'i»llii««:  hmr 
kiii^ht'^  wtTf  to  hi'  takt'ii  troiii  th«*  roiinty  at  hirt^-.  wh«»  choMt*  twn  nionp  imt  of 
fVi'i'v  liuii«lr«-«l;  uhi<-h  tuou'^MH-iatfil  tti  lh«'iii**<-lv<'«  trii  ntlnT  |»ntiri|ial  frr^in««, 
ami  tlio-»f  twrjvi'  uiTi*  tt)  aii^wiT  I'tMHi'miiiLf  all  |»anii'uiarH  n*latiiii;  t«i  thrtrown 
**{iri  1  *^>'**>'i<'l-  1  lii**  iiiiiiihcr  wa*4  ppihahly  *tiMiiii)  tiN»  Iari!t*aii4l  iiirtinTriiirnt ; 
J  hill  ihi*  trait'**  ot  thi-*  iii^titutiiiii  f*till  ri'iiiniii  in  that  PMinir  of'  th«  jorr 
nitiht  \h*  ••iiiiMiiMtM-il  out  I  it  fv«'r\  hiiii«lr«'il.  Tin**  irraiii)  jury  art*  |)n*viou*ly  i»- 
Hiruftrtl  in  thi*  artii  Irr*  of'  thiir  iiHjinry  hy  »  rhari;i'  lii>ni  thi*  jii<li;f  who  iiiVAtii*'* 
U|Hin  till'  hi-ftrh.  'I'lii'V  tlii-h  v\ith«lra\\.  tiir»it  untl  ri'«*rivi*  ihtli(-tniriit«.  wii:i  h  ar»- 
|irt*li*rn'<l  tii  thnu  in  thi-  naiio'  tit'  th«'  kiiii;.  hut  at  thi*  ••uit  ot  any  firivatr  jim*^ 
cutor;  ait<i  thry  art*  Miily  tn  hrar  i'Vi<h'iii'«'  on  hfhall  tit'  the*  pniM't-utinn:  h*r  th« 
flnilin^  t>l  an  in<ii«-(iiiriit  i?<  tmly  in  tlif  naturt*  ot'nii  iin^uiry  «*rai*«' ligation.  wbMh 
ia  atlt*rwart|i*  to  U'  trif<l  aiMl  <U'ti*rniiii«*il:  an*l  thi*  Lrrnml  jiir\' art*  onlj  to  i»- 
quin*  ii|Hiii  thi'ir  oath**  whftlifr  thfn*  U*  •intth'il'iit  rauM*  to  rail  n|Min  th^*  panr 
to  annwrr  it.  A  ;;r.iii'l  jury.  hiiMi'Vfr.  tiiii;ht  tnh**  th<»n>iit;hly  |M*r»ua<lr<l  o|*ib« 
truth  ot*  an  inilirtnii-nt  ^<>  tar  a-*  tln'ir  «-vii|t'iii'f  ;;ik-h.  aint  not  to  rr*il  Aati»fir«i 
iiu*ri*ly  with  rt'inntf  |»riiltahilitii-i«;  a  ihM-trint*  tlial  ini^lit  Ih.*  applird  tu  wrr  vf^ 
prt*HKivc  iiuriHiM'-^.i  *j  i 

Thi*  irraml  jury  an*  ?«wiirn  t**  iiif|iiir(*  only  for  th«*  IhhIv  oI* t hi*  founty. pro  <«r|Mr« 
eomitittu.*;  aiitl  tlii'rr!tir«*  thi-y  caiiiitit  ri*:;ulariy  iiii|inr«*  of' a  t'a«-t  tlom*  oqi  rif  iKat 
CNiunty  hir  wliii-li  tliry  an'  >Mi>ni.  utih'****  partirniarly  riial*li*<l  hy  an  art  <»f  psriLa- 
nicnt.  Aii«l  ti»  ^o  hi^h  a  nit-rty  wai  ihit  matter  ar*tii*ntly  c-arhr«l,  that  wbcr» 
a  iiiaii  wa*i  wninMh-tl  in  i»iic  (iMintv  an«l  (|ii-ti  in  an«ithi'r.  thi*  t*iTonilor  waa  at  rt/Ca- 
luon  law  iiiilictahU'  in  ni-iihiT,  In'raiir***  no  ctiniiiU'ti*  ai-t  ot  trhmv  wa*iloiir  in  anr 

I  •  ■ 

Oiii*  of  thi'iii ;  hilt.  h\  r«iatut«'  2  iV  •(  Kdw.  VI.  t*  IJt.  h«*  in  nnw  imiirtahlr  in  ih« 
CNtuntv  whiri'  thi*  |tartv  ilinl  ^     AimI.  hv  Matuti*  'J  tit-fi    II  v  *J1.  it  the*  Mn^kr  «^ 

•  I  •  ■ 

|M>iHonini;  hf  in  Kni^lantl.  ami  thi*  fh'atli  u|M»n  tht*  m'h  or  out  i»t'  Kniflainl.  or  r%t 
ivr.«fi.  tlif  iit!4-iii|iT«  ainl  thfir  a(-i'i'****iin<"«  niav  hi*  iiiili«*t«*tl  in  tin*  (-vMintr  whrnr 
i*ithi*r  till-  ilfath.  (•••i**i>ri!iii;.  or  •*troki*  *«hail  ha|)|*«-ii  An*l  ">o  in  •Miini*  i^thrr  ca/*«**, 
an.  part  II  :il:irl\ .  w  li<ri-  In -a^'Ui  ji  f-oiiiniitii-<l  ^ut  ••!'  tin-  n-alin.  it  may  l*<*  inquiiv^i 
of  in  aii\  ii>iiiit\  Will. .11  (hi*  nalin.  a**  tin*  kin^'  ^hall  tlir«*it.  in  |»un»iuinrp  ot 
atututt 'N  L'ti  11,.,;  \ni  r  1.;.;;::  II.  n  \  III  r  J::.  ^i.'i  llm.  VIII  «-  J.  an«l  .*»  A  < 
•'liU  1  ^''^^^  ^^  '  '^  An»l  roiiiiii-rti-ittT**.  wa-hi'p*.  or  niini*h«T» 'of  the  r«r^ 
^  ntii  loin.  ti»i:''thiT  with  all  nianniT  tif  f«'|ofi.<  ;in<l  ihi*ir  a  i  •«■••••' •rir**.  tr^r. 
hvHtatiitf  '.'()  Ili'ii  N  111  <-  ('•.  I  ••iifiriip  •!  aii'l  i'\i*laifit'i|  l<v  :tt  A  *S'i  lion  V|]]  c. 
*J*>.  |i^  7'*.  T*i.  hf  Mi'if  *»  •!  ai.>:  ir:«  •!  t'^r  ih>"*i-  ••tY*  m  r«.  it  i  oiniuittt'il  in  any  part  A 
nl*  Wall-**,  l-itiin*  iIm-  iti-':<  •->••!  ;::i>'l  •!i-!i\i-r\  aii«l  ot  tin*  |n  tuv  in  tlio  nt*xt  a*lj«»ift- 
in^  count \  «it  |-!rij!;ii.'I  win  I'l-  ihf  kinjH  writ  niiiiiiih:  that  i«.  at  iMvarnt  in  th« 
c-oiintv  ot  lit  litoi'i  <-i  S.ilo|..  :in>i  not.  a-  it  thoiilii  m'i'Iii.  in  thi*  (*«iuntv  of  t*beMrr 
or  Mt'iiiiioiith  :  tlif  iifif   I  •  ill:.' a  I  >iiMit\  ]>a! at itif  m  hfn*  th««  kilt:;'*  writ  did  not 

run.  arnltl thi-r  a  {i.-irt  ot  \V:ili<..  m  Jii  1 1  en    \  III    m     Miinlf«r«.  al«o.  whMh<r 

ffitumiiti-il  ill  KfiL'taii'l  "r  in  t«<n  L'li  i>arr«.  K  rnav.  hv  virtui*  of  thr  atjiiat^  SS 
lli*n.  VIII  (-.  '2'».  hf  ii  •I'lir-'-'l  '•!'  aii)  trii«l  h\  lh«-  kin;^'<i  «in-(  iai  iiinimiMMoa  » 
anv  fihiri-  "r  i>Ia>  i-  in  tin  kiii::l'*ni  lU  ^'atii'i-  l«i\  II  W  III  v  ^.'i.  all  r^>hKrrM« 
anil  olht  r  I  apital  t  niiit—  i  <iiiiiiiiitt  <1  in   .NfU|oiin<lhiiiil  may  lie  iii«|ainpd  of 

•  -1.1    T'    .•    .    :  •   1.1  •   .•..  •!  li^i^J  Bbitpy.  |hw  i:&    I 

•  ••.»■-.      .*•.!!  I*.   ■.: . 

^  llv  ot.ti    7  *•••••    I  \"    ••  t'4.  ill.-  -i.ituti- M.i«  r.  I  •  .i'n-1    .III  t  It  I- t*n4i'l«N|  Kt  •   1»t 

mux  U'h'iw  **r  iiii^iii  iin  .tii>  iir  -ti.tjl  !■••  It.Min  :ii  nut i!i'\  ari>l  *-<iin|i|r|M|  in  u»iiC^#r  cr 

»Iib11   1m-   •  ••iiMii;lt«-<l   ••M    llii'   !•«  uii<l:ir>   ••r  l«i«iii'l.ti:'-»  ••!    lH>iiir  lii'irr  munllMC  OT 
tiv<*  liuit«lrt*<l  }«rtU  iht-ntit.  ii  ma)  U*  trird  auiI  piinijihrd  in  citiigf.    fSftMMMKim 
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tried  in  any  county  in  England.  Offences  against  the  black  act,  9  Geo.  I.  c.  22,  may 
be  inquired  of  and  tried  in  any  county  of  England,  at  theoption  of  the  pro8ecutor.(J) 
8o  felonies  in  destroying  turnpikes  or  works  upon  navigable  rivers,  erected  by 
authority  of  parliament,  may,  by  statutes  8  Geo.  ll.  c.  20  and  13  Geo.  III.  c.  84,  be 
inquired  of  and  tried  in  any  adjacent  county.  By  statute  26  Geo.  II.  c.  19,  plunder- 
ing or  stealing  from  any  vessel  in  distress  or  wrecked,  or  breaking  any  ship  con- 
trary to  12  Anne,  st.  2,  c.  18,(m)  may  be  prosecuted  either  in  the  county  where 
the  i'aet  is  committed  or  in  any  county  next  adjoining;  and  if  committed  in  Wales, 
then  in  the  next  adjoining  pjnglish  county:  by  which  is  understood  to  be  meant 
such  English  county  as,  by  the  statute  26  Hen.  VIII.  above  mentioned,  had 
before  a  concurrent  jurisdiction  with  the  great  sessions  of  felonies  committed  in 
\Vales.(/i)  Felonies  committed  out  of  th^  realm,  in  burning  or  destroying  the 
kintr'8  ships,  *magazines,  or  stores,  may,  by  statute  12  Geo.  III.  c.  24,  r^onc 
be  irKjuired  of  and  tried  in  any  county  of  England,  or  in  the  place  where  ^ 
the  ortence  is  committed.  By  statute  13  Geo.  III.  c.  63,  misdemeanours  com- 
mitted in  India  may  be  tried  upon  informations  or  indictments  in  the  court  of 
king's  bench  in  England;  and  a  mode  is  marked  out  for  examining  witnesses 
by  commission,  and  transmitting  their  depositions  to  the  court.  But,  in  general, 
all  otfences  must  be  inquired  into  as  well  as  tried  in  the  county  where  the  fact 
is  committed.  Yet,  if  larceny  be  committed  in  one  county  and  the  goods  carried 
into  another,  the  offender  may  be  indicted  in  either,  for  the  offence  is  complete 
in  both;(o)  or  he  may  be  indicted  in  England  for  larceny  in  Scotland  and  carry- 
ing the  goods  with  him  into  England,  or  vice  verm;  or  for  receiving  in  one  part 
of  the  united  kingdom  goods  that  have  been  stolen  in  another.( »)  But  for 
robbery,  burglary,  and  the  like,  he  can  only  be  indicted  where  the  fact  was 
actually  committed;  for  though  the  carrj^ing  away  and  keeping  of  the  goods  is 
a  continuation  of  the  original  taking,  and  is  therefore  larceny  in  the  second 
county,  yet  it  is  not  a  robbeir  or  burglary  in  that  jurisdiction.  And  if  a  person 
be  indicted  in  one  county  for  larceny  of  goods  originally  taken  in  another,  and  be 
thereof  convicted  or  stands  mute,  he  shall  not  be  admitted  to  his  clergy,  provided 
the  original  taking  be  attended  with  such  circumstances  as  would  have  ousted 
him  of  his  clergy  by  virtue  of  any  statute  made  previous  to  the  year  1691.(g)* 

(0  Sn  held  by  »ll  the  Jndf^eH,  II.  11  G«o.  III.  in  th«>  c^ae  of  Judgment  that  Cbeater,  and  not  Salop,  was  the  next  a4> 

of  Kichard  Murtin,  ou  u  ciuio  n>ferred  ftnom  the  Old  Bailey.  joining  Kngliah  county;  but  all  the  Judgua(iii  Midi.  16G«0i. 

(")  St<  page  '246.  111.)  field  the  proeecution  to  be  regnlar. 

(»)  At   ^hre\i>bury  Summer   Awizes,  1774,    Parnr  and  {•)  I  Hal.  P.  C.  607. 

B<>l)«>rt!<  were  amvirted  of  jdnnderinjc  a  tmsoI  which  waA  {P)  Stat  13  Geo.  III.  c.  SI. 

wn  rkfil  OD  thv  cotiitt  of  An^leM-y.    It  wm  mored  in  arrest  (f)  Stat.  25  Hen.  YIII.  c  8.    8  W.  and  M.  c.  0. 


•Tho  law  respecting  venue  in  criminal  prosecutions  has  been  recently  revised  and 
8im]>lified,  and  is  now  as  follows: — 

As  to  murder.  By  9  Geo.  IV.  c.  31,  s.  7,  if  any  British  subject  shall  be  charged  in  Eng- 
land with  any  murder  or  manslaughter,  or  with  being  accessory  before  the  fact  to  any 
murder  or  manslaughter,  committed  on  land  out  of  the  United  Kingdom,  whether  within 
the  king's  dominions  or  without,  any  justice  of  the  county  or  place  where  the  person  so 
charged  shall  be  may  take  cognizance  of  the  charge,  and  proceed  therein  as  if  it  had 
been  committed  within  the  limits  of  his  ordinary  jurisdiction;  and  if  any  person  so 
charged  shall  he  committed  for  trial  or  admitted  to  bail,  a  commission  shall  be  directed 
to  such  ]>ersons,  and  into  such  county  or  place,  as  shall  be  appointed  by  the  lord  chan- 
cellor, for  the  speedy  trial  of  any  such  offender;  and  such  persons  shall  have  power  to 
hear  and  determine  all  such  otlences,  within  the  county  or  place  limited  in  their  com- 
mission, by  a  jury  of  such  county  or  place,  in  the  same  manner  as  if  the  offenees  had  been 
actually  committed  in  .such  county  or  place;  and,  by  s.  8,  where  any  person,  being  felo- 
niously  struck,  poisoned,  or  hurt,  ujK)n  the  sea,  or  at  any  place  out  of  England,  shall  die 
of  such  stroke,  t^c.  in  England,  or  vice  versd^  every  off*ence  committed  in  respect  of  any 
such  case,  whether  the  same  shall  amount  to  the  off*ence  of  murder  or  manslaughter,  or 
being  accessory  before  the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter, 
may  l»e  tried  and  punished  in  the  county  or  place  in  England  in  which  such  death,  stroke, 
^c.  shall  happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had  been  wholly 
committed  in  that  county  or  place. 

A<  to  otiences  conmiitted  on  the  borders  of  counties.     By  7  Geo.  IV.  e.  64,  s.  12^  i 
any  felony  or  misdemeanour  shall  be  committed  on  the  boundary  or  1       ndMiei 
or  more  counties,  or  within  five  hundred  yards  thereof,  or  shall  be  bej 
and  completed  in  another,  every  such  felony  or  misdemeanour  may  be  ir» 
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Whrii  tin*  ;rrutHi  jury  liavo  lirnnl  lh«*  c*vifU*iir«\  if  thoy  think  it  m  $Cf%mn4}ifmm 
M'ciiMitioii,  tlii'V  iiM'ii  tiiriiu*rly  to  i*ii«iomr  mi  tin*  kiack  «*f  thr  bill  ** •^ii«irama«.* 
or,  wi*  kiHiw  iititliiii:;  nt'it  ;  iniiiiiutiii^  thut.  tlmu^ti  tlit*  liu-tn  inii;ht  iuMmblT  h» 
trut*.  that  truth  liiil  ii<»t  ah|i<*ar  t«»  thfiii:  hut  ii«»w  they  anm^rt  iu  Kn|Hi"b  B»or» 
iihM»hitt'lv  "ii«»i  a  truo  hill."  i»r  <  whii-h  in  thi*  U'ttrr  wnv  p  "not  found. "  aod  iWn 
iliv  party  !•«  tliM-harp-il  withmit  t'urthor  annwi-r  Hut  a  l'r«i»h  bill  may  after- 
wan  Ik  \h.*  pri't«*rrtil  tti  a  hul»MM|u«*iit  ^niiitl  jury.  W  thc*y  arv  iiatiftti«*«l  «»f  tb« 
*'i(N*1  ''*"^^>  <•!  thr  uccuHutioii.  tlivy  thi*ii*«*ii«h»n<o  u|Nin  it  **a  trur  hill."  antiently 
'J  **Ai//<r  nm."  Th«*  iiMlirtiiii-iil  in  thiii  huiil  to  Ik*  touml.  and  the  |«nT 
HtandK  iiiilii  ti«l  Ihit  tf>  timl  a  hill  thrn*  niu*»t  at  li*u**i  twidvfirf' the  junk' 
for  lui  ti'iiilt^r  i.H  the  law  ut'  Kiit;laii«l  utthi*  livof*  nt  tho  i»uhji*i'tf%.  thai  nti  man 
bi*  coiivii  tfil  at  the  huit  i»t'  tlif  kiiii;  of  any  f^apital  otTi'iift*.  unlnui  by  thr  unaft^- 
niiMiH  vnjcf  lit  twcfity-t'iiur  nf  hin  i*(|uali*  and  iin^hlNiun*:  that  i*.  by  twelve  at 
Ivaitt  nfthc  ^rand  jury,  in  thr  tin«t  plart*,  aKiH*ntinf;  to  thi*  arfuigition.  and  aAer* 

in  any  nt'  tli<*  •uiil  otiintii'jt  in  the  tmnxo  nianniT  a«  if  it  ha<l  In^n  artually  and  »bot!j 
couiniitti'il  tliiTfin. 

An  to  litlt-iii-fi  i-iiiuiiiiltt-il  tin  iH'pMitiit  or  |>ni|it*ny  in  i-vkarhi-*  nr  vr«»rU.  By  7  itm  IV. 
r.  C4.  f*.  I-i.  wliiTf  iiii\  tfliiii\  iir  n>t*<li  iii«'uii«Mir  «liiill  \m-  <*ainiiuiiii'«l  on  any  |M-f^>n.  (^  tm 
or  in  r«'^|>«-it  i»f  an\  |ir«i|MTi>  in  **r  uiim  miy  i-tnii'h.  whismh.  i-Mri.  nr  nihrr  cmmmg*^  vkai- 
er«*r.  i*ni|'liiy«Hl  in  mix  jnuriii'i.  i<r  **u  \»**%\r*\  uny  v«'«»*'l  i«htttfvi-r  •*ni|ilo%r«l  <in  aa^  tt^jm^m 
U|M>n  Hn\  inland  iiii\i^:iti*tn.  •m-U  ti*l«in\  nr  niiMh-ni<-.in<>tir  nmy  }m»  tritil  and  |iUDi»b«^  .a 
any  (iiunt>  thriiuyrli  any  part  whi-rtHif  -in-h  c**ii»i-h.  Aiv  **r  %t-«M>|  «hjill  liatf  |«mm>«I  m  tbe 
eoupM*  itt  tlif  jiiiirni->  nr  \ttyii^*>  tliirnit;  whnli  «ui*h  f«*litnv  <ir  nnM|«*int«n«*ur  »hall  haf« 
br«*n  i'4»niini(tf4|.  in  (In*  oaint*  niann«*r  iv»  if  il  hail  Ut  n  iu-iuall\  fifninntl#«l  in  aurh  mubtv  : 
and  whfif  iiti\  |iart  i>f  an>  1ii^1im.i\  nr  tiaiifcalU'ii  »liall  r«tii»iitulf  the  Uiun«lary  o4  aay 
two  1*1  unit  If.  hinli  ft'ltiii\  lif  nii*d<*iut'an<Mir  ni.i\  !•«•  irit*«l  uiiil  |iiiiii*lH<«l  iii  •'■tli^r  o#  %km 
Mill  i't»uiiii««  thri»u;:h.  i>r  adjoining  In.  *tr  \*\  tin*  l>«iund.ir>  nf  nny  |i«rt  nbrrrul  wmrk 
coa«*h.  Ai-  or  k-x^i-I  "liall  ha\i*  I'll*-*-*!  in  th«*  rmir**' '^f  thi- j«»urfi**>  or  vo^a^ 
which  n\u  II  fi*lnn\  tir  nii*ih-nM*aiiiiiir  •hall  hti\i-  iNfn  <  ••niiiiiKi**!.  in  thr  lAiiie 
if  it  httil  lN>4>n  A4-tu.illy  i-oninnitcil  in  Mn-h  i-ounty. 

A*  ti>  lari'<>nv  i:fiiiTnll\ .  Hv  (hi*  ljiri'i'ii\  Ai*i,  i7  A  SfitNi.  I V.  r.  IM*. «. 7^iif  anr 
having:  fi-lmiti'ii^li  tak*  n  any  |iri»|M*rty  in  «nv  oii«*  fiari  nf  th**  Tnitt^l  Kiniplti 
af\<*rwardo  ha\i'  i[  in  lii»  |i<ii»MiMiiin  in  aii\  oIImt  |>arl.  h*-  iiiJiji  !>«•  in«lii't«<t|  ftir  LarrroT  la 
thut  |>art  uh«-rf  ln'  *>li.ill  -n  )iii\f  »Ui-h  |-riitN-rt\  in  hi->  !•«••««•««:•  in.  n*  if  li«*  hail  M*iuallT 
Rtulm  It  t)pri>.  ami  it  any  |ii-r-i<ii  lia\intr  Knnwiiit!!)  rii*fi\t*«l.  m  any  onr  ^mrt  vi  tW 
l'niti*«l  Kiii;:<li<ni.  an\  -t«»l*-n  pr>i|NTt\  ulurti  -hall  hav«'  In**!!  •tnlfii  in  any  ftfliw  |«rt.  W 
iii»\  !••'  ihdii  t*«l  tiir  «ni  }i  clli-iiit-  in  that  part  vilitTi*  h**  i»hrt]l  <mi  r«*t't*iv<*  •Ut'li  I'ltviM^v.  at 
if  it  hail  U-ifi  ••n^'inalU   ofolfii  ill  that  |M«rt. 

A*  til  .!•  •  I"-"'-! ii «.  \^\  7  lit**!.  I\  .  I*.  **\.  t.  *j,  iii-fi*««iiri«-»  lifftirt*  th<*  fa^t  l«i  ant  f^U^4iT 
nm>  !>«>  \i.*'\  in  .iiiv  iiiitrt  tii.it  h.i-  |itri'"'ii  tntii  In  (r\  th**  |>riiit-i|«l  offrn^li-r.  alihnr^^ 
th»*  «>th-ii>  •  <•{  "M' il  .11  •  •  "-•■ri'--  ni.i\  i**- •'••inniiii***!  iiii  thi*  hii;h  «•*».«.  i»r  on  lanil.  witKin  oc 
withMiii  i)i.-  kill;:  -  tli.iiisii:>>ii* .  aiitl  it  ih**  )-rini  i|i.il  or!>-ni-**  i«  i-otiinnti***!  in  •«••  oaaatv 
and  thi-  iifiii-r  i>tl>iii*-  ill  .iii>ttii«-r.  -Uih  a« -•-•■'»««  in  •*«  niu>  !•«*  irit**!  in  fithc^:  au<i.  by  a.  |t^ 
a  niiiiilai  |'ii>\  >»p>ii  I"  iii.iih-  Miili  r**«|M-i-i  tit  ai-i  t'^PMirit'^  altf*r  ih**  fai-t  lo  ft*lony. 

A*  t>i  ti>a»*>n*.    lU  ..'•  11.  n    VIII.  i.  '2.    Hhiih  i«  n«it   ri*|>i-aU^l  ht   1  A  ^IV'andM  r   |«. 
M*«*  I  K.a<>i.  V  *'.  !<*••     all  ii«.i~>if  ''f  iiii-i>ri»iiin*  iif  in-aMin  ii*niniiitr«|  out  tti  th» 
nia\  I'*'  tri>-<l  in  th«*  iiiiirt  ••!   Kmt;  ■*   I^'Ih  h  h\  u  iiir%  **(  thi*  i-ouniv  in  which  tk^ 
•it*,  or  h\  a  •!••-«  i.il  i-i>niiiii<><>;i>n  in  aii\  •  ••iint\  in  FlnirUiiil.     St*  ('hii.  C  L.  |Mi. 

An  in>ii>  tiiii-ni  fi<r  )'i^.ini\  nia\.  h\  '.<( !•-••.  1 V.  r.  .;!.  ».  *JU.  !«•  In«*4i  in  th#  manly  i 
thi*  oth  ii>l«-r  !■•  a|>|*rih*-iiili-<l  >>r  f  in  ru«tiMl\.  ihf  «aiii«'  a*  if  tht»  oll'rn«*e  had  bern  artaally 
<i>iiiiii>it«-*l  thiTf. 

In  all  iik'lii  tiiii'iit  fur  a  1iIm*1  (hf  ri-niii*  inti-l  !•«•  laid  in  th«*  nmnly  wherp  the  fHiMBrwiiaa 
tiHik  I  I.I*  •- 

lipli-  ttii*  III*  \'"r  ••t!*'iii-i-«  ajj.iin*!  th«-  t-ii^rnni*  aihI  fx«  !•«•  niav  Im«  trif^l  in  any  cvoaty  af 
l-Jiiil.iii-l.     .^  •■  ».  ii.-.i.  IV.  I     l"**.  —.  T  i  A  7*.  aifl  7  A  •«  li.-^i.  IV.  r.  .V.I.  :  4S. 

( Mti-iM  «  -  •  ••iii;i.:t:i  •!  in  .i  •  ••iiiil\  i>t  a  •  :t\  ^ir  !•>»  n   ni.i\  \--  trit-«l  in  lli«*  r^mntT  al  laff  ■ 

S«*:: .-Ill    .       -J.    M'i.-.III    .     li«*.  loi,....    111...  4:   1  <M*«i.  IV.r.  4.     If  the  i»- 

di<  till*  ti'  -'.•!••>  tlf  'i-loi  \  tnii.ivt'  If*  ti  •  i>f:iiii  tit  il  III  th»*  fwHiiilv  ■!  largr.  ami  il  aaa 
i*«>inn.:v.  -I  .i.  tif  ■  xit.tv  ••!  a  •  ifv  ••!  (.mh.  tii  •  i<  Ui>L  K«-x  *t.  M^'lkir.  K.  4  H.  <*.<*.  IM. 
Ittit  I*    'I.*    --.l.  t.i  •    i  •    I  r->i  •  r!\   l.ii'l  in   tii'    •  •  -iti*!   ••!    .i  t>>«ii,  «iii|   th«*  linliriBirflil  »•  f^^ 

ffnol    ii<    *1. .!.f\    it    uiiL'*'.  Il    nit'l    If'    !•    ■i\irr><i    ihal    that  i«  llir  n^Kl   a^^camMi^ 

ri*iiiii\  !•■*..•    -■•!.■.  ■:  il.t  i..%%ik      h*  \  ■  •  liotl    .•!    17'.*      Thi-  I'll  Ili*n.  VIII.  c.  6l  *  ^ 
ah.' it    ii.i».'-    '<  I    r..i-.ii  W  .1.1  «   lr..ii-ii-  .11  !ii*    li*  \1    )  n^rli^h  •  ••uiiti.  ratctttla  lo 
cri-ai>*>l  -.If*    tltJt  -lalLiti-.       UvX  »J.  W^ndlialii,  id.   1'.'7. — CaiTTV. 
a>2 


CiiAi.  28.]  PUBLIC  WRONGS. 

wards  by  the  whole  petit  jury  of  twelve  more  finding  him  guilty  apon  his  trial. 
But  it*  twelve  of  the  grand  jury  assent,  it  is  a  good  presentment,  though  some 
of  tlie  rent  disagree  ;(r)  and  the  indictment,  when  so  /bund,  is  publicly  delivered 
into  court. 

indictments  must  have  a  precise  and  sufficient  certainty.*    By  statute  1  Hen. 

C)  3  Hal.  p.  a  161. 

^  The  following  general  rules  as  to  the  form  of  the  indictment  may  be  found  usefuL 
The  indictment  must  state  the  facts  of  the  crime  with  as  much  certainty  as  the  nature 
of  the  rase  will  admit.  Cowp.  682.  5  T.  R.  611-623.  Therefore  an  indictment  charging 
the  dt'lendunt  with  obtaining  money  by  false  pretences,  without  stating  what  were  the 
particular  pretences,  is  insufficient.  3  T.  R.  581.  The  cases  of  indictment  for  being* 
common  scold  or  barretor,  or  for  keeping  a  disorderly  house,  or  for  conspiracy,  may  oe 
considered  iw  exceptions  to  the  general  rule.  2  T.  R.  586.  1  T.  R.  754.  2  B.  &  A.  206. 
And  an  indictment  for  endeavouring  to  incite  a  soldier  to  commit  an  act  of  mutiny,  or  a 
servant  to  rob  his  master,  without  stating  the  particular  means  adopted,  may  abo  be  con- 
sidered as  an  exception.     1  fi.  &  P.  180. 

The  indictment  ought  to  be  certain  to  every  intent  and  without  any  intendment  to  the 
contrary.  Cro.  Eiiz.  490.  Cro.  Jac.  20.  But  this  strictness  does  not  so  far  prevail  as  to 
render  an  indictment  invalid  in  cons<H|uence  of  the  omission  of  a  letter  which  does  not 
chanjLie  the  word  into  another  of  different  signification,  as  ujuUrtood  for  understood,  and  r^ 
cevii  lor  received f  (1  Leach,  134,  145;)  and  if  the  sense  be  clear,  nice  objections  ought  not 
to  be  regarded,  (5  East,  259;)  and  in  stating  mere  matter  of  inducement,  not  so  mu<^ 
certainty  is  required  as  in  stating  the  offence  itself.  1  Vent.  170.  Com.  Dig.  Indiot> 
ment,  G.  The  charge  must  be  sufficiently  explicit  to  support  itself:  for  no  latitude  of 
intention  can  be  allowed  to  include  any  thing  more  than  is  expressed.  2  Burr.  1127.  2 
M.  &  S.  381.  And  every  crime  must  appear  on  the  face  of  the  record  with  a  scrupulous 
certainty,  (Cald.  187,)  so  that  it  may  be  understood  by  every  one,  alleging  all  the  requi- 
sites that  constitute  the  offence:  and  that  every  averment  must  be  so  stated  that  the 
party  accused  may  know  the  general  nature  of  the  crime  of  which  he  is  accused,  and 
who  the  accusers  are,  whom  he  will  be  called  upon  to  answer,  (1  T.  R.  69;)  and  as  a 
brancli  of  this  rule  it  is  to  be  observed  that  in  describing  some  crimes  technical  phrases 
and  expressions  are  required  to  be  used  to  express  the  precise  idea  which  the  law  enters 
tains  of  the  offence.  See  the  instances  in  the  text.  The  offence  must  be  positively  charged, 
and  not  stated  byway  of  recital:  so  that  the  words  **  that  whereas"  prefixed  will  render 
it  invalid.  2  Stra.  9(M),  n.  1.  2  Lord  Raym.  1303.  Stating  an  offence  in  the  disjunctive 
is  had.  2  Stra.  901,  200;  and  see  further,  1  Chit.  C.  L.  2d  ed.  236.  Repugnancy  in  ama> 
terial  matter  may  l>e  fatal  to  the  indictment.  5  Kast.  254.  But  though  the  indictment 
mu^t  in  all  respects  be  certain,  yet  the  introduction  of  averments  altogether  superfluous 
and  immaterial  will  seldom  prejudice.  For  if  the  indictment  can  be  supported  without 
the  wonls  which  are  bad,  they  may,  on  arrest  of  judgment,  be  rejected  as  surplusage.  1 
T.  K.  322.  1  Leach,  474.  3  Stark.  26.  And  see  further,  as  to  repugnancy  and  surplusage, 
1  Chit.  C.  L.  2d  ed.  332,  338,  Ac. 

Presumptions  of  law  need  not  be  stated,  (4  M.  k  S.  105.  2  Wils.  147;)  neither  neeil 
facts  of  which  the  court  will  ex  officio  take  notice.  It  is  not  necessary  to  state  a 
conchtaton  of  law  resulting  from  the  facts  of  a  case:  it  suffices  to  state  the  facts  an<l 
leave  the  court  to  draw  the  inference.  2  Leach,  941.  Neither  is  it  neoessaiT  t»> 
state  mere  matter  of  evidence  which  the  prosecutor  profKioes  to  adduce,  unless  it  alters 
the  offence:  for  if  so,  it  would  make  the  indictment  as  long  as  the  evidence.  1 
Stra.  139,  140.  Forst.  194.  2  B.  &  A.  205.  In  general,  all  matters  of  defence  must  come 
from  the  defendant,  and  need  not  be  anticipated  or  stated  by  the  prosecutor.  5  T.  R. 
84.  2  Leach,  580.  2  East,  19.  And  it  is  never  necessary  to  negative  all  the  excepttoiis 
which,  by  some  other  statute  than  that  which  creates  the  offence,  might  render  it  le«J| 
for  these  nnist  be  shown  by  defendant  for  his  own  justification.  2  Burr.  1036.  1  Bbk 
Kep.  ll^>0.  Facts  which  lie  more  particularly  within  the  defendant's  than  the  prosecutor's 
kn(»wle<lj:e  need  not  be  shown  with  more  than  a  certainty  to  a  common  intent.  5  T.  R« 
GUT.  Hawk.  b.  2,  c.  26,  h.  112.  If  notice  be  necessary  to  raise  the  duty  which  the  defend- 
ant is  alleged  to  have  broken,  it  should  be  averred:  but  where  knowledge  must  be  pre* 
suined,  and  the  event  lies  alike  in  the  knowledge  of  all  men,  it  is  never  necessary  either 
to  state  oi  prove  it.  5  T.  R.  G21.  If  a  request  or  demand  is  necessary  to  complete  the 
otlen<  e.  it  must  be  stated  in  the  indictment.  8  East.  52,  53.  1  T.  R.  316.  Cald.  554. 
WImtc  an  «•'//  intrnt  accompanying  an  act  is  necessar>'  to  constitute  such  act  a  crime,  the 
intent  nui^t  )»e  alle^^ed  in  the  indictment  and  proved.  2  iStark.  245.  R.  k  R.  C.  C.  365. 
1  Hale.  :)(il.  2  Eiist,  P.  C.  514,  515.  2  R.  k  R.  C.  C.  317.  Indictments  must  be  in  Eng> 
lish.  4  (ico.  11.  c.  26.  6  Geo.  II.  c.  6.  But  if  any  document  in  a  foreign  language,  at 
a  libel,  be  necessarily  intro<luced,  it  should  be  f^t  out  in  the  original  tongue  and  then 
translated,  tihowing  its  applications,  (6  T.  B.  162.    7  Moore,  1 ;)  but  it  has  been  Mttd  to 
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V.  c.  •'>.  till  imlirtmoiitj*  niiii»l  nvX  fnrtli  tht*  rhn**ri:in  niimo.  unrnafne.  an*!  S'Mi 
lion  of  xiiv  **tul**  mill  ih'trnT.  iiiv*iti*rv.  town  or  tilttfi*.  aiirl  tht*  i-«iunt%  oi    th« 
offi*iifli*r :  ami  ull  thm  l<»  identity  In**  /mmon.*     Ttir  ttmr  aimI  fUttrr  an*  bI««*  t*>  ^ 
aiH*frtaiiii-«l  )'V  iiaiuiiiL:  tlu*  dav  an<l  tiiwiii»lii|>  in  uliii-h  tin*  luct  wb«  f^immitirtl. 

•  •  i 

though  u  ini**iak«*  in  tiM*<M>  |H)intM  i^  in  p*ni*ral  n«>l  li«*l«l  to  lit*  niatenal.  pni«Hl«'>i 
iUv  tiHit  Im'  tai«l  |)ri'vioii*«  tn  ihr  tinilin^;  o|  tin*  in<lt«-tnii'nt  an<l  th«*  f*i*i*  t<>  (^ 
within  till'  jiiii><«lii  tii»n  nt'  tin*  liMirt.  iinlcf**!  uln-n*  itu*  |ilnf'«*  i«  lai*i  fk*it  inrt-.y 
a«  a  rvi<i/<,  I. tit  a-  part  of  iln-  ilt'M'n|itii»n  f>t*  tin-  l'ai*t.<«>'  Hut  ^mivtiiuf*  ilw 
timt'  mav  !•«•  \«rv  niati  ri:iL  ulin-r  ilurf  i-  anv  nitn»ti*in  in  iMiint  ut  tinir  aMi^.eii 
for  tlif  |ip»**«-riitiiin  lit' MMi-niltT'*.  a«  hy  tin*  •*taiiitr  7  Will.  Ill  v.  li,  wkin-h  w  i«A«tA 
that  no  |in>^r4-iitiiin  ^hall  he  liu«l  t'tr  any  i»t  tlu*  tn*afMiiii«  «ir  nii**|in«i<m«  th<  ma 
inrution«'il.  n-xtvpt  an  a*«-»a^**i nation  <lc**ii;n«*il  or  iittfni|»ttM|  on  tin-  |NT^in  •.4  th« 

•    :  Ha-k    IM'   4.*. 

bo  iHtlh  iii<«ll<">«  iupI  il.in^'tr«>n^  («•  tmn-Uitf  it.  I  Siiuml  .-I'J.  u.  1.  Iti  llif  «Am^  mrx*^ 
•tatuti-^  P*«>|.  11  I  .'-••.  .in>l '•  «t<<>  II  •  li.  .ill  in«lii  iiii«*ni«  iiitft  U- in  niir*!*  al  l«n/ih 
an«l  tliiTi>l>T«'  n<i  aMiri-viiiipiii't  i>:in  !•••  :i«hi>itl«*«l.  *J  II  «)•*.  17o,  n  k-  Ni*r  <-An  Ati%  hr*-^r*« 
beallouiil  in  in<l>i  tiiitiii*i.  Imt  nil  iiiiiiiUp<  niii»t  )w  I'Xi  >r  ••««•'«  I  iiiM«>nl«iil  Ivn^ii  ^^1  :o 
Uiin  rulf  t)i«Tf  !■•  iiii  fXi-t'iittitn  in  i-.t-*' nt  ff»rir*'ry  hipI  tlirfitt«*ninir  l«*ll«*r«.  nh^ri  ••«•<- 
mHuU  i»\  ili«-  in«iruiii4-iii  tiirp>«l  iiin-t  !••■  i!iv*>n  in  tin*  iii>lif(ni««nt.     '2  llnl*-.  ITo.  I  V. 

As  to  tli«-  iifiTtioii  iit  •f\fritl  •••lint*  in  un  inilit-tiiifHt.  -c^  I  <'liil.<'.  1.  •4^li>U>«*  afrl 
as  to  nhfii  |*.ir(  i>l  II  i  iiiiiit  iii.i>  If  fiiiiifl.  i«l.  'J<H»  !••  'JVJ  A*  (ti  the  j«Hn*l^r  **i  •^«'f«l 
ofli'ni***-.  id  m'»'\  ti*  'J-'*(i.  A"  V*  \.iri.iiii*o.  id.  *Jd  f*!.  *.V.'..  'J**4.  A«  !•»  tlif  anicndm^nt  •/ 
inilirtiiK'iit*.  111.  i:v7  (••*."''«:  miil  \%liin  ;in  iiiili«'tMp*iil  ni.ty  !«*  •  |iiA«ht^ I.  hI.  *•*.<'.<  ti>  :'4 
An  t')  (lif  ftiMiT  I't  ik  i-Murt  (it  •••|uit\  to  -tu)  iiflu  tiiH-nt.  hI  'J'I  •■«I.  ••'^.  A«  !«•  •tivfi  ba 
action,  w  Wi'll  ii«  nil  in«lttiin*iit.  iii.i\  !•••  I>riiiiudii.  •> ■•'.  •'•  --'*HiTTt. 

*  lint.  l<>  *i.it.  7  (•••«».  IV.  ••.*•(.».  I'l.  it  Mi«<  •iiai  tfxl  lli.it  III!  iiMln-tnifnf  •Imulii  !«•  e^ImI 
by  ri*iiMin  dt  iiii\  «liLit>ir\  pliM  lif  iiii-ii<i!nir,  «>r  ••!  H:iiit  nf  utMili'tn.  «>r  of  lb**  amfi/  »!• 
djtaon.  o|  til*'  \'iit\\  otii-rinj  *ih'Ii  pl*-a.  l-di  tli<>  t-oiirt.  it  •ati^Htfl  l>y  nlfitlavit  or  «4b«-rviw 
of  till*  tiulh  ••!  oui  li  |>i<-.«.  iiiiiilit  i.tii-f  til*'  iiidi«-tlii*iit  to  t.«*  aiii«-ii«b«l.  And  thr  14  A  I* 
Vict.  I*.  liMi,  «.  *J(  |iro\  i>li'<<  tli.it  no  iipIi*  MiH'iil  -liail  U'  Indd  in*ullit-t*  nl  ^rr^  *''m»  iy 
rvmmiu  that  iiii>  |>«-r«oii  nii'ii!i<iiii'«l  in  ilif  iiiilii  tiiifiit  i*  ■l*-iirn«CtH|  t.i  a  natnr  «»r  ••IIWv  rv 
olh<i*r  il<'-i'iipti\«*  ii|>|i«*llaiii>!i  iii*i*-:id  ••!  lii«  |iro|>«'r  n:ini<-.  n'^r  fttr  want  (»f  or  ini|w  r1»«*-Of<» 
in  thi*  iiildiiioii  of  iin\  dt'ti'iiiliiii.—  *^Tr«  iKr. 

•  Ily  7  I !•■«».  IV.  I'.  »il.  •.  'JO.  •■'.  •!  f'yt.,*.'.  tipiii  Rn\  iii'ln  tiii«'nt  or  inf««niiai:<^n  f-*r  aer 
f«*I«>iiy  i*r  !iit>d«-ni<*aiiiiiii .  H)i*'()iir   .ilt*-r  Vffilii't  or  ••iiiLinr^ .  or  !•)  t^<nf****if»n.  d'Cault.    « 

otlii*rMi»f.  -Ik.dl  U>  >';•,.  /  >r  r '  |,,r  Miiiit  of  tlif  n^irriitiit  "f  .-tn\  ni.iil«-r  iinn*"*  mi^ary 

to  In*  |'|ii\«'I;  iior  Ittr  ili**  i>iiii^>:oii  «'t  th«»  word*  "n-  ii|>|Mar«  l^y  iIh*  r*-«'*-r'l.  •r  '■rtfc 
f«irf*t*  aiiii  .11111*,'  t.r  '.i.M:it-i  tli«-  |tMi«>:'  tp>r  tor  tin*  iii«iTti<i|i  t»f  t)i«*  ««>p|«  '  a jmin*l  \h^ 
fiirtii  ot  !li«'  -I  lint**."  iii*'«M<l  ot  '.i.Miii«t  ilif  t'irni  of  iIm*  •taint***.' "tr, tr-^  r.-**!  n- *  ^t 
that  iiii\  )>*-io<ifi  itr  |M'r.i.ii«  iiii>riii"ii*-d  in  tin*  iip|i<  iiiM-iif  or  intorniiilion  i*  f»r  mr^  d*«:^ 
nal«'d  l<\  .1  ii.tiiH-  I't  i-tli  •-.  t.i  •.'!..  •    i|i-«i  r:)-ln*-  uf  |--ll.it:on.   iii*t**a«l  ••!  hi*.  Iff.  •«  thj^'j 

pn^lN'r  li.iii I   ii  i:iii-«      ii<>t   l><r  ••iiiill  ill::  to  »t.itf  tlit<  liMi<*.«t  nhifli  lli«*  ••ffi'iirir  waa  r*^^ 

niitti'«l  ill  iii\  • -I**  It  Im-ii- I  .iiii- i«  i.of  ••!  ttif  ••*'>fiif-f  ••!  ilif  tit1i-n«'«* '.  ni«r  for  ■l.itinf  ih^  T;at»« 
ini|M>ri<'i  liv  .  ii>ii  t>>i  -T.iiiiij  til*  lift,  riff  (•!  lia\*-  Im^ii  ioninntltNl  nn  a  i|ay  •ii(im<«|u^rI  w« 
th**  fni>iiiu'  ot  liif  iiiiiti  iiiM  lit  >»T  I'xhi^iiiiiL'  thf  ititiirfii  itioii.  *»r  on  an  imfirvMitil^  .|j«  «^ 
on  a  dii\  lii.if  iii-\*  r  Ii.it  !■•  iii  d  ii>>r  t>>r  M;iiit  ot  n  |-r<>|>«*r '^r  iii'rtf«-t  (••nil**  mhi^r^  xt^ 
(*<iiurl  »ii.ill  .i]<|>«-.if  I  \  tlii>  iiiii:<  till*  lit  or  iiil<iriii:itii>n  io  li.-tvt*  hat!  jiin*«li*'ti**n  f««^  iW 
i»rt'**ni-f  I  lit-  i.l.i.-i  ii<iii»  t  iiiiii.tT.iii-l  III  till*  ••l.iii-*'  iiff  ii«i  Itinifrr  availaMr.  rtth«*r  *a 
arrifkt  •>!  ludjiiitiit  or  !•%  unt  •-!  ••n><r  I-*-*  iin***  it  fii.ii  t*  thai  jmifmrnt  •hmll  ti-^  ^ 
flaw  i.  »!»!■  Ii  .i|>plii*«  to  iitiitiiifM  III  .irf-T  o|  |iit||;iiM*nt.  or  *•«■•  r*r*/,  «|i:««h  ap|4i««  t«»  «r;ia 
of  •*rr«<r  I'm  t(  ••-•■iii'*  tli;tt  iiii\  ot  iii«->i'  oKiti-tion*  will  ■nil  li^  arailaM**  f*n  (Irtnai 
wbiTf  iff  |<ri-oii«r  |>t.i\«  |iidk'ni>-i.i  :ii  h>  l.i\oiir.  mihI  if  In*  •irniiiiTfr  i*  a||o«ra| 
ni**nt  i«  ii>-it)i«r  of.iNi'd  111 ir  n'% ••!•>•  d.  I>tit  ji\i'ii  in  In*  fuvi^nr.  S«<t*  further,  on  this  ■*! I 
(jar.  < '    I-.  !'•    -'■■..,  ;iii«l  til**  i-ii«i-«  tlk«>ri*  I  ir«*i| 

If  ilif  ti  iiii«-  ••!  I  |>rt^"ii*T  I*  link  If  •nil  .111*1  li«'  r»*ln»f*  t«>  i|:»r|<M«*  ii.an  in«iKtni#iit  ac»tttiC 
him  a*   I  I  •  r  •  II  w  (io-i-  ii.iMi**  I*  (o  II, ••  iiiri>r«  nnkiiiiHii    I  tii  who  i*  |wi^i«nally  l<r«xic(ii  *^ 

fori*  t  If  'III..*.  |.\  ill.-  k*-«|-«r>>t   III.    |i;-'ii.  Will  In- ..titbi   ••lit       H«»»*f .  H   1  k  •'  •' 

4^*'.^      Itii!    ill    li'i.i  III..  Ill  .ij.i;ik-i  li.ni  \f>  .1  f-«'r**-ii  !••  il.«-  ]iiror«  iinkn«>«n.  inih««t  ^  mm 
thiniT  t"  I    •Mi.ii  »li.'iii  ili.-  irr.iii'l  \ut\  iii.-.ini  tti  «l*-*:L:ti-»l**.  i»  inaulfinrnt.      Id   il«»i — 

Rni   I,  ■■«    •!  '.    I\  •i.it    II  A  r>  Vi  t    •     l<io  *   'Jl    iKi  indi>*tiii**nt  •hall  1^  hrM  lamU- 

rit*nt  1>--  "  •  /  r>   -t.i'f  iln-  t  ti  *•  -r  i«  !.:•  Ii  tl i)«  !-• .-  »  I-  •  ••iiiniillr«i  in  an%  rmf*  wS^ra 

titiit' :•  1.         ■   'I i.ti'i  il.i-  .  t*.  ii. .     ii.'*-  f'l    -vi*  !j  ill*'  tin»«»  iiii|*rf«*tl*.  to.*r  1«» 

atatiiik.'   *:-     >:'>!■  ••  !••  l.n.-  U-.  n  •  ..ii.:ii.:ri-<(  .  n   i  •!  i\  -•il-*-.iii.-iii  !■>  ili«>  |«*ficlm|[  of  ite 
indiriiiii  nr.  or  on  uii  ini| ••»««) hlf  dj\.  i.r  mi  a  d.i\  thai  n^^cv  ■^1*1 
:i»4 
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king,)  unless  the  bill  of  indictment  be  foand  within  three  years  after  the  offence 
committed  ;(0  and  in  case  of  murder,  the  time  of  the  death  must  be  laid  within 
a  year  and  a  day  after  the  mortal  stroke  was  given.  The  offence  itself  most 
also  be  set  forth  with  clearness  and  certainty;  and  in  some  crimes  particular 
words  of  art  must  be  used,  which  are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  *offence,  that  no  other  words,  t^qat 
however  synonymous  they  may  seem,  are  capable  of  doing  it.  Thus,  in  *• 
treason  the  facts  must  be  laid  to  be  done  '^reasonably  and  against  his  allegi- 
ance," antiently  ^^ proditorie  et  contra  ligeantice  suce  dehitum"  else  the  indictment 
is  void.  In  indictments  for  murder  it  is  necessary  to  say  that  the  party  indicted 
*< murdered,"  not  "killed,"  or  "slew,"  the  other;  which,  till  the  late  statute,  was 
expressed  in  Latin  by  the  word  ^^murdravit.**(u)  In  all  indictments  for  felonies 
the  adverb  "feloniously,"  ^^felonice"  must  be  used;  and  for  burglaries,  also, 
^^burglariter"  or,  in  English,  "burglariously:"  and  all  these  to  ascertain' the 
intent.  In  rapes  the  word  **rapuif'  or  "ravished"  is  necessary,  and  must  not 
be  expressed  by  any  periphrasis,  in  order  to  render  the  crime  certain.  So  in 
larcenies,  also,  the  words  ^^felonice  cepit  et  asportavit,  feloniously  took  and  carried 
away,"  are  necessary  to  every  indictment,  for  these  only  can  express  the  very 
offence.  Also,  in  indictments  for  murder,  the  length  and  depth  of  the  wound 
should  in  general  be  expressed,  in  order  that  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature;  but  if  it  goes  through  the  body,  then  its  dimensions 
are  immaterial,  for  that  is  apparently  sufficient  to  have  been  the  cause  of  the 
death.  Also,  where  a  limb  or  the  like  is  absolutely  cut  off,  there  such  descrip- 
tion is  impossible. (i;)  Lastly,  in  indictments  the  value  of  the  thing  which  is  the 
subject  or  instrument  of  the  offence  must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may  appear  whether  it  be  grand  or 
petit  larceny,  and  whether  entitled  or  not  to  the  oencfitof  clergy;**  m  homi- 
cide of  all  sorts  it  is  necessary,  as  the  weapon  with  which  it  is  committed  is  for- 
feited to  the  king  as  a  deodand." 

The  remaining  methods  of  prosecution  are,  without  any  previous  finding  by 
a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusation. 
One  of  these,  by  the  common  law,  was  when  a  thief  was  taken  with  the  mainour; 
that  is,  with  the  thing  stolen  upon  him  in  manu.     For  he  might,  when  so  de- 

(<)  Fust.  249.  (•)  See  book  iiL  page  321.  («)  6  Sep.  122. 

^®  There  are  some  recent  enactments,  respecting  indictments  for  larceny,  which  it  seems 
important  to  notice  here.  By  7  Geo.  IV.  c.  64,  s.  14,  "to  remove  the  difficulty  of  stating 
the  names  of  all  the  owners  of  property  in  the  case  of  partners  and  other  joint  owners," 
the  property  of  partners  may  be  laid  in  any  one  partner  by  name,  and  another,  or  others. 
By  s.  15,  property  belonging  to  counties.  &c.  may  be  laid  in  the  inhabitants  without 
naming  tliem.  By  s.  16,  property  ordered  for  the  use  of  the  poor  of  parishes,  kc,  mmj 
be  laid  in  the  overseers  without  naming  them*  and  materials,  ic,  for  repairing  highways 
may  bo  liiid  to  be  the  property  of  the  surveyor  without  naming  him.  By  s.  17.  prop^rihr 
of  turnpike-trustees  may  be  laid  in  the  trustees  without  naming  them.  And  by  s.  lo, 
property  under  commissioners  of  sewers  may  be  laid  in  the  commissioners  without  naming 
thorn.  By  7  it  8  Geo.  IV.  c.  29,  s.  21,  in  indictments  for  stealing  records.  Sec.  it  is  unne- 
oossary  to  allege  either  that  the  article  is  the  property  of  any  person,  or  that  it  is  of  anj 
value.  By  s.  22,  a  similar  provision  is  made  respecting  wills.  By  s.  44,  where  the  mate- 
rials tlioroin  enumerated  are  fixed  in  any  square,  street,  or  other  like  place,  it  is  unne- 
cessary to  allege  them  to  be  the  property  of  any  person.  And,  by  s.  46,  in  indictmenti 
against  tenants  and  lodgers  for  stealing  property  from  houses  or  apartments  let  to  them, 
the  property  may  be  laid  either  in  the  owner  or  person  letting  to  hire.  For  the  cases 
bearing  upon  this  subject,  see  Car.  C.  L.  25,  et  seq.;  Col.  Crim.  Stat.  329;  and  see  m  ftiU 
and  able  summary  of  the  law  of  larceny,  id.  325,  343. — Chittt. 

"  It  is  to  bo  observed  that,  by  stat.  II  A  12  Vict.  c.  46,  any  court  of  oyer  and  terminer 
and  gouoral  gjiol-<lolivory  (extended  to  court*  of  quarter  sessions  by  12  &  13  Vict.  c.  45) 
may  cau<o  the  indictment  or  information  for  any  offence  whatever,  in  case  of  any  yarianoe 
l)otwo«'n  any  matter  in  writing  or  in  print  pro<iuced  in  evidence,  and  the  recital  or  set- 
ting forth  thereof  upon  the  record,  to  be  forthwith  amended,  and  thereupon  the  trial 
shall  prooivMi  as  if  no  such  variance  had  appeared.  Still  further  powers  of  amendment  la 
matters  of  variance  are  conferred  by  stat.  14  k  15  Vict.  o.  100^  s,  L— SimWABT. 
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•'(IIS  1  t*'''i*'*l  /fl^/rlf^^  *hltrf*,,  hi>  l>rf>ii^|it  into  ctitirt.  arniiini<*<l  *nH  tnr<i  witK- 
^  iiiit  iiitlif  tiiii-til ;  :if«.  Iiv  till*  *I>iiiii-ti  law,  hv  iiii^ht  \»v  tak«-|i  an«l  l>Ani;v4 
U|Hih  till-  ••|Nit.  uiili'iiit  :ii-fii*i;itiiMi  nr  trial. -iri  liu(  llnf*  |ir«N'i*r<|ini;  w»«  i^kra 
awa\  \*\  M-MTiil  ^tatllIl'^  ill  till*  n-i^ii  tit'  hl^lMani  tiit*  TliinI,'  n  ihnuk'h  id  ?«r<«j4. 
Imid  a  hiiiiilar  pnxt-^**  r«-iiiaiii-«  tn  thit*  <iHy.iyi  t^'  that  tht*  mily  nfinir*  f*t  |ir«- 
<vi*i|iii^  at  (111*  htiit  i»l  tlir  km;:.  ^itli«>u(  a  |»rrviiiu*i  iiiilu'tiiu'iil  nr  |iiv^-iitrr.r&l 
|iv  a  ''raiKl  iiirv.  imiw  mtiii*!  \*t  In*  that  tti  tht'.rnutti'm. 

Hi  liitoriiiatiitii**  art'  of  tuo  hurt**:  tir«*t.  tlii>**«>  whirli  an*  |»artly  at  the  svit 
of  till-  kiii;^,  an<l  partly  at  tliat  i>t  a  r>iihji'i  t  :  aiiil  M*<*iiiMlly.  Aurli  a*  arr  ^-uiy  :& 
till*  riaiiii-  of  tii<*  kill:;  Tin*  t<>riiii*r  art*  usually  hmiii^hl  u|M»n  |M*iial  *Lalu.r*. 
whirh  iiitlict  a  |MMialty  ii|miii  «iiiivt«-iiiiii  lit'  till'  tiftviiilrr.  iiiip  |iart  l«»  thr  uw 
ot'  I  hi*  kiiii:.  ami  aimihi-r  \**  ihf  ii**i*  fit'  tli«*  iiitnriiifr.  ant|  arv  a  ^^n  •*(  f«t 
Mffi  ariiiiii-.  th«*  iiatun- Ml'  uhifh  ua^  i-X|ilaiti«'<l  in  a  luririrr  Utik.  ;>  •t..T 
ourrii'tl  **u  \*\  a  i-riniina)  iii«tfa<l  tit  a  civil  imN «■<••• ;  ii|m»ii  viliii-h  I  phall  tl«crv- 
fori'  «*iil\  i>)>mtvi'  that.  \*\  tin*  ^tatlltt'  ^(1  Kliz.  r  '>.  ii<»  |»ni**«*«'uti<*ti  U|ii«i«  aaj 
iN'iial  ^lalull^  tin*  -ml  ainl  iM-m-tit  uhm-ol  an-  hiiiitfil  iii  |iart  !••  the  kini;  ar.il 
111  pari  III  ihr  priiM'iiitiir.  i-aii  Im*  hnm^ht  hy  any  c-t»iiiiiitiri  intiirmtT  aflrr  '^ac 
voar  it  r\pir«*il  -iiit-i'  th«'  riiiiinii^-i«iii  ot'  tiu*  oltrm  •* ;  imr  on  lit-hail  •1  iLr 
rniuii  alttT  thi'  iap^i- <if'  !«••  \iar-»  Jmim-r;  n»ir.  w lu-n*  ihr  ti»r!riiun-  :•  «  ngy 
liully  i;i\i'ii  i*iily  Im  till*  kiii^.taii  -in-h  pni-4'fiithiii  In*  hail  attvr  thi*  f&pirat>.« 
ot*  tuii  \  I'arM  l'r«*iii  iln*  «-Miiiiiii>*<.iii|i  ni   tin*  Mtt«*ii«-i'." 

Thi-  ihltiriiiaticii^  ihat  air  oNhihiii  •!  in  thf  nann*  mI  tli«'  kini;  ah«nr  arv  aW 
of  tuo  kiinN:  tir^t.  tliii-i'  \\)ii«-h  an*  triiU  ami  pn*|MTly  hi«  own  «uil«.  ai««i  fi.r^ 
c'j"  "/^' '"  li\  hi-  mu  h  Miiiniiliati'  Mflii  i-r.  tlt«>  att*ii'iii-\ -i;i-iii  ral ;  M*ii»ntiU.  th<«c  ic 
whii  h.  ihiMii^li  tht*  kiiii;  i-  rhi-  iiMiiniial  prt>-i'i-iitMr.  \  i*i  it  i*»  al  itir  rriaKi«*a  i-^ 
Hiinif  piixalt'  pi-r-uii  nr  tiiiiininii  iiiiurnii-r:  aiitl  thfV  ar«*  tilt^l  hy  thr  ktn^  • 
<*or«»iiir  aii«l  attiiriH-v  in  tltt-  t-iiiiri  m|  kih;;'-  U mh.  ii-iiallv  I'alUM  thr  ma^trr 
<if  thi*  i-i-mw  ii-4ittii-«*.  \\  liM  i*«  |iir  thi-  piir|H>-»i*  tin-  -tan«tiiii;  ti(lir«*r  ot  the  |-uK<- 
Tht*  mI>|i-i  t«  Ml'  till'  kiiii:  *•  Muii  iif-ii^ii  iithiii**.  tih-tl  fj-  »*fhrff  hv  lii*»o«rii  all««rT.rT 
**{!!■  1 1  ^*  iit'ial.  an*  pnip«*rl\  -in  li  *fiiiirnH>ii»t  ini-'h-nii*ahnur»  a*  |M-«uliariy  Utj-i 
^  Im  (ii<.iiirh  iif  i'iiilan!;i*r  hip>  i;ti\iTnnii'nt.  «ir  t«i  nioU-»il  i»r  affrofit  K:Ri  :a 
tin*  n-i:iiiar  •liM-hari;i' ••!  hi<*  rM\aI  liiii«-tiMti«i  y^r  ot1i*iii'f*t  mi  hi|?h  ah<l  «ia& 
p*rMii«.  ill  iIk*  piiiii-hiiu'iit  nr  pn'\fntii»n  nt'  whnh  a  niMiii«>nt''*  «1<-Iay  Wfi«.'l  \m 
falal.  ill*  law  ha**  :^M\iii  Im  thf  i  i'm\\  n  thi'  |wi\\it  ••!'  ari  irnrnfiliati*  pn^-c*  ut:- ■&. 
willi«'<ii  u^iitih:;  t*ir  aii\  pn-\ii>iit  applii-atii»n  to  any  nthrr  trihuiiui .  «t.  •=. 
|M»\\ti'  liiu-  hi-« «  o-ai'\  iJMt  nhl_\  til  ll:i*  ra-i"  aii'i  -a!i  ly  hut  v\vt\  tM  thr  '^r^ 
I'xi":*  iti  I- ••!  llif  i-\i  •III  i\  I-  iiia^i-tratf.  ua-  tiri;:iiiali\  n-inT^'iNl  in  thr  i^t^a* 
plan  ••!  Till  Kiii^ii^h  I  ••h-titiiii«>n.  uhi*niii  pp'V  t-iMn  m  xiim-Iv  mail«-  f*ir  thr  tlac 
pn'-i  r\.ii.>iii  ••!  all  it-  parl«  Thr  tihji-i*t«>  ni  thr  Mtli<«r  i»|N*rii<ik  of  inl<>rniat:*««. 
lih'tl  h\  tht-  iiia»trr  ••!  tin-  t  piw  n-ntliif  ii|miii  ihi*  inniplaint  or  rt-lation  of  a  pr^ 
vatf  ^hf-Mt  I.  an-  aii\  :^ni—  an<t  iiiiti>nMii<»  nii-4li'nn*ant>iir-.  riotn.  I*attt*rir«  iit^^^ic 
antl  Milii-r  MiiiiiMraltTir**  <it  an  atnit-iituv  kind.  •!  iiMt  |n'i  iiliarly  ti*n<lin^  t<><1i*tar^ 
tin*  :;i>\>-i-iiiiii  ht.  t'lr  \\i»»'^*'  an*  IftI  to  thr  tan*  nl  tin*  at  to  nu*y- funeral.  I«t 
whii  li.  "ri  a*  •  Miini  ni  tin  ir  ina::nilinlf  «ir  |N'rnii  inii*  rxaniph*,  licwt-nrr  tb«  ■»•■% 
piihJM    aiiiiiia«ivir-hiii   '     Aii<i  uhm  an  inltirniatitin  it*  tiliM.  rithrr  liiaa,  or  ^j 

*  "  •fii'.  •  k  •'>.>••.'  J  •    •«•  l««4  III  fM*  Itt 

•  II  I  r  >    ■•  •<  :  iUb«  I-  I    jn. 

t    1 .  '■!  K  •.III-    I     •  ' 

■-  1 1..-  -'  .til*.  i»  -•  t.ii  i.|.«-.i|i-ii.  I>v  thi*  II  A  I'J  Viit  IV  -4.:.  •.  .Vi.  thai  wh«w  w*  li»#  ■ 
P|MMiiii\  i.i:.,'.  1  t-if  1. 111111:  ••ii\  •II' li  intortniiiii'ii  in  th**  at-t  i>f  i«rliainriit  tvIaUb^  ta 
tMi  li  i-i''i>  III  •  .!*•  .  iii>  :ii!i>riii.it]nii  ii  it  In*  for  an  i'Mt'iii*!*  i<iini*nAM»  I»t  i«a«tK>^»  *fi«9 
»iiiii'>.i'\  ••111  •  ri>  I.  tii-i-i  it-  l.ii>i  Miiliiii  -ix  <  .il>  ii'l.ir  iiiontlin  lr«»m  thr  l^m^  «b#t&  ih« 
nia!N  '   ■■'  -■!•  I»  lilt'-:  :ii.iV-n  .If-*"       >T|tiit»iT 

'*  \ti(  *-ir- :..  r.   k-  !■■  ^>r  i«  li.it  •  .iii»«-«  lit art  will  irmnt  ihi*  infonnalir«.  1  ilmt. 

<'    I.    '.I-   I    «r<t..*.i>       1) uri  »  II  .tii%.i\  •  r:tk<' into  i'«>ii»iih  ralMtn  thr  whcvW  r^  tfc« 

nil  iiTi.-'  >•  •  "  ■■:  r>  ••  •  i..ir.-f  t  .•■•.h-  fti>-\  !•  ii>l  i)it  ir  •>.iiti-ti<<n  (■•  fhi*  rxtrBoniinarv  b^^^* 
lif  I  t<>->  - 'i' •  li       I  I.I  1  !«,;!  •.)•-•  t\>-  th«-  ••!  ii..ik:ii.:  tht*  ii|>plic«iN«n.  aimI  «hrtb#r  a 

|i.iij    ii'i-i.ti   I..I- •  i  It  >•  •!  -itii-*  ih«  ii!'.ur\ .  iifi'l  t>>  Ml..it  •  jii>«*  il  oibv  li**  fairlv  a»rT*.fr«4 

■  ■  ■ 

«l««i    *i.«-    ■  •11  titii.if,    li.t    •  h.irk**     I"    ■••<il'i<>l      .tti-i  wci.'h    thr    pnil«h|litlr«  wh>.~h   H 

^•«.iii.  i....!!.>r        Mil  V  Mil  .iloi*  t  xiiriiiiii-  tl.t   «).. ir.it  7tr  .iipI  iii'*li\fw  of  ihr  a|i|4Bf«At.< 
leapt  hi"  ^h«r«*  in  the  uuiltor  U'dirr  thi-iii:  miiU   thry  mil  kwk 
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the  attorney -general  ex  officiOy  it  most  be  tried  by  a  petit  jnry  of  the  county 
where  the  ott'ence  arises;  after  which,  if  the  defendant  be  found  guilty,  the 
court  muHt  bo  resorted  to  for  his  punishment." 

There  can  be  no  doubt  but  that  this  nipde  of  prosecution  by  information  (or 
Bu<^geHtion)  filed  on  record  by  the  king^s  attorney -general,  or  by  his  coroner  or 
muster  of  the  crown-oftice,  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  it8elf.(6)  For,  as  the  king  was  bound  to  prosecute,  or  at  least  to 
lend  the  nanction  of  his  name  to  a  prosecutor,  whenever  the  grand  jury  in- 
formed him  upon  their  oaths  that  there  was  a  sufficient  ground  for  instituting 
a  criminal  suit,  so  when  these  his  immediate  officers  were  otherwise  sufficiently 
assured  that  a  man  had  committed  a  gross  misdemeanour,  either  personally 
against  the  king  or  his  government,  or  against  the  public  peace  and  good  order, 
they  were  at  liberty,  without  waiting  for  any  further  intelligence,  to  convey 
that  information  to  the  court  of  king's  bench  by  a  '''suggestion  on  taqia 
record,  and  to  carry  on  the  prosecution  in  his  majesty's  name.  But  ^ 
these  informations  (of  every  kind)  are  confined  by  the  constitutional  law  to 
mere  misdemeanours  only;  for,  whenever  any  capital  offence  is  chartred,  the 
same  law  requires  that  the  accusation  be  warranted  by  the  oath  of  twelve  men 
before  the  party  shall  be  put  to  answer  it.  And  as  to  those  offences  in  which 
informations  were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction  and  were  carried  on  in  a  legal  and 
regular  course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no  reason 
to  complain.  The  same  notice  was  given,  the  same  process  was  issued,  the 
same  pleas  were  allowed,  the  same  trial  by  jury  was  had,  the  same  judgment 
was  given,  by  the  same  judges,  as  if  the  prosecution  had  originally  been  oy  in- 
dictment. But  when  the  statute  3  Hen.  VII.  c.  1  had  extended  the  jurisdiction 
of  the  court  of  starchamber,  the  members  of  which  were  the  solo  judges  of 
the  law,  the  fact,  and  the  penalty,  and  when  the  statute  11  lien.  Yll.  c.  8  had 
permitted  informations  to  Tbe  brought  by  any  informer,  upon  any  penal  statute 
not  extending  to  life  or  member,  at  the  assires  or  before  the  justices  of  the 
peace,  who  were  to  hear  and  determine  the  same  according  to  their  own  dis- 
cretion, then  it  was  that  the  legal  and  orderly  jurisdiction  of  the  court  of 

(»)  1  Show.  118. 

quences  of  the  measure  they  are  requested  to  grant,  in  the  peculiar  situation  of  the 
defendant.  1  Bla.  Rep.  542.  In  applications  of  this  nature  for  libels,  the  applicant  must, 
unless  the  charge  be  general,  show  his  innocence  of  the  matter  imputed  to  him.  See 
Doug.  284,  387,  588.  1  Burr.  402.  6  T.  R.  294.  4  id.  285.  5  B.  &  A.  595.  1  D.  A  R.  197. 
2  Cliitt.  Rep.  163.  In  applications  against  magistrates,  the  applicant  must  directly  im- 
pute corrupt  motives  for  the  misconduct  complained  of.    3  B.  Jb  A.  432. — Chitty. 

**  If  an  information  or  an  indictment  for  a  misdemeanour  removed  into  the  court  of 
King's  Bench  by  certiorari  be  not  of  such  importance  as  to  be  trieri  at  the  bar  of  the  courts 
it  is  sent  down  by  writ  of  nisi  prius  into  the  county  where  the  crime  is  charged  to  have 
been  committed,  and  is  there  tried  by  a  common  or  special  jury,  like  a  record  in  a  civil 
action  ;  and  if  the  defendant  is  founa  guilty  he  must  afterwards  receive  judgment  from 
the  King's  Bench.  But  where  an  indictment  for  treason  or  felony  is  removed  by  «r- 
tiorari,  th«»  law  upon  the  subject  will  be  found  fully  stated  by  lord  Uale  in  the  two  follow- 
ing sections.    2  P.  C.  41. 

*•  As  to  an  indictment  of  felony  or  treason  removed  out  of  the  county  by  certiorari,  and 
the  party  pleading,  tlie  record  is  sent  down  by  nisi  prius  to  be  tried.  The  judges  of  niii 
}>rius  may  upon  that  record  proceed  to  trial  and  judgment  and  execution,  as  if  they  were 
justices  of  gaol-delivery,  by  virtue  of  the  statute  of  14  lien.  VI.  cap.  1. 

*'  But  if  there  were  any  question  upon  that  statute,  yet  the  statute  of  6  Hen.  VIII.  cap. 
f),  which  extends  to  all  justices  and  commi.ssioners,  as  well  of  those  of  gaol-delivery  and 
of  the  peace,  enables  the  court  of  King's  Bench  to  send  to  them  the  very  record  itself^ 
and  by  a  special  writ  or  mandate  to  command  them  to  proceed  to  trial  and  judgment, 
upon  such  issue  joined,  as  they  may  command  the  justices  before  whom  the  indictment 
was  taken  to  proceed  to  hear  and  determine  the  same  as  if  no  such  issue  were  joined." 
See  Sir  Myles  Stapleton's  case,  Raym.  376. 

If  the  treason  of  felony  is  to  be  tried  at  nisi  prius  under  the  14  Hen.  VI.  c.  1,  then  the 
court  sends  a  transcript  of  the  record,  and  not  the  record  itself.  2  Hal.  P.  C.  3.  4  Go.  TC 
— Christian. 
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kili^'x  Im-iii-Ii  t'l-il  ihtM  •li«ii-r  :iiiii  iiMiv  mil.  mill  Kiii|i**<iii  :iTiil  I^uillry.  ( thr  Wtfkr^l 
illhtt'iiiiti-iil'*  *»l  kilij  litiii\  \  11  .<  I>_\  liiiiitiiii;  ••ul  iil-«iiii-(r  |>«'iiaUl< ».  aii*l  li>.« 
t\  raiiiiii  :it  iii«'<li'  ••!  |ir*ioi  <  It!  ii*ii.  uiiii  ••tlifr  ii|i|ii-t-*'»i\  r  iir\ii«i».  •' ■  i  «*iiltiiUA4«T 
huriir*M«l  till*  oiii'ii-i  I  aiiti  fliaiiM  tul)\  «ii|-ii  livil  liirtliiUh.  'llii*  Ijiltrr  ••!  ILr-^ 
ac'Cxwa'*  •«"ii|i  iiiii«-«'il  ri-|H-.iii  li.  I>\  ulutiitf  1  lit  ii  \111  r  U.  hul  tLr  i«*ttn  •I 
Hturt-li:iiiiU-r  riiiitiiiiii  i|  III  liix:li  \  i:;*iur,  uiiil  •ItiiU  mm  r«-a»iiifc;  it*  BUlli«>rM  v .  Kt 
mon*  tiiuii  ii  rt'iiiiirv  I<iIi;:it.  till  tiualU  ul«*lif»ltf<l  l>\  *itat(iti*  Iti  Car    1.  «     !•* 

l'|iiiii    (inn   (li*>-*itiiiii(iii.   till-   iiM    1 4fiiiiiiiiii-iaM  •!     iiutiiiii-.i\    III    tilt*   I  «rtir:   *4 

kiii^'b  Ixiii  Ii  tit*  \Uv  L*u.*/".«  iifrunt  111   tli«*   naliiiii.  iH-tii^;  l<iuiiii  in-rt-^Mank'  !••  r^-^-.-im 

h4>liii*vi  iiiTr.  tiir  till*  |M  a«-r  uml  ^nhI  i;<pvi*rhiii<'iit  «•!   lh«*   kiiii:il«iiii.  «a«  a^rain  rr- 

•*t111      ^  1^  «'•!  Ill  ')>i':t<  1i<'«'    '        Ah*l  It  m  i^lmonuMt*  tliut  111  till*  ^Jiiiif  ai-t  ••!  |>«r.a*- 

^      iiii  lit  \i  )ii«  li  a)rti|i<.)i«  il  the  nmrt  III  otan  liaiiikivr.  ii  i-«)iivii  iitin  l>\  iiii>«rrz.^ 

m 

tii>li   i-«  i-.\|irf!»^ly  r«-(  kiiiicii   u|f  U!«  i*ii«' nl   tlir  U-^al   iihmI**^  nt' i-«iii\i«-tii>ii  «>i   •u*  tk 

iK*i>i»!i-*  a«  •^litiiihl  iitlrii't  a  tliinl  tiiiir  u;;uiii-t  tin'  |in>\  i**H»ii*t  nf  thmt  Malutr  ' 
t  i»t  tiiir  Sir  Mattlii-w  Half,  ^li'i  |iri-^iil«  li  in  tin-  4i»iirt  mhih  altrr  tlir  t.mr  <4 
bUcli  r«-\i\al.  i^  ^al•^•/>  In  liuvi*  licrii  ihi  Irit'iiil  ti»  tlii^  iiu'tli«Ml  of  |inM«-«  utk«ib  . 
aiiil.il  ■*«*.  (Ill*  rra-ifii  nt  Mit-ii  hi-*  ilitjiki*  wii?*  |iriil*aM\  tlir  ill  u*«*  mLiiL  :i.e 
tiitthlt-i-iil  ilii'  (-ri>wii-iillli-«*  tlii-ii  iiiii*lf  ol  till*  uutli*>rit\  li\  iMTtiiiltiiii;  t).«-  ^Lf  ir<  t 
to  It'  liarav">('il  u  iili  vi*.\a1  U'li'*  iiit"riiiatii»ii-*.  u  lirm-viT  ap|iiii-i|  ti^  )*\  mt.y  cb*- 
liciuii^  <>r  r('\riit;i-liil  |irii«t  riil«ii'.  ratlit-r  tliaii  lii<*  iloiil't  «i|  tjinr  Irifaiity  i-r  (>n» 
prifty  iipi'ii  iir:;i-iit  iMrnf*ii>h*i  -  h  »  |-*ur  tli«*  |Miwi-r  i>l  riliiit;  iiilnniiatioiiii.  «  itLh^i 
auy  i-ohti'i'l,  tiu'ii  rr^Klt-d  m  tin*  liri'ar«t  i>l  tli«*  luu^trr;  ami.  kn*iiitf  liU**!  m  li^e 
iiaiiit*  <'l  till*  kiii^.  tlir\  -iil'jii  t«-fl  tiir  |ir«iM-i  iiti»r  tii  m*  i-cmtfi.  tli'>ujki  ••!!  tr.^ 
tliry  pnivt-tl  t<f  Im*  ^niiiiiiili'-***.  Tlii-*  ti|»|irf*<*ivt*  ii****  nl  thfiii.  in  thr  tunc-*  |*rr- 
c'oiliii^  till*  rrvnliiiKtii,  IN  ra-iiiii«'(l  a  ^trum;!•^  mhih  tittvr  tlit*  at'ct-M^i* 'ii  •■!  k»bf 
William.  <  >  tu  iini<-ur«'  a  •!!'«  laratmii  nf  tlit-ir  ili«-i;ulity  l>y  tht*  jii*i^nit-iil  xl  ii«« 
<-uurt  I't  kiiii;'**  I'liirli.  Km  Sir  J<iliii  llnlt.uliti  tlii-u  |ir«*!<*i4l«*ii  tlicrw  ati*l  au  t:.« 
jtiti^i-^.  u«  I'f  i-lrarly  <•!  •»|iiiii(Mi  tliat  tin**  |trfN-ffiiiiix;  ua*«  i;n»unili*«|  «iti  thr  <«•«• 
luoii  law  ainl  rnuM  imt  Im'  tlii-n  iiii|N:ir)iiHi.  AihI  ill  a  ivw  yran»  anrniam»a 
lutin*  tt-iiiptniti*  n-im-ily  ua?*  applii-il  in  parliani«-iit  liy  Matuti*  4  X  '>  W  abO  II 
t*.  1^.  uliii'li  t'liait**  tliat  till*  I  li-rk  i*t'  tlif  (-niun  "liuli  not  ffili*  any  iM«inuai««« 
witlioiii  l•.\|•rl■^H  iliriTtii'ii  troin  tlir  iniirt  nt  kin::'**  Iniu-Ii.  aii«I  that  r\rr\  |-ri«^ 
ciitiT.  |H-i  initli-il  ti*  |i!'<»in<iti'  -111  It  iiilDrinatiiiri.  -iiajl  \zi\v  «i'«-urity  hy  a  r*  •••.-?.  - 
Kam-f  nt   i\\i-ii!\   |Miiiii<l-    \\lii(ti  imw  -i-riii**  ti*  hi*  tiHt  •>mali  u  ^urii    t<i   |'n>««-  .'.r 

till'  -allli'   willi  4  tin  t.  ali'l    to    ]i:i\    in-t*   tn  thi'  •Irli-liiiallt    111  !'»»«'  h«-  1*1-  at*,^..!*<<i 

thiTfi'ii.  utilt—-  thr  ju'liTi*.  uli'i  trii-»  tin-  iril>*riiiati«'ii.  ">li»ll  ri'iiily  thm*  •*•  r»». 
,...., ,  -Mfiahli'  caii-i-  !i«r  liliti::  ii  ;  ami.  at  all  I'Viiit-*.  lii  |»ay  nt^tii.  ui^lt-**  •:!.* 
"  '  iiit<>riiiati>»ii  >liall  hi-  trinl  within  a  \i:ir  att«r  i*M*iif  j4»inf<i  Rut  ihrr«  jt 
a  |iri»\  !*>'•  Ill  thi- a<  t  that  it  «hall  ii*)t  «*\ti-iiil  tn  an\  nthtT  irit*innati«»b*  iLx^ 
tliii*>i-  uhiih  ail-  I  \liihiti-tl  l>\  I  hi-  ina-ttT  1*1  ihr  (pivi  iMitliii*  :  aiiii.  c>if|i*4^|Uf  bt.i . 
inti>riiiaiii>ii-  a(  thr  kiiiir-nwn  -tut.  lili-ii  h\  hi«  nttiinirv-i;«*ii«'ral.  an  u**  «aT 
rt>traiiii'«l  ilnTrhv 

Till  I*   !-  I'lji-  -I'll  ii  -  nt  littxnnatiMn*.  -f:!)  |iirthi-r  ri-:;ii!afi'«l  hy  »tatuti-  ••  Ar.r*. 

fV  -'*.   \  ./.  .  lli"*i-   Ml   till     l.;il:i|i-  1. 1    a    U1  .t    ••!    -^ -/  •    ■   .ir-  .:i  *'    .     \\  }.••  h   «k  a-    -h*   »  I.     A 

thr    I'll  '  I  •Itii:;    I U  !••   h<    a  liM.il\    u'-^'d  1"  M'l'iP'WIi  njaii«-t  *Ui  h  a*  :  ^1 

tiMir|M  ti  i.|-  inriihli'l  mi;<i:i|i\  <>tlii  i- ••r  tram  iii-iv  Thi  iiM'«l«'rii  iiil«*nuati>iri  t«u«t 
til  till  «.iiii«  |>iit[>i>-i  :i-  tI.i-  .uit  .1  i.t  wr.t.  I  I  ii_:  ::i  hi  r:itl\  iiiaih- u*«*  i*l  !••  tr\  :b« 
I'ivil  ri:.'I.I-  «•!  -Ill  h  train  l.i«i--  ;  tii<tiii:h  :l  i-  ■  ••imIIh  in  i-il  in  thr  Mini<*  niar  iirr  as 
(•tlii-r   :iil"!iii.i!:"ii"*  ai'i-.  I\   !»-a\i'i't    tlir  i  oiirt   nr  at    thr  u  ill  of  the  atl'*nKT- 

• 

f;i*iirr:il  1  •  1  J-  ]ir<')>«  r!\  :i  •  r:niinal  ]>p*-i-*  tit:i-n.  in  i>ril«  r  tn  tine  the  tlrfrr.  tart 
tnr  hi^  ii-  =  ii  |>;i!i<-ii  :i-  uril  :i-  tn  iiii-t  hiiii  iPMii  hi-  ••tliir.  Vrt  U«lUlllv  C«.»liajOcnnl 
at  |ii-«— 1  hr  a-  11. •  ii  I\    a  «  :\  '.I  pr-  «  i  i  'iihi;  '* 

!■    I   »f.  I    1    •  #    ^  V  .1    4*»- 

.*      V   '  •  t  •  '  "■  .■  !    .  I     1  ?Hi  iri 

•    -i«-    I    ,     .-  '  >••■    I--  ■  •    I  ■  .    •  f    I-  '  rR.u.  a.  •    M    I  \%    ftf.  1  V       :.  M4  4M      f^a^  U\       fw  ML 

pac«-  J"     ■!•:■:.-.'::-':  .  1  •».  «  i  '■ 


'*  lu  •  ..         ,.|.  .ii'->r  iii.iT.nii  .11  tlkf  ii.i*iir>-  ••!  »  ,-.    •<  — -••'■!■  •  ••ii*ii|«*rr<«l  mrrplv  a*  a  cml 

IirvH  •  • -t! /.  ':.'    •     ..r:  ••*    K.Iik' -    lU-ii.  n  i%.ll   /r.itil  a  iii«  iriAl.  lhiiu||h  tb«  VrffUicI 
ia\i- i  •  >  i.  k:  ••  Ii  :    r  til'   •!•  I*  n-laiii.     •  I .  IC    4^1.— <  uhi^tu.n. 
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ThcHc  are  all  the  methods  of  prosecution  at  the  suit  of  the  kinff.  There  yet 
roiuaiiiH  uuotlier,  which  is  merely  at  the  suit  of  the  subject,  and  is  called  mn 

appral. 

IV.  An  appoal  in  the  sense  wherein  it  is  here  used  does  not  signify  any  com* 
plaint  to  a  superior  court  of  an  injustice  done  by  an  inferior  one,  which  is  the 
^eni^ral  use  of  tlie  word ;  but  it  here  means  an  original  suit  at  the  time  of  its 
lir8t  c<)ninieneement.(/)  An  appeal,  therefore,  when  spoken  of  as  a  criminaJ 
prosecution,  denotes  an  accusation  by  a  private  subject  against  another  for 
some  heinous  crime,  demanding  punishment  on  account  of  the  particular  injury 
Butiored  rather  than  for  the  offence  against  the  public.  As  this  method  of  prose* 
cution  is  still  in  force,  I  cannot  omit  to  mention  it;  but  as  it  is  very  little  in  usei 
on  account  of  the  *great  nicety  required  in  conducting  it,  I  shall  treat  r^q-io 
of  it  very  briefly,  referring  the  student  for  more  particulars  to  other  ^ 
more  voluminous  compilation8.(m) 

This  private  process  for  the  punishment  of  public  crimes  had  probably  itsori* 
ginal  in  those  times  when  a  private  pecuniary  satisfaction,  called  Atoeregildf  wa8 
constantly  paid  to  the  party  injured,  or  his  relations,  to  expiate  enormous 
ottences.  This  was  a  custom  derived  to  us,  in  common  with  other  northern 
nations,(n)  fi*om  our  ancestors,  the  antient  Germans;  among  whom,  according 
to  Tacitus, (o)  '^luitur  liomicidium  certo  antientorum  ac  pecorum  numero;  recipitque 
satisf actionem  universa  domus*\p)  In  the  same  manner,  by  the  Irish  Brehon 
law,  in  case  of  murder,  the  Brehon  or  judge  was  used  to  compound  between  the 
murderer  and  the  friends  of  the  deceased,  who  prosecuted  him,  by  causing  the 
malefactor  to  give  unto  them,  or  to  the  child  or  wife  of  him  that  was  slain,  m 
recompense  which  they  called  an  eriacA.(^)  And  thus  we  find,  in  our  Saxon 
laws,  (particularly  those  of  king  Athelstan,)(r)  the  several  weregilds  for  homi- 
cide established  in  progressive  order  from  the  death  of  the  ceorl  or  peasant  up 
to  that  of  the  king  himself («)  And  in  the  laws  of  king  Henry  l.(t)  we  have 
an  account  of  what  other  offences  were  then  redeemable  oy  weregild,  and  what 
were  not  so.(u)  As,  therefore,  during  the  continuance  of  this  custom,  a  process 
was  certainly  given  for  recovering  the  weregild  by  the  party  to  whom  it  was 
due,  it  seems  that,  when  *these  offences  by  degrees  grew  no  longer  re-  r^o-ii 
deemable,  the  private  process  was  still  continued,  in  order  to  insure  the  '- 
infliction  of  punishment  upon  the  offender,  though  the  party  injured  was  allowed 
no  pecuniary  compensation  for  the  offence. 

But  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some 
atrocious  injury  committed  more  immediately  against  an  individual,  yet  it 
also  was  antiently  permitted  that  any  subject  might  appeal  another  subject  of 
high  treason,  either  in  the  courts  of  common  law,(u?)  or  in  parliament,  or  (for 
treasons  committed  beyond  the  seas)  in  the  court  of  the  high  constable  and 
marshal.  The  cognizance  of  appeals  in  the  latter  still  continues  in  force;  and 
so  late  as  1031  there  was  a  trial  by  battel  awarded  in  the  court  of  chivalry  on 
such  an  a])peal  of  treason  ;(x)  but  that  in  the  first  was  virtually  abolished(^)  by 
the  statutes  5  Edw.  III.  c.  9,  and  25  Edw.  III.  c.  24,  and  in  the  second,  expressly^ 
by  statute  1  Hen.  IV.  c.  14.  So  that  the  only  appeals  now  in  force,  for  things 
done  within  the  realm,  are  appeals  of  felony  and  mayhem. 

An  ap])eal  of  felony  may  be  brought  for  crimes  committed  either  against  the 
parties  themselves  or  their  relations.     The  crimes  against  the  parties  them- 

(*'>  It  it  (lorivtHl   frnm   t\\**  French  **appeler^  the  verb  tirely  to  the  relmtioiM  of  the  pMrty  diilii,  hut  that  of  tks 

artivr.  which  hicnif^'M  to  (iill  upon,  summon,  or  cbiUleiige  king  was  lUrided.— one-half  beinf  paid  to  the  public,  tk« 

on*-.  iin<l  not  the  wrh  neuter,  which  viguiflee  the  huim  aa  oth«>r  to  the  royal  family. 

the*  Mplinarv  w  tmi'  t>f  "iipiwul"'  Kuglish.  (*•  C.  12. 

(•»ij  n,»wk.  p.  r.  c.  23.  {")  In  Turkey  thi«  principle  l«  carried  §o  far  that  ewi 

(»,  Sti«"-iih<»«tk.  df  jurf  Sufrm.  Z.  3,  c  4.  murder  U  nerer  proeecuted  by  the  officers  of  the  covwb- 

(•,  Jh  M«i .  ikrm.  c.  21.  ment,  as  with  us.    It  is  the  busineae  of  the  next  relatloM^ 

{r\  An<l    in   anothtr   pluco,  (c.  12.)  **  DrlicH*^  pro  mode  and  th  m  only,  to  revenge  the  slunghter  of  their  kinwnaa; 

pfTvt  irum.  f'iunrum  p^ronimifiie  numem  cnnvicti  mnktanlMr.  and  if  they  rather  choose  (as  they  gt*nerally  do)  to  compowH 

l\irx  mu'rtn  rrtji  rrl  cirtUtti ;  pirt  ipti  91M  vif^icotwr^  «ei  the  matter  fur  money,  nothing  more  is  said  about  it.    Lntfj 

prf/p,u'ims  fjuf  rj-fJvitur.'^  M.  W.  Montagu,  left.  43. 

17   Si-ti".  I  •»  Statr  of  Irrlnnd.  p.  1M3,  edit.  Hughes.  (•'>Britt,c.  22. 

c  J1///1V.  Ori7.  Luful.  Wilk.  71.  (■:  By  Donald  kird  B«n  afyait  David  Bamtaj.    R«kv. 

(•1  Thi>  w(Ti>;:iId  of  a  ct>url  was  26A  thrynmsa,  that  of  the  Tol.  ii.  part  %  pw  IIS. 

kiuk'  •">*•.<  <»^>;  •■Hch  tbrynni.-t  being  equal  t«i  about  a  shilling  of  (»;  1  UaL  P.  CMS. 

our  prt-ec"^*  Oiuney .    The  weregild  of  a  sut^lect  was  paid  aD> 
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•elve^  An*  hir^tmy,  rtip^,  nnd  iirjffn.  And  for  the^\  »«  wpII  an  for  marhrfn.  t^ 
pcriMuiM  piMifil,  nivi^htNl.  nuiiiiifil.  iir  wliiHM*  hnuM**  art*  liumr<l  mav  in*titat« 
thiri  priv:itc  |»riMT<«4.  Tli«*  iMily  rniiii*  N^aiii**t  mif'M  n'latiimii  fur  «hi«li  aa 
ap|N*al  ran  he  liniii;;ht  i*t  tliat  ot'  kdhmjXuiw,  hy  (*iilii*r  niunlor  or  man«laBc:Ktrr 
Iiut  tlii-i  f-aiiiint  h«*  lin»iii;lit  hv  i*V4*r\*  n^laliim :  hut  onlv  hv  th«  aifr  I'-r  t^« 
d(<«tth  iit*  Iht  liuhnaiifl.  or  u\  the  lirir  male  tor  tin*  ileath  of  hi*  an«*e«tor :  «(.'  ^ 
lieirttliiii  uaH  aUo  roiitiriii«*il  hv  an  onliiiaiii***  iil*  kin;;  llfnr\*  the  Kir«t.  i*  !^' 
Ibur  ii«-ari***t  iii*i;rt'i— nt'  MinnI.c)  It  in  i;iv«-i)  ti»  the  wite  on  an-oufit  mI  i'  * 
luM«  ot'  tier  hnf«lt»ii<l  :  thrn'tore.  it'  f«he  marries  ai;ain.  lK*t«»rr  or  |M*n«irhi;  \^t 
ap|H*al.  it  in  hM  aii«i  i;>iiie;  or  it' r»he  inurrieH  atti-r  judi^ent.  *hr  «ba;i  »-'t 
dvniainl  excriitioii  Th«*  hi'ir,  a-«  waM  nniil.  iiiii«t  almi  In*  heir  male,  aiid  %n'h  % 
^rt|  -  -I  «>ii**  w*  w»H  tlie  *iie\t  hi'ir  l>y  the  ri>unM*  ot'  the  f*ommon  Uw.  at  the  tin* 
^  ot'  the  killini;  of  the  aiM*et>tor.  Hut  thii«  rule  hath  thnr^  exri|'tH*fi«  ^ 
1.  It'  tli«*  |M-r-oii  kiilt'il  lrave<«  an  iiiihM-ent  wit'e.  p*he  only,  and  n«»t  the  hrir.  •bail 
have  tlie  n|i|ieal ;  J.  It'  t  lie  re  U»  n<»  wile,  anil  the  heir  h«  arru»e«l  vif  the  mar- 
dor,  the  |)iT<M»ii  who  next  to  him  wouhl  have  h«*en  heir  male  »hall  hnnj  th« 
apfN'al :  •<  It'  the  wife  kill'*  h«'r  hu«haiid.  the  heir  may  a|i|»eal  her  of  the  Uratb 
And.  hy  the  statute  of  lihM'e^ter.  ii  Kdw.  I.  r  H.  all  ap|M*aU  «if  death  ma*t  h# 
■UcmI  within  a  year  and  a  dav  at)er  the  eiimpletion  of  the  fehinv  hv  the  draik 
of  the  party  :  whieh  mimiih  to  U*  only  diM'larutorv  of  the  ohi  ci»mmi»n  lav  .  t'*r 

I  •  •  • 

in  the  liothie  ron**titiilii*ii**  we  tinil  the  Mime  **  jtrtrttTipfio  iianit/ui.  «/ii*r  ntmt  ai- 
verittis  tirf„rt-m,  .«i  Jr  h-ftn'ri.iii  n  n'tn  ttmstti  iiifrii  annum  n  rirdt  fticttt,  a^*  fv/a- 
quitm  tnttTfit  arqutit  ft  iii*i*ii«#-f."iif  i 

The*M'  a|i|H*al(«  may  U*  hroiii^ht  ]in»vii»u<«  tn  any  indietment ;  ami  if  t^  ap- 
pellee Ik*  ae«|uitted  then*iin.  he  cannttt  Ik*  at\erwanln  inilirt«*<l  fiir  th«  aai 
ofTenre.  In  like  manner  an  hv  the  ohl  liothir  cf>nMtitution.  if  mtiy  otfri 
gained  a  venlid  in  hip*  favour  w  hen  pnHierut(*«l  hy  the  party  injarrd.  h<*  waa 
andep«to«N|  to  he  aei^uitted  of  any  erown  pr«>-«*eution  for  the  igirar  olfenor^fti 
but,  on  the  eontrary.  if  he  made  hin  |N*aee  with  the  kini;.  still  he  mitrbt  br  pn^ 
■eeuted  at  the  ituit  of  the  party.  And  mi.  with  ua.  if  a  man  be  aequiltcd  on  aa 
imlietnient  of  munler,  or  l«»uiid  iruilty  and  |mnloni*tl  hy  the  kini;,  »till  b«  oncbt 
Dot  I  in  Mtrirtiieftrti  to  x;o  at  lar;;e.  hut  Ik*  imi»riMin«H|  or  let  to  liail  till  tb«y( 
and  ilay  he  \nwi,  hy  virtue  of  the  dtntuie  :i  lien.  VII.  c.  1.  in  order  ti»  be  f«i 
com  ill  if  to  aiiHwer  any  app«*al  for  the  name  felony,  not  harinic  aa  yrt  b««« 
puiii<«lird  tor  it.  thoUi^li  if  he  hath  lieen  founil  guilty  of  mannlauichter  tMi  an  i»- 
diotniriit.  aiiil  hath  hail  the  U^netit  of  eh'rifv.  and  MitTertHl  the  judinn^ot  *i4  tb# 
law.  Ill-  f-annot  at>crwapi**  Ih>  a|i|N*alt'd  ;  for  it  in  a  maxim  in  lav  tbat  **  a/sM  Ut 
punitur  pn*  f»irm  ^lihrf.,"  |ifii>ri*  thin  statute  wait  made,  it  vaa  n«B|  vMiak  t*> 
indirt  a  man  t'nr  lionii«  i«lf  i%ithin  the  time  limited  tor  ap|icala,  vbicb  pnidact«i 
v**rv  irreat   inriinvi'iii«*iii-f.  *A'  wlii«-h  ini»n»  hen'nl\er.«r) 

*'nr  1  *''  '^'*'  'M'l'*'"*'*'  ^^'  a4^|iiittefl.  the  ap|M*Uor  ihy  virtue  nf  theptatat^  otf 
*J  Wr-tni.  'J.  |:(  Kdw.  I  r  I'Jt  hhall  piufti-r  one  year'>«  inipriMMimrnc.  aB4 
pay  a  tine  to  tiie  kini;.  hf-hifi  ri*-titution  of  itaniaire^  to  the  |Mirty  fivr  the  la^ 
pn*(i»iini«-nt  ami  inliiiuy  whiili  he  ha**  ^uttaiiied;  antl  if  iheapiiellor  hr  incapatW 
to  iiiak«-  ri'*»titMti«iii,  hin  alu-ttoro  t«hall  ihi  it  tor  hiin  and  aluo  be  liaMr  !•>  i»- 
pri-"iiiitriit.  TiiiH  |in>viHi.iii.  :|H  wan  fore**eeii  hy  the  authc»r  of  Flrla.uf  <  pniT««l 
a  ^ri-at  t|iM-ouni;:«*iiii-ht  to  appealn;  m»  that  thencetiirward  they  cvaaed  to  be  la 
coinnitin  ii-m*. 

It  thf  apiN-lliM*  Ih>  i'miiiiiJ  :;iiilty.  In*  t-hall  ^utfer  the  "iame  jadtfment  aa  if  be 
had  hern  I  ••iivirti-ii  hv  iiii|i4  ( Mo'iit .  hut  uith  till**  reinarkahle  diflermce  ; — cbas 
on  all  Ht'lii  tnii-nt.  whn  h  in  at  tin*  -nil  «>f  the  kiit:;.  the  kini(  mar  pardaii  aa-! 
n'Uiit  tilt-  i-\«iii(|i»ii  .  "h  an  ap)M-al.  whirh  i-  at  tlii<  ••nit  of  a  private  Mihjvrt.  to 
make  an  al*>ii«'tn«'ii(  ti*r  tin*  privatf  wron:;.  tin'  kmi;  eaii  n«i  morv  |iank«o  it  tbar. 
he  ran  reiuit  tli«*  daiiiaji-o  ri<iivir«'<l  on  an  arthiii  %A'  hattery.i^)  In  like  B^aa- 
ner  a**  wliilf  tiir  Ufp-u'ii'i  <  ••iitiniii-'i  tn  hi>  |iaid  a«  a  tine  ftir  hoaiH:i«le  it  c%i«ki 
not   If   ri-ni!(ti>i   l'\  !!■«•  kinu'*  aiitli<<ritv    ^>     And  the  antient 
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late  as  Ilcnry  the  Fourth's  tirae,  that  all  the  relations  of  the  slain  should  drag 
I  Ik*  appellee  to  the  place  of  execution  ;(^)  a  custom  founded  upon  that  navage 
spirit  of  family  resentment  which  prevailed  universally  through  Europe  after 
tlu^  irru]»ti()n  of  the  nortliern  nations,  and  is  peculiarly  attended  to  in  their 
nevoral  co(lc8  of  law,  and  which  prevails  even  now  among  the  wild  and  un- 
nitorod  inhabitants  of  America;  as  if  the  finger  of  nature  had  pointed  it  out 
to  mankind  in  their  rude  and  uncultivated  state. (A)  However,  the  punish- 
ment of  the  offender  may  be  remitted  and  discharged  b}'  the  concurrence  of 
all  parties  interested;  and  as  the  king  by  his  pardon  may  frustrate  an  indict- 
nu'iit,  80  the  appellant  by  his  release  may  ^discharge  an  appeal ;(/)  ritco-t'T 
"  unin  quilihet  potest  renunciare  juri  pro  se  introducto."^  *- 

These  are  the  several  methods  of  prosecution  instituted  by  the  laws  of  Eng- 
land ihv  the  punishment  of  offences,  of  which  that  by  indic^tment  is  the  most 
general.  I  shall  therefore  confine  my  subsequent  observations  principally  to 
this  method  of  prosecution ;  remarking,  by  the  way,  the  most  material  varia- 
tions that  may  arise  from  the  method  of  proceeding  by  either  information  ar 
auDcal 


CHAPTER  XXI 7. 

OF  PROCESS  UPON   AN   INDICTMENT. 

♦We  arc  next,  in  the  fourth  place,  to  inquire  into  the  manner  ot  issu-  rMio 
ing  process,  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  »■ 
We  have  hitherto  supposed  the  offender  to  be  in  ci»8to<ly  before  the  finding  of 
the  indictment,  in  which  case  he  is  immediately  (or  as  soon  a»  convenience  per- 
mits) to  be  arraigned  thereon.  But  if  he  hath  fled  or  seeretes^  himself  in  capital 
casoH,  or  hath  not  in  smaller  mis<lemeanoui'8  been  bound  over  to  appear  at  the 
assizes  or  sessions,  still  an  indictment  may  be  preferred  against  him  in  his 
al)Si'nce;  since,  were  he  present,  he  coold  not  be  heard  before  the  grand  jury 
against  it.  And  if  it  be  foui>d,  then  process  must  issue  to  brmg  him  into  court; 
toi-  the  indictment  cannot  be  tried  unless  he  personally  appears,  according  to 
the  rules  of  equity  in  all  cases,  and  the  express  provision  of  statute  28  Edw.  ill. 
(*.  H  in  capital  ones,  that  no  man  shall  be  put  to  death  without  being  brought  to 
ansncr  h}'  due  process  of  law. 

(9,  M.  11  n.  n.  IV.  12.    3  lust.  131.  r»)  Fob«»rt<©n,  Chu.  Y.  L45.  (<)  1  Ilml.  P.  C.  9. 

'•Those  appeals  had  V)eoome  nearly  obsolete:  but  the  W^A/ still  existing  was  claimed, 
find  in  j)ait  ej-crched,  in  the  year  1818,  by  William  Ashford,  eldest  brother  and  heir-at- 
law  of  Mary  Ashford,  who  brought  a  writ  of  appeal  against  Abraham  Thornton  for  tlm 
murder  of  his  sister.  Thornton  had  bee»  tried  at  the  Warwick  Summer  Asaisses,  1817, 
for  the  murder,  and  acquitted,  though  under  circumstances  of  strong  suspicion.  Th*» 
appellco.  when  called  upon  to  plead,  pleaded  "not  guilty,  and  that  he  was  ready  to 
defend  himself  by  his  body;"  and,  taking  his  glove  oft*,  he  threw  it  upon  the  floor  of  the 
court.  A  countorplea  was  afterwards  delivered  in  by  the  appellant,  to  which  there  was 
ft  r('|ili<Mtioii.  A  general  demurrer  followed,  and  joinder  thereon.  See  a  full  detail  of 
the  proc«M<lint:s  in  that  singular  ca«e.  in  the  report  of  it  under  the  name  of  Ashford  tw. 
Thornton,  I  B.  Sc  A.  405.  It  was  held  in  that  c^se  that  where  in  an  appeal  of  death  the 
a[>[»tlK f  wimos  his  battle,  the  counterplea,  to  oust  him  of  this  mode  of  trial,  must  disclose 
Kuch  vioh'ut  anti  strong  presumptions  of  guilt  as  to  leave  no  pa**sible  doubt  in  the  minds 
of  the  «"«>urt.  and  therefore  that  a  counterplea  which  only  stated  strong  circumstancitt 
of  su^l>irion  was  insntticiont.  If  wa.s  also  held  that  the  appellee  may  reply  fresh  matter 
t^'nding  to  sliow  his  innocence, — as  an  alibi,  and  his  former  acquittal  of  the  same  offence 
on  an  indictment,  liut  it  was  doubted  whether  when  the  counterplea  is  per  se  insuf- 
ficient, or  when*  the  replication  is  a  good  answer  to  it,  the  court  should  give  judgment 
tliat  the  appellee  he  allowed  his  wager  of  battle,  or  that  he  go  without  day.  Therefore, 
the  aj»pellant  praying  no  further  judgment,  the  court,  by  consent  of  both  parties,  or- 
dered tliat  judgment  should  be  stayt»d  in  the  appeal  and  that  the  appellee  should  be 
diiicharged.  This  case,  the  first  of  the  kind  that  had  occurred  for  more  than  half  acentur\-, 
(see  Bighy  vs.  Kennedy,  5  Burr.  2643,  2  W.  Bl.  713.    Rex  m.  Taylor,  5  Burr.  2793.   Smith 
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The  pni|N«r  pr«»r4«Afi  on  an  indict inont  f<»r  any  fH'tit  tni«fK<mranour.  cjt  oa  A 
pi*tial  htutut«*.  i<t  II  urit  nt'  vtmn   M<-<ifj«.  wliii-h  in  in  tin*  naturr  nt  a  nuninion*  to 
t*aUM*  \hv  iiarty  to  a|i|M-:ir      An*!  it   hy  tin*  n*turh  t«»  *>iii-li  vrntrt  it  a|*|M-artt  ti*aft 
till*  partv  liatli  LiimI**  hi  (1h*  ruiintv  wluTfliv  In*  niav  Im*  ilii«tniin«'«l.  tlun  n-ft^trem 
injihtfi'  r*U:\\\  \*r  i«>-ii«'i|  tmnk  tiiiir  to  tinit*  till  li«*  H|t|Har<«.      liut  if  tlir  ptimfT  r^ 
tuniH  that   li«'  liulli  no  latiii-*  in  hi««  l»ailiwii'k.  :tlifii.  u|Hin  lii«  iion-a|i|irarBij«v. 
*Slfn     "   ^'^'^  "'  '<'/'"'•«  *^luill   ih-iir,  Hliii-h  ronmiaiMU  tlit*  ^hrnlT  ti>  takr   feta 
-'     ImiiIv  aiiti  liav«-  him  at  th<*  h«*xt  UH**ijr«*i»;  uriti  it  hr  f-annut  \tv  takrti  u|a« 
tho  t1^^t  •'•/y'#'i.<.  a  •*«roiiil  anil  tliinl  hhall  i«**u«*.  falli**!  an  *tii>iM  anil  a  piur»r*  <m*f  -ai 
But  till  iiHli(-lni«-iitit  titr  trra-on  *»r  trh^ny  a  rtift.i.*  m  tin-  tinit  |irot^-«w» ;  autl  for 
trt*ar«on  or  honnriilr  only  oii«>  •*liall  \*v  allow«-«l  i**  i««iii-..  tr »  or  lw<»  in  tlit*  t-a*^  *4 
Other  trli»iiii-F*.  hv  -tat nil'  ..'»   Kiiw.  III.  iv  14.  thouL'h  iIm*  u*a;;i*  in  to  i««ur  i-rlr 
ohtf   in   any   ti'lony.  ih«*  |iroviNiiinM  i»t'  thii*   »itatul«-   U'ln^r  in  ninut  i-a**«'«  |i>Gt.ii 
in)|ini('tii-:iliic  .  A'     AikI  m>.  in  th<*  caM*  nt*  niiMli*ni«'anoun>.  it  in  now  tiir  u-nal 
|»nM-tirf  t<»r  aiiv  ju'li^f  nt'  tlit*  court  ot'  kin^'**  iM-ni-li.  u|M»n  c«Ttit)cat«*  iif  an  in*i!rc- 
lU(*n(  touiitl.  ti»  awanl  a  writ  of  ritphi.*  inininlinti-U  .  in  ••rt^r  !••  hnnc  ii>  tt.«*  dr- 
li-Uilant.'      lint  it'li«*  a)'-cf»ni|-,  ami  if  i**  thought  |in>|MT  tn  |iiin»Uf  him  ti*  an  oat- 
lawrv.  th«'ii  a  irri'atfr  rxactni'-H  i^  nf«*«'>**»ar\  ;  tor.  m  »iirh  t'a<«<'.  altiT  ihi-  ••  imk 
writi*  havi*  isdnnl  m  a  r«-;;iilar  niimhi-r.  aiconlin^  to  the  nature  •*!' tht-  r«*|««t«ir 
crtnicr*.  uitholll    UiiV  etli-i-t.  till-  ittlrlnlrr   r«hall    h«*    put    in    (ill*  »it'/*n(    ii>  'nrr  l«i 
hiH  outlawry:   that   i*».  hi*  '-\.-a\\  U'  cx:trti*«l,  ppM  l:iiiiit<l.  ^r  riM|nir«'<l  to  •iurrrri  It-r 
at  tive  (iiiiiity  <'«oirt>,  aiiil  it  li«-  U*  n  tiiriit>il  ifuttt"  €.i't-fu*.  aii*l  •!••«•«  ii>i*  3|<|»^r 
at  tin*  titlli  »"Xa«'ii«in  nr  n'<|iiiHi(iiiii,  (||«  ii  lie  i-*  a'lju-ii:*  •!  t^i  U*  •  «jr'.iir'./   .-r  |.«t 
out  o|'th«'  |irot«-ciiiin  ot'  (hr  law.  •*••  that  In*  i-  im  ap.'iMi'  ot  takiii;;  ll.i-  U  ni  tt  ••< 
it  ill  unv  n-iH'it.  either  h\   hrin::iiii:  action**  «'r  •»liiirwi*e 

The  |»inii^hmeiit  t^ir  outiaurit^  u|Hiti  iiKJM  tiiiciit**  tor  niiM|i*iiieaii*>fir»  m  |K« 
aanie  nn  tor  oiithiwrii***  u|Min  f-i\il  aMinnn.  oi  whii-h.  ami  the  |ireviiiu«  |«n«r«a 
by  wrilH  o|'  <-«/yiii/«.  *ii-fi  t,t.t,i*,  jiihI  ffm iitni'tffn.  w*  oiHik**  in  the  |inpi^"*l.ng; 
book ,)••-•  vijs  .  t<irt«-i( u If  ot  ::iHHi<«  ainl  i-hattt-U  I'ut  an  outlawrv  in  ti>a«<« 
or  t'elofiv  aiiii'iiiitt  ti»  a  coiiMttinu  ainl  attaiii'liT  ••{  the  oflriire  « liaro**!  lu  tt« 
indictment,  a-  mufh  a**  it  the  <>thii«ler  hail  hei-n  iiiund  i;uiit\  hy  hi«  •■■•unir^  f  ' 
Hilt  litr  i!4.  lii»\\-«v«T.  -till  iiiih-r  the  proifi-tion  f»t  tin*  law.  n«  hath  torni«-H\  l^v« 
**fi*'0  1  *ol»^«-rvvil  ;.r  NO  that.  lhi*ii:*h  aiitHitlly  an  •*utla«ed  lt*ltin  ma«  f«k*l  t4i 
^  ha\«'  ftf'^it  hifihum,  and  mii^ht  hi>  kn<H  keil  mi  the  head  like  a  ««'il  hj 
any  one  that  «>h«>uid  noTt  him.  /  r  hi-enii-e.  haxini;  reniMint*«*tl  all  law.  [h*  wa»  U> 
bi*dialt  Willi  a**  in  a  -' at ••  of' nature,  when  every  i*iii>  that  fthouhl  find  him  mt^il 
hIuv  him.  \tt  iH<u.t«>  aviiiil  -ui  h  iiiiiumaiiil> .  it  •<«  holden  that  ihi  inan  ia  etttit^tf^d 

.«    «^   «|^.f.-t.i    n  '    ill.:    I*  1-   34 

•  •  .  II  I  I-  •    I  ■  •  -r«  i^£'  i;« 

•    «.,'  I.  .  k  II.    I    «  •  >.'..  >i  ■/   ti  rr    •    t     t.i   Uu  IJ> 

«*#.  Ta\Ii*r.  i-l.  ilii'i.  til**  l.i«t  «*:i««*«  uf^iii  iIm*  »iiti|is  t.  mht-n*  llit*  nii«i<*  nf  |-nai«^««ijiif  m 
driailtd  nt  i  ir^*!'.  h**!  to  th**  txi.tl  iiU4itiiin  "t  ii|i|rt-.i|«  <>t  iiiunliT.  an  nrll  as  «>f  in^wM. 
fehui).  **r  iiIIm  r  uMi'ih*-.  tii;:.(h«  r  with  «i.t;:i'r«  nf  kitlli*.  I>,ii  lli<*  |«APin|t  of  ib>*  •CaXikU  «t 
^i*(i.  III.  IV  !••      *  iiirn . 

'  Now.  I'\  flu   4"»  «!•■•   III.  ■■.  'I*,  trhi-n  Biiv  |*r«in  i*  ehartfi**!  with  an  nlffptiop  Krli^«  tk« 
«lr);rt<«*  nl  t'-l<'ii\.  t-tv  ••'  tii**  iMii»*i-«  rn.i\.  xii  nii  iil)i<l.i\ii  ihfri-<if.  of  on  iKr  |if««lu<(t»  a  t^ 
an  iimIi*  till*  lit.  ":    tii  :iit<>i!ii.i*:tiii  tili-l.  >-ii«-  lit*  vi.irriant  for  a|i|»ri<hmdin^  a«i-i   Ir^l^f 
hull  t'>  li.til  :  aiul  i!  if   n'-.:l>  •-!•  ^r  i-fi'ii-***  !••  iHi^tiiw  mi  ImiiiiiiI.  Iir  mat  In*  cotumii:**!  • 
Kaot  until  lie  t  .'n!  •!  m*  ^t  i«  •ii-i-liMrL'*-«l  -   ''iiitti. 

IK  tin*  >t.i!ii''  il  A  i'_  \  :<  1  ••  rj.  •>.  .:.  ^U*u  iiiiv  ini|irini«*nt  i«  found  in  anv  «^^n  V 
•ijef  mi'l  tirii..ik<i  iT  L*i«»I-<lfii\t'ri .  or  in  :in\  iniiri  <il  ci-ihtuI  or  miaftrf  aiia  ^n<.  ^^^m^ 
any  |nt»«'Ii  .it  li'j.  ur:*T)iir  1m-  ii.i-  \»*-*  i\  |ii-\i->ti«i\  tMiuipl  h\  rt*t<o|tniBanor  u>A||«^f  e 
U<»t.  (h«-  •-]•  rk  ••!  :ii  i.i  :Mti>nr>.  *t  •  !•  rk  «>t  tli^*  |>«a<  ••.  a-  (lit*  t»f  may  In*,  may  al  mt**  «in^ 
iiwur  A  !-•  ri  til  .ii<- ••;  >!.•  ft  iii'iii  T!iii  lit  li.txii.:  l-«i-n  t*>iin<l .  iiii«l.  ufvio  ita  |irnilitit#«  • 
Jiiji|ii'«*  t<<r  till  I  tiiiti:  \  (ir  ;  1  n  •-  m  ).'  r«-  ili**  •>!!•  nii'  m.-i*  •  ■•iiiTiiitta-t|.  tir  iihm»  Ih^p  «l^f*-«»  taa- 
rtwiih**.  ii«.i>  i-'U>-  hi-  w.tii.iiit.  .iifl  i)i«'i«ii|-*iii  i-oiiiiiiiC  liiiu  lor  trial  or  adm^t  ^hm  i^ 
bail.    Sti  «  ii:t 

'In  iiiii*!  •  .1- -  riou  III  whii  h  :i  |>«r«->ti  •-•>ii%  ■«'ri-«|  \*\  a  vt>rdti-1  in  de|inT^  of  *l^t%\  ■ 
p^rwin  iiMti  iMi-'l  \\  111  :i!->>  I  •- ■•ti-ti  •!  ••!  i  l<-r.'\  .  %«■!  ••■ri-i'  lr«t  iiinlanonB  may  prr^l*  •«-» 
rPDiain  whir«-.i  )-«t*<<i.  ■  .ilti%«-i  \\n\  \t%\»  *'.••: ^\.  th«>«jfc;h  if  he  had  bi*n  tnvU  W  \hm 
Mm<*  I'tf'-ii-  •-  h<  » •  <il-l  II  -t  \t.\\  t-  I  •  •  ri  •  iili'ii  •!  i<>  that  |-ri\  iU*|;v.  Sre  Foil^f,  ^iSQl  S 
Hawk.  4^1.    4  i     i:    li..     ('iiKi>TM>. 
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to  kill  him  wantonly  or  wilfully,  but  in  so  doing  is  guilty  of  murder,(^)  unlesa 
It  happens  in  the  endeavour  to  apprehend  him;(A)  for  any  person  may  arrest 
an  outlaw  on  a  criminal  prosecution,  either  of  his  own  head  or  by  writ  or  war- 
rant oi'  capias  utlagatum^  in  order  to  bring  him  to  execution.  But  such  outlawry 
may  he  frequently  reversed  by  writ  of  error,  the  proceedings  therein  being  (aa 
it  is  tit  the}-  should  be)  exceedingly  nice  and  circumstantial;  and  if  any  single 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry  is  illegal  and  may 
he  reversed,  upon  which  revei^sal  the  party  accused  is  admitted  to  plead  to  and 
defend  himself  against  the  indictment. 

Thus  much  for  process  to  bring  in  the  offender  after  indictment  found;  during 
whieh  8ta«^o  of  the  prosecution  it  is  that  writs  of  certiorari  facias  are  usually  had, 
thouich  they  may  he  had  at  any  time  before  trial,  to  certify  and  remove  the 
indictment,  with  all  the  proceedings  thereon,  from  any  inferior  court  of  criminal 
jurisdiction  into  the  court  of  king's  bench,*  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal.  And  this  is  frequently  done  for  one  of  these 
iour  purposes :  either,  1.  To  consider  and  determine  the  validity  of  appeals  or 
indictments,  and  the  proceedings  thereon,  and  to  quash  or  confirm  them  as  there 
is  cause;  or,  2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  pro- 
bably be  had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have 
the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of  king's  bench,  or  before 
the  justices  of  nisi  prius;  or,  3.  It  is  so  removed  in  order  to  plead  the  king's 
pardon  there;  or,  4.  To  issue  process  of  outlawry  against  the  offender  r^tooi 
iu  those  ^counties  or  places  where  the  process  of  the  inferior  judges  will  *- 
not  reach  hiin.(t*)  Such  writ  of  certiorariy  when  issued  and  delivered  to  the  infe- 
rior court  for  removing  any  record  or  other  proceeding,  as  well  upon  indictment 
as  otherwise,  supersedes  the  jurisdiction  of  such  inferior  court,  and  makes  all 
sul)sequent  proceedings  therein  entirely  erroneous  and  illegal,  unless  the  court 
of  kind's  bench  remands  the  record  to  the  court  below,  to  be  there  tried  and 
determined.  A  certiorari  may  be  granted  at  the  instance  of  either  the  prose- 
cutor or  the  defendant:  the  former  as  a  matter  of  right,  the  latter  as  a  matter 
of  discretion  ;  and  therefore  it  is  seldom  granted  to  remove  indictments  ft*om 
the  justices  of  gaol  delivery,  or  after  issue  joined  or  confession  of  the  fact  in  any 
of  the  courts  below. (A)* 

(9)  1  Hal.  P.  C.  4»7.  OS  HaL  P.  C  2ia 

(A)  Bracton,  fol.  125.  (*)  2  Hawk.  P.  C.  287.    4  Burr.  740. 


'  F(  r  the  definition  and  history  of  the  writ  of  certiorari,  see  Fits.  N.  B.  554  As  the 
court  of  King's  Bench  has  a  general  superintendence  over  all  other  courts  of  criminal 
jnri$:<liction,  80  it  may  award  a  certiorari  to  remove  proceedings  from  them,  unless  they 
ai'<'  expressly  exempted  from  such  superintendence  by  the  statutes  creating  them.  2 
Iluwk.  P.  C.'286.  Rex  v^.  Young.  2  T.  R.  473.  Rex  ve.  Jukes,  8  T.  R.  542.  But  eertionm 
cannot  be  tiiken  away  by  any  general,  but  only  by  express  negative,  words,  (Rex  v*.  Reeve, 

1  W.  Rla.  231 :)  and  a  statute  taking  away  certiorari  does  not  take  it  from  the  crown,  unless 

expressly  mentioned.     Rex  vs. ,  2  Ohitt.  R.  136;  and  see  Rex  v^.  Tindal,  15  East, 

3:iy,  n.     Certiorari  lies  from  the  court  of  King's  Bench  to  justices,  even  in  cases  which 
they  are  empowered  Jinalli/  to  hear  and  determine.    2  Hawk.  P.  C.  286.    Rex  w.  Horely, 

2  Burr.  1040.    Uartley  vs.  Hooker,  Cowp.  524. — Chittt. 

*  Hut,  by  statute  5  i  6  W.  1 V.  c.  33,  s.  1.  it  was  enacted  that  no  certiorari  should  issue  to 
r<  move  any  indictment  or  presentment  into  the  King's  Bench  from  any  court  of  ses&ions, 
a--iz«'.  nyrr  nth!  tcniunrr,  and  gaol-delivery,  or  any  court,  at  the  instance  of  the  prosecutor 
or  any  other  peTson,  (except  the  attorney-general,)  without  motion  first  made  in  the 
Kin;.;'s  K<Micb  or  before  some  judge  of  that  court,  and  leave  obtained  in  the  same 
manner  ils  where  the  application  was  made  by  the  defendant.  And  now,  by  statute  16 
Vict.  (\  .'0,  s.  4,  no  indictment,  except  indictment^t  against  bodies  corporate  not  authorised 
to  appear  by  attorney  in  the  court  in  which  the  indictment  is  preferred,  can  be  removed 
into  th«'  court  of  Queen's  Bench  or  into  the  Central  Criminal  Court  by  writ  of  certiorari^ 
either  at  the  instance  of  the  prosecutor  or  of  the  defendant,  (other  than  the  attorney- 
general  acting  on  behalf  of  the  crown,)  unless  it  be  made  to  appear  to  the  court  from 
which  the  writ  is  to  issue,  by  the  party  applying  for  the  same,  that  a  fair  and  impartial 
trial  of  tlie  cii^e  cannot  be  had  in  the  court  below,  or  that  some  question  of  law  of  more 
than  usual  tlifficulty  and  importance  is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the 
premi^e<  in  respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be  required 
for  it:^  satisfactory  trial.     If  the  indictment  be  removed  at  the  instance  of  the  defendant^ 


At  till'*  *«ta::«*  **l  |ir«»<(i'riitiiiti  aUn  it  i^  that  iriilirtiiiriitA  rtiin*l  I»t  iht*  sracl 
jury  a;;iiiri-t  :i  jui-r  iiiii-l.  in  n»ii-i  «|Ui'in-i'  t»\'  :i  «rit  ••!"  « » rf »  .r-fn.  In*  f«rt.rii'i  i%  : 
inili^iiiUlt  •!  iitti  till-  I'curt  ••!  |<;irli:iiiifiit.  iT  iiitt*  (liut  iif  tli«*  lonl  tit>:h  >li-«Arl 
i>r  Cir«-:it  Kntaiii ;  aiiil  thai,  in  |iI:m  i «  ••!'  i\«-lu-i\<-  jari-<li(  tiuii.  a*  lt.«-  t«<*  ur. 
vi'i>itif!«,  iii<lit  (in«-iit*t  niii«i  \*v  4I1  li\frf'<l  •  ii|H»n  i'lialti-ii;;i>  ainl  liiiiiiii't  !■»«;?•' 
EaiKvitii  tlir  t-niirt.'*  tlirniii  i-*(al>Ii*«ii«  il  \*\  rliarti-r  iiii<l  « «riidruic«i  \*ym/^t'( 
|iKrlittiiii'iit.  t«>  !•«'  ttiiTt'  ri"*|ii-4-tiv«'l\  iriftl  atnl  iirt**riitiiu*«| 


(•IIAI^TKII  XXV 

OF   AHKAlifNMKNT  ANh  ITS  IMMPKNTS. 

*^*^1         *^Viir.N  the  (>fr«'n«l<*r  rithrr  Bp|»ram  Tfvluntarih' to  mn   indirtmrnl.  c«r 
^     m'ttH  )H*ri>n*    ill    ni^vtiitly,  f«r   in   Imiii^ht  in    ap«»n   triniinal    pn^fr^^  Uj 
annwcr  it   in   thi*  |in»|MT  i-tmr't,  lie  i<«   iiiim«*<liatrly  to   ktv  nrrciiyM/'i  tkrnma  . 
which  irt  the  titUi  Map*  of  friiiiiiiai  imn^rcutifm. 

To  amii;n>*  '^^  i»«>tliin^  i-Ui*  hut  to  mil  th«*  ivriwimT  to  the  hmr  ^4  the  cp«n. 
I«i  aiwwrr  thi*  nuittrr  char;;**)!  u|inii  him  In  thi*  inillitnifnt  ni)  Thi*pn»i>Arr  »» 
til  h(M'aUr<l  ti»  thf  har  hy  hi?*  naiii«*;  »ii«l  it  !••  hiiil  ihiwu  in  fiurftntirnt  l*^«k*  ^ 
that,  though  un<l(*r  an  in<li('tni«-iil  «it'  th«*  hit;hf«t  natun*.  hp  muM  )*r  Kn>Qieht 
to  thf  har  \rith<*iu  irf»ii!4  «»r  unv  manner  nf  '•hnt-klif*  or  U»n«|4.  unlr^M  thrrv  ^ 
rvi<h*nt  (hnii^iT  ot'  un  <'!«r»|H\  an*!  tht*n  ho  rnuy  U*  mi-un-il  with  inm^.  Hat  %r\. 
in  Iiayi*r*!«  mm*,  .k.u.  17-..  a  iiitt'rr<-iii'««  m-u**  taken  hrtween  the  time  «*f  arrBiipi 
ment  anil  the  time  ni*  trial;  an' I  aroinlinirly  the  priMiner  MimmI  at  tiN*  tar  in 
ehaiiiM  during  the  time  «>!'  hi-*  arraiirnini'iit  C)' 

*'i*>11  *^Vhen  he  iH  l*nMi^ht  !•»  the  har,  he  if*  ealleil  u(N»n  hy  name  to  ht*l*i 
-'  u|i  hin  huml ;  whieh.  th«>ui;h  it  may  iM*em  a  trifling;  rin-um^taai-e.  vet  i* 
of  thiH  im|N»rtanee,  that  hy  the  huMlii:;  up  ot*  hi*  hantl  r»riit.«ffir  a/^  per^>ntt.  aa-l 
he  own**  hini^'lf'  l<t  )***  «*!'  tl1.1t  natn«*  hv  i^hirh  he  i«  f-ulh'«l  \ii)  liowrTer.  it  •« 
not  an  iriili**p«ii-ahlf  4rn-ni«iiiy  :  t«'r.  In'tni;  raleulnteil  nien-ly  for  the  par|«(rtr  of 
iilentityin:;  tin*  perrMin.  aiiv  ••ihrr  a<-knt*\ileili;nii-nt  will  answer  the  purfHMr  &« 
well:  tliiicliirf.  it'  the  pri»Mni-r  tihttinately  ami  ront«*niptuom>ly  refuiHf*  to 
up  hi?*  haml,  hut  4-ontri*fH-^  he  in  the  |K*nMin  nami*«l,  it  i.t  tally  nuflirNrnt  *t 

ThiMi  the  iiiilii-tniviit  i*«  lo  he  rea«t  to  him  «li**tinrily  in  the  Knf(lii4i 
I  W'liieh  \«a**  taw  ivi-n  whih*  all  f>(li<-r  pnirc«'ilini;«  were  In  Latin.'  that  he  mat 
fully  un<ler^tan<l  hi-  fhar::«'  Atlir  uhii-h  it  i*«  to  lio  tlemanded  of  him  whether  L« 
hi*  piilty  of'  I  lit-  rrinie  wlii-n-«it  he  -tan>i*«  in(ht-tc«l.  or  ni»t  guilty.  By  tike  aUd  €^»«. 
nion  law  tli«-  u<-i'i-*«*t*rv  eiiul<l  n^t  hf  arrai^iuMl  till  the  priiti'i|ial  wan  attAibtc*L 
unle***»  Ih*  eh4»f*«'  It:  t«»r  In-  niii^lit  waive  the  K-nvlit  «*t  the  law;  and  tber«^tf« 
trineipal  ahtl  aeee^-'irv  iniirlit.  an«l  may  niill,  Ih*  arrai«;nt*<l.  and  plewl.  and  ai«c» 
H*  trii'l.  (•ii;<  titer.  Hut  fiiliii-wi<M'.  it'  the  prinei|Kal  had  never  heen  indirtcO  at 
all.  an^l  **(ihh1  luute,  ha'l  i-h-iilrh;;i*<l  alH»ve  thirty-tire  juronn  pen*mptonlr,  Iu4 
elainp'il  th**  lM-n«'tit  of  i-iir;:y.  li:i<l  ohtnineil  a  itanhm.  or  had  died  beforr 
attaiti'hr.  tli«-  :i(i-«*«>**iiry  in   any  nt  theM-  iiftM>i«  luufd   not  l*e  arrmiglied  ^  Utr  a« 

•  3  llkl  I'  •  •  HM^Tn^lm,  n  at. 

•  n-Mt  .-  .  ,1  .  .  m  '  }*.f*.   M,rt  r. '   t' r  I    I   I  «  J  11*1  r.f  xu 
IM  i  i.r     i  /  I     Ht  M  •    •     «f«iiiiir  I*  •-  :•      .  ii.«i                             •  a««*  1^ 

-A      k>l    I        .11.1    I    •     .••      .lUak    IM     .«« 


I 


li«*  niii«!  •  r.s  r  :i)T<i  .1  ri>i-ii^ii:/.iii«  •   t<>  {•  a  •  x-t*  if  rum  :iMi'<I  .  Mti'i  Mt.  cm  theolhrr  hatod.  J 
tli<*  nnli'  'III*  lit  I-*-  M'iii'ii •■•t  iit  il.i   iii-t  iii-  r  •  ■!  thi-  |ir*»-«-*'ui«'r,  In*  niii«t  rnl^  intoa  iwra^ 
Til  Mill  I*  T*>  p.i)  <••>?•>  in  ill-  •-\ini  "f  ti.i  lii!- tfl.iiit  l-«-.nt:  ai-iiuiitol  — Sri«*BT. 

* 'I'hi*  v«<  ;'l  III  I..iTiti    l"r<l  II.iN-  -.i\-     -  i.'i.iiht'r  ili.iii  -ui  r.tTi.  •./«« /•^urr.  and  IB  Farttck. 

»' r    ,.r    .iM.r.  vt  »t.-l.   :/'.....     1*  Mil    I*.  «*  ■Jl*'-      'MKioriAH. 

'  AihI   It   Ki*  >  If  •   lt«ii  \i»\'\  tl..i!  tl.i  t'turt   li.t!>  Ik*  Muthtiriiy  to  order  tlM"  irott*  to  W 

!.iki>li  •  tl    l.:i    *!.•     |ti-'li«T    hoj*    |>Ii»it<i    ;kli'l    l)i«'  JUM   *rv   cliAT^cd   to  tfj  kioa.      V| 
«aM>,  1^-ai  li.    it.     <'aKi«TiA». 
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ronsitittt  whether  any  felony  was  committed  or  no,  till  the  principal  was  attainted; 
and  it  might  so  happen  that  the  accessory  should  be  convicted  one  day  and  the 
principal  acquitted  the  next,  which  would  he  absurd.  However,  this  absurdity 
coul<l  only  happen  whore  it  was  possible  that  a  trial  of  the  principal  might  be 
had  subsequent  to  that  of  the  accessory;  and  therefore  the  law  still  continues 
that  xhv  accessor}'  shall  not  be  tried  so  long  as  the  principal  remains  liable  to 
Ix'  tried  hereafter.  But,  by  statute  *1  Anne,  c.  9,  if  the  principal  be  r^ooi 
oneo  convicted,  and  before  attainder  (that  is,  before  he  receives  judg-  *- 
nu-nt  of  death  or  outlawry^  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwise;  or  if  the  principal  stands  mute,  or  challenges  peremptorily  above 
the  legal  number  of  jurors,  so  as  never  to  be  convicted  at  all ;  in  any  of  these 
cases  in  which  no  subsequent  trial  can  be  had  of  the  principal,  the  accessory 
may  be  proceeded  against  as  if  the  principal  felon  had  been  attainted  ;  for 
there  is  no  danger  of  future  contradiction.*  And  upon  the  trial  of  the  acces> 
sory,  as  well  after  as  before  the  conviction  of  the  principal,  it  seems  to  be  the 
better  opinion,  and  founded  on  the  true  spirit  of  iustice,(/)  that  the  accessory 
is  at  liberty  (if  he  can)  to  controvert  the  guilt  of  his  supposed  principal,  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law.* 

When  a  criminal  is  arraigned,  he  either  stands  mute,  or  confesses  the  fact; 
which  circumstances  we  may  call  incidents  to  the  arraignment ;  or  else  he 
pleads  to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
ceedings. But,  first,  let  us  obsei*ve  these  incidents  to  the  arraignment,— of 
standing  mute,  or  confession. 

I.  Regularly,  a  prisoner  is  said  to  stand  mute  when,  being  arraigned  for 
treason  or  felony,  he  either,  1.  Makes  no  answer  at  all;  or,  2.  Answers  foreign 
to  the  purpose,  or  with  such  matter  as  is  not  allowable;  and  will  not  answer 
otherwise  ;  or,  3.  Upon  having  pleaded  not  guilty  refoses  to  put  himself  upon 
the  country. ((/)  If  he  says  nothing,  the  court  ought,  ex  officiOy  to  impanel  a 
jury  to  inquire  whether  he  stands  obstinately  mute,  or  whether  he  be  dumb 
tx  vtsitatione  Dei.  If  the  latter  ap)>ears  to  be  the  case,  the  judges  of  the  court 
(who  are  to  be  of  counsel  for  the  prisoner,  and  to  see  that  he  hath  law  and 
justice)  shall  proceed  to  the  trial,  and  examine  all  points  as  if  he  had  pleaded 
not  guilty. (/i)*     But  whether  judgment  of  death  can  be  given  against  such  a 

(/)  Fost.  S(»,  tc.  (#)  2  HaL  P.  a  31A.  (*)  S  Hawk.  P.  C  337. 

'  And  now,  hy  the  11  &  12  Vict.  c.  45,  8.  1,  an  accessory  before  the  fact  to  any  felony 
may  be  indicted,  tried,  convicted,  and  punished  in  all  respecta  as  if  he  were  a  principM 
t'rion  ;  and  an  accessory  after  the  fact  to  any  felony  may  be  indicted  and  convicted  eitner 
as  an  accessory  after  the  fact  to  the  principal  felony  with  the  principal  felon,  or  may  be 
indicted  ancl  convicted  of  a  substantive  felony,  whether  the  pnncipal  felon  shall  or  shall 
not  iiave  been  jircviously  convicted  or  shall  or  shall  not  be  amenable  to  justice. — 

St  K  WART. 

*  St^e  the  7  Geo.  IV.  c.  64,  by  sect.  9  of  which  accessories  before  the  fact,  whether  in 
cases  of  felony  at  common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made, 
may  be  tried  as  such,  or  as  for  substantive  felonies,  by  any  court  having  jurisdiction  to 
try  tlu*  principal  felons,  although  the  offences  be  committed  on  the  seas  or  abroad,  and, 
it  thi'  otfenccs  be  committed  in  different  counties,  may  be  tried  in  either. 

l^y  vo(  t.  10,  accessories  after  the  fact  may  be  tried  by  any  court  having  jurisdiction 
Mv«  r  tlie  principal  felons,  as  in  the  preceding  section  ;  and,  by  sect.  11,  in  order  that  all 
;u'<-.  s-orjes  may  be  convicted  and  punished  in  cases  where  the  principal  felon  is  not 
;!tf;iint«'«l.  it  is  enacted  that  accessories  may  be  prosecuted  after  the  conviction  of  the 
]  r:n«ip:d  frlon.  tliough  the  principal  felon  be  not  attainted.  See  further,  as  to  arraign- 
ni<  lit.  I  Curw.  Hawk.  P.  C.  4.S4.  1  Chitt.  C.  L.  414.  The  statute  mentioned  in  the  text 
1-  n'pe:ib'<l  by  the  statute  7  (ieo.  IV.  c.  64. — Chittt. 

"•  \\\  7  iV  s  (tco.  IV.  c.  "!'!<,  P.  1,  where  the  prisoner  pleads  "Not  guilty,"  without  more, 
lie  vhall  }>«*  put  on  Ills  trial  by  jury;  and,  by  sect.  2,  if  he  refuses  to  plead,  the  court  may 
•  nl.r  a  plea  of  "Not  guilty'*  to  be  entered,  and  proceed  as  in  other  cases.  But  the 
latter  is  diseretionary :  and  where  there  is  any  real  doubt  whether  the  refusal  to  plead 
^ris«'<  from  ob-«tinacy  or  inability,  the  court  may,  and  will,  impanel  a  jury  to  thai 
•pu'<tion.  In  cjuses  of  in«janity  this  is  specially  provided  for  by  the  unrepealed  « 
of  .t'.«  iV  40  <i.  o.  III.  c.  94,  sect.  1  of  which  enacts  that  the  jury,  in  case  of  anv  uar 
charged  with  treiu^on,  &c.,  proving  upon  the  trial  to  be  insane,  shall  declare  wl 
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•  'I**''!     'I'ri-'oiiir  \N  Itii  lialli   mxi-r  |>It  :i'li  i|.  iiii<i   i  an   f^uy  ii«ilh*ii^  in   arr«  •!   •; 

'  "'  -^      |iiilL:tii«  lit,  i«>  a  |HMiit  \  •-(   liiuli  tt  r iiiiiii  <1    * 
ll*  lit-  Im-  t>>uii>l  to  Im-  iil>-Mn.it<-l\  titiilf.  .  w  liii  li  a  |ir;-<*>iM-r  KatK  !■• « i.  ht  '.•i  '.-      • 
tliHt  liatli  <  lit  iiiit    iii^ouh    t>iii::iii  .     I.     tlii-ii.it    It  l<    "It   uii    siiiln  tiiit  i.t  ••!    i.  ^^ 
trt'iiMiii,  it   liiitli   l<>ii:^  !••  I  ti  tli-aity  -ittl«ij   that   otaiiiiin;;   inuti-  i**  aii««|UiV^.    . 
tM  11  f-iiii\  n  ti<iii.  :Mi<1  III'  •*[iall  ifi  «-i\i-  lln-  ri.iihi-  jii'li^iiH  lit  aii>l  •  \ii  ati<'ii    .        A 
ll**    ill    till-    thr   l.._:lii**l   I  I  III. I-.  "I'   aUc    III    !i.«     !>'Ui«*t   oiM'i  II  «  ••!   Itl<<ii\.\  X 
|N'til  Ian  i-ii\  .  aipl  iii  alt   iiu-'I'-iim  .iii"iir-.  -taifliii;:  iiiu(«-  hatli  aiwajkn  \-%-^tt  t.,« 
vui«-iil    til  (-••ii\  H  t  lull       Uut    ii|Miii    :t|i)ii-aN 'ir  iii>lii  tun  iit^   l«ir  ••t)i«-r  lt«itii;i* 
pftit    tr«-a-i>ii.  tilt-   (•ii-iii«T  >\a-    ii'>1.1'\   tin'   aiitiiiit    law .  liiikr*!    Uf-'ti  m^  •• 
vii'ti'il  -«•  a-  t«i  iiiiivi'    iii«l 'iiii  ht  I-tr  llif  l«l«iii\  .  l-iit    oliiMil-l   fur   Ui*  •>)>«:. i..    • 
liUV«'    I'liiiMil   t  III-  till  ill*'   •^i  nil  III  «-  <•!  ^  • /iii/K  I .  ••!    ^''i«     u  h:i  I),  a^  M  ...  aj  |i  Af 
|)r«'*«4'iitl\ .  u  a-*  ppi|ial'l\  iiiitliiii:;  ii»<»ir  tliaii  a  t  ••!  luptiii  al>l'n-\  laluiit  •'!  ^r  •  #. 

Hrtiiiv    till-  wan   |ii-i>iiiiiiiH  i-il,  till-    |iri*»«iii«-r  lia>t    imt    **u\\  fntiti     f'/ui   n.r.       :  «. 
ttlr^»  a    r«»|iitr  ••!   a  \v\\   liniir*.  aii*i  tin'  -i'lilfini-  \\a^  •Itttiiii  lly  n'a<l  t*i  li.ii*.  :.  ^ 
he*  iiii:;lit  ki.iiu   In**  ilaii^rr.  /'•    .umI.  attt-r  all.  it   In*  <  ■•iiiiiiu«<t  ••I'^tiiut*-.  ai.-:  '.  - 
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l)eginning  thereof  they  erected  a  rack  for  torture,  which  was  called  in  derision 
the  Duke  of  Exctcr'8  daughter,  and  still  remains  in  the  Tower  of  London  ;(o) 
where  it  was  oecjwionally  used  as  an  engine  of  state,  not  of  law,  more  than 
oiK-e  in  the  reign  of  queen  Elizabcth.(/>)  But  when,  upon  the  assassination  of 
Villiers,  duke  of  Buckingham,  by  Felton,  it  was  proposed  in  the  privy  council  to 
]iut  the  assassin  to  the  rack  in  order  to  discover  his  accomplices,  the  judges,  being 
consulted,  declared  unanimously,  to  their  own  honour  and  the  honour  of  the 
lOiiirlish  law,  that  no  such  proceeding  was  allowable  by  the  laws  of  England  (a) 
it  seems  astonishing  that  this  usage  of  administering  the  torture  should  be 
said  to  iirise  from  a  tenderness  to  the  lives  of  men  ;  and  yet  this  is  the  reason 
^iven  for  its  introduction  in  the  civil  law,  and  its  subsequent  adoption  by  the 
'reiich  and  other  foreign  nations  ;(r)  viz.,  because  the  laws  cannot  endure  that 
any  man  should  die  upon  the  evidence  of  a  false,  or  even  a  single,  witness,  and 
therefore  contrived  this  method  that  innocence  should  manifest  itself  by  a  stout 
denial,  or  guilt  by  a  plain  confession.  Thus  rating  a  man's  virtue  by  the  hardi- 
ness oi  his  constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  !  But 
there  needs  only  to  state  accuratcly,(«)  in  order  most  effectually  to  expose  this 
inhuman  species  of  mercy,  the  uncertainty  of  which,  as  a  tost  and  criterion  of 
truth,  was  long  ago  very  elegantly  pointed  out  by  Tully,  though  he  lived  in  a 
state  wherein  it  was  *usual  to  torture  slaves  in  order  to  furnish  evi-  r^too- 
dence  :  ^*  tamen,'*  says  he,  **  ilia  tonnenta  gubernat  dolor y  moderatur  natura  »■  ' 
ruju.^quc  turn  aniini  turn  corporis,  regit  qucesitor,  flectit  libidOy  corrumpit  speSy  infirmat 
mt'tuSy  ut  in  tot  reruin  angnstiia  nihil  veritati  loci  relinquatur.*\t) 

The  English  judgment  of  penance  for  standing(u)  mute  was  as  follows:  that 
the  prisoner  be  remanded  to  the  prison  from  whence  he  came,  and  put  into  a 
low,  dark  chamber,  and  there  be  laid  on  his  back  on  the  bare  floor,  naked, 
unless  where  decency  forbids;  that  there  be  placed  upon  his  body  as  great  a 
weight  of  iron  as  he  could  bear,  and  more;  that  he  have  no  sustenance,  save 
only,  on  the  tii-st  day,  three  morsels  of  the  worst  bread;  and,  on  the  second 
(lay,  three  draughts  of  standing  water,  that  should  be  nearest  to  the  prison- 
(ii)or  ;  and  in  this  situation  this  should  be  alternately  his  daily  diet  till  he  died, 
or  (as  antiently  the  judgment  ran)  till  he  answered.{u) 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common 
law.(»r)  or  was  introduced  in  consequence  of  the  statute  Westm.  1,  3  Edw.  L  c. 
V2,(x)  which  seems  to  be  the  better  opinion.  For  not  a  word  of  it  is  mentioned 
in  Glanvil  or  Bracton,  or  in  any  antient  author,  case,  or  reckon!  (that  hath  yet 
been  produced)  previous  to  the  reign  of  Edward  I. ;  but  there  are  instances  on 
record  in  the  reign  of  Henry  lll.iy)  where  persons  accused  of  felony,  and 
standing  mute,  were  tried  in  a  particular  manner,  by  two  successive  juries,  and 
c(»nvicted  ;  and  it  is  asserted  oy  the  judges  in  8  lienry  IV.  that,  by  the  com- 
mon law  before  the  statute,  standing  mute  on  an  appeal  amounted  to  a  convic- 
tion of  the  felony. (r)  This  statute  of  Edward  I.  directs  such  persons  r*ooQ 
*"  as  will  not  put  themselves  upon  inquests  of  felonies  before  the  judges  »■ 
at  the  suit  of  the  king,  to  be  put  into  hard  and  strong  prison  (soient  mys  en  la 
prisone  forte  et  dure^  as  those  which  refuse  to  be  at  the  common  law  of  the 
land."  And,  immediately  after  this  statute,  the  form  of  the  judgment  appears 
in  Flola  and  Britton  to  have  been  only  a  very  strait  confinement  in  prison,  with 
hardly  any  degree  of  sustenance;  but  no  weight  is  directed  to  be  laid  upon  the 
body,  so  as  to  iiasten  the  death  of  the  miserable  sufl'erer;  and,  indeed,  any  sur- 
chaii^e  of  ])unishinent  on  persons  adjudged  to  penance,  so  as  to  shorten  their 
lives,  is  reckoned  by  Home  in  the  Mirror(^tf)  as  a  species  of  criminal  homicide. 


( - ,   •.  1  iMt.  :■«').  («)  Prn  SuUi,  2S. 

/■,  II  .rr  .«-'.  4'>^..  (*)  2  UiU.  P.  C.  319.    2  Hawk.  P.  C.  3». 

19    r.u^hw  (\.||.  i.  rvTv^^.  (*)  BrittoD.  c  4  Mid  22.    Ftet.  Z.  1,  (.  34,  ^  33. 

/>  ' '.  /  i.  '.K  t.  41,  /.  ^,  and  t.  47,  1. 16.     Furt««i.  ^  LL.  (*)2  Inst.  179.    2  Hid.  P.  C.  322.    2  lUwk.  P.  C  880. 

.1 '  V  . .  21.  C)  SUiiudf.  P.  C.  149.    Btrr.  82. 

•    Tl).'  nnrqnis  H«H*cari:i,  'ch.  M'\)  In  nn  pxqaitiite  piece  (9)  Emljn  on  2  Hal.  P.  C.  322. 

)•(   r  lill-rv.  h.«>i  pruiMt-i  tl  ttiiH  proMfni  with  n  gmritj  and  (*)  Al  commcn  Ujf,  avamt  U  atattUe  de  WfM.  \,  e,  1%  ii 

l<r<<  i.i,iti'tli:it  an-  iiuly  iii,ith<  ui.iticiti : — '■  Ihv  forcv  of  th«  atcun  tut  ettrt  appealj  ei  utitttrt  mmle,  M  <erro  oomfat  db 

iiiii^<l>!4  .'iri<l  th-  K(ii'«ii>ility  of  the  nerve<<  of  an  InnooMil  /tUmjf.    M.  8  Kea.  lY.  2. 

|M-r>»>n  UitiK  Kivi'ti.  it  i«  n-tiuin-d  U*  find  tht>  dcgrM  of  p«in  (*>CU.  1,  |9. 
0'H-in.M  try  to  iu.ikf  hiiu  cuuleM  hinuelf  guilty  of  a  ^Tea 
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It  uImi  rlnirly  appfiir^.  hy  a  nM-nni  oi"  :t1  Ki|w.  Ill  .A.  tliat  llit»  |iri*«*n«*r  nnjlat 
then  )Ni«.«.il>ly  Mit'-i-t  iiir  t'irty  (l:i\x  uiiiliT  lliin  liiiifrriiii;  |iuiii«liiiuiit       I  •t.-*ui<l 
th«*ri'lMri*  itii:iu'iiii*  (hut  th«*   |irartii'«*  fil'  loailiii&;   Imii  uiih  H-<'i:;hlM.  or.  m«    it  mmm 
iiHiiall\  <'alli-<l.  y'/'««'fi/  fn/u  t.t  linifh,  \i u^t  ^nuliiully  ininHluri'il  |i«tw-<  i-ri  o|   li^i« 
111    hikI  *^  lli'ii    IV  .  u(  uhirh   lar-l  jmtmmI   it   tii>(  a|i|H'ani  u|Nin  *>ur  biM»k«.  * 
iK'iii;;   iiit«'ii>li  il  an  a  oiNM-irn  nf'  iiiit('\  to  tli«*  fl«-itiii|ii«'iii,  hy  ilfiiwriiii;  Inrn  ri^r 
HiNtiii'r  tpiiii  li)<«  tiiriui-iit  :  aii«l  lifiirt*  I  |in*f*iiiiii*  it  ul^»  Ma**  that  ttif  ilunili'>ii  •>! 
thv  |Mii.iiir«'  wa<«  tl)«*ti  tir^l  •/•  altm-il:  uikI.  iii**t«'a*l  otriintiiiiiiii^  fi//  Ar  iiiuKr/fJ. 
it  ua**  liin-fti'ii  ti»  mn  tin  tic  ft  II  hr  dud^  which  iiiii*»l  very  immmi  ha|i|icn  uh>ifr  an 
c'lMiriiiOiit  |»n'">^iiri>. 

Thr  mil vrtaiiity  of  it-  oriuiiial.  thi*  (ioiihti*  that  wen*  i*niiriMTo<l  of  il«  l«*^alili. 
anti  the  rt'|iii:;iiaiH-r  of  it«»  ihniry  ■  lor  it  wan  niri'U  ram<*«l  into  |irai*ii«v  t*t  ii«r 
hiiiiiaiiity  III'  thf  hiws  of  Kiii;hiii«l.  all  n>iu-iirn-il  to  n-«|tiin*  a  lt*i;tf»luti%-t*  ak«»i.li«« 
of  ihit  f-rui'l  |)n»fi**«H.  aii'i  u  n*<ttitijtioii  of  thi*  uiiticiil  citiiiinitii  law;  »hrrrk»y 
the  Ht.itniiii;;  iiiiitf  ill  li'ii>ii\.  i\^  Ufll  an  in  tn-a'Miii  aii<l  iii  trf^im***.  ainount<«l  to 
n  c'oiitt'HHltiii  tf{  th«-  I'liarifi*.  t  >r,  if  tho  ciirriiption  of  tin*  lthM>'l  aiitl  \\\v  ('•»rk«r- 
qucitt  «**Tlt4*Mt  ill  fflony  h:i<i  hffii  ri-iiiovc«l.  the  juil;;iii«Mit  of  /«rfjir  /-jft/  rf  4mrw 
*•{•>( 1 1  i"i:;til  jN-rhapH  have  htiJl  iiiiiiMviitly  ri'inain«*«i.  *aH  a  nionuni«-nt  «•!  the 
•*  Kivatfe  rapat-ity  with  uliuh  the  loplly  tyrant*  of  l«^Hlal  antiquity  huDtMl 
at\er  eHi-hraiM  aii<l  lorl'«*itiir«"« ;  r*in4*e  no  one  wouM  ever  have  l>«eh  lcni|»C«*«l  tu 
un(l«'r;:'»  tiirli  a  hi»ri-iil  allcrnative.  For  thi*  law  wa**.  that  l>y  utanilin;;  mvtr 
anil  Mitri'riiii;  thii*  heavy  |M*iiaiii'i>  the  jud^intMit.  nii<l  ol  eiiurm*  the  cvfrniplMW 
of  thi*  lilitotl  ami  eNehcat  of  t)i>*  i'lnd.*,  were  taveii  in  felony  aiii|  |N*tit  tn-^^ifi. 
tlioiii^li  not  the  tortoilun*  of  th«'  >/'H^/.« :  an^l  ilii'n*tori*  thi<«  lin^^eriiii;  |iuni*h- 
iiieiit  wa-  priihal'ly  iiitro<jiir«-<|.  in  onh-r  to  extort  a  pica;  with«»ut  wliieb  it  mmm 
liehl  that  tin  jn'l:;iii<'iil  <tf  <iea(li  rtniM  h«*  :;iveii.  ainl  "mi  the  loni  l«Mt  hi*  rM-brat 
Kilt  in  iiiixh  tiva««oii.  a-  ••laipliii:;  unite  i<«  i*«|ni\ah-iit  to  a  (^»nviriH»n.  tlie  •mmie 
jii(l:;;iii-:it.  the  ••anM'  r< irrupt ii*ii  of  l*i<HM|,  atpl  ilie  f*anie  lorfeiturea  al«aT« 
atteiiiifi  it  a<*  Ml  other  ea-i*-*  *»i  roiivii-tiniii*'.  An>l  verv  lately,  to  the  bottoar 
»f  our  lau*».  It  hatli  hrtii  «'iiarl4'f|.  hy  Matute  1«  4ie«i.  111.  e.  2*>,  that  every  per- 
Min  who  hi'ini;  arraiifUfil  t\tr  l«*|oiiv  aiifl  iiiruev  *»hall  ntan*!  mute  or  iit*i  ait^vrr 
<lirerity  ti>  tlti*  i*t1i'iH-«-  ^li:lll  hi*  i'iiiivif-t4*«l  of  the  -aiiie.  ami  the  %aine  jatl:;nie«t 
iiimI  fxeitiljiin  (\iiili  all  Ihrir  eontequemi***  ill  every  re^iM-c't  i  i»hail  («*  llirrx-tipi«a 
awanii-*!  a-  il  tiie  |N'r'*iMi  ha<l  U-i>ii  <H»nvirt(*«l  hy  vcnlirt  i>r  cvnitev^ion  «•!  tkr 
erinii-  *  A  till  thu-  iiukIi  fi»r  the  ilenn-aiiour  of  a  priwiner  u|»i>n  hiA  armiiffiiiDrftl 
hy  >*taii>liii;;  mute;  whii'li  n<»w.  in  uU  ruiH-n,  aiii<»unl*i  to  a  c«iiiMrui*tjve  c^aii- 
te**-iiin 

II.  'I'Im*  otlirr  iiiri'li'iit  t'l  arrai:;iinirnt4.  cxi-Iu'^ive  of  the  plea,  in  the  pri«o»rr'* 
iietiial  « "ri/.  «*..//<  4i|'  (hi*  iii'lii-tiiH-nt.  I'ihui  a  liiiiiple  ani|  plain  i'«»nfn«Miiti.  Uk« 
court  hath  hiithiii:;  t>i  ii«i  hut  to  awanl  jml^^tneiit  ;  hut  it  i«  usually  wry  l«rk- 
wuni  ill  rt«iiviiii;  aiiil  m  imlitii;  mich  ci>iile**Mon.  out  tif  tentlenHpaa  to  the  lifr 
of  the  -iihjfi  t ;  ami  will  p'lii-rally  ailvi-e  the  pri^>iier  t**  n*lnicl  it  au<J  |ilrttd  iv 
the  iiiili<-{tiii*nt.   r  i 

lint  thi'rc  i*«  aiiiitlii'r  •>pi-i-ii'»  of  confi*-«iofi  which  we  n*ai|  miirh  of  in  t^r 
aiitii-iit  h«M>k<«.  ol  a  tar  inure  'iitiipiii-atcit  kiiiil.  which  i<»  ealK*«l  ttf*prt»%vmttmt.     An*l 


*'i:t  11     ^^"**  '^  whi-n  a  *pir-iiii   iii«lii  ti*<l  of  tre:i*Min  or  fehmv,  ami  Arrmiin^rd  lor 
^     tlif  >aiiie.  iloth  i-oi.tr^H  the  ta't   hefon*  plea  |ileaile«i,  an<l  aj 


plea  pleaile«l,  anu  appCAla  or 


•  '  i:>«"i  1  I*  :ii««k  r  c 

••  \  •    .■ »  >  II. r.  r\  1  t/  JII.I  r. c. 

'*    i:    '    t     I  r.  ft..     «    >  sir  ttrr  irmt  t»*r*    'i;    J.  r-».*    •■ 
kemrt      |i     i    . 

*  r«  .■.-•  Ill-  .■•  )•  i\  •-  •••  ■  iirri*l  -.Ti-  •'  t'f  J-  i--iri'»  iif  thi*  "talul**  «>f  |"»r*i*n«  «hA  r^fuw^ 
fii  [■!•  •!  .lit  I  w  ifi  Ml  ■  ••ii«i  iii>  !i-  ••  u.  ••  •  ■  'ri'l*  ti;ii-  •!  .iii«l  i-xi**  iiit^l  I H\^  was  at  tb^  *  Vt 
l^.h  \ .  :•  :  Mtc-hr,  ill  !7  77     th-   ••!!!•:   i^  i<  !'>r  l-<i' jl  ir\ .  .it  lh«*  •iiriitnt^  a«»ii««  al  W«4K. 

Ill  17  '.'       I'  .*.  {  •  ;  ■:  »•  -  Il  1*.  f  I..  .  M  .1  J- .  ,:.  r  )'::i  r ii«*til  nf  thi*  U«  if  th#  fiTTifc^irrt 

»  h-'i   •     .  >•!    i  • .  II     .  ii«  .|.  •-.  •!  .1  |.],'  I  ..*    ii..*    /I  |t\     r.i'hiT  iKaii  m  cvvfiffoaAnifi ;  fnr  il  ««i«U 

■ 

•  i|i4|.ir>     t...>;>     |<>t>r.Mlh    .«"    ;ili    cxaii.t-.'-      *''  ^    '"**    li:<>ri-  >.itl«t4i't«>rT  ■•■the   BIID«I«  «i#  iW 
I'liii         ?   '■  I-   j-  .-         •    »(kiMii>|   -itlh  r  •!•  ir!i   ,i!it  r   u  |  nl  li<'  iii.iiii?rhit4lii»a  c«f  bM  |null  If 

iMl'liii..      !   .    Il    *»it>    h.'    -|...i|l.|    1 ;      .    I    '-ir    fXi-t '.iLkII    iilllv  fruoi    tb« 

Vlhl<-h  rtflM'-  Iflii  ht«  i-l-l  I)  .te  »llf||   I  .    -«  aKl>11%.H. 
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cuHes  others,  his  accomplices,  in  the  same  crime  in  order  to  obtain  his  pardon. 
In  this  case  he  is  called  an  approver  or  prover,  probatory  and  the  party  appealed 
or  atcused  is  called  the  appellee.  Such  approvement  can  only  be  in  capital  of- 
tonccs;  and  it  is,  as  it  were,  equivalent  to  an  indictment,  since  the  appellee  is 
equally  called  upon  to  answer  it:  and  if  he  hath  no  reasonable  and  legal  excep- 
tions to  niake  to  the  per^<on  of  the  approver,  which  indeed  are  very  numerous, 
he  must  ])ut  himself  upon  his  trial,  either  by  battel  or  by  the  country,  and  if 
vunrjuished  or  found  guilty  must  suffer  the  judgment  of  the  law,  and  the  ap- 
prover shall  have  his  pardon  ex  debito  justitice.  On  the  other  hand,  if  the 
appellee  be  conqueror  or  acquitted  by  the  jury,  the  approver  shall  receive  iudg- 
inent  to  be  hanged,  upon  his  own  confession  of  the  indictment;  for  the  condition 
of  his  pardon  has  failed,  viz:  the  conviction  of  some  other  person,  and  therefore 
his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approver  thus  to 
appeal  or  not;  and,  in  fact,  this  course  of  admitting  approvements  hath  been 
JofiLC  disused;  for  the  truth  was,  as  Sir  Matthew  Hale  observes,  that  more  mis- 
chief hath  arisen  to  good  men  by  these  kind  of  approvements,  upon  false  and 
malicious  accusations  of  desperate  villains,  than  benefit  to  the  public  by  the  di»- 
coverv  and  conviction  of  real  offenders.  And  therefore,  in  the  times  when  such 
appeals  were  more  frequently  admitted,  great  strictness  and  nicety  were  held 
therein  ;(r/)  though  since  their  discontinuance  the  doctrine  of  approvements  is 
become  a  matter  of  more  curiosity  than  use.  I  shall  only  observe  that  all  the 
good,  whatever  it  be,  that  can  be  expected  from  this  method  of  approvement  is 
fully  ])rovided  for  in  the  cases  of  coining,  robbery,  burglary,  house-breaking, 
horse-stealing,  and  larceny  to  the  value  of  five  shillings,  from  shops,  warehouses, 
stables,  and  coach-houses,  by  statutes  4  &  5  W.  and  M.  c.  8,  *6  &  7  W.  r«QQi 
III.  c.  17,  10  &  11  W.  111.  c.  23,  and  5  Anne,  c.  31,  which  enact  that  if  *■  ^^^ 
any  such  offender,  being  out  of  prison,  shall  discover  two  or  more  persons  who 
have  committed  the  like  offences,  so  as  they  maybe  convicted  thereof,  he  shall, 
in  case  of  burglary  or  house-breaking,  receive  a  reward  of  40/.,  and  in  general 
be  entitled  to  a  pardon  of  all  capital  offences  excepting  only  murder  and  treason ; 
and  of  them  also  in  the  case  of  coining.(A)  And  ii  any  such  person,  having 
feloniously  stolen  any  lead,  iron,  or  other  metal,  shall  discover  and  convict  two 
offenders  of  having  illegally  bought  or  received  the  same,  he  shall,  by  virtue  of 
statute  29  Geo.  II.  c.  30,  be  pardoned  for  all  such  felonies  committed  before  such 
discovery.  It  hath  also  been  usual  for  the  justices  of  the  peace,  by  whom  any 
persons  charged  with  felonj'  are  committed  to  gaol,  to  admit  some  one  of  their 
aeooni])lices  to  become  a  witness  (or,  as  it  is  generally  termed,  king's  evidence) 
ai^ainst  his  fellows;  upon  an  implied  confidence,  which  the  judges  of  gaol-de- 
livery have  usually  countenanced  and  adopted,  that  if  such  accomplice  makes  a 
full  and  complete  discovery  of  that  and  of  all  other  felonies  to  which  he  is  ex- 
amined by  the  magistrate,  and  afterwards  gives  his  evidence  without  prevarica- 
tion or  fraud,  he  shall  not  himself  be  prosecuted  for  that  or  any  other  previoiw 
offence  of  the  same  degree.(t)* 

#)  2  II.il.  P  r.  ch  29.    2  n.iirk.  V.  C.  ch.  24.  (C)  Tb«  King  m.  Rudd,  Mich.  16  Q«o.  III.  on  a  e wt  f» 

*  I  T)ic  |»  iriliui  for  i1iHoov«>riii^  oflTiMici's  iigniDst  th«  coinage     ■pnred  fhMu  Um  Old  Baiky,  Oct.  177&. 
\c'  .if  1/)  j;.N>.  II.  c.  2S  fxton'is  onlv  to  all  turh  ofTencea. 


"  in  tlir  case  of  Mrs.  Kudd.  in  which  this  subject  is  clearly  and  ahly  explained  by  loi  1 
Man-tiold.  and  agiiin  by  Mr.  J,  Aston,  in  delivering  the  opinion  of  all  the  judges,  (Cowp. 
V.W,)  it  is  laid  down  that  no  authority  is  given  tea  justice  of  the  peace  to  pardon  an 
«>rt'<'nd«  r  and  to  tell  him  he  shall  be  a  witness  at  all  events  against  others.  But  where 
iIh'  evidence  appears  iiibuffioient  to  convict  two  or  more  without  the  testimony  of  one 
of  tlieni,  the  matristrate  may  encourage  a  hope  that  he  who  will  behave  fairly  and  dis- 
close tlie  whole  truth,  and  bring  the  others  to  justice,  shall  himself  escape  punishment. 
Hut  tliis  discretionary  power  exerci.«*ed  by  the  justices  of  peace  is  founded  in  practice 
oni\ ,  and  cannot  control  the  authority  of  the  court  of  gaol-delivery  and  exempt  at  all 
events  the  aconiplice  troni  being  prosecuted.  A  motion  is  always  made  to  the  judge 
ior  leave  to  admit  an  accomplice  to  be  a  witness;  and  unless  he  should  see  Home  par- 
ticular reiLson  tor  a  contrary  conduct,  he  will  prefer  the  one  to  whom  this  encouragement 
ha.s  bee'n  givi'n  by  the  justice  of  peace.  This  admission  to  be  a  witness  amounts  to  a 
ijroniise  of  a  recommendation  to  mercy,  upon  condition  that  the  accomplice  make  a  full 
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(llArTKU  XXVI. 

oK    ri.KA.    ANI>    Ix^lK. 

,.,.».>  "I  "Wk  an'  imw  In  «  nii-iilrr  tin*  |»l«-a  nf  iIm-  |in».iiuT.  or  «li-Iiii*iv.'  ri.<itt«r 

"  *  ■■      alli-^fit  l>\  liiiii  itti  lit<«  :irr:ii;^iiiiitiit.  it  tiv  «|tM-*i  imt  t-iiiilt*<i« 'ir  •I.iikI  ruuCr 
Tliift  i**   t-itiitr,    I     A    pit'H  1*1  tlir  jiiri«li«-iiiiii ;    J    A  «li*iiiurr«T ;    -i    A   |'ira   la 
al»iilfiiit-iit  ;   4    A  oiH-i-iai  |il«'.i  in  har;  <*r,  .'>.  Tli«*  :;*'iit'r;il  i^nur 

mill  frtir  •!!-•  l->-iirf  III'  .ill   iIh*  « <r' u:ii-t.iii«-i-«  hI   ihi*  i-ririif  fur  wlii<  h   lltr  ••tifr  |r. •■•?»•."« 
«ri*  tr)«->i.  .iifi   111  \«)i:«-ii  hi-  li  i«  (••  •  II  •  «iiii-ft  iM*«|  111  i-i.iii  •It  Miiii  iht'iii.      I'l-^n  !«•  ur«-    •» 
hl«  |m»M  )« ilfi  tiii«  « <>ii«i;lii>ii   In-  !••:  S-;!*  nil  i  laiiii  ti*  |*r*>lt-<  ti> -ii.      .Vii>l  ii|«'ii  a  tr.a*  »  n.- 
\i*uri»  ii.:i*  .tt  \  •ilk.  U-toif  .Mr   •(.  I>iill*-i,  ilif  u«  i'<itii|'lii  •*.  muh  m.^*  ^'hur.tt -1  ^*  «  •,ii.-««. 

•  Ii'IIIihI  mi  )i.^  i-%  i<l*-i>«  ••  ail  tliit  iti*  h.iii  l-ft>iri*  I  ••ii!«"-«<  «i.  ii|«i|i  Mill*  li  tli*'  I  fi»  !••  r  ««• 
B'tlilitti-il .  (lit  ih*- jii'lpTf  ••r<l*-r*M|  .in  iiiil:i  fniciil  (i>  !•«'  |-r*  S-rr*- 1  iipr-iiii*!  tit:*  a<  •••!..]  i.  ^ 
for  I  hi*  o.iiiii- ■'!  iiii*'.  .iii<l  u|-«<ii  hi*  {•r>-\iiiii«  i'iiiif***«i*in  uii<l  nihcr  •  t*  Miii«i4ti''«-«  r«*  •«• 
n»nvit*t«'«l  iitni  i'\i'«  H\»-i.  Ati'l  il  thi*  |Um  Wi*r**  ».tli<(ii-«l  M:th  ht<  ^uill.  ttH*rf  fttii  \^  »•• 
(|Ui*hIi<iii  Miiii  ri*LMr<l  U>ili  t«*  (h<'  I.im  :iiii1  jiiiiit-c  nl  ihi*  im***. 

TIk*  iiMiiH*«l  I  ••iiiiiii-iii.ii*'r  ^.iv*  ih.it  ih*-  iii'i  iiiii|ilii-i>  ihii"  4<liiiiUf*<l  A  «iiii«-M  •hfti!  ii««i 
■flen^ttr'!"*  ••*•  |'r«i«iii-uli-«l  !"r  ih.it  "r  «•  ■,    '^..r  fr,. »...,,  j'  •  t    '  ••.    <.ii,..   L  .r.^      Mr*   l.^.i* 

ritiM*  iliH'-  iiiit  H.irr.ilit   ihi*  •■\t«-iit  ••!  t!i  it  |-i>«ttl«ili.  liif  tip-  •!•-    l-i"li  «•!  Ili^t  t-4i*«-    «i,  1   «(.•• 
in  Hilviiipf't   h\    Mr.  •!.  .V-ti>ii.    ''••\«|i.  -ill  .    .ili'l.  .4-  tilt-  •-•i:l<<i  ■  ••in  ••.it-«.  tli>-  r«*jf<  n   ai  • 
priliclpi*-*  «•!'  ihi*  «hMtriii«*  tii.l    iHil   ••\lfiMl   thi*  •-I.I1III  «'t   iIh*  Mitiii*<«  !••  in>-ri  I   '-i    i.  i 
lha««*  titl*-ii>-t'«  ill  uiiiih  ht'  h.i-  !'• «  n  iiiiiii<-*-ti*«l  Miih  (h*-  |-ri— ■ii>  r-  :iri>i  k-ii*  •'riuii/ «r«    t. 
\\**  liHi  |ir«-vi<iu<>l\  iiiiili-r;;'>iii-  .m  ••\:iiii.ii.i!:>iti.      AimI  Miih  r*-,:.ir<l  to  iht*M-  i-rtii»*-«  i«^  ;..«« 
In*  iTti***  «*x:iiiiitH'«i  h\   till-  iiiiiti«*-l  liir  tif  pr>*i>iii*r.  hut  ••(  i-iiiir***  h**  Iii4)  ri'!u*^  !•>  ■  ntu* 
imt«'  hiiii»**il  <•!  «itii«-r  •-htii^'t-.  .ij.i:i,*(  u  hw  h  tli.il  |tri>«ai'iri"ii  nt|i>ril«  liiiii  iiti  |<riC«*%t^  « 
'l'h«*  i'\ i'i' !i<  •' .iii<l   iiil"! :ii.iiii<ii  ot  .III  !!•  •  "tiiplii'i*.  t.iki-ii   .11-1  ••r'iiii|t   lit  111*-  •i^Ciil*'*   «  4  • 
rii.  uii'i  M.  •-   !-'•.  aini  *•  A  .'.  I'll.  .iit«t  M.  «'.  I'l.  iii.»>  l«-  r>  I'i  a,:.i.i:«t  A  |.r;-i>ii«  r.  ii{-ii.  \t  •  i 
nl   tilt*  iI'Mth  "I    tii*-  .H->  ••lii|'I.>  •■  .   h'lt  111   ill  h.t\«>  !)••  •■(!•  4  I  itiiti--*  1*.  :>  •  •tr;<'i 'prAt*-*!  ;ii  :..^ 
!»iitiit<  iiMiiiii-r  n*  hi«  li\  tii^   t*-«(i!iiiin\ .     \\  •■-ilM*««r'«  I'li^t-.  |.«-.ii  h.  II      -''Nfei-rii^ 

N't*  tiii'h<-r,  .1^  ii*  iIh'  ••\  i(|i-iii  ••  III  .III  .!•  •  ••iii|iht-f.  1  (  hilt  k '*' 'run    L  '«'•.  «ii*l  Sc^rk    •^^ 
K\i<l.  |>.iit  i\    17. 

It   li.i*   iiiiM  \  *'*\\   Mih'iiiiiK  «Iti'iih"I   that   III!  ni'«'i«iii|ihi'«*  .»<liiiitl**«l  m/k  kiffitf'*  ^thI*^  ^ 
mill    |M-t  l"i  iiiiiii:    liii-  I  •*|plitiii|i   nil  uht' h    h**   k*  uiliii.tl«*«l   .i*   a  mi(Iii-«j«.   i*   li>«l    r%rj..  I.   mm 
11   iiiiilt«  I   ••:       ;'•'.   t«i  I  ••  i-\i-iii|>t   tr<>iii   |>rii*fi  tiliiiii   \**i  t'th'-r  ••lhii>*«  M.tii  iiiii>it   m*   m 
ihjiitri'l.  I  lit  lliiit  :(  imII  ti-:u.ill«T  iii  tii'- •lt*<-ii'lMii  ••{  th>- j<i<l,;*    nhi  thrr  !.<•  muI  r««  •    ik 

iih'IkI  h:iu  l"r  .i  |'.ir>l"ii  or  ii  ■!.     K«  x  ■   .  I I{    A  K.*'  *'    ''A.    XUx  \*    Itriin!<»n    i>i    4*4 

K\t*li  ih«  lit   .11.  -f  •  ••:ii]>ii<  f  :••  .1  |>ipi>>n.  "ii  •  ••ii'li*:-<ii  nf  ht«  tiiAk.ii^  a  *  ... 

uiii|   t'.i;!  •  ••11%  «-:  'II.  •hit"*   III. I  •■\t<-ii<l   (••  priitfi-utiiiii-  l>ir  <*lh«*r  ••t1fiii*'«  in  wliith    k**  «•• 
iiiil  i-<>it«  •  :  I.*  1  M  .li)  till*  |-i  i->ii<  I     Mith  r'--|M'fi  ft!  oiii-h  ••llt-rii  ••«  tlM-r*-!<*rt*  ill*  !•  ni»c  (•■^.r^j 

ti»  Nll*v%4  I  ■  II  ■  f-»-<  X.llll.ll  it.oli.  !.••■-  1  *tli  I*  «.  iili«l  W  f-t  «  •  .i»«  ».  I  I'llll.  \.\  ■•?  Kw! 
IIm*  Jii'i.'*  -  ^«   W  iii't,  :ri  k**'!!'  l-i>.  .I'iiiiil  .111  .Ii  I  ••lii|>lii  f  .ft-  kiiiv!  "  •  \i*ii-lH  *'.  ••:hi*Uf  h  a|  |  i.«^ 

!■•  till'  I :,.•:    |>.'|-i..>   t\   i) i.r.*>  1   l>-;    t'.>     )!••'••■' iiti->ii.  . I   il   .(|>|m  ar  ti»Al   K**  i«  •  t. «."f>«i 

M  ilh  .II.'      *!.•  :   :•  i'liv  Ml  :ri  Til  it  -'I,  il.t    II .  li  ••!  %%  iic  h  h-    .«  t  •  I-  .i  i«::ii«-*"     '..'*'  k   V   4.  • 

•  '.ir.  < '     I      'J        W  li»  t-     .  Ii    . I-  ■':..'.■•■;•«■■[.  til  ii.«    I    III    I..-  •  \  .'h  iiif  -I.'  ».ii-!  "ik«    I  -    •-  Ii-  r 

I  11 1  Ik    t   V* .:  ?!  I    '!  •     t  !••   Ii.  -1  :i'  :  r.  11    I..-  ■  m  i-  |.    I    il   \\.*'    \\\t\   If.ir.k    ?!.••  jt '  ■  ■.    •  .     * 

•  1 M   t    •      1   .  t.    lit       l;-\  ■       I>i-*l  .  r  .III  I  «»fl.i-r..  "J  ^«  uk     N     r   •'   .;*.     l\tr    «*    I.    •  .     Jl 

i  «i       \i    t  >•  ■    ]i'<  \  I  >.i  \  ^>  :        ''^*  Il  ^    ..\     ■'•    Ii  .  1%  iit  r-    .?  I-  *.ki-i  tii-it  it  ti*r  l>-«ti::i   r. i     i 

all  II'  •  •■::.!  .     •    •  •    ■  --I.!.!  !i.'    i   -  •  *  If   .1-  1-   :•  :  i!«-*  I-*  ••li»    pr  i"'ii«T     ht||  H'l  a«  lt»  a|»i'lf.*-»    :h» 

•  ••*.'  II  I.I  \    I.'.     ii\  :.  •■    I  ■•!■  tif  fi -:  !!t.    r.\   it    th*-  ai  •■■■:ii|  I:- ••    it    thi-  jnrx   'h-**!!!   h.-n  •.*r'.».i 

«•!   I  !•  ■•.:        An     i<  ■  ■  i;i|-..-  •■  'I'-  •    i.-'T    ;•  'lU  I iilir  iii.it  i'>ii  a-   !•<  ih**  |*«-rM>li  •  hAr,:*''!    I  r"^ 

%i'ii-l    !.•    :-     -''"i.i    I    III    tii<-   T   i**.    it..i-->.I    II!*    >;"r\       \U\     t    hirki-i;  Mii-I    Hrjt  It      k    k 

■ 

|{    I '   <      •.'    !         ■ '    i  I  !■■  .       T-  ■'     :  .' .  ■:■  .  ■?  ■.  -  ■  \  .<i.-!i   •■  II-      1  III'  I II  ••^••r*  in  «tf  .-•.«.  \»    r*: 

hilt    h*    !  .  .  '    ' !  Vi  ;..•  •!   „'  \     •  ■  Ti'.  .i.<  •    \\i*-   iiir\   :  J.  i!    i.-. *  •tatt-nii-nt   :«  •  •irT*^  t   ^r.  | 

!Mii'      \\.'   \  i- 1!  T.       i      !  '      ■.!'-*        A    1  ■  :  •  ■•!    jr.  i.    ••   i   !■  f    a   in:**!*  Ill'*  »•!  *  If   —  '  1  •* 

If;:.!.  .V  t      I      -I      I.    '.  .  '  'I     >.••?  !■•  -I    ■  t  i  !•  l.<  •    •  !    .ill    j|.  •  oMi  I  •!!«'«-        K*  %    I  '     J-  p. '«. 

■J  •  ■  i:i..      !  .'       "*  ■             .  I  .  -  -    T.    •.  I      .    I    :  '•  .1  .  i|  il  i!    -r!-  i:  «■      J  -riia.iio  •  •    !-»•?  •  r- .  k 

T     Ii.  •  ■•  ■  i     .■    • '..     !•■■■•.    r   .•■'    .1         'I.!  .     •■-    .i.-r..     .•    —  .  i-iii  !■•    >nt*i>  :*-l)l  ••.;?.!  ■  \\ 

.1    |ii!  ■.    '  ■      ■'■  :    I-       .'..■'■  ! ri.-«.  r    t     •:*■,*•.!.:    -•  jTr^-^I  ■  f  •■•»  15* 

w.in-  ■•  '  .  i':    *.■..,  I     •       ..•:.•.•.'        i  ..■          .'  '.       ■  :h«  r»-''«r«'  i«  !••  «<ft:>^  s»* 

inr\   !■  ■  i    *        ■...'•.  '     .1 :..|  .  '  •■  ■  I, ■ .    -  ■   '.  \t    i •    !.••    in  i«  \m*  * ••nr.'ts.^l    :m 

>«>iii<  I  •' :  '  (■  .\  ■  .  -.11. It;  •  .!•  !.  %■  !•  !•  "!  !ii  '1.--  t'l.-.  I  %  ■'•4.  .-«l  i-^i.  Ad4  m« 
lU.  r.   I.  •    J.  .iii'i  t.'i>    ««-i>-ral  aatlfiM:ii-«  tlii  r**  •  1(«-<1  ali-l  «•-!«*.  lo:i^l.-^.*BITTT. 

■    *  la 
^1  U 


Chap.  26.]  PUBLIC  WRONGS.  883 

Formerly  there  was  another  plea,  now  abrogated,  that  of  sana^ary  ;  'vv^iich 
is,  however,  necessary  to  be  lightly  touched  upon,  as  it  may  give  some  light  to 
many  parts  of  our  antient  law :  it  being  introduced  and  continued  during  the 
Huperstitious  veneration  that  was  paid  to  consecrated  ground  in  the  times  of 
popery.  First,  then,  it  is  to  be  observed  that  if  a  person  accused  of  any  crime 
(except  treason,  wherein  the  crown,  and  sacrilege,  wherein  the  church,  was  too 
nearly  concerned)  had  fled  to  any  church  or  churchyard,  and  within  forty  days 
atler  went  in  sackcloth  and  confessed  himself  guilty  before  the  coroner,  and 
declared  all  the  particular  circumstances  of  the  offence,  and  thereupon  took 
the  oath  in  that  case  provided,  viz.,  that  ho  abjured  the  realm,  And  would  de- 
part from  thence  forthwith,  at  the  port  that  should  be  assigned  him,  and  would 
never  return  without  leave  from  the  king;  he  by  this  means  saved  his  life  if  he 
observed  the  conditions  of  the  oath  by  going  with  a  cross  in  *his  hand  r^tooq 
and  with  all  convenient  speed  to  the  port  assigned  and  embarking.  ^ 
For  if,  during  this  forty  days'  privilege  of  sanctuary,  or  in  his  road  to  the  sea- 
side, he  was  apprehended  and  arraigned  in  any  court  for  this  felony,  he  might 
plead  the  privilege  of  sanctuarv,  and  had  a  right  to  be  remanded  if  taken  out 
against  his  will.(a)  But  by  this  abjuration  his  blood  was  attainted,  and  be 
forfeited  all  his  goods  and  chattels.(6)  The  immunity  of  these  privileged  places 
wa8  very  much  abridged  by  the  statutes  27  Hen.  VIII.  c.  19,  and  32  Hen.  VlII. 
c.  12.  And  now,  by  the  statute  21  Jac.  I.  c.  28,  all  privilege  of  sanctuary,  and 
abjuration  consequent  thereupon,  is  utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or  con- 
viction, and  was  called  a  declinatory  plea;  which  was  the  name  also  given  to  that 
of  sanctuary. ('^)  But,  as  the  prisoner  upon  a  trial  has  a  chance  to  oe  acquitted 
and  totally  discharged,  and  if  convicted  of  a  clergyable  felony  is  entitled 
equally  to  his  clergy  atler  as  before  conviction,  this  course  is  extremely  di»- 
udvaiitaireous;  and  therefore  the  benefit  of  clergy  is  now  very  rarely  pleaded, 
hut,  if  found  requisite,  is  prayed  by  the  convict  before  judgment  is  passed  upoa 
him.^ 

1  proceed,  therefore,  to  the  five  species  of  pleas  before  mentioned. 

I.  A  plea  to  the  jurisdiction  is  where  an  indictment  is  taken  before  a  court 
that  hath  no  cognizance  of  the  offence ;  as  if  a  man  be  indicted  for  a  rape  at  the 
sheriff's  tourn,  or  for  treason  at  the  quarter  sessions  :  in  these  or  similar  eases, 
he  may  except  to  the  jurisdiction  of  the  court,  without  answering  at  all  to  the 
crime  allegeu.(rf)* 

II.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal  cases  as  well 
as  civil  when  the  fact  alleged  is  *allowed  to  be  true,  but  the  prisoner  r*QQ4 
joins  issue  upon  some  point  of  law  in  the  indictment,  by  which  he  in-  *■ 
heists  that  the  fact,  as  stated,  is  no  felony,  treason,  or  whatever  the  crime  is 
alleged  to  be.  Thus,  for  instance,  if  a  man  were  indicted  for  feloniously  stealing 
a  greyhound,  which  is  an  animal  in  which  no  valuable  proj>erty  can  be  had,  and 
therefore  it  is  not  felony,  but  only  a  civil  trespass,  to  steal  it :  in  this  case  the 
))arty  indicted  may  demur  to  the  indictment;  denying  it  to  be  felony,  thooffh 
he  confesses  the  act  of  taking  it.  Some  have  held(e)  that  if,  on  demurrer,  the 
])()int  of  law  be  adjudged  against  the  prisoner,  he  shall  have  judgment  and 
execution  as  if  convicted  by  verdict.  But  this  is  denied  by  other»,(/)  who 
hold  that  in  such  case  he  shall  be  directed  and  received  to  plead  the  general 

(•Mirr.  c.  1.  g  13.    2  Hawk.  P.  C.  336.  (*)  IbM.  256, 

(^  2  Hawk.  P.  C.  .Vi.  (•>  Ibid.  2:>7. 

(')  J  Hal.  1'.  C.  -.lat).  (/)  2  Huwk.  P.  C.  334. 


'  B«'iu*fit  of  clergy  is  abolished  in  all  cases  of  felony,  by  7  &  8  Geo.  IV.  c.  28,  s.  6.— 

<  'IIITTV. 

■  An  affidavit  of  the  truth  of  the  plea  must  be  made. 

In  soiuc  ca.ses  the  defendant  may  take  advantage  of  the  want  of  jurisdiction,  under 
tli«>  pica  of  not  guilty,  as  where  a  statute  directs  the  oftence  shall  be  tried  only  within  a 
rtTtain  l»oiin(iary  or  by  certain  magistrates,  (1  East,  352,)  or  where  the  objection  proTes 
rhat  no  court  in  England  can  try  the  indictment,  (6  East,  583;)  and  an  objection  to  the 
jurisdiction,  apparent  on  the  face  of  the  proceedings,  may  be  taken  advantage  of  oa 
demurrer.    I  T.  R.  316. — CniTTV. 
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in-iif.  tint    j-iilTy.  :if>ir  :i  •!•  urirnr  ilfliTiiiini-'!   :i:;.iiii«t    Mrii  ■      WT  .  >i    a;  j*.-*-* 

tin*  Ill'Hi-  rt  ,.-i»:i.il»|i'.  I'ti;irj*i'  it    l"  i  |r;ir  tlillt    it'  tin-  j'TI  — ilur  IFi'i'Iv   •!  '■      V'  r-    f .'  tr 

ta«'t  ill  I'uiirt.  :tiii   ri-t'T'*  it  t<i   tin'  <i|iiiii<>ri  nt'  tlif  t-mirt  u)ii-tlii-r   it   (-t-   t-  ■-  '-J^   ■  ' 

IM>.  mill    ilji'ili    flu-    t;ii!     if. II-    hIiiiv\|i    it    li|>|M'iin*    Tti    )•«•    ti  l"li\  .  !  lii-  •  •  Nr!    u    W     w   '. 

ri't'iiT'l  till'  I  Miiti  <»->hiii.  Iiiif  iiilmit  liiiii  :itt«'rw:in!«  ti>  |il*'a<l  ii^t  ;;ijii(\  ;  \f  \ 
tlii*«  -I'"-!!!-  til  I'l-  a  rii-*!'  i>t  t li«'  -ritiH*  tiatiirt*.  ln-iii:;  for  tin*  in«»-t  j-art  a  ri.:-'ak«'  r. 
|N»iiit  ■•!   law.  aii«1    in   tin   inniliiit  <•!   Iii«   plfatliiii; :  atiil   llii>(i;;ti  a   iiiaii    k  \   n.  • 

iilrailiM:;  ni:iy  in  fMnui-  ra^-i'*  |fi-.i>  lii-.  iirii|MTty.  \  i-t  \\\v  law  will  ii«it  •ul?«  r  K.r. 
•y  Ml' l»  iii«rti«^  t«i  |ii*i'  Imn  litr  llnui-vi-r.  ii|Miri  thi*  tli'iil-l.  *|i'fiwim '^  !•• 
iiiflirtiiH  lit-  :ii-i'  —I'loin  ti<.i>i|  :  •.int-c  tlit*  »aiii<*  a'lvat>ta;;f<*  may  \*v  t:ikt-ri  i;}-  r.  \ 
|»loa  <>!  liiit  i:iiiliy.  Mr  atii-ruariit  in  urri'^t  i't' jip);;ni«*iit.  ulicn  tin-  \rn!<t  \,m» 
OHtaMi-lifl  \\\*'  ta<-t 

III  A  ]tl(-a  iit  tit».tUh,*  nt*  in  |irinripally  fur  a  m^'^n^mtr,  a  wn«n:.'  nanif.  ff  f^w 
mlditiiin  \**  tin*  iiri-^Miifr.  A-*  it'  J'lmi'j'^  Allfii.  -j* nr!* m.in,  i*  iri*iii-tt-ii  h\  ttii-  tiAmr 
ot'  •/'•/i»  Allt-M.  '«'/■/'■"•-,  hr  may  ]ilfa'1  that  lu*  Ikc*  tlif  natiif  ••!'  Jatni*<«  at<>!  U'  t  •  f 
Ji)lih;  anil  that  In-  i**  a  :;iMitlt*nian.  ami  hut  an  «*H4|iiir«'  An>l  it' fitli«*r  (ui  t  .« 
*'iii'  1  1"'"''^  ''.^'  **  j''0  •  *^'*'i'  '('*'  *>ii'ii('tin«'nt  •'hall  )•«'  ahati-«l.  ■••  writ*  i^r  -!••  1» 
-'  rali*>n<«  ni:i\  hi-  in  rivil  ai-li'>n<«.  of  whiih  wr  -|ii»ki-  at  larji-  in  ll.i  |  r*^ 
(Tilint;  liiHik  .  ft  1  Kut  in  tli*'  i-ii'i  thm'  i-*  litth*  ailvantai;!-  ai-i-riiiii;;  !«•  tS  ••  |r.--r.«  r 
hy  in«-ant  lit'  th«-M*  ilil;it«>ry  plra**;  Imm*:iuo«*,  it'  lli«*  (•x«-t*|ttiiiii  U*  ail**wi.|  .i  n«  « 
lull  of  in<lirtni«nt  may  hi-  t'i-aiii«*i|.  ariuniin:;  tt»  wlial  tin*  |iri*««*ni*r  .r*  h  «  j  !•  a 
ttV(*r>«  (o  \tv  lii»  ti'in*  nani«*  ami  ail<liti<>[i  Fur  it  i<*  a  riih*  i]|i<in  «!l  |ih*a«  in  a*  at>- 
liiont  lh:it  hi*  uh'i  takt't  ai|vant:i;;i*  *»i  a  flaw  inii<*t  at  th«-  oarnt*  t:nii-  *},-*•%  t.>  « 
it  iiiav  !•«■  ainrnih'il.  L«'t  ii>*.  thfrt't'orr.  ii«'.\t  4-iin<*i«iiT  a  in<iri*  ••uhotant  j:  L.r.-: 
of  Jil«*a.  vi/.   : 

IV.   SjHi  iai  jilra*  in  '-.fr;  uhirh  i;ii  t«i  tin-  lut-nt-  nf  tho  in«iif'ttni'hT.  an-l   ^\' 
a  n*a^<in  why  thr  ]iri«'>ii«r  nii^ht   n^t  t**  an">M«-r  it  at  all.  m*r  put   li:ni»«   ;  t.^- 
hiH  trial  f'tir  (hr  rnnn-  allr:;i-il.     Tht'«f  an-  *»\'  i»*nr  kiipN:  n  fi>nuir  a*«|i.  **  ».    « 
forim-r  (-••nvii  tiiin,  a  ti<rnirr  allaimlrr.  i^r  a  |<anh*ii     Thm*  an-  iii.in\  I'TLi-r  |''«  .»• 
whi«-li   may  Im-  |i|i'a«tri|  in  har  **i  an  appral :  •  ■   hut  th«'M*  an*  a|i|«li<  ah!i    in  l«-v 
apiH*aU  aifl  iii'lii-tm«'nt(«. 

I.  Fir-t.  till-  |ili  a  til'i^'ri /'.•f.'  if' i/'iif.  nr  a  h*rmi'r  ai-*|iiilt.il.  i*  ^n.'ii.h-l  •  r.  :'  • 
uiiivi*r»al  maxim  «»t'  tin'  fiinni'm  law  nf  F.ni;lani1.  that  iin  man  i*  t**  I--  t  r<*u^**  *. 
ililo  jriijianly  nf  hi-*  hir  mun'  than  nm-i-  fur  tin*  "•aim*  fifh-n**-  An-I  hfii  •  ••  • 
alh»w«-«l  a-  a  <  iin^niin'm  i*.  that  \\  h«-n  a  man  i-  «>nifiairl\  l-'nri'l  t;<pi  ::''i.!i\  i^f*  r. 
any  in<iii-tiiiint  itr  ■•tin  r  ppioi't  uti«in.  h«'tf>ri*  an\  t"iirt  l.axii:::  i  ••ni|ifti  nt  y^r.^^ 
4li<'ti«>n  tif  ih<-  «if1.  III.'  J  l.r  nia\  |il«-ai|  ^m  h  ai<|i:irt:il  in  har  i*f  at>\  *ul'*«i^^«r* 
acfUoati'Mi  t'"r  the  ••aiui'  i  riinv  ^  Th«Tft<iri*  an  ai'i|iiittal  nn  an  a|<]M*al  i»  a  !:•■•: 
l»ar  in  an   iiiilii-tnuitt  «fn  thi*  -ann-  Dtfi'mv.      An<l  -«•  aUn  wa«  an  ai'i|uitlat  t>a  aa 

«  :  i\mi  r  I    ;. .  •   3  Mi«h  I*  f  rk  Si 

'Thi«  ruli*  h«tM''  fi'-'-i  :n  iimIi«  iiip'iit-  t<ir  !•  i'-ni>«.  Iiii  n<>t  l<>r  tiii«*h-i»**«ii<Mir*      ^  E^rt. 

112.    -I'llllTI. 

*  An  iitti<l.i\it  of  !)•••  truth  •>!  tin-  pliM  mii-*!  }**•  tii<xl      I  A  ■'•  Anm*.  r.  Ki.  •    II     -'"■trrr 

*  Hut  -U'  It  ;i  |-I>-.t  liiu*t  !■•'  *lii'-tl\   r>  .'•:!  ir  )-*^\i  in  t'<riii  aii'l  •u^Mlalii'**  :    I'T.  in  rm^^m  -^ 
iiii<uifiiii  .iiiitiir.  it  II  i»  h*  M  Ui'l  ••ri  •l*-n.iiir«T.  tm.il   iii>l»'iiiiiit  iii«\  Im«  rnt«*rv«l  tt|<  af«iCi»i 
Ihi*  ih-1«ii<lint.     |{.  X  •.    ri%l'r    '•  h  A   H    «.'.'      ..  |i  A  i'  .Vrj.     Atitl  if  il   i*  irrrculArii 
|ili*ai|fi|.  :i||,l  till*   !• '111:!:.!!  \%  ii.i  .'i  it  -.r-totlfi  ■i|'|'i-.ir«  !••  h4\t*  In^'II  ••lilaili««|  |ti  (^niviaiATC. 
thi*  •-•■urt  n.ll   •.!nk*-  tl..-  I  |.  .1  i>l!   ir  .-  I  :.-      K.  \  ■  •     I.ix  l-T.  '•  I».  A  K   .'iJl.     3  ii   A  •     •  «. 
A  I'h-.i  111     -    -     '         •    .      '  I   ii.iii't   (•■  \  '.»   I'i     i  tji,!.  •••  !l.i-  !.••  t*  i-h.»rirp«l  in  th«*  «w>««*fi*|  :tk^*  '. 
liHiit  M.-iiM.   ::   I'll-.   i...\*-  •>  .<i...r.>   i   ;  .•    ri:-f       !<•  \    <      V.iii>|«Ti^i|iiti.  »  Vjl^I.    V  *'   ^1* 
If  111  il  ]•!•  I  "t    f   •     •     ■    .'         ■  flii    f  t:-  !■•  ;   \* .  r.'  t«»  :ii->!  4f|i  Twn  iii«t.nrt  n^^mU  ••f  a^^^l  •. 
I4I.  h.-  I  !•  .1  H    1.1  t  r  .    )  I  t  :  ■  l>.i!   •  'i-.i!  :f  li**  in>i*t«<*l  u|««n  iLr  «t«  r.^ 

th .*:  ^x     1.  I      t.    I      <|    -  1.  •  ■-■     t  ik>    •  •■•    :l.    ;  1.1   •!:  1  ri<il  •iil*fr  hx  it.     H»'\  *#    >h«vc 

'2  <*   A   r   ■  At.  I    •  !j.     I  ■     ■n-  '  ■     '1.1  ri    \  •■  >   ■.  t;  Ljilii  r-  tii:i-lt-<l  "^n  tli^  hr»x  iikI'  : 

nii-ni  Ml  ■■!!  .i!i-.  I  .  i>  •  : '1  .1  I..  »'.i*  I  .k.  •■  •  •  >:  .i>i'li:- •  •!  !•!•  ji  >)iitil«l  i»n  lK«c  in*l.'-tta»ct 
iiiitx  )-•  «  i  •••-?.'.  I  !•  (•!• -I  t"  .1  ««  "i.-i  I  I.- 'iiM  I,*  ,iiii|  It  I*  iiiinuil«'n*|  «hMi»<f  ti^ 
|'ri*|  ft  •\  -il  !<■  •  '«  i«  .■■l<iii>*'l  .it  ti.i-  t!  .1;  -t  t:.*-  |j  •!  .iiiti  tni*  ni  itr  tjt4  |«i  it«^i  A 
itr:-*<ii>-r  :ik'i  ■ '• '1  r>r*.  |.iii\  iim\  |>1i*ii  ti''  k'lriiv  iM*  r  It." -|'«*<-'.4l  |'h*a  oi  m9^^m0  myg^ti 
\uu*  !■•  •  fi  :   iiii  t  M|;.4.ii'>t  hiiu      K'  \  I  .<    W«-i  h    <  .u*.  < '    h   M. — C'mitti. 
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iiHlR-tnionl  11  good  bar  to  an  appoal,  by  the  common  law;(A)  and  therefore,  lu 
tavoiir  of  apjK'als,  a  general  practice  was  introduced  not  to  try  any  person  on 
an  indictment  of  homicide  till  afler  the  year  and  day,  within  wliich  appeals 
may  l»e  l»r(night,  were  past;  by  which  time  it  oflen  happened  that  the  witneBset* 
(lied,  or  the  whole  was  I'orgotten.  To  remedy  which  inconvenience,  the  statute 
A  Hen.  VI I.  c.  1  enacts,  that  *indictment8  shall  be  proceeded  on  irame-  r^ooft 
diatoly  at  the  king's  suit,  for  the  death  of  a  man,  without  waiting  for  ^ 
bringing  an  ap))cal;  and  that  the  plea  oi' autrefoiU  acquit  on  an  indictment  Hhall 
be  no  bar  to  the  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  oi* autrefoits  convict^  or  a  former  conviction  for  the  same 
identical  crime,  though  no  judgment  was  ever  given,  or  perhaps  will  be,  (being 
suspended  by  the  benetit  of  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an 
indictment.  And  this  depends  upon  the  same  principle  as  the  former,  that  no 
man  ought  to  be  twice  brought  in  danger  of  his  life  for  one  and  the  same 
crime. (/)  Hereupon  it  has  been  held  that  a  conviction  of  manslaughter,  on  an 
appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and  much  more  in  an 
indictment  of  murder;  for  the  fact  prosecuted  is  tne  same  in  both,  though  the 
offences  differ  in  colouring  and  in  degree.  It  is  to  be  observed  that  the  pleas 
of  autrefoits  acquit  and  autrefoits  convict,  or  a  former  acquittal  and  former  con- 
viction, must  be  upon  a  prosecution  for  the  same  identical  act  and  crime.  But 
the  case  is  otherwise,  in 

8.  Thirdly,  the  plea  of  autrefoits  attaint,  or  a  former  attainder,  which  is  a  good 
plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For  wherever  a  man 
IS  attainted  of  felony  by  judgment  of  death,  either  upon  a  verdict  or  confession, 
by  outlawry,  or  heretofore  by  abjuration,  and  whetlier  upon  an  appeal  or  an 
indictment,  ho  may  plead  such  attainder  in  bar  to  any  subsequent  indictment 
or  aj)peal  for  the  same  or  for  any  other  felony.(m)  And  this  because,  generally, 
such  proceeding  on  a  second  prosecution  cannot  be  to  any  purpose;  for  the  pri- 
.soner  is  dead  in  law  by  the  first  attainder,  his  blood  is  alreacly  corrupted,  and 
he  hath  forfeited  all  that  he  had;  bo  that  it  is  absurd  and  superfluous  to  endea- 
vour to  attaint  him  a  second  time.  But  to  this  general  rule,  however,  as  to  all 
others,  there  are  some  exceptions;  wherein,  ce^ante  ratione,  cessatet  ipsa  lex.  A», 
1.  Wliere  the  former  attainder  is  reversed  for  error,  for  then  it  *i8  the  r*QQ7 
same  as  if  it  had  never  been.  And  the  same  reason  holds  where  the  *- 
attainder  is  reversed  by  parliament,  or  the  judgment  vacated  by  the  king's 
pardon,  with  regard  to  felonies  committed  afterwards.  2.  Where  the  attainder 
was  upon  indictment,  such  attainder  is  no  bar  to  an  appeal,  for  the  prior  sen- 
tence is  pardonable  by  the  king;  and  if  that  might  be  pleaded  in  bar  of  the  ap- 
peal, the  king  might  in  the  end  defeat  the  suit  of  the  subject  by  suflTering  the 
prior  sentence  to  stop  the  prosecution  of  a  second,  and  then,  when  the  time  of 
ap|>ealing  is  elapsed,  granting  the  delinquent  a  pardon.  3.  An  attainder  in 
fek  ny  is  no  bar  to  an  indictment  of  treason;  because  not  only  the  judgment  and 
ma  mer  of  death  are  different,  but  the  forfeiture  is  more  extensive  and  the  land 
goes  to  different  persons.  4.  Where  a  person  attainted  of  one  felony  is  after- 
wards intlicted  as  principal  in  another,  to  which  there  are  also  accessories,  prose- 
cuted at  the  same  time;  in  this  case  it  is  held  that  the  plea  of  autrefoits  attaint 
is  no  bar,  but  he  shall  be  compelled  to  take  his  trial  for  the  sake  of  public  jos- 
tice;  because  the  accessories  to  such  second  felony  cannot  be  convicted  till  after 
the  conviction  of  the  principal.(n)  And  from  these  instances  we  may  collect 
that  a  j)k'a  of  autrefoits  attaint  is  never  good  but  when  a  second  trial  would  be 
quite  supc'rtluous.(o)* 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  once  destroying  the  end 
and  purpose  of  the  indictment  by  remitting  that  punishment  which  the  prose- 

(*)  2  Hftwk.  p.  C.  373.  (•;  Poph.  107. 

(<i  Ibid.  377.  (•)  8u«od£  P.  C.  107. 

p^lbW.  375. 

*  By  the  7  (&  8  Geo.  IV.  c.  28,  s.  4,  it  is  enacted  that  bo  plea  setting  forth  any  attainder 
shall  bo  pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence 
as  that  charged  in  the  indictment,  by  which  enactment  the  plea  of  autr^ois  attauU 
to  be  at  an  end. — Cbitty. 

ft7» 
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niliitii  in  rnlriil:iipi|  to  itif1i«'t.     TImti*  Im  orii*  H<lvatiiai;4*  that  Kttpmlfi  pl«"a«linc  a 

iciiiiiiii  111  h:ir.  <<r  lit  :irr«'»t  <it' jii<lt;riiriit, /"/"rf  M'iit«-iii'«'  i^  |kift*«**4-tl.  uiutli  i:i\r«  ti 
t\    HUM  h  (III*  iiri'ti't'i'lii-i'  to  |ilr:ii|ih;;  it  ifff'T  tivlitt-lii  •*  **T  :illalliilfr.     Tlil«  i«.  tr*A& 
|i\  ht*>|i|iiii:;  tiM'  |ii<lL;tit«-hl  it  ^t<i|i»  tlif  iittairiflfr  ati'l  |in'\fiii^  (L**  rurrupti'-ti  *ji 

tli«*  l>l 1.  M  liH-li  \s  lirii  iiiir*'  fnrrii|ii«'tl   I'V  uttaiii>l«-r  laiitMit   a!t«*rwAnU   !•«•  rv^ 

uton-il  lit hi'i'u i-f  tliuii  l>y  net  •'!  |*arliiiiii«'tit.  Itiit.  ii<*  ili«'  tidr  nt  |iari]«>n*  i* 
a|i|ihral>li'  t<i  (ttln-r  otai;*"*  of  |ir(i»i*i  utidii.  ihhI  tlity  liavr  thnr  n'**|*«^  ti\f  it-rrv 
f...^  1  aM<l  iMi«;iiy  a**  \v«*ll  attiT  a**  hi-tiirr  i-t>hvit  tii»ii.  iiiitlawry.  or  *altAiiJ«irr. 
-'  1  ^[l;lL  tlii-n-tiin-  r*-»«-rvi'  tli**  inon'  inirmtf  r«iii>.|ili>r]itio|i  oi  tiirBi  tiit  I 
liuvi*  ;:iiii«'  tliniiiirli  ••vri-\  iitliiT  tjtli-  I'Xt'fiit  inilv  that  ot  «-xi-«-iiti«in 

9  9 

Ih'inrr  1  i-tiiii  liiiii*  ttiio  [i«'a<i  of  ^|M'rial  |ilraM  III  har.  it  Hill  !•«'  uxfvi^f^ry  ■■!>€« 
iikoi-i>  t«»  nli**tr\«-  tliat  tli'>ii::fi  in  ('i\<l  a<-tifiii**.  uht-ii  a  iiiaii  lia*  hi*  rUilitiiA  mi*«t 
i)h-a  111  }i:ir  t<t  iiiak*'.  hi-  in  i  nm  hi<lf<l  hy  that  |ih*a.  uii'l  t-ahiioi  n-^irl  tt>  Ar^«*thcr 
it'  that  Ih'  •li'tiTiniii4'(|  ai^:iiii">t  him  ;  i  a**  it.  f»ii  an  Mi'tiiiii  ot  ii«*ht,  tht*  tit-trn-laDft 
|»h*a4i-  a  i:riM-nil  n*lfah«'.  ainl  iio  Mirh  ri'h'a***'  ran  !•«*  |trovci|.  hi*  raiiii<«t  alter- 
wnnN  |th'a<i  the  ^I'ln-rnl  i«*»ii«*  in/ lA /««/.  a**  h«*  iiii;^lit  at  tir^t  :  !<>r  hi*  ha«»  iiiadc 
hin  fh'i-tioii  what  pU-a  to  ahiih*  hv.  ami  it  wan  hi**  f>Hii  t<>llv  to  i-hiHt-it*  a  ntctm 
m*t«*m-r  ;  r  tiioii:;h.  I  **ay.  thi<«  ••trn'tiii'Mi  it*  oliM*rv<-4l  in  rivil  Bf'tii>ii«,  yui.j  imtrrrti 
rrtjtuf*titit'  ut  stt  Unt>  Ittium  ;  yd  in  rriiiiinal  |»roM>fiiti«in**  tn  Uif^tfrm  nftr.  a*  w*-*! 
ii|H>ii  a|»|M-al  a**  imlirtmi-iit.  wln-ii  a  prifuinrr'**  fih-a  in  har  if*  touml  a^aiuat  Lta 
ti|H»ii  i-<«iir  tri««l  h\  a  jury,  nr  a'iiii«li;«'i|  aL'aiii**t  hiiii  in  |ifiinl  of  law  br  t^ 
(*oiirt.  Kiill  \\v  t*hal)  not  Ih-  ronrhitii  il  or  «'oii\  irtvd  thrri'tifi.  hut  t»hall  havr  jOtic- 
nuMit  iti  n.^iM.toiittf  t'h-fi r.  umi  iiia\  |ih*atl  «tvcr  to  thr  t«-h>ny  (ht*  lefiirinl  i**«c. 
lif»t  guilty  •  /'•  y**r  thr  hiw  all<i\%-  many  |ih-a*i  hy  ^ihiih  a  |iri^(iirr  may  c«ra^« 
(l4*uth;  hut  oiily  oiir  |iliu  in  iiiii-f4|iifiif«*  whi'n*«it  it  t-nn  Ih>  inllii  Ir*!.  tix  .  fifi  XU€ 
^*iit*ral  ix^iif.  attrr  an  impart  tal  «\:iminalii»n  an«l  (hfi«*ii*ii  ot  thi*  ta<*t  by  Ibm 
unanimous  vi-riiii-t  o|  a  jiir\  *     It  i«*main**.  thin'ti>r«-.  that  I  o'lipiilrr,— 

V.  Thf  irrin'ral  i^-iif.  or  y\*-:i  t*i  ift  i/*if/'i/.: «/ »  u|Nih  which  |ili*a  alfinr  tW 
priMiiM-r  tan  n-ri-ivr  hi^  tinal  iiitl::m«*iit  nl'  ihath.  In  (-a«*«-  i»!  an  imiiftnu-nt  ctf 
I'clony  or  tna^on.  th«-r«-  laii  hi>  n<i  -|NTial  jii-titi<-:ition  put  in  hy  way  of  I^ma 
Ah.  on  an  iiMlirtni«*nt  tor  miinh-r.  a  inaii  f-annot  ;'/r<i'/  that  it  ha*  ni  hi*  uwk 
drt'i-n«-i*  ai;aiii**t  a  r««hlH-r  on  tin-  hii:liua\.  or  a  hiir^Utr  ;  hut  h«'  mu»t  pha^l  t^ 
ipem-ral  i-^iii-.  not  guilty,  ami  i;iv«'  thi<*  H|NTial  matt<*r  in  «vi<len<*«*  h't^r 
that  th«--«'  plt-a-  iio  in  i-th-i-t  am«»unt  ti»  thi*  L;«-ni*ral  iv»*tu<*.  ninct*.  il' 
**<"'»!  l*ri^i>iH-r  i^  mo«>t  <  Ii-arly  nt»t  tfuilty ,  a^  tin*  t'ai-t**  in  tn*aiwiii  are  *laKi  to 
'  *  *  -J  h<'  <liiiir  /'r'"t.f'i 'I  ft  iftJt'i  If/tiintitf  .«iiir  'A^ffwrn,  nn«l,  in  l'rh>ny\  that  thf 
killin;;  ua«  i|i>iir  ttt'-mr,  ;  thi*<*i*  i-hari;*-*  of*  a  traiton>u<t  or  !t*|i»nitiaii  intrnt  aiv 
thr  iHiint^  aii<t  \*r\  i/i^r  of  thr  in<lii-tini-itt.  atp|  mu*«t  )h>  aimwrrr*!.  «liiv<^tlv.  M 
tilt*  ;;i'ni'rat  ni-u':tti^ •*.  ti«it  irnilty  :  an<l  tin*  jur%'  U)Min  tho  t*\i«lt*nce  will  take 
niMiri*  lit'  aii\  ih  ii-ri'>ivr  inatti-r  ami  tfivr  tln-ir  vi-nlnt  a<-t-onlini;ly.  an  rffrrt«- 
iilly  an  it  it  Ufi-i-.  or  roiiM  h«>.  •«pfi>i;illy  pl«-a*lc«l  So  that  thi»  i»,  apott  a^ 
ucroiintH.  tin'  mii««t  a<tvaiirairi*<'n*«  pU'a  for  iho  pri-on«»r  i  r  * 

Whi-ii  th«*  prt**"iii-r  hath  thii'«  phath-'l  not  ;;nilty.  h^n  ryifuthtltM,  nr  aantf  cm- 
fhiMt ,  wliirh  ua-  t«>rnii  rl\  u»i*«l  to  h<*  ahhr«*viatfl  upi>n  tin*  niinatcv  ih— .  *  ata 

•  :  lui  r  t   .:ri  •  —  %|.|.ik.iit.  f\  •  siiai  r  i*  m. 

*  Hut  till-  i«  <<*ntiti«-«t  !•■  •-.i»i-»  ot  ti-li>n>  :  n  ih-ffnthmi  haiiiitf  pl«*m«le«l  in  har  la  mil  <a*^ 
of  m:»<h'iii<Mii«>iir  I"  ]<r>-i-lihli'*l  truiii  <)!•■  kx'tiftii  <•!  ilif  |i|t-.i  «»l  ni»t  |tuillf  if  tiM  |<Aaa  ctf 
l^r -Im'mM  •■•■  !"iifpl  in*>itli<-iitit.     *»  K.i-t.  h'T      <'iiiii«tii%. 

I  M.  A  ^    l-l     ■.  h  A  «     .«»::.    -  li.  A  <  .  MJ.  'iiiil...  on  •l«-mum»r.)  Tmn.  P.  C  Is^.   « 

•  III  i  ii-f.  ..1   :i)<|..  iriit  III-  '.r  :iit'irit;.i!j"n«  fi-r  ••=■• ' '•-     '  •.  ilii-  a^irtre  nil^.  a*  to  yif»< 

iny?  tin*  ^'•■M>  r  il  -.--'I*-.  i|<M  -  ii>>!  .i|>|>[\  w.xU  th'- «.iriif 'ii-jr*-**  iif  •inclnnM;  for  itwf»  v* 
«mit«*  •  t"' -» !■•!«■  I  -{f:!!  I  !•  I  :•  let  "iiK  .(li>  w  tlU-.  I  til  «-\fn  rt^|ui»ite.  Thwi^  if  ta« 
ilt'fi  ri'l  III!  ?  ill  u  'ii-ti  .iiix  •■\«-i  i>(."ri  -'r  |-rii\  >••  w  fii<  )i  I*  n<*l  <'>>niatn4««l  in  lh#  |i«rvfew  -^ 
th«*  -r.if'tTi  •  K-.iMij  !!.•  ffl' IP  f.  iif  rii.i\ .  I>\  |'l>.i*i:!ij.  olioM  lliAl  hip  !•  fntitl^  k»  tW 
tM*nt-fi!  '•*■  r  f.  it  •  \-  .  •  r .  >\i  or  \-t-t\  >•• .  iin<l  tli<-r«*  .ir«-  th  my  pi«*ji«  of  lhi«  d^mt  tipntam  la  ta* 
atirit  nr  *ii*r:*-  J  !.•  «•  ii.  (•••''»  liiii  tl^  |rini  i|>.»i.  .iti<l  iii'ii**"!  a!m<«it  th^  a^ly.  raai*  a 
vilitili   -{•••■  il    }  !•■  •-   T  ■  Tlif  iiii-ril«  nri'  i)fi-f**.ir\ .  »r*'  in  ilH-ta«««of  in«lirtBi»al*  IdV  aiW 

1 11/   !••  T' I   ii;    :...ii  \.i\  <■   aiiil   liri>l^*i*«.      A-  t«*  ihi -«•,  m f.  in  prueral.  1  CklM»  C  L  4»1 

Ut  477  — 4  'nil  I) . 
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(or  n*ent)  cut.,''  the  clerk  of  the  assize,  or  clerk  of  the  arraigns,  on  behalf  of 
the  crown,  replies  that  the  prisoner  ifl  guilty,  and  that  he  is  ready  to  prove 
him  so.  This  is  done  by  two  monosyllabies,  in  the  same  spirit  of  abbreviatioTi, 
"c»//.  jtrit."  which  signifies,  tii-st,  that  the  prisoner  is  guilty,  {cut.  culpa blCy  or  c%U- 
pahihs,)  and  then,  that  the  king  is  ready  to  prove  him  %o,  prit,  prcesto  sunXy  or 
pnrntHii  vcrifirare.  This  is  therefore  a  replication  on  behalf  of  the  king  viva 
voi'f  at  the  bar  J  which  was  formerly  the  course  in  all  pleadings,  as  well  in 
civil  as  in  criminal  causes.  And  that  was  done  in  the  concisest  manner;  for 
when  the  pleader  intended  to  demur  he  expressed  his  demurrer  in  a  single  word, 
''juthjmrnt  ;*'  signifying  that  ho  demanded  judgment  whether  the  writ,  declara- 
tion, |)lea,  &c.,  either  in  form  or  matter,  were  sufficiently  good  in  law  :  and  if 
he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a 
single  syllable,  "/>n7;"  signifying  that  he  was  ready  to  prove  his  asser- 
tions :  as  may  be  observed  from  the  year-books  and  other  antient  repositories 
of  law.(,s)  By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue; 
for  we  may  remember,  in  our  strictures  upon  pleadings  in  the  preceding  book,(0 
it  was  observed  that  when  the  parties  come  to  a  fact  which  is  affirmed  on  one 
side  and  denied  on  the  other,  then  they  are  said  to  be  at  issue  in  point  r^ojA 
*of  fact :  which  is  evidently  the  case  here  in  the  plea  of  non  cul.  by  the  *■ 
prisoner  and  the  replication  of  cul.  by  the  clerk.  And  we  may  also  remember 
that  the  usual  conclusion  of  all  affirmative  pleadings,  as  this  of  cul.  or  guilty  is, 
was  l>y  an  averment  in  these  words,  "  and  this  he  is  ready  to  verify,  et  hoc 
parafm  est  vcrijicare;"  which  same  thing  is  here  expressed  by  the  single  word 
^'pnt:' 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd  and 
ob.«fure  a  manner,  ^^rem  tantam  tarn  nealigenter/*  can  hardly  bo  pronounced  with 
certaint}'.  It  may  perhaps,  however,  do  accounted  for  by  supposing  that  these 
were  at  first  short  notes  to  help  the  memory  of  the  clerk  and  remind  him  what 
he  was  to  reply ;  or  else  it  was  the  short  method  of  taking  down  in  court,  upon 
the  minutes,  the  replication  and  averment,  "eu/.  prit  ;**  which  afterwards  the 
ignorance  of  succeeding  clerks  adopted  for  the  very  words  to  be  by  them 
spoken. (w) 

But,  however  it  may  have  arisen,  the  joining  of  issue  (which,  though  noi» 
usually  entered  on  the  record,(tt7)  is  no  otherwise  joined(j:)  in  any  part  of  tho 
proet^edings)  seems  to  be  clearly  the  meaning  of  this  obscure  expression  ;(y) 
which  has  puzzled  our  most  ingenious  etymologists,  and  is  commonly  under- 
stood as  if  the  clerk  of  the  arraigns,  immediately  on  plea  pleaded,  had  fixed  an 
opprobrious  name  on  the  prisoner  by  asking  him,  ^^ culprit,  how  wilt  thon  be 
tried'/"  for  immediately  upon  issue  joined  it  is  inquired  of  the  prisoner  by  what 
trial  he  will  make  his  innocence  appear.*    This  form  has  at  present  reference 

(•)  North>  IJA*  of  Lord  Guildford,  08.  •worn,  Uie  olBoer  U<to  the  crier  DOinber  Uiein,  for  whidi  tiM 

(()  ><•<•  li<M>k  iii.  piigv  '6X2.  word  in  law-French  if  *'Ooim/«;*'  but  w«  now  hear  it  pct^ 

(«*)  of  thi-^  i>;ii<)r.ince  wo  niny  w«  daily  instanoM  in  ths  nonnced  In  Tery  good  Kni^h,  **ooant  thoM.** 

abuHf  ot  two  lf|r  l|  t4'rni!4  of  uncient  Krrnch;  one,  tbe  pro*  (*')See  AppendiZtfl. 

lotiu."  to  Jill  priK-l.tmittioiiN  "  nyrg,"  or  he*r  ye,  wliich  to  gene*  W  2  Hawk.  P. C.  3W. 

rilly  pronoaiirtHl.  iuo-«t  anineaningly,  '*0  yet;**  Uie  otber.  {9)  2  Hal.  P.  C  358. 

a   ni>>r«>  ji  mloiiablv   mii«tjilce, — viz.,  when  a  Jury  are  all 

•  Till'  learned  judue'.s  explanation  of  />rU,  from  prcuio  sum^  or  paratus  verificarCt  however 
in^MMiious,  is  cortjiinly  inconsiMtent  both  with  the  principles  and  practice  of  special 
j)lra«lin>r.  AfttT  the  pMieral  issue,  or  the  plea  of  not  guihy,  there  could  be  no  repli 
catinii,  or  tlu'  words  jhiratus  verijicare  could  not  possibly  nave  been  u«ed.  This  plea  iu 
I^itin  wius  entt^rod  thus  upon  the  record: — Ncn  inde  est  culpabUU^  et  pro  bono  et  malo  pomlse 
snf>rr  fxitnarn :  after  this  the  attorney -general,  the  king's  coroner,  or  clerk  of  assize  could 
only  join  issue  by  factt  similiter,  or  he  doth  the  Uke.  8ee  App.  p.  3,  at  the  end  of  this  book. 
If,  tlu*n,  I  mi«;ht  bo  allowed  to  indulge  a  coiyecture  of  my  own,  1  should  think  that  prit 
wa^  an  oasy  corruption  of  pnt.  written  for  porui  by  the  clerk,  as  a  minute  that  issue  wah 
joined,  or  jmiit  sc  super  patriam ;  or  pnt  9e  might  be  converted  into  prist  op  presto  as  it  ib 
soinotinuvs  written.  O// was  probably  intended  to  denote  the  plea,  and  prit  the  issue; 
an<l  those  •, liablos  being  pronounced  aloud  by  the  clerk  to  give  the  court  and  prisoner 
an  opportunity  of  liearing  the  accuracy  of  the  minute,  and  ^ing  immediately  rollowed 
by  tlio  question,  How  wilt  thou  be  tried?  naturally  induced  the  ignorant  part  of  tbe 
audience  to  8U])pose  that  culprit  was  an  appellation  given  to  the  prisoner.    As  a  OOD- 
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...         •  .   ■■     •  r  J  \    ■..r\        *;.■..;-:.    .!.•*  ■  •:-•  t.:«    •  :..  - 

'      •  ■    •  '•    ■  .aTi  r  -    i.t.  •  t    .  r   •  •  J.  f  «I  ,  %  ^  unk    y  •  ^  ' 

•T  >  \   •  ;  •  .•          '       .  '.  •'    j-r.-   v.  r  r-  ■  .••  -  !"  J.  *'  :.    !.•• .:    -..--•..' 

.1 «,  i-  -■   .  ■  ■    .     .•  .  .    :            •     .■    -   ■  ■  ,i'.--A  .  r  ::.;il  Jm    *...••■  tr—i  :•.  «i  -;  ai.  :  :;  * 

'•*».i»  •  r  ?  ..  ■      .  v     '•  r  .    ..r  ■:,  .:  ;i  j-.  •  r.  ♦  \   <f«  •!  a:  ■!    i..'    }-  •  r»  .    I     l..-     .  ■  ^.-  '. 

rij*  Xi»      •  •  '    I-           -  '..^                    ■  •   -  ■    ,  aii  1  tfii    |r  -■  :.«  r.  .!•  ■  a**-*  ••«:■.    i  jk     i« 

a<l"i'i.'     .  ■      -*        .         .'       .;;    .  .:    i.'     I'.  ;  ••  '.  t  ft  "•  ;ii  I..-   •■!  •'.!.. i» '•    ^i-a..    !.••»          :• 

\V'  ■  .     :   .    .-  r  .  .-  I   .■    I.  !•.-•  il   'i}-"!*  u.^  Ir;.il.  t:«f  « i»rk  ar.*w»r».    a 

Till- !,  «  ..i:..      J      :   '-•    ...A.  V.  i.iiii  u.m;4\«  i.<<|«#  :i.:kt  ii.«*  (■*rr\  •   .uim- 

•■••m  .     r  .•  r   •■.»■    :    -  _      .■.i'..i\    :i|  j  •  ar.  •••!•  •!   ••  i.-l    tt.*  •-  a  C"  U  'iri-it  rari*  ** 

Aii'l  i!  • '.  '    •  ^    ir  -•  •      .  a-  •"    'li  a*  •••(.%(  iiii-iiti\    rita\    t*   Tu  ti«f  trta*.  Ii.1  r..ar;L*r 

of  «  L.'  'i  '«» t.i  )  t  t  ••!.••. 'ii  !•  •!  ik\  lar^i   »u  till'  lit  jLl  i  itaptt  r 
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«'K  Till. \ I.  AM*  «oNVI'TI«»>-. 

•li'*  1  *Ti{i:  ••\tr:ii  !i.«?Ii«m1-  nf  triiil  :itj«I  « i-iix  i<  ti<n  "f  "ffrndi^r*  r«ta('!i*i.#^ 

*  ^  Ky  Till-  iuH*  1,1  Kiijhiii't  w»rf  lMriu<-rl\  iimn-  ijiiiiu-n>u»  ll«Ari  at  i-rx-wfi:. 
llir«iiiu'li  ti***  "UIm  r»t !i;fii  iif  iiiir  S:i\<iri  aint-MMn*;  uh*i.  iikr  othrr  rw*niarrD  a*- 
iHfti".  M  i-ri-  *\\\*  Ti.f  i\  ail*ii<  tiil  !•>  iii;  iiialciii ;  u  «  liariii  It-r  H|ji«  li  Ta«-i(u*  ••6<M*nff« 
•if  ttic  aiir!<'ii{  (#•  rinaii-  .f .  '\'\i*'\  tli*Ti-li>rf  iiiVi-htttl  a  <  •iiii>iili'niMr  iiuiukvr  •«< 
iiii'IIkhIx  <'!  I'tir^'aiji'ii  «ir  trial  tn  |>M*frvi*  juimh  «  i.i  i*  I'p'iii  lli«*  daii^-r  •»!  !•«■« 
Hitrii---i-«.  aii'l  III  f  «»ii<M'i|iii-iifi*  lit  a  iHili'ifi  that  (mhI  mmu1«1  alwav*  iiiti*rpiN«-  tU4 
rBi'iili>ii'>i\   (••  Miiiltiati*  fill-  ^Miiltti— *. 

I     '\'\.*     fri<<-'    aiitii>ni  '     »]•!  ri«  -  lit'  tt-i.tl    w:i*   lt.:it   f-y  '  r</'rrf.  i»  liii  h  « a*  pn« 
liarl\   'ii-!.iii:iii>)M-'l  \'\    tti<    a|  {■fllalniii  *A'  j't*t'     uni  h*t  ;  and   ■M.iurCiiut'tk  r^.y^r^-i 
ftunjtif-".  I"  •!  -'•ri.Mii^li  II  tp'iu  tlii-  I  aiioiiii  al  |>iir^ali*>ii.  mIi;i|i  «aik  h\  x\»r  »mlk 
i»r  ill**  |-•l^'^        1  iii'«  w:f«  ••!  tv^n  ><<rt-«.  <     ritli*  r  y /r.«inlcal.  i^r  iriif^r-^mlrai.  tW 
tifriiit  r   !••  Ill:;  (  "iitiri*-*!   ti»  iHr^xiii-*  (•!'  lii^flitT  nuik,  itir  laiu-r  to  the  t^io* 

•     4  b    f  ■  ■  I  ••!  >.   •    •  If   !■  i<  II  «  Ht  Hi  n  vT^k'  ti  I'l  hit  Ihr  4Hf«hii  «r.  •  hak  ivlarv*  iW  aytlna  hmmh  te  ia» 

«-4^^tui-*     1-    ■        -'     •■-I    iIm*    II--    I  r    |>  r    4h«»' r    •■   "^r  •  ul-  r 

«0wi  :r  t  ..  •     ■    "  ■  r     -  .     '(•'•«    I  «   jur«  ,  •    K'«l  '  ^      ^7       Mair  Triata.  piAffra^ 

l>«aa«i-   II'    |i*i'.  I.   .  .|  |.  «»«     I      ;  ■  I  f,   ,ii   !|ir  I  f  Ik  ft  r  *    ^i^i    'i.<i'«     III   ■    ^. 

Aad  mil.-    t    •  ^  '    ■  -  ■  •.*:•-.      I    tiiii      -■  •«  i>,  u  •    /•    V  '    «>  '  ^    ;■• 

thai  1h-   ti  I  ■•.'<-i'-i!     *m  •  .',■.•    t-   '-tm  *    I  t     Itm     >.  r    '.Z 

l»W»  llul    .t    ■■         .1         -  ■!..•-  1.     ■■■»..,    H  •■■       fc    1     •'      ••  •       M.  -■     J    i. 

pt%mHft   III  I    t,  •  •    ■•    I   I     ■••   I  .   |><-tl,«-.   •(•I   »  I  in 

liriiiiilf'ii  "t   til ni.-  I  ••••  ih.ii  ;   i'  i«  a  i  ••rrii|>tii<ri  f-T  /  ■ '.  llio  rlt-rk  of  the  an 

l)ii«  il  i\ .  .iiiiiii  'l.-it*  i\  .i!t>  r  ill*-  ari.ii.'riti.i'iil.  «irili-«  ii|  'iii  tli«*  iii*l)i'liu«'nl,  ovrr  I . 

(if  tli«-  I  I      -!■•  I.  /  Aii-i    ]»••.'<  I   N    r:ii   :iil«>riii"  ii*  i.'i.it   iii  Niit-ifiii  timr^  wK^ti  p 

iiitr«  :ii  "  '    ■  "ir ;-  'A- n-  '■■•.".'.     i  ••  :■•  .itif  in   tli»- •'•■!.. »i. "11    I '!••»•  •*  ill  .W.'^w^^. 

«*4i*  II  «!•  "  'It  r.  r  .    i!  /  '  •'.  ti.-il  ^  -i-  .>ii  :  •  '■•■  !••  tli*-  •  ••unlX}  ."'     I. iff  «»f  Ij»ril-Krr|«^  3i 
tf**.     <  'iim    .  I  *\ 

'•  l'.\  7  A IV.  I*.  •_*.  •    I.  It  >  •iii.tiMi  rliit  jf  ,itiv  |«-r-in  n«»t  harinf  |'nrt1«^  r# 

iMNTiij*  I'  tij  ■?  r.ii.'ri<-*l  i2|-in  .ii\  iii-li>  triifiit  fi>r  trt  •^••ii.  t- l«>iiy.  ivr  |»irarT.  aliall  yitil 
llit-r*!'!    I    I  !•  <  ii-'i    /iiilr^."  iif  -l.iil   )»\   -ii' it    |*]>-i.  u.thiuii   an)   further  fnrvL   Iv 

•  l*H'rii>  1  (••  (  I.  •       .'  i.  •!.  •  I*  III  ••!!  !)i inrrv  t-<r  tr.il    .m  i  tin-  r«mrt  •L»ll.  la  tbr  vaoaA 

iimiiii'  r    <•'   i-  •  i*-\    ]>r  t).-    tr:  i'.  ••(   -:•■  'i    ]••  r«i<ii   .!•  •  ••r<Iiii.-I«        In  <*■  •D»i^|U«'nr>»>  «^  lii» 

Ml**'  i  n  •  .1*  --.r  i     •  ••  -I  --ri^  •  ;  .1  kill/  <i  pr.-'int-r  Ip'1%  )i«*  «ilMi«*  fn«^  ba»  (•«« 

wImi|!\  I  I  •  •.<-.•  1  \.\  ..t  -J  ■■!  i^.'  •.iiii>  -r.iiiit.'.  ii  :•  i  n  ••'ti««l  thai  if  anv  f^rmm 
l*i*iiik'  iiri  :••!  Ill  •n  ••!  ili.ir.'i.l  mi(!i  aiM  iri'lutiiM  lit  i»*r  tr«'dk*«in.  frkmT,  ivr^-^,  «r 
-|ii«*ti  Mf  t;.  •  II    •'•  ■'  •'■••.    r    '-•  -'f  111  till'  xii<lii*tliir||t  tir  IbfuraMklAO^ 

.11  i'\  •  !'•  -i  ii  • .%  •-   *  «)..i.i  I  ■  l.iw'iu  '"r  111 iirt  ''  '  •'     '  ">  r'-"«4  V.  i«»or«l#r  t^  |«vyi^ 

•  ■tli<  •  r  •     •  fi'<  :    I  I  '•  •  --:      I.  •!  L*'i  li\     •  ii  toii.tli  ,,;  .||.  ),  |  «*r>M>ti  ;  antj  the  |4«a  •o  rftl 
•h.ili   ).  iw              *  ..•  !    I   •■   fii'i  I  l!' 1 1  an  .1   vLii  li   !'•  r-<iii  Ii.mI  at  lii.illi  |»l«aJNhl  tW 
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people.(rf)  Both  these  might  be  performed  by  deputy;  but  the  principal 
to  aiiHwer  for  the  success  of  the  trial ;  the  deputy  only  venturing  some  corporal 
pain,  for  hire,  or  perhaps  for  friend8hip.(e)  Fire-ordeal  was  ♦performed  r«<Mo 
either  by  talcing  up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron  of  one,  *■  ^^ 
two,  or  three  pounds'  weight;  or  else  by  walking  barefoot,  and  blindfold,  over 
nine  red-hot  ploughshares  laid  lengthwise  at  unequal  distances;  and  if  the  party 
escaped  being  hurt  he  was  adjudged  innocent;  but  if  it  happened  otherwise,  as 
without  collusion  it  usually  did,  he  was  then  condemned  as  guilty.  However, 
by  this  latter  method,  queen  Emma,  the  mother  of  Edward  the  Confessor,  is 
mentioned  to  have  cleared  her  character  when  suspected  of  familiarity  with 
Alwyn,  bishop  of  Winchester.(/) 

Water-ordeal  was  performed  either  by  plunging  the  bare  arm  up  to  the  elbow 
in  boiling  water,  and  escaping  unhurt  thereby,  or  by  casting  the  person  saa- 
pected  into  a  river  or  pond  of  cold  water;  and  if  he  floated  therein  without  any 
action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt,  but  if  he  sunk  he 
was  acquitted.  It  is  easy  to  trace  out  the  traditional  relics  of  this  water-ordeal 
in  the  ignorant  barbarity  still  practised  in  many  countries  to  discover  witchee 
by  casting  them  into  a  pool  of  water  and  drowning  them  to  prove  their  inno- 
cence. And  in  the  Eastern  empire  the  flre-ordeal  was  used  to  the  same  purpose 
by  the  emperor  Theodore  Lascaris;  who,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron:  thus  joining  (as  has 
been  well  remarked)(^)  to  the  most  dubious  crime  in  the  world  the  most  dubious 
proof  of  innocence. 

And,  indeed,  this  purgation  by  ordeal  seems  to  have  been  very  antient  and 
very  universal  in  the  times  of  superstitious  barbarity.  It  was  known  to  ths 
antient  Greeks:  for,  in  the  *Antigone  of  Sophocles, (A)  a  person,  sua-  r^oAA 
pected  by  Creon  of  a  misdemeanour,  declares  himself  ready  "to  handle  *■  ^^ 
hot  iron  and  to  walk  over  fire,"  in  order  to  manifest  his  innocence,  which,  the 
scholiast  tells  us,  was  then  a  very  usual  purgation.  And  6rotius(t)  gives  us 
many  instances  of  water-ordeal  in  Bithynia,  Sardinia,  and  other  places.  There 
is  also  a  very  peculiar  species  of  water-ordeal  said  to  pi*evail  among  the  Indians 
on  the  coast  of  Malabar,  where  a  person  accused  of  any  enormous  crime  is 
oblitrod  to  swim  over  a  large  river  abounding  with  crocodiles,  and  if  he  escapes 
unhurt  he  is  reputed  innocent.  As,  in  Siam,  besides  the  usual  methods  of  fire 
and  water  ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tiger  let 
loose  for  that  purpose,  and  if  the  beast  spare  either,  that  person  is  accounted 
innocent;  if  neither,  both  are  held  to  be  guilty;  but  if  he  spares  both,  the  trial 
is  incomplete,  and  they  proceed  to  a  more  certain  criterion.(Ar) 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing  a  man 
guilty  unless  he  was  cleared  by  a  miracle,  and  of  expecting  that  all  the  powers 
of  nature  should  be  suspended  by  an  immediate  interposition  of  Providence  to 
save  the  innocent  whenever  it  was  presumptuously  required.  And  yet  in  Eng- 
land so  late  as  king  John's  time  we  find  grants  to  the  bishops  and  clergy  to  use 
the  judichn7i  ferri,  aquaSj  et  igni8.(t)  And,  both  in  England  and  Sweden,  the 
clerjxy  presided  at  this  trial,  and  it  was  only  performed  in  the  churches  or  in 
other  consecrated  ground;  for  which  Stiemhook(m)  gives  the  reason:  ^^nondefmi 
illis  nprnv  rt  laboris  pretium;  semper  enim  ab  ejusmodi  judxcio  aliquid  Ivcri  sacerda- 
tihus  ofnmiehat.''  But,  to  give  it  its  due  praise,  we  find  the  canon  law  very  early 
dt'clarin^  against  trial  by  ordeal,  or  vulgaris  pur gatio,  as  being  the  fabric  of  the 
devil,  ''rum  sit  contra  prceceptum  Dominiy  non  tentabis  Dominum  Dexim  tuum*\n) 
I'jjon  this  authority,  though  the  canons  ♦themselves  were  of  no  validity  r*o4c 
in  Knj^land,  it  was  thought  proper  (as  had  been  done  in  Denmark  above  *- 
a  century  l)ct'ore)(o)  to  disuse  and  abolish  this  trial  entirely  in  our  courts  of  jos- 

(* ,  T'Uffur  ff  ptiTfinrf  in  ffiti  amitatur.  prr  Dti  jtfdirium ;  (*)  V.  270. 

tHIiC't  /v  r  minium   Urnim.  M  p^r  aqunm^  pro  dirtrtitaU  i*)  On  Ntirob.  t.  17. 

o>n>htn'ttix  ftuminum  :   )-rr  frrrum  catulum,  ti  ftttfit  hcmut  (*)  Mod.  Un.  HUit.  tH.  266. 

IiVr  ;  }>'  r  n  lunm.  n    furrtt  riifttrus.    Qlxnr.  I.  fl,  c.  1.  (h  Spelm.  OUma.  435. 

(»,  ThU  i»  Htill  «'xj>nfi««sJ  in  Ihnt  ciiinmon  form  of  tpeech,  C*)/^  jurt  SHtomum^  1. 1,  c  8. 

*'  of  K-'inK  tlin>u^h  ttn-  imU  wiiter  to  wrve  another.**  (")  DearOal,  pari  2,  cam,  2,  fn.  S,  di$L  7.    IKif i wttt,  UL %» 

(/)  TJk  .  Ku.lK.nu',  int.  M<ij.  Wintotij  L  4,  c  1.  ttf.  .VK  c.  ».  iwd  Glotis.  Ibkt 

(#)  Sp  L.  l>.  xii  c.  5.  {•)  Mod.  Un.  Uitt.  zxziL  106. 
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tiiv  hy  ail  a«'t  of  |inrliaiii(>iit.  in  *i  lien.  III.,  nccfmiin^  t«»  Sir  K«lwapl  Tokr.  pi 
ur  ntthcr  I'V  an  nptcr  dC  tin*  kini;  in  r«iuii4-il.i  y 

II.  An<itli«T  pi|iiTiri  of  |iiiri;ati«in  Miniru  hat  fiiniilur  t«»  tin*  fiimipr.  ^«ut  |»n-^<i^-Sj 
Hprun^;  ln>ni  a  |iri'oiiin|»lii«>ii>«  adiiM*  (»!' n-vrlulion  m  iln*  ui;fr«  ot'il«rk  »u)irn»t:i  'n. 
wiiH  till-  «'»/".*n"/,  t*r  nioPHvl  <'l'  (>xtM-rati(in :  l^'in;;  a  |»ii'«*'  **i  vIuh-p^*  or  l*i>'a«S  •■( 
HlHiiit  un  itiiiKT  in  wci^lit.  wliirh  uai*  (>«inM*c-rat«'il  uith  a  l«»mi  •*!'  r^itirv '.vm  .  tl^- 
hirin^  <•(  tin-  Almiirlity  tliat  it  iiii^ht  cuiim*  «-oit\iiUi«ih«  an^l  |»jili-n«'««.  arwl  f  vA 
nil  |ia^*>:iL;*'.  it  tli«'  man  whm  n-ally  guilty;  I'lit  miislit  turn  ti*lii*alili  anil  n«iun*t»- 
nu*nt  if  III'  \ia<*  innnrrnt  ;>  r;  n^  tlir  wat«*r  **t'  j«'al'iu«y  anidii^  thr  J«'«^  »  «a.*.  I»y 
(•inI  ••  ••pt'cial  a|i|Miinlni«*nt.  t**  raiiM-  t)i«'  lirlly  tn  ^wvll  anil  tho  thi;;K  !■•  n't.  if 
tlir  \^<>iM:in  \^ :io  uuihy  nf  a<lulti*ry .  Tlii**  4'i<r^iif<l  wan  tli«*n  ^ii'rn  ti>  tli«-  •a»- 
|H*i'tr4i  |id>*iin,  u  Im  at  t)ii>  r*anir  tini«*  alMi  rt'rrivcil  tliv  linly  i«a<-niini'nt ;  f  if.  in- 
•ItH'tl,  till*  mrHiii'tl  wnH  niit,aN  mmih*  have  Hii»i|HTtiil.  tin*  nai  ranirntal  l»r«*ail  if««-tf« 
till  till*  -ii)"T(|ii(-nt  invrntiim  «if  tranhul*Htantiatiiin  |)n'iM'r%'i'«l  ii  fr**n\  |*n>Ui»« 
iiM'H  uitli  a  ninn*  pntt'oiinit  r*'?*|K>ci  than  ti»rni<*rly  <  Mir  hi<«itirian«t  a«**ur^  u«  tt.ak 
Goflwiu.  carl  **t'  K«*nt,  in  tho  rt'ii;n  nt'  kiiiK  KilMant  thi*  <'iint'«ii««ir.  ahjunrii;  the 
death  lit  lh«'  kinif'n  hmthiT,  at  laM  a|i|H*aU-il  t<*  hi"»  ('i>n>nril.  "ffri'Mrt-riLtm  •?'•;:«• 
tientltnn  tihjunint,"*ui  whii-h  htiick  in  hii*  tlin>at  ami  killf«l  him.  Thia  t-a«i>i«n 
him  l(>n^  hiiH'c  U^n  ^nulually  aU»li>ihc«l,  thiiii^h  thi*  n'tnfnihrani  «*i*t' it  •till  vab- 
nintM  in  cortaiii  |iliniM-^  nt*  ahjunition  r«'tain«'it  aninnt;  iht*  i*<»nim<in  |nhi|i1«*  v 
*H4f*1  *n«>\irvrr.  u'c  f-anniit  hut  r«*niark,  that  tlinu^h  in  Kuni|M*an  «iiunirM>« 
-I  tlii>«  rii*iti»ni  nio-<t  pnihahly  an»M>  t'niui  an  ahu**- ut'  n*vtralr«l  rt*li|p«*n.  yet 
cri'dulilv  ami  ^u|N•r^titili||  will,  in  all  at;f*»  ami  in  all  i-liniati-**,  priNlur-e  ihr  «aa« 
or  hiniilar  rtlVri**.  Ami  tli«*rftnr«*  wt*  hhall  nut  )»«*  •urpriMMt  Xn  liml  that  in  th** 
kin^«li*in  of  l*«'^u  then'  Mill  Mili«i*»tf»  a  trial  hy  thi-  mrfini'il  \'vr\  f»iniilar  l€>  that 
<ir  oiir  am-4-tiir^,  only  r«iil>f*litiitiiii;  raw  ri(-«'  iii*«tra(|  o|  hn-ail..  xi  An^J  iti  ibr 
kinpli'Mi  nt'  MiiiioiiHitaiia  th«-y  hav«*ii  iiicthiHi  dt'ilrciilin^  law!«Qiti>t*<|ually  «kr»- 
aiml  ami  iim-rrlain.  'I  li«'  witin*-**  for  th«*  |il:iiiitil1'  (-hi*w*i  ih«*  hark  of  a  irrr  rm- 
dui*«t  with  an  «'niftic  4|uaiity.  whirh.  InMni;  nutth  imtly  nlli^tirat«tl.  i«  th«-D  iiilu«««i 
in  watrr  whirh  i^  i;ivrn  thr  ih'fi-mlant  to  ilrink.  It  hin  Htumarli  rvjcriA  it  bet* 
CHiiHtciiihfil ;  if'  it  ^tayH  with  him  li«'  in  ali-olvnl.  unh'^n  the  |ilaintifT  will  itniik 
Mtmc  lit  I  111*  <«anu*  wal«-r;  ami  if  it  htav**  with  him  aUo  the  i«uit  m  lrf\  undrter- 
ininfil    1/  • 

Tlii"-i'  twii  anti(|itatril  in«>tli(Ml*t  of  trial  wm*  |inii«'i|»ally  in  a*«*  amoac  rh«r 
Saxon  am*'>ti>r*»  Tin-  ih-m,  whi<-h  f»lill  rt'niatn*«  in  fnni'.  thou^^h  vrr}*  rarrl^  in 
iiM*.  mw  !■•«  it*»  iiitriMliirtii'ii  aiiioiii;  un  to  the  |>riiif  i  •!  of  the  Nornkan  line  Aftd 
that  i«. 

Ill  'I'lir  (ri:il  l>\  ^•l'^/,*  (lui*l.  or  ••in^lo  mm  hat :  whirh  wan  another  MperMvcif 
|ireMimpiti<>iio  appraU  to  l'n>viiirni<>.  uiiih-r  an  fX|N*ftatii*ti  thai  Heaven  «i*«^i 
lin4|uroii<*ii:ihl\  L'ivi-  tilt*  vii'tory  to  the  iiiiiofcnt  or  injiirt-«l  |>arty  The  nat«ri 
«>f  till-  (rial  III  f  a*>r*<  of  rivil  injury.  ii|miii  if^oiio  joinril  in  a  writ  of  riiflii.  vaa 
fullv  ili-i  tio-r.l  ill  tilt'  tirrfi'tliiii;  luNik;  ;•  to  whi*-h  I  have  onlv  t«»  a<i«i  that  tb« 
trial  h\  hattrl  iiia\  hi*  iltiiiaii'lfd  at  tin*  rlii-tinii  nl  the  ap|ielh-e.  in  eithrr  aa 
A|i|iral  ••rail  :ip|>p>\  i-mrnt  :  anil  that  it  i<»  tarrifil  mi  witlit'«|ual  fM>l«*ninily  a*  that 
on  a  unt  <•!  r:i:lit ;  hiiT  wiih  thi«  ilirh-r<*m'i-.  (hat  ihrn*  rach  p>>rt\  mii^l  hinr  a 
c-hant)iiiiii.  !>M(  lii-rr  tlit-y  niii*»(  tiirht  in  th«-ir  |iri>)H-r  |HT^in«  And  therrforp.  -j 
,..(.  .  ()•••  *;i|>|>i  llaiit  i>r  appriiit-r  hr  a  wnman.  a  |irir»t,  an  infant,  or  1 4*  Ibe 
I  :i^«i-  III  -ixtv.  <*r  laiiir.  nr  Minil.  Ii«*  or  •>lir  may  e«iunterpleAd  and  f^tmm 
the  \\:i;:rr  fl  hiittrl.  anil  riim|M-l  thr  a|>|*rlli'f  in  put  himself  ii|hiii  the 
AI^ii  pi  •  r-  ••!  ilif  naiiii.  hrini^ini;  an  appeal,  ^hall  not  Ik*  challeniprd  to 
hatltl.  iiii  a>ii*tiii{  tit  till*  (lii;iiily  **t  tlirir  ]it'r«"'n««;  nor  the  eitiien*  of 
hy  ^pl■|  ;al   <  harti  r.  hf«  aiioe  ti^^hiiiii;  f*rrm**  t< in- i i^ii  !••  their  i*daeal ion 
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ployment.  So  likewise  if  the  crime  be  notorious:  as  if  the  thief  be  taken  with 
the  mainour,  or  the  murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
rcl'use  the  tender  of  battel  from  the  appellee  ;(rt)  for  it  is  unrcasonuole  that  an 
innocent  man  should  stake  his  life  against  one  who  is  already  half  convicted. 

The  form  and  manner  of  wagin/?  battel  upon  appeals  are  much  the  same  aa 
upon  a  writ  of  right;  only  the  oaths  of  the  two  combatants  are  vastly  more 
striking  and  solemn. (6)  The  appellee,  when  appealed  of  felony,  pleads  not 
(j'olty,  and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  hia 
body  ;  the  appellant  takes  up  the  glove  and  replies  that  he  is  ready  to  make 
good  the  appeal,  body  for  body.  And  thereupon  the  appellee,  taking  the  book 
in  his  riglit  hand  and  in  his  letl  the  right  hand  of  his  antagonist,  swears  to  thia 
efleet: — ''Hoc  audi,  homoj  quem  per  manum  teneOj  dhc.,*'  "Hear  this,  O  man, 
whom  1  hold  by  the  hand,  who  callest  thyself  John  by  the  name  of  baptism, 
that  I,  w4io  call  myself  Thomas  by  the  name  of  baptism,  did  not  feloniously 
murder  thy  father,  William  by  name,  nor  am  any  way  guilty  of  the  said  felony. 
8o  help  me  God  and  the  saints ;  and  this  I  will  defend  against  thee  by  my 
body,  as  this  court  shall  award."  To  which  the  appellant  replies,  holding  the 
Bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other: — ''Hear  thia, 
O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by  the  name  of 
baptism,  that  thou  art  perjured;  and  therefore  perjured  because  that  thou  felo- 
niously didst  murder  my  *father,  William  by  name.  So  help  me  God  and  r*ojo 
the  saints;  and  this  I  will  prove  against  thee  by  my  body,  as  this  court  *-  *^ 
shall  award."(c)  The  battel  is  then  to  be  .fought  with  the  same  weapons,  via., 
batons,  the  same  solemnity,  and  the  same  oath  against  amulets  and  sorcery,  that 
are  used  in  the  civil  combat;  and  if  the  appellee  be  so  far  vanquished  that  he  can- 
not or  will  not  fight  any  longer,  he  shall  be  adjudged  to  be  hanged  immediately; 
and  then,  as  well  as  if  he  be  killed  in  battle,  Providence  is  deemed  to  have  de- 
termined in  favour  of  the  truth,  and  his  blood  shall  be  attainted.  But  if  he  killa 
the  ap))ellant,  or  can  maintain  the  fight  from  sunrising  till  the  stars  appear  in 
the  evening,  he  shall  be  acquitted.  So  also,  if  the  appellant  becomes  recreant, 
and  pronounces  the  horrible  word  of  craveUy  he  shall  lose  his  liberam  legem  and 
become  infamous;  and  the  appellee  shall  recover  his  damages,  and  also  be  for- 
ever quit,  not  only  of  the  appeal,  but  of  all  indictments  likewise  for  the  same 
offence.* 

IV.  The  fourth  method  of  trial  used  in  criminal  cases  is  that  by  the  peers 
of  Great  Britain,  in  the  court  of  parliament,  or  the  court  of  the  lord  high 
steward,  when  a  peer  is  capitally  indicted  :  for  in  case  of  an  appeal  a  peer  shall 
be  tried  by  jury.(^)'  Of  this  enough  has  been  said  in  a  former  chapter ;(«) 
to  which  1  shall  now  only  add  that,  in  the  method  and  regulation  of  its  pro- 
ceedings, it  differs  little  from  the  trial  per  patrianiy  or  by  jury;  except  that  no 
special  vcrdi(tt  can  be  given  in  the  trial  of  a  peer,(/)  because  the  lords  of  par- 
liament, or  the  lord  high  steward,  (if  the  trial  be  *had  in  his  court,)  are  r*<MQ 
judges  sutticiently  competent  of  the  law  that  may  arise  from  the  fact ;  *- 
and  except  also  that  the  peers  need  not  all  agree  in  their  verdict,  but  the  greater 
number,  consisting  of  twelve  at  the  least,  will  conclude  and  bind  the  minority.(^) 


(«)  2  Hawk.  I>.  C.  4-J7.  milted  to  prosncnte  In  thmt  oomU)  and  that  the 

(^1  Kl<t.  /.I.  c.  .'U.    2  Huvrk.  P.  C.  42r^.  whs  ihe  cauae  of  hU  dtstUli:  the  priMmer.  that  he  wm  JnM 

!«'  Th.iv  t»»  a  ".trikiip:  ffm-mbUnce  betwron  thin  process  cent  of  the  chirg^p  >qciio«t  him-    Putt.  Antiq.  l>.  L  c  U. 

nod  tint  of  thf  ctmrt  of  Aivop;i|;uH  at  Atheoit  for  murder,  {*)  \t  Kep.  30.    2  lost.  4J. 

wli-n  in  tli«'  |)n>N«-cnlur  and  priH>ner  weie  b«)th  nworu  Id  {•)  S«*  pa<(v  259. 

ttit*  ni.wt  Momn  manner;  IIms  profc-cuior.  th-^t  he  Wrts  re-  (/)  Hntt.  116. 

UteJ  to  the  dtM  e:iiti\l.  ^for  n«iDe  but  near  rcUtions  were  per*  (')  Keljuge,  66^  stat.  7  W.  III.  c  S,  { 11.    Foater,  347. 


'  Tlio  last  time  that  the  trial  by  battel  was  awarded  in  this  country  was  in  the  case  of 
lord  Kae  and  Mr.  Kanisay,  in  the  7  Ch.  I.  The  king,  by  his  commission,  appointed  a 
constable  of  England  to  ])re8ide  at  the  trial,  who  proclaimed  a  day  for  the  duel,  on  which 
the  oonilmtants  were  to  appear  with  a  spear,  a  long  sword,  a  short  sword,  and  a  dagger; 
but  the  com  hat  was  ]>rorogued  to  a  further  day,  before  which  the  king  revoked  the  com* 
mission.  See  an  account  of  the  proceodings,  11  Ilarg.  St.  Tr.  124.  See  also  3  book,  3S7* 
— Christian. 

'  The  nobility  arc  tried  by  their  peers  for  treason  and  felony,  and  irisprision  of 
but  in  all  other  criminal  prosecutions  they  are  tried,  like  eommonera,  by  a  jury,    t 
MK    See  1  book,  401,  note  11. — Christian. 
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V.  llu*  trial  l^v  jury.  i>r  x\u*  iMiimtry.  f»rr  pitfruim,  i*  al««)  that  trial  hr  %hm 
jMHTft  <»t'  (•vor\  Kii;:lt-)iiit:iii  uliii-li.  iin  iUv  irruii'l  l*iiluark  «»l  hip*  lit>«*nM-«.  i*  •#- 
curt*i|  ti>  him  t'V  tht*  i^n-ai  chiirtrr  :• /i »  *'HuItuM  itf>tr  h"n%*»  ettjtuttmr,  rtl  it^prtm**^ 
tur,  «ii/r   t  iiiiit,  tint  tiifftf*  *ilnt   Uitniu  thi^truiitur^   htm  ft*r  iriftiir  jMtit^imm  fmirtmm 

The  niitii|iii(\  uikI  «*xti'tlriirr  rif  thi^  trial  liir  th«*  M'tllin^  of' rtvil  |»ri»pmT 
hnf«  U'liin*  hrrti  «'\|il:iiiif<l  at  lur^ft*.  f-  AimI  il  uill  h«»UI  iiiui-h  »tn*nifrr  la 
criminal  t-U'**-** :  sitii-c  in  tiint*^  <•!  ilitlirulcy  himI  «taiii;(*r  mi>ri'  i4  t«»  lir  aptpriw 
hoiitlt'il  rpHii  \\\v  viiil«ii(f  aiiil  |i:irtiuli(y  of' ju4l:r«*i»  u|i|Niiiitf«l  hy  the  f-nt«  k  \m 
HuitH  lii-twcni  tli«>  kill:;  ainl  thi*  Hiilijri-c  than  in  ili«i|iiit«-n  U*t««'fti  onv  iritliTidoal 
ami  iiii"(h*-r  !<•  **«tili'  th«*  im-ti-^  ami  Uiuiiiian«-t  i>t  |»riva(r  |irii|NTty.  tiur  Uw 
haM  tli«-ri-t'itr%*  \\i-»«'ly  iilaml  ijii^  htpni:;  ainl  tuittnM  hurrirr.  of  a  iirf^rntmrttt 
ami  tt  trial  \*\  jtiry.  hrtwrrn  thi>  liU'rtif^i*!  the  |H*<'|ih-aii4l  tin*  |in-niinKttTft4  tk« 
crown,  it  wa?«  nrci-HMi ry.  tur  |»n*M*rvinK  tlu*  a*lniiruhl«'  halamv  of  f lor rf »D«tit«- 
tioii.  to  vr-t  tlir  cxciutivi*  |N»w«'r  of  the  hiWH  in  lh«*  |innri':  anil  yot  thin  |wi«rr 
mifchi  In>  4lah^«Toii<«  an«l  tU'^tnu-tivr  to  that  vory  ronMiiiiiM»n.  if  cxrrtttl  with- 
out rhi'fk  «»r  <*ontri»l  l»v  ju^litv!^  of  u^rr  ami  trrnwHrr  fN-(nMi»nnllv  tiani«*«i  l«v  Um^ 
eruwn;  who  niit;ht  tlu-n,  u^  in  rrunix*  or  Turk«*v.  inipriiMMi.  d«*«|»;it<'h.  or  vaiW 
any  inun  that  wa.**  ohnoxionn  to  I  ho  ^ovfrnmrnt.  hy  an  inMatit  «lf«'lanitM*ii  tftiAl 
auoh  iH  thrir  will  and  plraMin*.  Hut  tlu*  foumh*rH  nf  tht*  Kn^li^h  law  have  with 
oxi'i'lh'iit  ton'ca^t  (-«intrivfil  that  \\n  man  fthonhl  U*  culhtl  to  aii-twer  to  tlie  kiiif 
for  any  ra|iilal  (Tiin«-  iinlr?**i  u|Hin  th«*  |in'|i;initi*ry  ai*i-U!*ation  i»f*  twrlvr  %ar 
more  (»f  hin  tvUow-^^iilijrrt'^.  thv  ^niihl  jury;  antl  that  tht*  truth  of  every  arr«- 
aalion.  whether  |in*trnv<l  in  th«<  *«ha|K*  f»f  uii  imlictinont.  intorniathin.«ir  ai^firtti. 
•S'lni  *^t><'"^'l  alt«*rwaril?«  ht*  roiitirim'«l  hy  iht*  unannuoufk  PkulffBise  of  twrlva 
'  of  hi(«  i'i|ualH  and  iii*i^hh«inr<*  indittrmitly  choM-n  ami  i»u|NTior  lo  ail 
auoiiicion.  S>  that  tin*  lihrrii«-«  of  Kni;laml  t-atinot  hut  nuh^int  im»  hmic  aa  tftiia 
palladiMin  rfniaiiir*  ^a''rf«l  anil  inviolatr;  not  only  fn»m  all  c»|N*n  atlark*.  f  wftiich 
none  will  U*  ko  hanlv  a.-*  to  makr.  •  hut  al-Mi  fn>in  all  fH*«*n*t  nia«-hinatHina  «bi<-h 
may  nap  and  umlrrniim*  it ;  hy  ininMlurini;  lu-w  ami  urhitrur>'  rnvthfnlii  of  iriAl, 
by  juKtirftof  tli«'  pcaci'.  citnimi^^itMu'r^  o|  the  rt*V('nut\  ami  i-ourui  of  «t>i>*rtrore. 
Anil,  howfvrr  t'^'uvmunt  tlM'^«*  may  u|i|K*ar  at  tin«t.  laK  il«»uhiU<Mi  alt  arft^itrmrr 
p<lwvr^.  wi'll  i-.\ri-ul«*d.  art*  the  ino«*t  iffir*  nirfif.  i  yrt  h't  it  U*  a^in  r%*nirinl^re«| 
that  drl.iy<«  and  little  in«'Mnvfni«'ii(-«'^  in  th«'  forni<*  «•!  jn«»ti(-r  an*  th«-  |«nre  thai 
all  fn*«'  n:i(iiin!«  nni-i  |>:iy  ti^r  ihrir  lilM*rty  in  nii>rt*  Mili^tantial  matters.  iKal 
thi*Ht'  iiipiaiN  u|Miii  till**  -acnd  huluark  of  tlir  nati«>n  are  tumlamt'ntallv  o|i|kw 
aite  to  ihf  oiunl  **\  our  ('«in-«titiitioii  :  an<l  that,  tlhiu^h  In'^^un  in  tntlei^  tbe 
priMVilfKi  nia\  crainalU  iricrra-o  an^l  •'{irfad  to  tlu*  uttt*r  dmuae  «it' janea  ui 
qumlion**  «•!   tli*'  iii<i*.i  ni-  niiiitoui  roncrrii. 

What  \^a<*  oaid  <if  iurii-**  in  i^cntTal,  and  the  trial  therehv  in  ri'ri/ eaitei^  «ii« 
i^*atly  hhiirifn  our  pri-H*iit  rmiarkr*  with  re^anl  to  tht*  trial  of  rrtmtmal  »«ita ; 
imlii-tnitnt>«.  ifit't'riiiatp'h-.  aiiit  apin-aU;  uhirh  trial  1  nhall  nm^iiter  in  ibe  —lae 
method  that  1  ilid  ih*'  {••iimr  :  hy  fidlowinir  thr  ordrr  ami  fi»ur«e  of  the  pff\^ 
ceeiliii;;-  tlii-ni<«'  l\i—.  a*«  thi*  nin^t  <-ii>ar  antl  |*er^pit-iii>ii««  wav  of  tn'mtinK  iL 

WIm-!!.  iIhTi-I'Ti'.  a  |iri«'itii-r  i>n  hi"*  arraii;iinirht  hath  |*leai|t*«l  Miif  ymify,  aaj 
for  hi-  trial  hath  put  Iniifiit  ii|Hin  tin*  iimntry.  which  ('•iiintPk' the  jorr  afv. 
the  •«Ih  nil  «'t'  tin*  f  ••iuit\  nm-t  rrturii  a  pamd  *ti  jurom.  liUr***  ft  Utfaiea  AuauMs. 
dr  vt',t.,'.;  that  I-*.  t'ri'«  liiti'li-r**,  without  jii'*!  «*\(-fpti«>n,  and  of  ike  rvae  oe 
neiL:lilMiiirli«>«»l  .  uliH  II  I*  iiitcrpn't«il  ti*  he  ol  the  county  wherv  tbe  fart  i»  r««i- 

niittfil     '       It    till-  pr fijin:;**  are   !*<•?« m*  tht*  <*«Mirt  of  kini^'n  heneh.  therr  m 

•*L' 1  1     ^"'i*'  :il'"^^*d.  hr!  iMfii   till'  a-^i^fhiiK'iit  uiitl  the  trial,  for  a  jnr}'  to  b* 

*     *ifiip:intili-<l   h\  a  writ  *t\   r-.'i.rr    r.i.-.  i«  ii»  tin'  "lu-ntT.  a*  in  eivil  eaaae* . 

and  thi'  trial  in  <  a^r  nl   a  Uii-di'rni'aii"iir  i^  had  at  nt*»  pr*tt.*,  unlewA  il  be  of  aacb 

eon^MMiUi-iM  ••  a-  t>>  iiirtit  a  tr;al  at  har  ;   whirh   ih  alwavn  iuvanaM%' had  «Im« 

1  m  w 

the  priHiiniT  i«  trifl  t<T  any  capital  ntli'iici*  Hut  U*for%*  e«immiMiM»neff«  nf  #jprr 
anil  ttrnnufT  i\\\'\  L'i»"l  d'-l'v.  ry.  tlif  -Inritr.  hy  virtue  •if  a  gjeneml  prt^ept  d»- 
rt»etc«l  t"  liini  I"  I'Tiiiai.i.  r«  :i:rii«»  t«i  tin-  »i"iirt  a  |i:incl  i»f  lorty-4*if:bt  jvnvrx  t<»> 
\r\  all  liim.-  thai  iiia\  !■«■  «al.i<l  up^n  tli*ir  trial  at  that  MM^ion;  and  llicfvkMrt 
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it  ifl  there  usnal  to  try  all  felons  immediately  or  soon  afler  their  arraignment. 
But  it  is  not  customary,  nor  agreeable  to  the  general  course  of  proceedings, 
(unless  by  consent  of  parties,  or  where  the  defendant  is  actually  in  gaol,^  to 
try  iK»rsf)ns  indicted  of  smaller  misdemeanours  at  the  same  court  in  which  tney 
have  pleaded  not  guilty  or  traversed  the  indictment.  But  they  usually  give 
security  to  the  court  to  appear  at  the  next  assizes  or  session,  and  then  and 
there  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same.* 

In  cases  of  hi^h  treason,  whereby  corruption  of  blood  may  ensue,  (except 
treason  in  counterfeiting  the  king's  coin  or  seals,)  or  misprision  of  such  treason, 
it  is  enacted,  by  statute  7  W.  III.  c.  3,  first,  that  no  person  shall  be  tried  for 
any  such  treason,  except  an  attempt  to  assassinate  the  king,  unless  the  indict- 
ment be  found  within  three  years  after  the  offence  committed;  next,  that  the 
Erisoner  shall  have  a  copy  of  the  indictment,  (which  includes  the  caption,)(A:) 
ut  not  the  names  of  the  witnesses,  five  days  at  least  before  the  trial ;  that  ia, 
upon  the  true  construction  of  the  act,  before  his  arraignmcnt,(/)  for  then  is  the 
time  to  take  any  exceptions  thereto  by  way  of  plea  or  demurrer ;  thirdly,  that 
he  shall  also  have  a  copy  of  the  panel  of  jurors  two  days  before  his  trial ;  and, 
lastly,  that  he  shall  have  the  same  compulsive  procress  to  bring  in  his  witneseea 
for  him  as  was  usual  to  compel  their  appearance  against  him.  And,  by  statute 
7  Anne,  c.  21,  (which  did  not  take  place  till  after  the  decease  of  the  late  pro- 
tender,)  all  persons  indicted  for  high  treason  or  misprision  ♦thereof  shall  r^ofjo 
have  not  only  a  copy  of  the  indictment,  but  a  list  of  all  the  witnesses  to  *- 
be  produced,  and  of  the  jurors  impanelled,  with  their  professions  and  places  of 
abode,  delivered  to  him  ten  days  before  the  trial,  and  in  the  presence  of  t^\> 
witnesses,  the  better  to  prepare  him  to  make  his  challenges  and  defence.  But 
this  last  act,  so  far  as  it  affected  indictments  for  the  inferior  species  of  high 
treason,  respecting  the  coin  and  the  royal  seals,  is  repealed  by  the  statute  6  Geo. 
III.  c.  58,  else  it  had  been  impossible  to  have  tried  those  offences  in  the  samo 
circuit  in  which  they  are  indicted:  for  ten  clear  days  between  the  finding  and 
the  trial  of  the  indictment  will  exceed  the  time  usually  allotted  for  any  session 
of  oyer  and  terminer. (mf  And  no  person  indicted  for  felony  is,  or  (as  the  law 
stands)  ever  can  be,  entitled  to  such  copies  before  the  time  of  his  trial.(ii) 

(*>  Font,  229.    Append.  L  («)  Fiwt.  250. 

(<)  Ibid.  230.  (•)  2  Hawk.  P.  C  410. 

*  Now,  hv  the  GO  Geo.  III.  and  I  Geo.  IV.  c.  4,  s.  3,  if  the  defendant  has  been  com« 
mittod  to  custody,  or  held  to  bail  for  a  misdemeanour,  twenty  days  before  the  session  of 
the  j)eace,  session  of  oyer  and  terminer,  greiit  session,  or  session  of  gaol-delivery  at 
wliicli  the  indictment  was  found,  the  defendant  shall  plead  and  the  trial  shall  take 
place  at  such  session,  unle.ss  a  writ  of  certiorari  be  awarded.  And,  by  sect.  5,  where  a 
defendant  indicte<l  for  a  misdemeanour  at  any  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session,  or  session  of  gaol-delivery,  not  having  been  committed  to  custody, 
or  hold  to  bail  to  appear  to  answer  for  such  offence,  twenty  days  before  the  session  at 
which  tlie  indictment  was  found,  but  who  shall  have  been  committed  to  custody,  or  held 
to  bail  to  a|)])ear  to  answer  for  such  offence,  at  some  subsequent  session,  or  shall  have 
received  notice  of  su<'h  indictment  having  been  found,  twenty  days  before  such  suboe- 
quent  session,  he  shall  plead  at  such  subsequent  session,  and  trisd  shall  take  place  at 
such  session,  unless  a  certiorari  be  awarded  before  the  jury  be  sworn  for  such  trial.  But, 
on  sutHcieiit  cause  sliown,  the  court  may  allow  further  time  for  trial.  Id.  s.  7.  In  cases 
of  indictments  for  ohtnining  goods,  &c.  by  false  pretences,  and  sending  threatening 
letters  with  intent  to  extort  money,  &c.,  and  other  misdemeanours  punishable  under  the 
;i(M_Jo().  111.  c.  Ii4,  it  is  enacted  by  that  act  (sect.  17)  that  everj'  such  offender,  bound  over 
to  the  general  f|uarter-8essions  of  the  peace,  or  sessions  of  oyer  and  terminer  and  gaol* 
delivery  of  tlu^  county  where  the  offence  was  committee!,  shall  be  tried  at  such  general 
<juarter-sessions  of  the  |)eace,  or  se.«isions  of  oyer  and  terminer  and  gaol-delivery,  which 
fihall  he  held  next  after  liis  apprehension,  unless  the  court  shall  think  fit  to  put  off  the 
trial,  on  just  cause  made  out  to  them.  8o  also,  by  the  39  &  40  Geo.  III.  c.  87,  «.  22, 
persons  indicted  for  a  misdemeanour  in  receiving  stolen  goods,  under  the  2  Geo.  III.  e. 
2S.  are  to  be  tried  immediately,  without  being  allowed  the  delay  ef  a  traverse.  2  East, 
I*.  C.  7o4.     As  to  traverses  in  general,  in  criminal  proceedings,  see  I  Chitt.  C.  L.  486.— 

ClIlTTV. 

^  By  :iO  k  40  Geo.  III.  c.  93,  in  all  cases  of  high  treason  in  compassing  or  imt  ds 
the  death  of  the  king,  and  of  misprision  of  such  treason,  where  the  oreri  i      '^l 
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Wlirn  till*  triul  i<*  rallfil  on,  tin'  jnmrM  an*  V*  Ih*  «tworn.  ah  tlit*y  ■[iftrar,  to  iIm 
nuiiilHT  !•!  tMri\r.  iihlf^-  tltfV  urt*  rlialloii^fil  liv  tin*  |i:ir1  v  * 

('hulIfiiL^fi  may  liiTi'  !•«•  iiia<l«\  rillirr  4»ii  tli«  part  tii  tin-  kiiii;.  tir  on  that  of 

tliv  |*riMiiifr,  aiul  i  idicr  !«*  tin-  uhitlr  array.  (*r  !•»  lUv  ««-|iarat«'  |*«*1U.  ti»r  tb« 

Vi>rv  Kaiiic  rfaMiii<»  iLat  thc\   may  \*v  iiiaiir  iii  ri\il  raii^f*!  t*»*      V^tr  it  i«  kt-rp  mX 

1      *  *  * 

Ivabt  u^  ll^(■(■^^a^\ .  a*»  tlii-n*.  tlial  (Ih*  hlirrirt'  or  n'turiiiii:;  nibrrr  U*  ti»tallv  iii«iif- 

ItTt-ht  ;  thai  u  lit  iv  an  alifti  !■•  iinlirtt'il   tji«*  jury  ■•litiuM   \»v  </'  mfUtUttf,  nr  half 

ron*i^iu*r^.  It  ><■  many  art>  tuiiiiil  in  ilir  |ilai-f.-  .ulmli  fi«N-<t  nift  inilrfii  lji»lil   in 

IrvuiMjn.-*.!  y  i  aiicnr«  lit-iu:;  vi>ry  im|»r«>]KT  jU4li;(*i»  *t\  (lie  brfai  li  i»i'allf^iaiii^  ,"*  nor 


thi*  in«ii«'tiiit-iit   \^  (li«>  .i'<«.i^".n.ii(<in  **i  \\\v  kiiiif  **r  a  liinM  I  iiil*  nipt  ai;*in*l  In*  lif«*  *f 

iN'r^iin.  tii*'  |'<ii>  u«-i  li-i'l  "lull  l»  in<l.<  l*'<l  .nni  tr.i-1  in  tin-  ^.wu*'  ni.ftiiii«r  ^nd  u|«'b  ll«« 
ikt*  «'\  111' nil  .i<  it  ill. ir  .'•-•!  \\i\t%  tiniitl<  r.  Uui  tli*- jii<i«:ni*  nt  .in>i  f\i->  ii*.i<n  •U*\%  rvca«A«u 
th«*  !*iini*'  ii"*  ill  t.ilii  r  I  .fi-«  ••!  t.ijii  tiiM''>ii.  .\n<i.  \\  ••(nn.  IV  •  V>.  ■  'Jl.  wtfii  mux 
tN*nu»ii  1^  inilii  li'<l  U*r  Kik'li  li*->i"<'n  nr  iiit«|  r:"i<*ii  tif  tri*.fi*ii.  in  an\  «'•>  irt  t  ii-«-|>i  K:ra»  • 
ti«-nt*li.  a  It«[  ••[  llif  |iitii  jiii\.  uitli  ilii'ir  namti*,  |'r<i1t-«;iiii*.  «im1  |  |ji-a-«  i<f  al'-il**,  •I.aII 
\m»  iCiVrn  at  ill*'  -iiiiii*  tiiin*  lit.it  tin- iitpy  «»t  III*'  uitin  iiiii'iit  i«  il'-luiTt**!  In  lh«>  |«*rty 
iliilu*tf«l.  uhii-li  '•liiill  U*  |«ii  li.i)  •  I  fiitr**  airai;:iiiiifiit.  :iii>i  tii  iti**  |<rfM-iii  #•  f  »f  \m*'*tw  tKk*W9 

rrftii I'll' wit n -,  .«ii<i  \«h«-n  aiiv  |<*>i*iin  i«  mi  miiit  iihI  m  Kin^'"  lU-nt-ii.  •  mi  i  uf  u.m 

inJirtiiK'Ht  "liikU  If  •!•  .i\«i«il  u*  i>i  i<ti.-  ni«iitii<nt«l  ^  I  ui  \\\*-  li*i  «if  iIm*  |4'tit  jur^.  luAfiw 
out  an  lN*li>if  nti-ntitiiifil,  n  ii>  !•«•  il«-Ii\fit-<i  !••  tin*  |.iti\  iii>iii-ti  •!.  afi*  r  armiiriiii.riit.  ^j 
thai  it  I'f  t«'n  4l.i\«  iN-turr  iritil.  I  r«*u>ii.  n  •!  u*  **.\t<-nil  t<t  intiT!iTr  with  the  |riii.*M.bA 
of  ^U*  A  4*1  lifii.  IV.  f.  '.'.I.  Ill  If  It*  « a-i><«  mI  ir*-.»»<>ii  ri'l.iiiiik'  !••  lli«*  i**':!!. 

WhiT*'  til*' jur>-|*iit(i  i  !<•  iniiirrcrt,  »  niiiii*>n  iii<i>  !*<•  n.ii*lf  'in  tli*-  ]«rt  «»f  iK**  rrfrvn  :a 
th«»  oiurt  <ii  ^Mi>i-(li-ii\ir\.  I<ir  Iimv*-  t<i  ijh'  fiii*'riil  lu  .ui.*'n«l  ili**  |>;tii«'l.  1  >iA«i.  !*.<*  \\\ 
— ('hitti. 

*  \\y  it  tn-.i.  IV.  r.  .'iH.  !i.  *JT.  if  any  man  «h*iH  U*  ri'iurinil  an  m,  junir  fiir  th«  trial  of  any 
iiwuc*  in  uii>  "t  till'  I'liiirt-  in  thi-  .ft  iii<  iitiiiiii'<l  whn  -ii.ill  m»l  Im-  i|ualitit-<l  aaiur«lit><  i«> 
th«*  art,  thi*  want  <»t  oih-h  i|ii  ilitiratinii  -hall  If  ^mmI  •  au«*'  i>t  rhiftUi-nj:i*.  ^H'l  Im*  kbAil  \m 
diiu*liari:t'<i  iipMH  «iii  h  «liti)|>-ii^*i-  it  thi*  i  ••url  -hall  U*  -.it;*ti«-<i  ••!  th*-  Ui't  \  aii«i  if  any  il.a& 
rt*turili<<l  a-*  a  jurtir  t<ir  tin*  li^al  nt  nli)  o||<-li  l««ll«*  •hall  U- •|ila!itii-<t  ill  «>|||rT  ^r«|w«t« 
anxinlin^  t**  iIm*  iii-i.  tin'  want  •■!'  tr*-«'h«'M  «li.kll  n<tc  **\\  *\u\\  trial,  in  ani  rap».  nv;!  at 
criiiniial.  U'  a*  •  I'l ■(•-«!  .^t*  ^ihhI  i-uu'*!'  *>t  <  hallfii^*'.  «MihiT  l>\  iht*  c*r«i«n  «ir  ilir  |«rtT.  &rc 
an  ntiiM*  t'-r  ilx  i<ai):iiij  ih«-  niaii  mi  r«'iiirii*-<l  ii)miii  In*  own  a|<|ihi-attMii.  iVttiiMi.  di4  Co 
t*Xt«*li(l  to  .iM\    -|  •■!  .al  ji||i>r. 

\\\  M't  I  *.^.  ii.i  ,  iialli  It/*  •halt  I  «>  it*k*'ii  III  liny  |mn«*l  of  jumr*  fur  want  of  a  kni^bi 
Ik'IIi^  Ti  tuMii->l  III  •111  ii  |>.iiii-i.  iiiir  uiiy  urruy  i|UJk»h«'*l  \*\  ri*ui*"ii  of  any  •uch  rlkAilrn^. 

|i)  Mfi  t.  '.'.'.  :ii  .ili  ii.>|iit'-t*  !••  !■••  lakt'ii  iM'lnr*'  iiii>  of  tli*'  i  tiurl*  in  ihr  ai't  UkcntAaJOc*! 
wlifnin  ihi-  k.iik'  I"  -i  |-»''i\.  iiiiM «••«•% IT  it  U'.  tii>lwiit.>iaii<l.n>;  it  Iw  allt^isr^l  h\  ihetn  iLaI 
rniv  t<*r  ihi  k .iij  thai  ! I.I-  Mil' -I o  'tt  ihi>*«'  iiii|ii«*'»i*.  «'r  "•■liii'ot  ilifin.  \^  i\**\  intliArrvni  i'< 
thi*  kiiii; .  \<-i  -iti  It  til  111' -to  -nail  ii"t  r«*niain  untaki-n  for  that  rutiM*.  but  if  th«^  tkal 
pu«*  fur  ill*-  kiii^  Will  •  iiaii«-iik'*-  iiii>  ol  ihir-i*  jiinir*.  ii**-y  •hall  aiMii^ii  «>f  ihnr  rbnllm^ 
a  rauiM' i-<  M.i.n.  ani  li.t-  imiti  ot  iIh*  fiaiin' I'htill*  n^**  •null  In-  int|Uimi  of  aritfniinc  to 
the  cu^ti'iit  ••:  til*-  «<*itit  .  aiiil  It  •hall  In<  |.riii  «*«>«i«il  ill  iiif  tAkiiiir  «>!  ih«*  lAiur  in4|Ui«<i»  a. 
a**  it  uliall  !•«•  IiiiiikI.  •!  tif  i  i..tlt>ii|;i-.t  hf  trii*'  or  iioi,  a}t«r  thi*  ili*«-rfl«iiii  of  tL<*  cwn  , 
and  no  {•••r-on  ;aikii«:ii><1  i*-r  niii!<it  r  or  li'h'iiy  "ihull  I-**  tKliniiii-«l  Iti  uny  i^'r^mi'ic^^  cLm- 
li-nfTi'  iiltii  f  tJi*-  iiitiiitH-r  ••!  i\\<  iii\ . 

Ami.  !■>  7  A  "^loii  IV  f  'J*.  -.  .:.  if  unv  imtmhi  ini|i>-;«-«i  for  any  irraMm.  M«^y.  rc 
iiirai'v  •hall  riial!i-iip:i'  |h|i  iii|.ti>t:l\  a  ^ri-at*'c  nuniU'r  •>!  lh«'  iii«-n  mumnl  to  br  of  \\jm 
jury  than  •li'  ii   |MM-t'ii   i*  •■ntidtil   l.\  mm  mi  to  «  hiill«*ii):i-  in  any  c»f  Hit*  «aail  raa— ^  m>%rr^ 

{N*n*in|*t>'ry  •  halh  iik'i*  U*\ii|i«l  lin-  inimlN'r  ulIoMfl  li\  law  in  Aliy  of  llir  aaj<l  raM«  akaU 
N*i-ntii*-K  \**'A.  aifl  thf  irml  ot  •m  h  |M-r««'n  •hall  I'ri^ttti  a»  il  imi  •tK'h  rliailra|p»  ka4 
l#«H*n  liiadiv      '   lllTri . 

'  Thf  '•<!•->  iV.  I-  *•«>.  -.  47  ]>ro\iil«-«  thai  nothiii;*  in  iIiaI  at*t  ci>iilaiDr«|  »liall  rilc*i 
or  Im'  roii-iiui-<l  to  «-\i«-n<l  !••  •h'|>ri\i*  ait\  alit*ii  iii'Iii-li'<l  or  ini|H-at hnl  of  any  Muoy 
or  iiiiimIi  tiitMii'Mir  ••!  thr  r-.^hl  of  hi  iii;:  triixi  l-\  n  jury  <j.  m'  /<f.iV  ftnjm^.  lait  thal«  o«  iJm* 
I'rn.M'ro:  •v*r\  .iln  n  •••  iii'ii>(til  it  iiii|<«mi  li«-«i.  ilii*  •li*iitl.  or  oiin*r  i^ri'ii^f  aunsl#v. 
phall.  h>  I  .•iii:!ian<i  ••!  th*-  •■•ui:.  r<-tiirn  lor  i|m-I.u1i  ol  lh«-  jury  a  t*t>tii|M*lrnl  numbfT  «tf 
alii'ii«.  if  •••  rii.iii)  11m-.  •■  r  «•  m  (Lf  inun  ^r  ]-l.ii«'  t%lii  r*'  ih**  iruil  t*  lia«l.  and  if  niit,  ib«v 
•o  iiian\  iii.<  1.-  .1^  •ri.ill  K  !>.iin  1  iti  iln*  •ami*  town  i<r  |l.i*-f.  il  any;  and  that  »o  m»'4 
al.*'!!  jiin-t  «K.il|  !-■  i  .iK«  (••  I  •  i  hai!«-fi):*-<l  t"rw.iiiti<f  tr<-«-lioM  «ir  of  any  oCb«r  ^|Bai^ 
t-aiii.n  r*-)  ..r*  1  fv  !}..  .i-!  I<i'i-.t'\  >-(  ii  .li.*  n  ni  i\  )-  •  tial!>*it^**«l  b»r  any  o(li«r  cshml 
in  likf  ntiiiii*>r  .t<  i!  In-  \\>  II-  iiiLiLth  li  l>\  tin-  a*  :      '  iimti 

'Jhf  |ii\iii^i*  1*  takt-n  uMa\  iroiii  |i*rMiU*  indicii-U  ul  high  traatoa  bgrtkolASfk* 
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yet  in  the  case  of  Egyptians*  under  the  statute  22  Hon.  YIII.  e.  10 ;)  that  on 
every  punel  there  should  be  a  competent  number  of  hundredors  ;**  and  that  the 
purticuiur  jurors  should  be  omni  exceptione  majores, — not  liable  to  objection  either 
propter  honoris  respectum^  propter  defectum^  propter  affectuniy  or  propter  delictum. 
♦Challenges  upon  any  of  the  foregoing  counts  are  styled  challenges  for  r^cogo 
cause,  which  may  be  without  stint  in  both  criminal  and  civil  trials.  But  ^ 
ill  criminal  cases,  or  at  least  in  capital  ones,  there  is,  infavorem  vitce^  allowed  to 
the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to  a  certain  number 
of  jurors,  without  showing  any  cause  at  all,  which  is  called  a  peremptory  chal- 
lenge J  a  provision  full  of  that  tenderness  and  humanity  to  prisoners  for  which 
our  English  laws  are  justly  famous."  This  is  grounded  on  two  reasons.  1.  As 
every  one  must  be  sensible  what  sudden  impressions  and  unaccountable  preju- 
dices we  are  apt  to  conceive  upon  the  bare  looks  and  gestures  of  another,  and 
how  necessary  it  is  that  a  prisoner  (when  put  to  defend  his  life)  should  have  a 
good  opinion  of  his  jury,  the  want  of  which  might  totally  disconcert  him,  the 
law  wills  not  that  he  should  be  tried  by  any  one  man  against  whom  he  has  con- 
ceived a  prejudice,  even  without  being  able  to  assign  a  reason  fbr  such  his  di»- 
like.  2.  Because,  upon  challenges  for  cause  shown,  if  the  reasons  assigned 
prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare  questioning  his  indif> 
ference  may  sometimes  provoke  a  resentment,  to  prevent  all  ill  consequences 
from  which  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremptorily  to  set  him 
aside. 

This  privilege  of  peremptory  challenges,  though  granted  to  the  prisoner,  is 
denied  to  the  King  by  the  statute  33  £dw.  I.  st.  4,  which  enacts  that  the  king 
shall  challenge  no  jurors  without  assigning  a  cause  certain,  fo  be  tried  and 
ap|)roved  by  the  court.  However,  it  is  held  that  the  king  need  not  assign  his 
<;ause  of  challenge  till  all  the  panel  is  gone  through,  and  unless  there  cannot  be 
a  full  jury  without  the  person  so  challenged;  and  then,  and  not  sooner,  the 
king's  counsel  must  show  the  cause,  otherwise  the  juror  shall  be  sworn. (^)" 

The  peremptory  challenges  of  the  prisoner  must,  however,  have  some  reason- 
able boundary;  otherwise  he  might  never  ♦be  tried.  This  reasonable  r^oRi 
boundary  is  settled  by  the  common  law  to  be  the  number  of  thirty-five;  *- 
that  is,  one  under  the  number  of  three  full  juries.  For  the  law  judges  that 
five-and-thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to  challenge 
through  mere  caprice;  and  that  he  who  peremptorily  challenges  a  greater 
number,  or  three  full  juries,  has  no  intention  to  be  triea  at  all.  And  therefore 
it  dealt  with  one  who  peremptorily  challenges  above  thirty-five,  and  will  not 
retract  his  challenge,  as  with  one  who  stands  mute  or  refuses  his  trial,  by  sen- 
tencing him  to  the  peine  forte  et  dure  in  felony,  and  by  attainting  him  in 
treason. (r)  And  so  the  law  stands  at  this  day  with  regard  to  treason  of  any 
kind. 

(ff)  2  Hawk.  p.  C.  413.   2  HiU.  P.  C.  271.  C*')  2  HaL  P.  C.  988. 

and  M.  c.  10,  which  directs  that  all  trials  for  that  otfence  shall  take  place  as  at  common 
law. — CuiTTV. 

*  The  28  £dw.  III.  c.  13,  on  which  this  right  of  aliens  was  founded,  was  repealed,  as  to 
Egyptians,  by  the  1  &  2  Ph.  and  M.  c.  4,  s.  3  and  the  5  Eliz.  o.  20,  which  enacted  that  they 
Bliould  be  tried  by  the  inhabitants  of  the  county  where  they  were  arrested,  and  not  per 
vxcdictutem  linguoe. ;  but  that  provinion  was  repealed  by  the  23  Geo.  III.  c.  51 ;  and  Egyptians 
are  now  dealt  with  under  the  vagrant  acts  as  rogues  and  vagabonds. — Chitty. 

'®Tlie  right  to  challenge  for  want  of  hundredors  is  now  taken  away,  by  the  6  Geo.  IV. 
c.  50,  s.  13. — CuiTTV. 

"  A  peremptory  challenge  is  not  allowed  in  the  trial  of  collateral  issues,  (Fost.  42,) 
nor  in  any  trial  for  a  misdemeanour.  2  Harg.  St.  Tr.  808,  and  4  Harg.  St.  Tr.  1.^ 
Christian. 

'^  And  tlie  practice  is  the  same  both  in  trials  for  misdemeanours  and  for  capital 
offences.  3  Harg.  St.  Tr.  519.  Where  there  is  a  challenge  for  cause,  two  persons  in 
court  not  of  the  jury  are  sworn  to  try  whether  the  juryman  challenged  will  try  the 
prisoner  indifferently.  Evidence  is  then  produced  to  support  the  challenge,  and,  accord* 
ing  to  the  verdict  of  the  two  tryers,  the  juryman  is  admitted  or  rejected.  A  jurjrman 
was  thus  set  a«idg  in  O'Coigley's  trial  for  treason,  becauHe,  upon  lookmg  at  the  prisoners, 
he  had  uttered  the  words  *'  damned  rascals."    See  O'Coigley'a  Trial. — Christian. 
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Hut  liy  Htatiito  22  Hon.  VIII.  v.  14,  (which,  with  regard  to  feloRM,  •UutdB 
unri*|H-iilr<l  liv  •«tututi*  1  &,  2  IMi.  atitj  M.  c.  1m. i  t>y  tliii*  i»tiitut«,  I  mv,  do  permm 
arnii;;ii<*<l  |(*r  It-lnny  can  Im*  ttdiiiittvd  to  iiinko  any  inon*  than  rtrrafjf  iirffviBpUirjr 
clialU'np*»*.  lint  liiiw  it'  tli«'  |»ri!M>iii-r  will  |i«-n-ni|ili>rily  challon^*  twrnty-oDef 
what  hliiill  hv  doiii*  f  T)i«*  nlii  opinion  waH,  that  juW^nirnt  of  pttmr  furfe  ii  Jmrt 
ahtmid  U'  ;;ivrn.  ui*  where  In*  i-liailen^vd  lhtrty-i*ix  at  thr  iiiniiiit»u  law.. «  bat 
thi*  U'ttrr  «»|>iiii«>n  Heenin  t«»  \H\t I  that  huch  challenp*  »hall  only  In?  cliftn^^puxird 
nntl  nvcrriiUMl  lii-tauM',  tii>t.  th«*  ronininn  law  il«»th  not  infliit  the*  jad^^mcnt 
ol*  jK-nance  lor  fhullen^iiii;  twenty -oni>,  neither  «loth  ihi*  Matuti*  inllirl  it .  and 
no  lieavy  a  juil^nient  tor  that  of  eiinvietion,  whi«'h  i»uei-eft-«l»  it  •  fthall  n«it  l*«  i»- 
|N»he<l  l>\  ini]>lii-ation.  Sei-ondly.  the  wttnU  *A'  the  (statute  art*,  "that  br  l«  ih< 
aduutftJ  to  challeii^i*  nii>re  than  twenty;"  the  I'vident  eiinntriK-tinn  of  whub  t«, 
that  any  furth«'r  chaUenp'  hhati  Ik*  ili^aUowiHl  or  |in'Vent«*«l ;  an«l  tb«*r«*f'orp.  IwtbK 
null  tr<»ni  tiie  U-i^iimini^,  uml  never  in  taet  a  challenge,  it  ran  •uhji^i't  Ibr  prt«oDcr 
to  no  piiiii^hnient :  hut  the  juror  hhall  l>i*  rv^ularlv  ptworti.'* 

l\\  \t\  reaMin  of  ehallen^'it  or  tin*  default  of  tlie  jun>n«.  a  nuffleirnt  nnm^^r 
^»e-  1  eannot  he  had  i>f  the  original  fianel.  a  tiiUa  *ntay  In*  awanlcHl  a«  in  riTtl 
-l  (-au^eH.l  u  i  till  the  iiuiiiU-r  (»f  twelve  in  hwoni.  **  well  and  truly  tu  try,  mnd 
tnii*  deliveram-e  make,  he t ween  our  iM»vcrei^n  lortl  the  kin^  and  the  iirv 
whom  they  have  in  eharue;  ami  a  true  verdu-t  to  ^iw  aii-nrdin^  to  tlirir 
dcnee.'* 

When  the  jiirv  if  hWorn.  if  it  In*  a  rau^e  of  any  conHtNiUfiKT,  the  indictment 
IH  usually  o|K-ne«i,  and  the  eviileiire  inarhhalle«l.  exaniin«Hl,  and  vnformt.  h\  tb« 
iMiuiiMd  tor  the  «-rown  or  iiro-rrution.  Hut  it  ii*  a  !M*ttlt«l  rule  at  n»nini<»n  law 
that  no  roun.M-l  fhall  Ih'  alhiwed  a  priMMier  u|Hin  hi**  trial,  u|i«in  tht*  p-nrral  !■••• 
in  any  eapital  i-rinie,  unleM*  Mtiiie  |Niint  i»f  law  i«hall  arim-  |ini|N'r  to  \*r  deliatnl  *  w) 
A  rule  which  ^however  it  may  he  |ialiiatt*tl  under  rover  of  that  noble  dr«*laraiio« 
of  the  law,  when  rightly  und«*p*t(NNl.  that  the  jud^e  nhall  lit*  moni^  for  tb« 
priM>ner;  that  i*».  hhall  M>e  that  the  imN'oectin^  auain^t  himart»lf^landMrirtlj 
rv>;uhir  iJ'  f*eeiin«  to  ln>  not  at  all  of  a  |m*ei*  with  the  n*i»t  of  the  haniane  trrat* 
nieiit  I't  |iriMiner^  hv  the  Kii^li'«h  law  For  U|miii  what  faiv  <»!'  nranr^n  ran  that 
aM*iftaii4-e  he  deiiietf  to  Kive  the  lite  (d'a  man  which  yet  i» allow«tl  hini  in  |>nj»«^ 
cuti«iii-«  lor  every  |h'IIv  tiVf|iaK«.'  Nor  indit-^l  iit  it.  ntrietly  i>pt*akinfc«  a  |«rt  of 
our  aiilii-nt  law;  r^r  the  Mirn*r.ij/t  having  o|iiH*r\'ed  the  nr«*eiifiity  o|  c^tunM^l  ia 
civil  MiKf.  **  uho  know  h«tw  to  torwanl  and  defend  the  cauM*.  hy  tbr  niir«kt»C  law 
ami  cii>«|iinif<  <»!'  the  realm."  iinniediately  allerwanU  nuhjoin^.  "and  mtinr  nrcr»> 
Miry  an-  tlic\  t«>rdcienc«'  u|Min  imlicliiienti*  and  a|i|H*aUof  t«*h>ny  than  a|»'»n«*tbtfr 
Venial  (  au-«"*  "iJ  '*   And  the  jutl^*'S  then)i»elvef«  are  r*o  m-nMhlt*  of  thin  drM  t  tbat 


I*    :ll.«k   I't     4I«  U  tkm  tfU  »hfc  b  fc  m-ma.y  MlnifM  t<  I 

i'    J  Itfl    .'.T       .'ll«t    r   C    .T-i  <-■■■•«   -rin««.'^.f«j  t«i    «iy<tJMJiA«« 

(*    *••    l-*k   III  !■■■(<  ■•'•i      Hui  in  ni*r»  •••nimkMik-fM  *4      f*ts  tmfiLi- *t,iimi  0L*ftm  pmrm^^t, 

•TV  fr^hi    I  1' r  «  i.r «  |.«ri.  1  l>>  tir  r*  larti>«l  iH«l<i«l«r    i  luat.       Ilua  i^w  ti.iam.  I  i •«K«f««.  i^bIAm 

•^     4  ^1     Tf     *  r*      (  ••  kr  •  1 4«-  Ibi-   ^UU-    ■  aiirif  m  *v  'ni^  b^w 

(•   .'  IU«k    I'   I     ••■•  |.tg*    J^      «t»li   M   »4   alkwAi 

t«,^it    |.<lva|  I  I  .ifcr     .1  lii.l    IT?  fl«r«  ani4hrr  •«fclllki«Ml        r«IN«       Ihia  •111    %m    ■■■it  M    ly 


!»••  li  t  -r  I'  i«  !•  fiiaa!.-      >«t  III*.  Ill'  •  « i<ti  ix •   I  ■  ■  •  i.t f  I  •  ■  ■•■«|ra(|>-rBri    |*m[^*  it.    tka  «w 

prt*-iH  r   .Im  iii.l  I-    •■■  I   4iiif*«l    M  II  ..mill    It  I   !•  ••«iir»-  ■m^'Ii    .ifa    •J..  «b«k  "l**^  •«  !■ 

4m1i«1       «:i>li  1 -til  N'-Oiiicliaai     •li.n  iii«ti  •|i««iil    il^  Ml^iaB      -  .if^>  tw.  9M  If  a  It  f**^ 

rUr^'l      -  *■!    Tl    T^     *•■  Ibr  ••bit  fal  !«•»«•  Il.«l  i.«il4  <i  ■yt#il«  ••yn^wtOvv.  •  •!  ••4i^k««4i.  ( 

'*    *     '•>  •  1  Blaiiila  III    IW   LtUa  i*lL  •nM    IAM  i 

■    !«  U*  r  I'a'M  n>  III*  Jttiiil.  an>1  afl**?  him  liUKfi  ni««.  |»«f«  i  ^m*Ur  »*-^^r*».  W 

I'-r  l'.»i.  !•   1  .'-ii«.  II  •«      >••«.  ii-i.^ii,.*!  ih*l  ib»  I'f.'tl  r«yMir  r.    44*«fe  .• 

HrMi.-.*     p   A  i  • -r  IImiii  ««•  r.'*i  ■|fht*«l  l>-|«i«ii'rt  i  y  merMmttm* '^  ' 

m    la*  •  I    II    ii     1      lii>a|.iii.-     I    |r*  •lilii>  .  I  li«|-lrffa    4T  •III    4* 

"  NoM  (iir  ^i.itiiti-  T  A  ^ii.n.  IV.  I-   *>   ».  .;  hail  |.iit  nn  rml  ti>  all  iltmbt  An 
hy  i-iiK  tiij   iiiii«\it\  |>«ii'iii|.t<i|\  I  li.iilfii^f  U\ii|id  th«*  niiinl<«*r  allowrd  l«i 
In- •■iii.«>  1\   \".'\    .itid  t)if  ti  ..il  I'l   tilt- t.ili-iiil,  r  vlLkll  |>riH  ftd  A*  if  hii  BUi'b  rbaJ 

In*«'Ii  Ii.  I'll-        '*«ti  N  tkr. 


tb«» 


'*  1  i.t-  I  I  ■-••ill  r    .-  h'lf  alliii«f«l  i-Miilt-rl  til  plead  hi*  iMii***  l«*fiir«*  lh«*  JUFT  hi  aO*   f«kwv. 
whciii'i  .t  i- I  II  .i.il    ••r  M  iili.ii  flit- U  lit  ti!  Ill  •  1*  rk*\  .  ii'*r  in  «  caar  of  iN-iiT  lart^fiT       Bat 

-  ■  I  a  *  • 

in  ii..-i' III*  ■ii-i.i'*  iit<-  |-r^*><iit  r  ••>  •l«s-iiil.iiif  i*  jiil'-wi«l  i-iniiim*1  ah  in  «niil  arti'*t>«.  \mA 

«*\i*i)   (<•  :  •    ri'    •!•  '•  l.-i -III  •  .iiii.t.t   liii\«-  tlif  :i««i*!.iti t  r«MMi««-l  t**  «*lAniinr  th«*  «ltB4 

wi.l  i.  .,  I  w   i..  i..n.- it  ill.- ii-i.i  ..I  .i.Mi. -•.ii,'  li..- jiiM.     1  |{\    A  M.  <-*.  t'.  U^i.     3  •  J 

•IP. 
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they  novcr  scruple  to  allow  a  prisoner  counsel  to  instruct  him  what  questions  to 
ask,  or  even  to  *a8k  questions  for  him,  with  respect  to  matters  of  fiict;  r^o^ 
for  as  to  matters  of  law  arising  on  the  trial,  they  are  entitled  to  the  assist-  ^ 
ance  of  counsel.  But,  lest  this  indulgence  should  be  intercepted  by  superior  in- 
fluence in  the  case  of  state-criminals,  the  legislature  has  directed,  by  statute  7 
W.  III.  c.  3,  that  persons  indicted  for  such  high  treason  as  works  a  corruption  of 
the  blood,  or  misprision  thereof,  (except  treason  in  counterfeiting  the  king's  coin 
or  Heals,)  may  make  their  full  defence  by  counsel,  not  exceeding  two,  to  be 
named  by  the  prisoner  and  assigned  by  the  court  or  judge:  and  the  same  indol- 
genee,  by  statute  20  Geo.  II.  c.  30,  is  extended  to  parliamentary  impeachments  for 
high  treason  which  were  excepted  in  the  former  act.** 

The  maxim  that  the  judge  iB  counsel  for  the  prisoner  signified  nothing  more  than  that 
the  judge  shall  take  care  that  the  prisoner  does  not  sufiTer  from  the  want  of  counsel.  The 
judge  is  counsel  only  for  public  justice,  and  to  promote  that  object  alone  all  his  inquiries 
and  attention  ouglit  to  be  directed.  Upon  a  trial  for  the  murder  of  a  male  child,  the 
counsel  for  the  prosecution  concluded  his  case  without  asking  the  sex  of  the  child;  and 
the  judge  would  not  permit  him  afterwards  to  call  a  witness  to  prove  it,  but,  in  conse- 
quence of  the  omission,  he  directed  the  jury  to  acquit  the  prisoner.  But,  to  the  honour 
of  tliat  judge,  it  ought  to  be  stated  that  he  declared  afterwards  in  private  his  regret  for 
his  conduct.  This  cane  is  well  remembered ;  but  it  ought  never  to  be  cited  but  with 
renrobation. — Christian. 

^^  And  see  further,  as  to  the  allowance  and  assigning  of  counsel,  1  Chitt.  C.  L.  2d  ed.  407 
to  411. CUITTY. 

Upon  the  trial  of  issues  which  do  not  turn  upon  the  question  of  guilty  or  not  guilty, 
but  upon  collatenil  facts,  prisoners  under  a  capital  charge,  whether  for  treason  or  felony, 
always  were  entitletl  to  the  full  assistance  of  counsel.    Foet.  232,  242. 

It  is  very  extraordinary  that  the  law  of  England  should  have  denied  the  assistance  of 
counsel  wiien  it  is  wanted  most, — viz.,  to  defend  the  life,  the  honour,  and  all  the  property 
of  an  individual.  It  is  the  extension  of  that  maxim  of  natural  eauity,  that  every  one 
shall  be  heard  in  his  own  cause,  that  warrants  the  admission  of  hired  advocates  in  courts 
of  justice;  for  there  is  much  greater  inequality  in  the  powers  of  explanation  and  per- 
suasion in  the  natural  state  of  the  human  mind  than  when  it  is  improved  by  education 
and  experience.  Among  professional  men  of  established  character,  the  difference  in 
tlieir  skill  and  management  is  generally  so  inconsiderable  that  the  decision  of  the  cause 
dei>ends  only  u)x>n  the  superiority  of  the  justice  in  the  respective  cases  of  the  litigating 
parties.  Hence  the  practice  of  an  advocate  is  absolutely  necessary  to  the  administration 
of  substantial  justice.  An  honourable  barrister  will  never  misstate  either  law  or  facts 
witiiin  his  own  knowledge:  but  he  is  justified  in  urging  any  argument,  whatever  maybe 
his  own  opinion  of  the  solidity  or  justness  of  it,  which  he  may  think  will  promote  the 
interests  of  his  client;  for  reasoning  in  courts  of  justice  and  in  the  ordinary  aflieurs  of 
life  seldom  admit.s  of  geometrical  demonstration  ;  but  it  happens  not  unfrequently  thai 
tlie  same  argument  which  appears  sophistry  to  one  is  sound  logic  in  the  mind  of  another; 
and  every  day's  experience  proves  that  the  opinions  of  a  judge  and  an  advocate  are  often 
diametrically  opposite.  Many  circumstances  may  occur  which  will  justify  or  compel  an 
individual  member  of  the  profession  to  refuse  the  defence  of  a  {mrticular  client;  but  a 
cause  can  hardly  be  conceived  which  ought  to  be  rejected  by  all  the  bar ;  for  such  a  con- 
duct in  the  profession  would  excite  so  strong  a  prejudice  against  the  party  as  to  render 
him  in  a  great  degree  condemned  before  his  trial.  Let  the  circumstances  against  a 
prisoner  be  ever  so  atrocious,  it  is  still  the  duty  of  the  advocate  to  see  that  his  client  is 
convicted  according  to  those  rules  and  forms  which  the  wisdom  of  the  legislature  has 
estalilished  lus  the  best  protection  of  the  liberty  and  the  security  of  the  subject.  But  the 
conduct  of  coun^^el  in  the  prosecution  of  criminals  ought  to  be  very  different  from  that 
which  is  required  from  them  in  civil  actions  or  when  they  are  engaged  on  the  side  of  a 
prisoner:  in  the  latter  cases  they  are  the  advocates  of  their  client  only,  and  speak  but 
by  his  instruction  and  permission  :  in  the  former  they  are  the  advocates  of  public  justice, 
or,  to  speak  more  professionally,  they  are  the  advocates  of  the  king,  who  in  all  criminal 
pro*»e -utions  is  the  representative  of  the  people:  and  both  the  king  and  the  country 
mu^t  ))e  better  satisfied  with  the  acquittal  of  the  innocent  than  with  the  conviction  of 
the  ;:uilty.  Hence  in  all  criminal  prosecutions,  especially  where  the  prisoner  can  have 
no  counsel  to  plead  for  him,  a  barrister  is  as  much  bound  to  disclose  all  those  circum* 
Stan  es  to  the  jury,  and  to  reason  upon  them  as  fully,  which  are  favourable  to  the 
pri-oiier.  as  those  which  are  likely  to  support  the  prosecution. 

Wlien  this  note  wsis  written,  tlie  editor  was  not  aware  that  the  general  obeervatioiMI 
contained  in  it  were  sanctioned  by  so  great  authorities  as  Cicero  and  Panietius, 
Cicero  makes  the  distinction  that  it  is  the  duty  of  the  judge   to  pursue  the  truthy 
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Till*  (l<N'triiii*  of  C'vidrnrr  ii|Hin  jiIciih  f»t* tht*  (-niun  i**  in  in'Mt  r«^«po4*lii  Xhv  «Am« 
AA  tlitil  ii|Miii  civil  H4'tii*u«*.  Tlit-n*  iirt'.  li(*WfViT,  u  li*w  IfitiliiiK  |ii>iiit«  wbt-mii.  hy 
iiovcnti  -ttiiiiii-<*  ami  n^fMiltiiinitii,  u  tlitTcrt'iiri-  i-*  iiiailc  lii*lwit*ti  livil  aiiiJ  miUinAl 
evMioiMv. 

Firsi.  in  nil  m-^r'*  of  liii;li  tn*ti>«iin.  iN-iit  ln'ii««in.  anil  ini*«|iniiiiin  of  tiva*i>ffi.  hj 
■tatiitcH  1  Kilw  \'l.  c.  I:;.  Hhil  .'i  \  t)  Kilw.  VI  i-  II.  tmi  lawful  wi(ii«***«**  arr  r»- 
quiit'tl  to  ritiiVH't  !i  |iri-««ini*r ;  iiiilfo"i  In*  •ihall  wiIlinLrly  an<l  wiilioiii  vinlfniv-  -t*. 
/tfM  tlii'  -aiiic  l(v  «taliilt>  I  iV  J  I'll  aii'l  M  <-  l*^  a  tiirtlirr  rxropiion  i«  ma*!* 
tii  trt'a-»"n*»  in  •oiititci'h'itiii:;  llu'  kin:;'^  m-uN '^r  xivrnaliin***.  and  tri*aMin«  tv-ci- 
cemiiii;  <-iini  I'urn-nt  williin  tlii-  n-alni:  ami  ni<in*  pMrti*  iilarlv.  hv  r  II.  th« 
ofTent-i'-  I'f  ini|Mirlinj  (-••inii<'rli-ii  ti>r«-ii;ii  nioiit-y  riirrt'nl  in  lluii  kinx:«|oiii.  an*l 
iinpuiniiLr.  nuinitTlritini;.  i»r  lori^iui;  any  I'lirn-nl  roin  Tlio  ^italiitr*  *  X  •.•  W 
^„r«<.  Ill  <■  'J.'*.  an<l  |.'»  \  *|ti  (t«i»  II  v  L'*».  in  ilnir  «iil«M>i|urnt  rxi«-n*:'*ri« 
■*  of  ()ii««  ••|i«'(-ii-*«  iif  tri'a»»o|i,  (In  nUi*  jirovidi'  tliut  tin*  oflnnli-m  may  I*  in- 
dictiMl,  arrai:;iii>ii.  triftl.  ronviiti«t.  nnil  atlaintnl  hy  tin*  liko  i-vidftM  f  and  :d 
Htii'li  niaiiiMT  anij  ti>nii  a<*  may  )*v  had  and  n<»r*l  ujxain<*t  otfrndm*  fi«r  ixt^i.trr- 
feitiii:;  tlir  kini^N  nii»nfy  liiit.  hy  otutiilt*  7  \V  lll.r  U,  in  |irixNTUti**n«  t-jr 
Uhmm*  lri-a^in*>  to  \ilijrli  that  art  rxt««mU,  the  •*unii*  riiU*  <of  r«*«|iiinnA;  ftro  wit- 
nowM^Mi  i-^  ai^ain  I'lifortvil ;  with  tliit  u«ldiliofi.  that  thr  t'^mfrxAmn  %*i  ihr  |inw»i>«-r. 
which  ^hall  roimtrrvail  thr  n<-i-i-»-ity  of  Mich  |inM»f.  muM  U*  in  'i^n^a  .-^^iirf  la 
the  conNtriictiiin  of  winch  act.  It  hath  hern  h«iMcn  •! )  that  a  (*onfi*«»ti>n  of  tk« 
priHi»ni*r  taken  iiul  itf  court,  hct'on*  a  niaLfi<*tnitc  t*r  |M>pwin  hai'in^  c*iim|irirnl 
Authority  to  take  it.  anil  ppivcd  hy  two  witiic««c<«.  i«  <«iittici«*nt  tiM-onvicl  hint  of 
treason.  Hut  hu<«iy.  uniruardcil  i-onfc*«f.i<iii<4,  maiic  x»\  |NTM»n*>  havim;  ii<*  Marh 
AUthoritv.  oii:^ht  not  (o  he  adniittc'l  »•*  cviiicnct*  iiinlrr  thi«  i>tatuli*  And  ib- 
dtNMl,  cvcn  in  ca^^c^  iif  t'clonv  at  the  ci*nim«in  law,  thcv  »n*  lh«*  wi-akr«t  and  nit«t 
•uii|>i«-ioii*.  of  all  tc-tiniony :  ever  liahh*  to  U-  ohtaincd  hy  artillrr.  lal«r  hopr«. 
pronii-c-nf  favour,  or  menace*;  -cMom  rcnicmlH-ri-ii  acrnratrly.om«|"irt«--l  «  ith 
clue  |>n'ci-«ioii ;  anil  incapahh*  in  ih«*ir  nalun*  of  hcitti;  di*|>nivt*«|  \%\  c»(ht*r  nr^s!^ 
live  fviilcni-c '*  liv  the  ^anlc  i»tatiit«*.  7  W.  Ill  .  it  it  det  lanil  that  Ufih  « it- 
DO!we.<*  ntii^t  he  to  the  ^inie  iivert  a«'t  of  trea*«'»n.  or  ont*  to  iine  overt  ai-t  and  lK« 
other  to  aiiiither  overt  act.  of  tlie  !«ani«*  H|iecic<«  of  trca-Min.i '*•  ami  not  of  tli^tinri 
hoadrt  i»r  kiid-*;  and  n<»  evidenci-  hhall  he  adniitteil  to  |irove  any  overt  a«  t  D>it 


liijt  ii  i«  |'irni:i:i'«l  tn  .m  M'UiMMif  !••  iirtii*  what  h.^*  <iiil>'  lh«*  M*iiihlatirv  of  ii.  !!• 
■avM  hi-  umiiM  ii>it  h.i\i-  \*-iitiirfl  hini-*lf  !•■  hi««*  .i'l\an«'«*«l  tin*  ■t-«|^*-iaUr  wb*-* 
hi*  w.-t;*  »iit:ii;*  ii|«iii  pliili**>>|-ii\  if  it  hiid  n<it  «!•••  In'i  I)  iIm*  o|i||||i*ii  i*f  ih«*  frmir«4 
«»r  th«*  -l'»i<  «.  I'iOi  rt Ml*.  "./.  •  •  I  .1*  »'■•'•: ^r  in  ri'«j«j  ••■'■•■/•i  j"^i  ;  ^-ifr.^i  «««M%»^«jm  i^^v 
nmi/i'.  •'   *    *!.'■:*    •}'    t .  r- i'  ',  •.  Uf'-  :    'fU -i  j.Ti'..  r.      ff'Hrrfitn  ntm  lit   yk»-.M^kmi  m^^^^^rvk- 

C*aai*Tii\. 

Ami  ntiH  litiit  v;ilii.iMi>  privih-i;**  hi«  \—%n  cxt«-n>h*«l  to  •!!  |«^r«i>n«  arroMvl  nt  f«-|oaf. 
hy  Mat  <•  A  7  W.  I V  •  III.  I>\  «\ltii-h  it  i«  •n.i*  I<-«1  that  nil  |MT«fn«  xn^i  for  M«ttii«*»  •LmUl 
Im*  uihiiitrt-il.  .liter  the  iIiM«*  nf  ilii-  ru*f*  t<>r  the  |>io*«*«*iitio|i.  t«i  niakt*  full  ani^rt  mt>A 
defeiicf  tli«ft*i.  \»\  i.iiiiix.-l  li-.irni><l  in  the  Um,  or  !•>  uttornew  in  c*>urt*  »hrr^  atttf  fc>t» 
|ir»cli«i-  .I-  •■..nii-^'l    — "*»ii*i  *iiT. 

**  It  •••-III*  to  U*  xv\%  I  learlv  e«t.il'li<-h«-«|  thai  a  fn-«*  and  vtiluntarr  cv>nf»'wnm  h^  a 
|M*rMi||    a«-i  u-i-<I  i-t    .til  •>ll>-||Cf.  \%h«'lli«*r   UM'ie    l>«*t'<iri'    hl«   fl|>pr«*h«*|i«|o||  nf  Jiftfr. 

i»n  •  iiiili<  i.il  •  \  iiiiin.itii'ii  itf  u!t«r  I  ••riiiiitiiitnt.  whether  r«-«lut-«<t|  into  wniibf  «« 
in  Ahiirt  ti..i!  .iii\  \tilinit.ir\  eiiiitt-««iiiii  iu.i<le  i-y  «  |iri*«iner  ici  any  |irr^in.  at  anv  in 
|i1ai'i'.  I-  >?ri'ri.'  «  vith-ii<i'  a^aitiol  ki:iii.  .iiid.  il  ».tli-fa<-tiif  ily  pmTf^l.  MifBovnt  lArv^itrt 
wiihi'Ut  .iii\  •  •■ir"i->r.it:ii;*  «  iri  iiiii«f.iii- •■.  Ilut  iIm'  i--'Ii7>  oxiKh  niu»t  ^m*  v«»luDlan.  bi4 
ohliiiu*'!  l-\  :iii|-r>|  i-r  :iithi<  n^  •■  ii-'r  •Ir.iuib  limii  th^*  |'ri«'iner  hy  mean*  t^f  a  ihrv«t  or 
|ir«<ini-«' .  I'lf.  ii>>Miv«r  -l:j)it  ii.*-  |'ri>iii:*>'  or  ihr^al  iiiav  liavr  h«vn.  a  i  unfi  wj  o  ■» 
<ihlaili«-i  •  liiiix'  )■•■  ?•••■;%•-!  ill  e\  :•!•  If  e.  i*ii  .•••••iint  ••!'  the  unct-rtAililt  and  tAii«t4 
wlieiiii  r  it  M  ••  i..ir  iii.iii*-  r.iiliiT  ;i'>iii  .i  iii-*!iv<*  •■!  it-.ir  nr  'it  int'-ri"*!  liian  fr<>fn  a  m^mi^  *^ 

piilt      \':,  .    \.\    '•••       I  !••■  |<ri->ti>  :  -  ••^l;• nt  iitii«?  ti><i   !••  lak^-n  u|«»n  i«ih.  an<l.  i^  ^ 

h.'ftA    t-*<ti    - -v    •!  •.i.iii't     U-    I .\i-i     .tt    •\:<iii.   ••  \    « «»iifi*«*|i>ii    i«    ririflrttrv   OttVr 

afsain-i  '.],•  )-•  .-n  .  tit' -"'.ti*:  n  t  t.  m  r.*;  i*).*!*  .%i;l.>>iu'li  ihe\  jir*-  |it«>i-«^  !■»  (^  kit 
aiMNiiii|-..  ^.  ■■  rii.i    \.\    I     t.  ..    I   .III  i  (ii.   .c.i!..<:  .*.••«  til*  re  txfllrvtrtl  on  this 
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expressly  laid  in  the  indictment.^^  And  therefore,  in  Sir  John  Fenwick's  case, 
in  king  William's  time,  where  there  was  bat  one  witness,  an  act  of  parliament(c) 
was  made  on  purpose  to  attaint  him  of  treason,  and  he  was  execated.(6f)  But 
in  almost  every  other  accusation  one  positive  wiv^ess  is  sufficient.  Baron  Mon- 
tesquieu lays  it  down  for  a  rule(e)  tnat  those  laws  which  condemn  a  man  to 
death  in  any  case^  on  the  deposition  of  a  single  witness,  are  &tal  to  liberty;  and 
lie  adds  this  reason,  that  the  witness  who  affirms,  and  the  accused  who  denies, 
make  an  equal  balance :(/)  there  is  a  necessity  therefore  to  call  *in  a  r  1^050 
third  man  to  incline  the  scale.  But  this  seems  to  be  carrying  matters  *• 
too  far;  for  there  are  some  crimes  in  which  the  very  privacy  of  their  nature  ex- 
cludes the  possibility  of  having  more  than  one  witness:  must  these,  therefore, 
escape  unpunished'/^  Neither  indeed  is  the  bare  denial  of  the  person  accused 
equivalent  to  the  positive  oath  of  a  disinterested  witness.  In  cases  of  indict- 
ments for  perjury  this  doctrine  is  better  founded;  and  there  our  law  adopts  it: 
for  one  witness  is  not  allowed  to  convict  a  man  for  perjury;  because  then  there 
is  only  one  oath  against  another.(^)  In  cases  of  treason  also  there  is  the  ac- 
cused's oath  of  allegiance  to  counterpoise  the  information  of  a  single  witness; 
and  that  may  perhaps  be  one  reason  why  the  law  requires  a  double  testimony 
to  convict  him;  though  the  principal  reason  undoubtedly  is  to  secure  the  sub- 
ject from  being  sacriiieed  to  fictitious  conspiracies,  which  have  been  the  engines 
of  profligate  and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  revei*sal  of  colonel  Sidney's  attainder  by  act  of  par- 
liament, in  1689,(A)  it  may  be  collectedri)  that  the  mere  similitude  of  hand- 
writing in  two  papers  shown  to  a  jury,  without  other  concurrent  testimony,  in 
no  evidence  that  both  were  written  by  the  same  person;  yet  undoubtedly  th« 
testimony  of  witnesses,  well  acquainted  with  the  party's  hand,  that  they  believe 
the  paper  in  question  to  have  been  written  by  him,  is  evidence  to  be  left  to  a 
jur^V.(J)>« 

Ihirdly,  by  the  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bastard  child,  concealing 
its  death,  must  prove  by  one  witness  that  the  child  was  born  dead;  otherwise 
such  concealment  shall  be  evidence  of  her  having  murdered  it.(k)^ 

Fourthly,  all  presumptive  evidence  of  felony  should  be  admitted  cautiously; 
for  the  law  holds  tiiat  it  is  better  that  ten  guilty  persons  escape  than  that  one 
innocent  suffer.  *And  Sir  Matthew  Hale  in  particular^/)  lays  down  two  r^o&Q 
rules  most  prudent  and  necessary  to  be  observed:  1.  Never  to  convict  a  •- 
man  for  stealing  the  goods  of  a  person  unknown,  merely  because  he  will  give  no 
account  how  he  came  by  them,  unless  an  actual  felony  be  proved  of  such  goods; 
and,  2.  Never  to  convict  any  person  of  murder  or  manslaughter  till  at  least  the 
body  be  found  dead;  on  account  of  two  instances  he  mentions  where  persons 
were  executed  lor  the  murder  of  others  who  were  then  alive  but  missing. 

Lastly,  it  was  an  antient  and  common Iv-received  practice(in)  (derived  fV*om 
the  civil  law,  and  which  also  to  this  day  obtains  in  the  kingdom  of  Prance)(n) 
that  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the  testimony  of  any  wit- 
nesses. And  therefore  it  deserves  to  be  remembered  to  the  honour  of  Mary  I., 
(whoso  early  sentiments,  till  her  marriage  with  Philip  of  Spain,  seem  to  have 
been  humane  and  generous,)(o)  that  when  she  appointed  Sir  Bichard  Morgan 

{*)  St.>f .  8  W  1 1 1,  c.  4 .  d«'g  CMe,  AD.  ITlfl.    SU  Tr.  t1.  m.    Lbtct's  mm,  aa  17J1 

i'i,  Sr.  Tr.  V.  40.  IbkL  279.    UeiiMy's  cam,  aa  176S.    4  Burr.  UL 

(•I  Sp.  L.  I),  xil.  c.  a.  (*)  8««  page  19H. 

(/  IU<  ca. .  r.  la.  («)  2  Hal.  P.  C.  2». 

(#.  10  M.kI  191.  (•)8t.  Tr.  L  potnin. 

( «  St  Tr.  viii.  47 2.  (»)  Domat  Pabl.  Iaw,  b.  UL  C.  1.  Moatatq.  8|>.  L.  b.  xsiz. 

(•I  li  H.wk.  V.C.  431.  cU. 

(>)  i.ot.l  I'rfBton's  ca-«.  A.D.  1690.    St  Tr.  It.  453.    Fr«ii>         (•)  See  page  17. 

"  By  ')  &  0  Vict.  o.  51,  where  the  overt  act  is  an  attempt  to  iiyure  the  person  of  the 
»'iv('i  eign,  a  conviction  niuy  bo  had  on  the  same  evidence  as  if  the  prisoner  were  charged 
Tiitii  nuirdtT:  so  that  in  this  case  two  witnesses  are  not  required. — Stewart. 

^^  Hut  tho  proof  of  liandwritinjj;  is  not  evidence  in  high  treason  unless  the  papers  are 
foun<l  in  the  custody  of  the  prisoner.    1  Burr.  644. — Christian. 

^»  Utpculed,  by  43  Geo.  111.  c.  58,  which  is  also  repealed,  by  9  Oeo.IV.  c.  31. — Chittt. 
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C'hitt' jii*«tirc  of  tli(>  ciiiiiintin  |iU'Uh  ihIii*  i>njoiiir(|  him.  "that  nntwithfttanHinc  tk« 
iilil  riTi»r.  uliit  li  tli<l  ii«»i  u<liiiit  aiiv  witiitfMi  to  i*iN*ak.  or  an%*  othrr  ttialtc-r  V*  hm 
hrunl.  Ill  luvniir  **i  ihr  iiilvt'i>:irv.  ht*r  iitujc^iy  lifitii;  |mrty;  hrr  hiifhnrwi'*  p4r*- 
Rurt-  u:iA  lliiil  what  Mir  vrr  roul«l  U-  hn»ti^hl  in  favour  of'  thr  »uhj«t-l  •h^ivi'l  h* 
Admit l«-«|  to  Ih'  hi'ani.aiHl,  iiii»n-ovi>r,  thut  th<*  juntirt***  p>houM  not  |M*r«Qadr  ibrm 
iu'lvr«4  lo  hit  ill  jii(ii;iiiciii  «ith«*rwir«t*  tor  hrr  hiirhtu*iMi  than  t<ir  h<'r  •uhj««rf  '  ^  > 
Atlrruanln.  in  fuv  |iarti<-iilar  in«»tMn<*«*.  luhcn  rniU'Xxhni;  lh«»  qii«-rn'ii  iniht 
nlorc^  u:ir«  nia'lt*  trti»iiv  l>v  htatiit«*  1(1  Klix  r  4.)  it  wai«  i>nivi<lr>«l  that  aiir 
iniiifnt  1i«m1  tor  mk  li  lcl«in\  **f*hi»ii[il  Ih*  rt-i-riviil  nml  a(lniitti*«|  tn  niak**  anv  ia«fml 
|>n"il  lliai  ho  (oiilil.  I»y  luut'iil  witni'fM  or  othrrwi^*.  tor  hin  <liiw*hari:t'  ai»<l  4^ 
li*iii-«';"  aii<l  in  LTtMicral  tlit*  c-oiirtM  iri^*w  mi  In-art ily  a<«hainefl  of  a  •iiH-tnnr  an 
**triii1  iii>i***>t'*'»>»t>l«*  aihl  o|i|in'fw>ivi*  that  a  |ira«'tii-i*  wa*^  *in^QBliy  intn^a<^ 
'  <>l  rxaniiiiiiiLT  Hi(n«>^M*t»  tiir  tho  iirifMiiu-r.  hut  ni*t  n|i«>n  <«th.  «/  the  t«>»- 
lMN|urn«-f  lit  uhi«-h  ntill  wa**.  that  tin*  jury  i;av«'  h*«<i  rrtflit  to  thr  |»n»i«nrr'«  rri. 
di*iit*r  llian  to  that  |inMliif«-il  hy  thr  rrown.  Sir  K«t«'ani  l%ikrir>  pn'ti**!*  ^'TT 
atrmi^ly  airainst  llim  t\niniiiral  pnn-tirv ;  dit'larinif  that  h«*  nrwr  n-a<i  in  any 
art  ot  |*arhanH*nt.  lNNik-ra!^«\  or  nM*oni.  that  in  rriniihal  ramii  th«*  |«rty  af^rtivr^ 
•ilitiiiM  not  hav«*  uitnr(«M-H  •■worn  lor  him.  ami  thfn*ti>rf  thfrt*%iaii  ni>i  Mini««h 
AM  j^-iuttllii  jun.s  tiiiiiui^x  it  '.*i  •  Ami  tho  Iioum*  of  cv^ninion*  witv  mi  m  n»iMr  •/ 
Ihih  altounlily  that,  in  thi*  hill  li»r  aUilinhin^  h«Militit*<i  lH*lwrfii  Kti;;lan«i  aikii 
S(iMlan«i.  /  >  uliiii  fiiiiiii<<«  4iimmittf«l  hy  Kni:li»*liiiii*n  in  SfttlaiHi  %irrv  tvnUrM 
lo  U'  triffj  in  on«*  «»f  the  thrr«*  n<»rllM-rn  c-ountivx.  thfV  inM*it«*«i  on  a  Haa*e.  ati 
carri«-<l  it-  u  »  a:;ainf»t  the  cthirt-*  tif  Imth  thfiTown  ami  tlu*  In »u«i<- of  h >nl«  aj*a:r.< 
thi'  prartifv  nf  tlH*  «-«>iirt<«  in  Kni:himl.  and  lh«*  rx|ir%'«<i  law  of  .**Mf>ilanil.-  ir  *-tKai 
in  nil  MK-li  irialh.  liir  thi*  hftirr  di-4'iiv«*rvot  tin*  truth,  anil  tin*  lH*tlt*r  inlor«iat"« 
of  tlir  <-«iii*M-i«-nf'c-.H  I  if  th«>  jury  and  jiiMicrH.  tli«*n*  ^hall  U*  alli»%mi  to  the  f>>arty 
arruii;m  d  ili«'  tH*iirtir  of  -iich  rn'dihh*  wiini'*i««***  to  In*  «*xamitiofi  api»ti  n«ifa  •• 
can  In*  iinHJiiml  tiir  lu^  rlfariiii;  and  jii^titiratiiui."  At  Irn^th,  hy  thr  Malatr  7 
Vi .  ill  I*  .'».  the  KiiiM*  iin-aMin- of  ju**ticc  ua**  <*«tlahliiih«Ni  tlirouKh«»fit  all  tLc 
tt'alni  ill  faM*H  of  troa'^nn  within  the  a<*t :  ami  it  wan  afhTwanl*  dt^rtarrd.  hr 
Malu(«-  I  Aniio.r*.  J.  (•*.».  thai  in  all  caMi*  of  tn*aiMin  and  f«*lon%'  all  witnwM>r^t  'ir 
till*  |)n*Mini'r  ^houl•l  U*  rxaniiiuil  u|Min  uuth.  in  like  niannrr  a«  the  vilB 
iiy<iifiA/  111  III. 

Wliiii   the  «'viil«'iif«'  on  Irtitli  ^id(•»  in  chi^iNl.  nnd  iiiilriNl  whon  anv  rr:H 
hath  !••  fii  iriVfii,  tin-  iiirv  iaiin«it  In*  di^'hartri'^i  iuiilr««  in  rafM*ii  f»f  rTidrni  a^ 
«"«'*«»ii\      I     nil  tli«-\  havi-  irivni  in  lln-ir  vrnliil  .■•  hut  ar«»  to  r«in«ifirr  nf  it.  a»4 

■ 

dfli\«-r  It  ill.  uiih  ilu-  ^ann-  l«'rtii»i  a**  iitMin  rivil  raii<M**«;  onlv  tht*v  f*ann«pt.  ;a  a 
c'riniiii;il  <  :i^i'  uhiih  torn  hi-*,  iitf  or  nMiiilN-r,  i;ivr  a  /n  ry  vrrdic-t 'jf*  Hat  tW 
jufl:^i->  iii:i\  :iiiifiiiMi  u  hilf  lltr  iurv  an*  withdraun  ti»  cidiffr.  and  rrtarti  to  r«^ 
cflxf  till-  \«niit(  in  o|H-ii  rt'urt  j  Ami  ^\u  U  |iuhlir  «ir  irfifn  vt*nli«*l  may  K* 
9.«..|  1     «iili«r  iri'n<*ntl.  u'liilty.  or  nut   iriiilly :  *or  f>|H*<'ial.  M-ttinc  forth  ail   tfctf 

'  rin  uin<«ia!i(^-»»  <•!  llii*  <>:iM'  and  ]irnyiiii;  tin*  iud^nn«*nt  f>f  thr  c« 
whfilii-r.  tiir  iii<«iaiii-i>.  i*n  thf  fa«-tf»  ^lat(■•l.  it  U'  niunh*r.  inanf»laay»hlrr.  or 
crim*'  :it  ait  Tin-  i«*  u  In  n*  thry  •/•  nV  tin*  matt«r  of  |a«',  and  lherrf«if>*  rk-i 
to  )r:i\i-  It  I'l  iIm'  •IftiTiniiiation  of  thf  court;  thoiii;h  they  hare  an  am|ar«|jc^ 
ahli'  ri^lit  of  di'tiTiiiiiiiii:;  u|Miii  all  tin-  (*iri'Uin>*tam-«'>»  aiHi  findtnir  A  C^nrrml  tv^ 
di«  I.  It  t)ii\  think  |irii|H'r  mi  to  ha/.ant  a  hn-acli  of  their  <i«tha:  and  if  lk#tr 
vriilii  t  ii-  iiiit<'iiiiu<«iv  upiiit;.  tht'V  mav  U*  i>unif>h«-il  and  the  %*erdiri  aef  aiiit 
fiy  ati.iitii  :iT  (In-  •»iiii  of  x\iv  kin;;,  hut  not  at  tho  i>nit  ttf  the  |>nM»tivr  tf  B«l 
th«'   I'l.iifti'   )ii-r<-i'-l'>r«-   in   ii*»i*  id'  tiniiti;.   :iii|ir:*onin;;.  or  othorvinr  |mntakii^ 

t  .  >   .      ' .'    1 1    <   I  .*•.  •  i     i.ii  ••*:    J  i^Mt.  iiii  9^L  St 

-  .  !-  •    .  i:-  I 

I li  i  r  I    .- I  ).:•  ••.•i.'firi  .<«4  •  i  iiti  r  «'  "w-    :  ii»«k  f  c.  a» 

I-  •   t  4    ..  :;  •:  r   .■•  ■>•  J.u.r.  !•«•:  •  j  iiu  i-  i   ji^ 


*lt    .-   r,- It  ..  !•].  •!   tli.tt  w  li*  II  .1  I  riiii:ii  tl  tri.il   run*  li^  •iirh  a  len^h  aa  it 
e(«ti(  lii'i«"l    ii  •■II"  *i.i\ .  till-  i'liit.  I\  11*  iinii  iiiiil,i>nt>.  may  mIjouhi  till  the  neat 
in^  .    t  u!    !l.i      ut\   hikt^t    I  i-  -••iii«-u)ifr**  k«  I't  l«</fth*-r.  lh.it   Ihry  nujT 
Oatloli  lilt  %%ith  lat  h  tilhi-r.     Munr*  vmM\  U  '\\  U.  6.7. — CaaitTlAB. 


>«i 
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jurors,  merely  at  the  discretion  of  the  court,  for  finding  their  verdict  contrary 
to  the  direction  of  tlie  judge,  was  arbitrary,  unconstitutional,  and  illegal,  and  is 
treated  as  Hueh  by  Sir  Thomas  Smith  two  hundred  years  ago;  who  accounted 
"such  doings  to  bo  very  violent,  tyrannical,  and  contrary  to  the  liberty  and 
custom  of  the  realm  of  Lngland."(^)  ^or,  as  Sir  Matthew  Uale  well  observe8,(c) 
it  would  be  a  most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate  de- 
pended upon  his  directions:  unhappy  also  for  the  prisoner;  for,  if  the  judge's 
opinion  must  rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in  many 
inHtance8(^/)  where,  contrary  to  evidence,  the  jury  have  found  the  prisoner 
guilty,  their  verdict  hath  been  mercifully  set  aside  and  a  new  trial  granted  by 
the  court  of  king's  bench;  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  trial 
where  the  prisoner  was  acquitted  upon  the  first.(cy* 

It'  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then  forever  quit 
and  discharged  of  the  accusation,((i)  except  he  be  appealed  of  felony  within  the 
time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge  for  want  of 
♦prosecution,  he  shall  be  immediately  set  at  large  without  payment  of  r^iQco 
any  tee  to  the  gaoler.(e)  But  if  the  jury  find  him  guilty ,(/)  he  is  then  *■ 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted ;  which  conviction 
may  accrue  two  ways, — either  by  his  confessing  the  offence  and  pleading  guilty, 
or  by  his  being  found  so  by  the  verdict  of  his  country. 

W  hen  the  offender  is  thus  convicted,  there  are  two  collateral  circumstances 
that  immediately  arise.  1.  On  a  conviction  (or  even  upon  an  acquittal  where 
there  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona  fide  prosecution) 
for  any  grand  or  petit  larceny  or  other  felony,  the  reasonable  expenses  of  prose- 
cution, and  also,  if  the  prosecutor  be  poor,  a  compensation  for  nis  trouble  and 
loss  of  time,  are,  by  statutes  25  Geo.  II.  c.  86  and  18  Geo.  III.  c.  19,  to  be 
allowed  him  out  of  the  county  stock,  if  he  petitions  the  judge  for  that  purpose; 
and  by  statute  27  Geo.  II.  c.  3,  explained  by  the  same  statute,  (18  Geo.  III.  e. 
19,)  all  persons  appearing  upon  recognizance  or  subpcma  to  give  evidence, 
wiieliier  any  indictment  be  preferred  or  no,  and  as  well  without  conviction  as 
with  it,  are  entitled  to  be  paid  their  charges,  with  a  further  allowance  (if  poor) 
for  their  trouble  and  loss  of  time.*^  2.  On  a  conviction  of  larceny  in  particular, 
the  prosecutor  shall  have  restitution  of  his  goods,  by  virtue  of  the  statute  21 
lien.  Vlll.  c.  11.^     For  by  the  common  law  there  was  no  restitution  of  goods 

(»)  Smith's  Commonw.  /.  3,  c.  1.  (•'>  J«Ut,  14  Ot>o.  III.  c.  20. 

(')  2  li.tl   ('.  C.  313.  (/;]n  the  Kunuui  republic,  wb«n  Um  piisooer  wm  oMi* 

(«*)  1  \a'\.  H.    T.  Jone«,  163.    St.  Tr.  x.  416.  Tictcd  of  any  capital  oflbnce  by  hii  Judg«»<«.  th«  form  of 

(•)  -.'  Hawk.  P.  C.  442.  |»ronoaiiclDg   that  ooBTictk>ii  wm   MMn^UiiDK   pecvUMlf 

(<'(  Tho  ci\  il  liiw  in  Huch  case  only  diKhargM  him  fmm     delicate, — nut  that  be  wa«  guilty,  bat  that  be  h»a  Dot  beop 

the  Kniiii>  HcrniH'r,  but  not  from  the 'same  accuaattou.  Ff.     enough  npoo  hia  guard: — '^poarum  eav%$m  videtur.'*  Fe«ta% 

4s,  i,  7.  ^  2.  a-i6. 


^'  No  new  trial  can  be  granted  in  cases  of  felony  or  treason,  (Rex  vs.  Mawbey,  6  T.  R. 
G3S  :  and  see  13  East,  .410,  n.  b. ;)  but  in  cases  of  misdemeanour  it  is  entirely  discretion- 
ary in  th<'  court  whether  tliey  will  grant  or  refuse  a  new  trial.  Id.  ibid.  A  new  trial 
cannot,  in  general,  be  granted  on  the  part  of  the  prosecutor  after  the  defendant  has  been 
acquit te<l,  even  though  the  verdict  appears  to  be  against  evidence.  But  it  seems  to  be 
tlie  l^cticr  opinion  that  where  the  verdict  was  obtained  by  the  fraud  of  the  defendant,  or 
iu  constqucuce  of  irreguhirity  in  his  proceedings,  as  by  keeping  back  the  prosecutor's 
wiiiK'^scs  or  neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be  granted.    1  Chitt. 

C    L.  •mT. — (JIITTV. 

-^  rhcsc  a(ns  are  now  all  repealed,  and  new  provisions  on  the  same  sul^ect  are  made, 
by  7  (ItNi.  IV.  c.  04,  s.  2'J,  ct  ser/. — Chitty. 

^  Repealed,  by  7  A  8  Geo.  IV.  c.  27;  and,  by  7  A  8  Geo.  IV.  c.  29.  s.  57,  "to  encourage 
tho  j.rost'cution  of  oirenders,"  it  is  enacted  that  if  any  person  guilty  of  any  felony  or 
misdemeanour  under  that  act  in  stealing,  taking,  obtaining,  or  converting,  or  in  know- 
in^dy  receiving  any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  any  such  otl'ence,  by  or  on  the  behalf  of  the  owner  of  the  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property  shall 
be  restored  to  the  owner  or  his  representative ;  and  the  court  before  whom  any  such 
person  shall  be  so  convicted  shall  have  power  to  award  from  time  to  time  writs  of  resti- 
tution for  the  said  property,  or  to  order  the  restitution  thereof  in  a  sumnuuy  manner: 
provided,  that  if  it  shall  appear  before  any  award  or  order  made  that  any  valaabkl 


8G2  rruLir  \vKoX(;s  [Dous  ir. 

a|>oii  nil  iniii-tnii'nt.  b«H-auT  il  i**  at  llM*Miit  nt'ilii*  kin*;  i>iily;  mu*\  thrrriiirv  \km 
jKirlv  \«  :i**  i'iiiim-fi|  to  )*rihL;  nn  aitiM*!!!  nt  ntl«lH*r_\.  iii  onKT  tu  Um\'%*  In*  ^««Ib 
Hirriiii  •/ '  HiiT.  i(  111  1111;  ciiiiNiiliTi-il  ilmt  tli<*  |»artv  |iriiM*fuliii;;  tlir  iiffriMS«-r  hj 
iii(li«-tiiiciit  •l<'-iM'\i--  (i»  lilt*  lull  :i*i  iiiiirli  4*ii«-Miinii;«*titf*iit  an  lir  hIi«i  |in«^*«  uir« 
l»y  :i|»|H':il.  llii-  ■ilaliilr  u:i<»  tiiailr.  ulnrli  riiarl«t  thai  it  ai.y  prmiili  !■«•  Kiitii-lrvl 
of'  lan-iMiv  l»v  (111*  <*\  ii|rii«-4*  nt'  tlir  iniriv  pihlH'ii.  he  nliuli  liuvt*  full  nwtilui*"* 
of*  hi««  iihHii'v.  l'ihmIh,  xiihI  rliaili'U.  or  lli«*  vuIih*  mI  lliriii  <iul  <»f  lli«*  I'fft-tMlcr* 
gcMMl-*.  II  lir  \i:\n  any.  )>\  u  writ  In  U*  i;niiitf«l  \*\  tlit*  jii«ti4-f«  Ariii.  ihr  «i^»- 
vtnii'ti'Hi  of  till**  at-(  liMMiii;  Ihtu  in  i;n'nl  riifn«*iir«*  i'«iiit<irnial»lr  !••  ihr  Lav  fi^ 
ai»|K*al-<.  It  lia-t  l)it>n>t>iri'  111  |irai'tir«*  ftiiiN'r^t'ilffl  iju*  iim*  d  up|M*aU  in  lanrtty 
For  iiiHtaii«-i* :  a^  ttirim-rly  ii|miii  a|»|H*al-t.i  A  >  mi  imw  ii|M»n  uiiiirtinfiit*  <>f  kaM<  m. 
*<ifMi  ^  till**  writ  ot  ri-^titiilii*ii  *tliall  n*»(-li  \Uv  ^«MNln  »<>  i«(i»li-ii,  tHit«iiili*tai.«i,A£ 
**'-*  till-  |ini|M*rly  i  <  t*i  llinn  1*1  rn<lcaviiiin*i|  t<i  U-  all«*n*<l  liy  t^W  in  n.arKcC- 
overt  tk*  AipI  llioiit;li  tlii'«  niav  mtmi  H<iini'what  liani  uihmi  tki««  Mivrr.  v«-i  tL« 
rujo  i)t'  law  1*4  thai  **  .«(yi«7irfi/^  </f/»rf.  iiriff  nntnm,  rrjttttui,'  «**>|MM-iaHy  uln-n  br  kkaa 
umnl  all  (lit-  (lilii;i*iitv  in  ln«  |Miwrr  (<>  mnvirl  lli«*  lrli*n.  Ahtl.  Mmr  liir  ia««-  m 
r«*<]urri|  iti  till**  lianl  ii(ii*****itv.  tliut  ritli«*r  iIm-  t*wn<T  nr  tin*  l«u\rr  mii*i  •utfrr, 
tilt'  law  |in*t'i'rH  I  In*  riirhl  nt'  tlit*  nwiirr,  wli«i  lia**  i|i>it«*  a  nifriliinmi*  a*  I  l'\  |<«r- 
nuini;  u  ti*li»n  X*>  «*i»iHli:;n  |»iiiii<»)inirnl.  tn  ili««  riirlil  nt'  tlit*  Imyfr.  iihi»«r  iii«-r'.i  i% 
unlv  iK'Lraiivc.  tlial  li«*  lia*«  Im'^ii  i;iiiltv«irnM  iintair  trani<irti<in.**     Aim!  il  i*  ti'*w 

UHllul    tor  till'  CiMirt.  U|Mi||  tilt*  rnliVlrlinn  fit'  a  trlnli.  |n  nnki*r.  wiihciut    aii\    «r.t. 

imiufiliali'  n'Niituti«>ii  t»tMn'li  i^nmI*.  mm  an*  hrnuirht  ihtiM-mirt  tti  In*  nia<l«  i*itr.r 
iH*Vi*ral  |inmfi*iitnr*«.  Or  flM*.  stM-imiily.  withmii  fiiii-li  writ  ol'  rr«lituii*>fi.  th* 
{iiirty  may  prari-aiily  r«*takr  lii!«  ^nnIm,  whrrfvcr  In*  ha|i|N*nM  !•»  hn<t  lh<>in.  . 
Uiilop>f»  a  n«'W  |»n»|M'rty  Ik*  tairly  ar(|iiirf<l  llirri'in.  Or.  ianlly.  it'  lli«*  lr«fffi  k« 
oonvif(«*i|  ainl  |»anloii«*4|.  nr  U*  allnurcl  Iii««  <  Ifriry.  \\%v  |»arty  n*likirtl  niai  l*r.Dc 
hiH  ui-tinn  nt  tri»v«*r  ai;aiii**t  liini  t'nr  lii^  ifiMM|ii  an<i  rt*<*Mvrr  a  Miti*l'»«  ti**n  :a 
daniai;*''*.  Hut  Hiirh  artinn  iic-*  imt  U'lnn*  |>n»MNiition.  tor  imi  f'f*l«»iiu*«  hihiiU  b«» 
mntU'  up  ami  hoalnl  :■  in  1  ami  aUti  n*(*a|»tic»n  !••  iinlawiul.  it*  it  br  «loi>r  «itk 
intvntinii  In  (ini«)tlior  (»r  (*nin]Miiin«l  tin*  lan'ciiy,  it  tli««ii  lH*«'«iniiuf(  the  Itnt^jm^ 
offtMici*  nrth('t\-lN»t4*,  us  wa*«  iii«*niii»iif4l  in  a  InrnitT  i-haptfriN) 

It  it  hnt  iinc«»rnini»fi  whrii  a  |M*rM»n  i«i  iimvicttNi  nt  a  niiMirmeanoar  «hic4 
print'i|iaily  ami  ninrf  ininiiMliatfly  utTrrii*  Mniir  in«livitluHl.  an  a  Kattrr% .  ;». 
|inH4inin«>iit.  nr  the  like,  t'nr  tlu*  miirt  In  fHTinit  thi*  ilt-lrmiant  to  ff^uk  vifA  C^ 
**{rt1  i'f'">ifrut'»r  *lH*tnr«*  any  jii«li;ni(»nt  in  |in»finun«-fNi.  anii.  if  thr  |»n>^*r«lMr 
'  iliM-iari'H  liiiii!H*lt'  hati"*tiiM|.  ii»  inflict  l>ut  a  trivial  |»uniBhiiivut.  TLm  m 
dorio  tn  rriniliurM*  tlio  |»mMMiitnr  kiiM  i*x|H*fiM*i«.  ami  make  liiiu  wvinr  priTate 
amfiiil-.  williniii  thi*  tmuliU*  an«l  rin-uitv  nt  a  (-i\il  a(-ti<»n.  But  it  »urvu  i«  a 
danpTniih  imii'tii'i*;  aii«l.  (linii;;li  it  may  bv  intrufitrii  tn  the  |iruU«.*ncv  abd 

«  ;    FiKl    .1:  ^1     mmm  U.«  III   p.  4 

•  l:r».    .'Il  ■/#  <1,- ^   r     \*  ••    I   lia    I*   t     U4. 

•  i^..    U.k  ti    (ii^-  4'<i  •    w-  |«c*  i-U 

•  1  Mil    r  I     M. 

MN-iiritx  -iiiiil  h.%\f  I  •■•  II   '      I  /'/•-  p.iiil  nr  tL-irliiirk'*'*!  I'V  ^miii'  iMT^in  nr  I««It  <xirj« 
liaMf  t<<  iIm>  {•:i\iiii'n(    tlfri«>t.  iir.  Im'iii/  i>  nf'.'<*ti:i^N*  in*friini«-nt.  mUnll  haT«»  \m^9k  % 
jfiiir  t.ikt'h  <>r  ici'i'ix*'*!   !•>  (r.in-r«-r  itf  •{••livm     dv  •«iiii<*  |M*r*«in  nr  hnilv  mr|««r»i«.  I1 

ju»t  iiimI  x:i1u:iM n*iti<  r.itii>ii.  ui(li«iiii  an^  rntiii-f.  i»r  wiilicHii  anr  nrmiumtiU* 

iiu»|>«*.  t.  lii.i:  thi*  «4iiii>-  ii.i<l  li\  .iii\  (••|iiii\  iir  iiii"*lfnp'aniMir  IwN'n  Mn|«»n.  iak^n. 
or  «*<'ii«irt*>l  a«  iit<iri-aiil.  111  -i^  li  cilm*  thi*  tniut  *>\ii\\\  iit»i  awanl  ur  oriirr  iLr 

(•t  "W  !i   -•  •  111  ll\  . 

'I'lif  |>ii>\.»i  111  \)i\-^  •  l.iii [ii4  tn  !•••  n*-«  :  .mil  tlif  fnjiriini;  part  of  il  mak««  tk-^ 

X*'r\  ;ii:;  "  mt 'litt  r  i!  .■■ii«  in  ttn*  l.o%.  a-  lh«-  !-riii«'r  .f-l  ••!  |*iirliAilirnl  ^3H#mi#»l  fmU  %m 
ra»«-«  III  I?  -•-.  ur;-  I.-  •■!  flii*  vi  «  .ifi<i  ift  r<i-i  >%•  r*.  :iiiil  t||ii  niil  inrluile  |jff«ifivrtv  |r«t  l« 
fiil-i*  |'r«-!»  ii«  •  -  i-r  ^■^  iiiln-r  iiii»<ii-iiii  .iti  iiir*      «'iiiTT¥. 

'*  l(  -Iciil'i  ••■••Ml  tli.it  thi- oalf- in  iii.irkt'i-«>\«Tt  In  A  '••«•■  4//  piirrhainr  h^f  if  iW 
oriirniiil  i.tk.n::  'tii'l  i)i<-  :i(i.iiiHii  r  <»!  ilif  li-liiii  tliN**  ii|M-ralt*  a  Mirt  of  mtwiiliiiiai  c^ai^a 
»f  till-  I't'  |-i  t\ .  ii>r  (hi-  •■««  lii-r  t  .III  ••iil\  «iif.  \.,r  t)i«*  vAlu««i>f  iht*  ^M«ii^  any  |*ff— la  m  fa^ 
M-««:<>ii  ••!  :!■•  :ii.  .it  iir  .i;i«r  •  "liv  i>  (;<<n  in  thi*  iiili-rv^l  lli«*y  aro  not  the  |«u|vriy  «i^  tte 
c»ri|riiii»l  •Mil*-'-  (til  ■•(  (hi<  \fii<lf*«<.  nnil  tf  that  \«<n*l«-«*  ili^irtiM*  of  ili^a  Ivfora  aiiM»4ir. 
IhiMik'h  iiitli  li  'till*  lit  thf  f«l4ii.v.  h«*  I*  ii>>t  li.ihlt*  llarwiH>i|  tj.  Smith.  S  T.  R.  75u.  >i«r 
diH«i  thf  -*  .I'ltf  ••\i*ii<l  t«>  f!mMl«  «ihiaini*<l  trom  tla*  uwtirr  iiMraly  by 
larcvny.-    < 'i>i^Riin«i. 
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cretion  of  the  iudges  in  the  superior  courts  of  record,  it  ought  never  to  be 
allowed  in  local  or  inferior  jurisdictions,  such  as  the  quarter  sessions,  where 
prosecutions  for  assaults  are  by  this  means  too  frequently  commenced  rather 
for  private  lucre  than  for  the  great  ends  of  public  justice.  Above  all,  it  should 
never  be  sutfered  where  the  testimony  of  the  prosecutor  himself  is  necessary  to 
convict  the  defendant,  for  by  this  means  the  rules  of  evidence  are  entirely  sub- 
verted :  the  prosecutor  becomes  in  effect  a  plaintiff,  and  yet  is  suffered  to  bear 
witness  for  himself.  Nay,  even  a  voluntary  forgiveness  by  the  party  injured 
out^lit  not  in  true  policy  to  intercept  the  stroke  of  justice.  "Tnis,"  says  an 
elegant  writer,(o)  who  pleads  with  equal  strength  for  the  certainty  as  for  the 
Irnity  of  punishment,  ^^  may  be  an  act  of  good  nature  and  humanity,  but  it  is 
contrary  to  the  good  of  the  public.  For,  although  a  private  citizen  may  dis- 
pense with  satisfaction  for  his  private  injury,  he  cannot  remove  the  necessity 
of  public  example.  The  right  of  punishing  belongs  not  to  any  one  itidividual 
in  particular,  but  to  the  society  in  general,  or  the  sovereign  who  represents 
that  society :  and  a  man  may  renounce  his  own  portion  of  this  right,  but  he 
cannot  give  up  that  of  others.*' 


CHAPTER  XXYIII. 


OF  THE  BENEFIT  OF  CLERGY. 

♦After  trial  and  conviction,  the  judgment  of  the  court  regularly  r^oa^ 
follows,  unless  suspended  or  arrested  by  some  intervening  circumstance,  ^ 
of  which  the  principal  is  the  benefit  of  clergy ;  a  title  of  no  small  curiositv  as  well 
as  use,  and  concerning  which  I  shall  therefore  inquire:  1.  Into  its  origmal,  and 
the  various  mutations  which  this  privilege  of  clergy  has  sustained.  2.  To  what 
persons  it  is  to  be  allowed  at  this  day.  8.  In  what  cases.  4.  The  consequences 
of  allowing  it. 

I.  Clergy,  the  privilegium  clericale,  or,  in  common  speech,  the  benefit  of  clergy , 
had  its  original  from  the  pious  regard  paid  by  Christian  princes  to  the  church 
in  its  infant  state,  and  the  ill  use  which  the  popish  ecclesiastics  soon  made  of 
that  pious  regard.  The  exemptions  which  they  granted  to  the  church  were 
principally  of  two  kinds:  1.  Exemption  of  places  consecrated  to  religious  duties 
from  criminal  arrests,  which  was  the  foundation  of  sanctuaries.  2.  Exemption 
of  the  persons  of  clergymen  from  criminal  process  before  the  secular  judge  in  a 
few  particular  cases,  which  was  the  true  original  and  meaning  of  the  privilegium 
clericale. 

But  the  clergy,  increasing  in  wealth,  power,  honour,  number,  and  interest, 
bei^an  soon  to  set  up  for  themselves;  and  that  which  they  obtained  by  the 
favour  of  the  civil  government  they  now  claimed  as  their  inherent  right,  and  as 
a  *rii^ht  of  the  highest  nature,  indefeasible,  and  jure  divino.(a)  "By  their  r  4cQag 
canons  therefore  and  constitutions  they  endeavoured  at,  and  where  they  "■ 
met  with  easy  princes  obtained,  a  vast  extension  of  these  exemptions,  as  well  in 
regard  to  the  crimes  themselves,  of  which  the  list  became  quite  universal,(6)  as 
in  regard  to  the  persons  exempted,  among  whom  were  at  length  comprehended 
not  only  every  little  subordinate  officer  belonging  to  the  church  or  clergy,  bat 
even  many  that  were  totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope  were  very  many 
and  grievous  till  Henry  the  Eighth  entirely  exterminated  nis  supremacy,  yet 
a  total  exemption  of  the  clergy  from  secular  jurisdiction  could  never  be 
thoroughly  effected,  though  often  endeavoured  by  the  clergy  :(c)  and,  therefore, 
though  the  ancient  privilegium  clericale  was  in  some  capital  cases,  yet  it  was  not 


(•)  Becc.  ch.  46. 

(•)  The  principal  argumeot  upon  which  they  foanded  tlili 
exemptlm  wi*  that  t«xl  of  i^ciiptare,  "Touch  not      * 
aooiuted,  auJ  do  my  prupbet«  no  harm.**  Keilw.  18L 


(»)  See  book  UL  |Mge  02. 
(•)  KflUw.  180. 
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univrrMtilftf,  nllowrd.  AihI  in  tlioM*  |»artif*tiUr  r«««*fi  the  u««>  wan  for  the  hi«kr*^ 
or  unliiiarv  liMifiiiiiinl  )iih  cIitW'*  In  U*  r«*iiiittr(l  nut  «»|'ih**  kiiii;'ii»iun«  a*  •••-a 
m»  t lit* V  Wen*  imlii-liHl  :  ritncrriiiiit;  iho  ulioHuiicr  «it' whu  h  tlvmAiid  therr  m%% 
fur  tiittiiv  Vi*»rH  II  k;rfai  iiiiiTrtiiiiilv  :<«/)  tilt  at  l«*iii;ih  it  wsm  Anallv  »rlikrii  m 
till*  r%*iuii  i>t'  llfiiry  tli«'  Sixth  that  tho  |>riM»tii*r  i»h*iiihi  limt  Iw  armiirtM-*!.  ar  ! 
ini^ht  vilhtT  th»n  i-Uiini  hi?*  hfiifffit  of  i«li*r^^\',  \*\  way  of' (iiH-liiiat*>r}'  |»Ua.  •* 
a/trr  r>,nn4  ti**n,  \*y  uay  (•t'urn'»«tiii^  ju«l^tiiciit.  Thin  Iatt4*r  way  i«  niiMl  u*ua 
prac-li-r<l.  ar»  ii  i^  tiion*  ti>  thr  f*u(i**tui*tioii  «i|  tho  <*iiiirt  to  havi*  th<-  rririif  ]  r  . 
viou)«lv  aM-«Ttaiiii'«l  l*v  riiiit«»>«iiiii  tir  th«*  vi*nlirt  <it  a  jur%';  ami  alwi  it  i*  tii  ''<• 
advuiitai^'ciiiiN  ti>  tin*  |>ri'*«iiiiT  hiiii-»«*lt*.  whi»  may  |Mninihly  |io  ac*<|uiltr«l  afi*l  •-• 
ni*«N|  lint  till*  U'lii'til  nt  hi**  rltTi^y  ut  all. 

Dri^iiially  th«*  law  wu^  lu*l«l  that  n<»  iiinii  nhciuhl  Ik*  a(Imitto«i  to  thr  |»ri%ilrKv 
*^r"1  <*l  *'i*'>';;y  hut  MH-h  an  ha<l  tlu*  ^hihitum  tt  tnHAumm  rimrtitrm  ly)  Hat  tn 
*^  |ir<M>c9if*  of  tiiiii*  a  niiich  wiilrr  and  mnn*  (*iiinpn*hrii«ivf  cntt-rion  «a« 
•fltahlinhfil ;  cvrry  i»iii'  that  riiiiM  ri*a<l  la  tiinrk  ni*  ^ri-at  |i-ariiiii^  in  tlH*«r  «iay« 
ul'if^iiirraiicf  ami  h«*r  hi?*l4*r  MiiK'i>titii»ii )  iK'iiif;  ai-ci»uiilf<|  a  drrk  or  r/«^it-«j.  at'l 
allowtHl  tin*  t»«*ii(*rit  i>t'  rhTkOiip.  th«»ii^h  ii«*ith«'r  iiiitiat4-«l  in  holy  onirr*  ii«'r 
trim  Ml  ft  I  with  thv  f'l«'ri«-al  toii-*iire.  Hut  whi*ii  loartiin^.  hy  niran*  «t|'  iht-  :n- 
Vi*ntioii  «>r  |iriiitiii;;  and  othrr  ronriirriMit  t*auM*r«.  lK*^an  to  W  nii»rr  i^rnrrmllj 
diHrHMiiiiiatcd  than  lorturrly.  aiitl  rfa'liii^  wa^  no  li»n^*r  a  cttni|H«trni  pnM/f  iHT 
cli*rkMii|i  «»r  Immiii;  in  hulv  «>nh*rH.  it  wan  ton  nil  that  ah  many  lav  men  a«  dt%iar« 
W(*n*  a«lnii(tod  to  thf  f-ni  »lf/nim  lUnriih' ;  and  thrrrtiiit*.  hy  i^tatulr  4  llvn  V|| 
V.  l*i,  a  dihtiiu'tioii  wa^  oiifi>  nion*  drawn  Ik'Iuihmi  nwrv  lav  ^holam.  and  «lrrl« 
that  wrn*  r«'ally  in  f>nlcn«.  And  though  it  wa»t  tliouirht  rfa-*onal»h*  •till  V»  mm- 
gati*  thf  hrvcrity  ot'  tht*  law  with  n'L^ani  to  tlu*  lorni«*r.  v«*t  th<*y  wrrt*  nt»t  |<«l 
U|N>n  the  hamt*  liM^in^  with  actual  rlrr^y.  lK*int;  HuhjiH-tMl  t«»  a  i*li|eht  drycrrr  *^ 
puni?*hnK*nt.  and  not  allowed  to  claini  the  elerieal  |inviU*|tr  iiHtrv  than  f^nte 
Aci*i*r«Jini;ly,  the  Matiite  iliri'i't?*  that  no  penMin  once  admitted  to  thr  (•rnrftt  v4 
cl«*r^y  hhall  Ik*  admitted  thereto  a  M"«-«>nd  time  Ohlen*  he  |inMlur««  hiA  (irdrTv: 
and,  in  order  todif«tin4;iii?*h  their  |iepMinit.  nil  laymen  whttare  allfiwr<l  thi*  pnw 
l^lfi*  hhall  he  hunied  with  a  hot  in>n  in  the  hrawn  oi'  tbv  left  ihumh.  Thi*  «!«»> 
tinction  lieiween  learneil  layiiirii  and  real  clerks*  in  onlent  wa*  alH»li»hrd  l^jir  a 
time  hv  the  Matutes  *>  Hen'  VIII.  c.  I  and  ai!  lien  VIII.  V.  3;  bat  it  i*  hrhi  ' 
to  have  lH*«'n  virtually  re^toreil  hv  utatiite  1  M>lw.  VI.  v.  1:2,  whirh  vtatote  a*«> 
cnnet**  that  lonU  ot'  fiarlianient  ami  |N*en*  of  the  rt*alni.  having  placv  and  vtw 
in  |iai'liaiiicn(.  niiiy  have  the  iK'iiefit  ot  their  |K*era^e.  e4|uivalrni  to  that  *4  rlrr^. 
lor  till-  tir^l  ofTpfiri*.  talihoui;li  they  4-ann«»t  r«*aii,  and  without  iNMUit  harae^  -.a 
the  liaiid. '  tor  all  iit1riH-«-^  (Inn  cler^yuhle  ti>  coninionern,  and  al*o  Utw  tW 
crimen  ot'  houM'-hreakiii:;.  hi^hua\ -rohlwry.  hon*eH»tealin|t«  uid  mbbiBft  '^ 
cliurchcf*  > 

**irH  1         *At>(r  thi^  luirniii:;.  the  laity,  and.  Udore  it.  the  rt*a!  rleri^r.  wrrr  dit^ 

^     <  liarifi-d  troiii  the  -i-nieiicf  <t!  the  lau  in  the  kin^V  n*nrt.  and  driiTcrrit 

over  til  I  he  i»r«liiiary.  (••  U'  dealt  with  ai-conlin^  ti*  the  welv^iaiitiral  c-aixittA 

Wheri-iipoii  the  ordinaiy.  init   •^ti^tieil  with  the  |>nM>tii  addu4vd  in  the  |if\iiafi« 

!•■  n-wl       :      M    I'Mt*.  •  i>   I.  '•      "^^  t«-hi  I'g'iL 

'  I'l-iii  \\if  i-iifit ii'ti'iii  ••!  tlit<  thii-h«*«*>  of  Kint>ioti  ff»r  t'liramT.  it  was  arn#d  bv  tW 
•l(t*rii*-\ -kT'-ii'-r.il  Ihurl'iu  ili.it  iMt-ri-— >•-«  UiTi- ni<t  ••iiiilh-il.  h>  I  Kilw.  VI.  c.  iJ.  hkr  |*<w. 
to  ihi    i!:\il>i:i-  ft    ]••  fi  i.'f      lot    It   U.I-    tK*>  uii:iii.iiiiiu«  ••{•in:i>ii  of  thi*  ju^Iipto  Imi  a 

IftH*r*-**  •••ti\ittfd  <>t  .1  iltijx.ii'If  li-li>n\   ••iik'hi   t«»  )••*  iriini«-«liati*ly  dx*ehari^  vit^-*^i 
H'lii,:  iiiiK'l  :ii  iIh-  i.   III.  xr  n.th'iut  U  :ii|{  Itii)<!i*  io  mi)  inii<ri««inmefi|.     11  II    M   Tr 
1N'»4.     If  1  >!•'  •lit<-)it  -i.  )i  1.1  )-  •  II  ;i<hnitii-i.  likt*  4  I'oiniii.iiifr.  nuly  In  ihr  >^n«4t  of  c  l^rty 
iKiriiiiik'  :n  thi<  ii.iii'l  n!  ili.ii  iMiif  «-<'nIil  n<>(   h.t%i*  U-^n  tli»|M'fi«Ml  with.     Th^  Mfuaj^ai 
WA*  ih.ii   ilic  |iri\  ii«'h:*'  •■!   |-*  •  r.i^'c  w.t*  •■nl\  an  •>.\ii-ii*iiiii  (if  the  lirnrCl  of  tf Wr^i .  aaiA 

thi-rtt>>r>   tjr  iiilfl  ••iii\  !•>  Ih wlf*  ni-r**  »*t  niiirht  U*  i*iitkll«^l  to  thai  brttrCl :  hal  at  ft* 

fi*iiia!i      !■■■•  !• -«  ..r  I  iiiiii:i->iii  r     a',    iii.it   \:ti\»-  w.i.«  •■iii.ih-«l  !•»  thr  Ivnrfil  <if  clrr|^.  »«  .: 
wji*  n«>l  !:.•    :ti**  i.?:  -ti  ■  '.    li.>-  1*  .'.-i-iMif  !••  .ri.iiit  !••  iii\   f«iiiiile  tlie  |invil^cv  at  |w*n^w 
.\n>l  111  ii.'>  --i-:ii:'ti  tK>-  .ittrniM*  lit  >>t  th<   .i*i><riii  \  ^.'^-tii  r.il  :•  iinii'h  nifirr  c^iaviMria^  •»! 
>«t;"!.ii  !■•:  \     ..'•  .i    \i  ^  \\    •(•  tii-  ii«ti.il t<>ii.  lli.iii    l).t-   .irijiini*  lit*  I'f  the  cOUOmI  OS  ihc  i  thfT 
Bldt*.  ur  III!    ri  iiJMili*  pl.tti-il  liir  tin*  (>|<llllo||ii  nt  lin*  Jud^r».«-CHITTT. 
»«2 
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secular  court,  set  himself  formally  to  work  to  make  a  purgation  of  the  offender 
l»v  Ji  new  canonical  trial;  although  he  had  been  previously  convicted  by  his 
country,  or  pcrhaj)s  by  his  own  confession. (/)  This  trial  was  hold  before  the 
bishop  in  person  or  his  deputy;  and  by  a  jurj'  of  twelve  clerks:  and  there,  fii*st, 
the  party  himself  was  required  to  make  oath  of  his  own  innocence;  next,  there 
was  to  be  the  oath  of  twelve  compurgators,  who  swore  they  believed  ho  spoke 
the  truth;  then  witnesses  were  to  be  examined  upon  oath,  but  on  behalf  of  the 
prisoner  only;  and  lastly,  the  jury  were  to  bring  in  their  verdict  upon  oath, 
which  usually  acquitted  the  prisoner;  otherwise,  if  a  clerk,  he  was  degraded  or 
put  to  penance. (^)  A  learned  judge,  in  the  beginning  of  the  last  century, (A) 
remarks  with  much  indignation  the  vast  complic»ation  of  perjury  and  suborna- 
tion of  perjury  in  this  solemn  farce  of  a  mock  trial;  the  witnesses,  the  compur- 
gators, and  the  jury  being  all  of  them  partakers  in  tbe  guilt:  the  delinquent 
arty  also,  though  convicted  before  on  tne  clearest  evidt^nce,  and  conscious  of 
lis  own  offence,  yet  was  permitted  and  almost  compel  led  to  swear  himself  not 
guilty:  nor  was  the  good  bishop  himself,  under  whose  countenance  this  scene 
of  wickedness  was  daily  transacted,  by  any  means  exempt  from  a  share  of  it. 
And  yet  by  this  purgation  the  party  was  restored  to  his  credit,  hie  liberty,  his 
lands,  and  his  capacity  for  purchasing  afresh,  and  was  entirely  made  a  new  and 
an  innocent  man. 

This  scandalous  prostitution  of  oaths  and  the  forms  of  justice,  in  the  almost 
y)n8tant  acquittal  of  felonious  clerks  by  purgation,  was  the  occasion  that,  upon 
very  heinous  and  ^notorious  circumstances  of  guilt,  the  temporal  courts  r*Qr.Q 
would  not  trust  the  ordinary  with  the  trial  of  the  offender,  but  delivered  »■ 
over  to  him  the  convicted  clerk,  absque  purgatione  facienda:  in  which  situation 
the  clerk  convict  could  not  make  purgation,  but  was  to  continue  in  prison 
during  life,  and  was  incapable  of  acquinng  any  personal  property  or  receiving 
the  profits  of  his  lands,  unless  the  king  should  please  to  pardon  him.  Both  these 
courses  were  in  some  degree  exc*eptionable;  the  latter  being  perhaps  too  rigid, 
as  the  former  was  productive  of  the  most  abandoned  perjury.  As,  therefore, 
these  mock  trials  took  their  rise  from  factious  and  popiuh  tenets,  tending  to  ex- 
empt one  part  of  the  nation  from  the  general  municipal  law,  it  became  high 
time,  when  the  reformation  was  thoroughly  established,  to  abolish  so  vain  and 
impious  a  ceremony. 

Accordingly,  the  statute  of  18  Eliz.  e.  7  enacts  that,  for  the  avoiding  of  such 
perjuries  and  abuses,  after  the  offender  has  been  allowed  his  clerg}',  he  shall  not 
be  delivered  to  the  ordinary  as  formerly;  but,  upon  such  allowance  and  burning 
in  tiie  hand,  he  shall  forthwith  be  enlarged  and  delivered  out  of  prison;  with 
proviso  that  the  judge  may,  if  he  thinks  tit,  continue  the  offender  in  gaol  for  any 
time  not  exceeding  a  year.  And  thus  the  law  continued  for  above  a  century 
unaltered,  except  only  that  the  statute  of  21  Jac.  I.  c.  6  allowed  that  women 
convicted  of  simple  larcenies  under  the  value  of  ten  shillings  should  (not  pro- 
perly have  the  benefit  of  clergy,  for  they  were  not  called  upon  to  read ;  but)  b« 
l)urned  in  the  hand  and  whipped,*  stocked,  or  imprisoned  for  any  time  not  ex- 
ceeding a  year.  And  a  similar  indulgence,  by  tbe  statutes  3  &  4  W.  and  M.  c. 
l^  and  i  k  5  W.  and  M.  c.  24,  was  extended  to  women  guilty  of  any  clergyable 
felony  whatsoever;  who  were  allowed  once  to  claim  the  benefit  of  the  statute^ 
in  like  manner  as  men  might  claim  the  benefit  of  clergy y  and  to  be  discharged 
upon  being  burned  in  the  hand,  and  imprison-ed  for  any  time  not  exceeding  a  year. 
Tlie  punishment  of  burning  in  the  haiidy  being  found  ineffectual,  was  *also  p  ♦o-a 
clian^-ed,  bv  statute  lU  &  11  W.  III.  c.  23,  mlo  burnincr  in  the  most  visible  *-  * 
j):irt  of  the  letl  cheek  nearest  the  nose;  but,  such  an  indelible  stigma  being  found 
by  experience  to  render  offenders  desperate,  this  provision  wjis  repealed  about 
seven  years  afterwards,  by  statute  5  Anne,  c.  6,  and  till  that  period  all  women, 
all  ])eei*s  of  parliament,  and  peeresses,  and  ail  male  commoners  who  could  read, 
were  discharged  in  all  clerg}'able  felonies;  the  males  absolutely,  if  clerks  in 

(/;  SUiundf.  P.  C.  138,  b.  (»)  8  P.  Wmi.  447.    Oobw  289.  (*)  Hob.  »1. 


'  Whipping  of  women  is  abollBhed,  by  1  Geo.  IV.  c.  57. — Chittt. 
Vol.  II.— 38  6W 
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onliTu;  niifl  ottuT  r«)mrnonrn«.  iHith  malo  an«l  fftnAlt*.  u|Min  biaiidin^.  mtui  pc 
•ii«i  |ifrrf**M-r»  uiilifiiit  hraiHtiii^  tor  ihi*  An«t  hITvimi';  \i*t  aU  Imliii.  ■  Ait|.tia^ 
|M*t'ri«  uiitl  |N'rrfoM*N.  I  it  tlii*  jiiil;^i*  fiiiw  (H-raAiiiii,  lu  iiniiriMitiiut-nt  ui»t  rxtiohB^^ 
A  year.  Ami  tliiiM*  iim-h  \%hi*  i-oulil  iit»t  n-ud,  il  uinffr  llio  U«*Krvt*  mI  |irrrm^pt» 
Wi*n*  li:iii^«'f|. 

AlU*r\%unir*.  iiiilfoil,  ii  w:ifi  c-uiiHJilon'il  thut  i'(lui'ati«»ri  ainl  Ifamini;  mrtr  do 
rxtriiiialMiii^  ot'^uiil.  I>iit  i|uii«*  tlic  ri'Vcnk*;  ntiii  thal.it  llu*  |iuinnhiiit  iii  nt  tir^ih 
I'ur  hiiithli'  tt'liitiv  wa.««  !<•«>  •*i>vi*r«*  tnr  ihiirM*  wIh>  liuil  l>fi*ii  lil^'rallv  iri»lru(  tr«i.  ii 
wiiH.  (f /'>rf'i«n.  iiMi  r»fv«'ri*  ti»r  the  it;ii<frunt  ul**o.  Ainl  thfrcu|»**ii,  l>\  ili«*  »»■»• 
ntntiilt*.  T)  Aiiiif.r.  li,  it  wa^  cnatiril  that  the  hi-nvllt  «*t  rlrrirv  i«htiuhl  U-  prattled 
to  all  (hfisr  who  Wen*  4'iiiitlcil  io  li^k  it.  withtiiit  ri*«|Uiriii^  tnt'ni  Xn  rvM^i  \'\  «ai 
of  t'iiii<iitional  nirril.'  AihI  cxihtu'Ihv  haviiii;  fthuwii  that  m»  wry  uii<\tn«al  a 
Ii*iiity  wuh  t'ri*«|iiciitly  iMMinvi'iiiriit,  aij«i  an  4*tM'iiiiraL;riui*iit  ti*  Kimiiiit  th«-  i«i«cr 
dc^rt't*!*  (if  ti'hmy.  Aii«i  that,  thtni^^h  rapital  |»uiii«*hiiiriitM  wrrv  l<iu  n|e«*n'U*  l'*ir 
thi'Hi*  iiiti-rit>r  (ilU-m  «•••.  yvt  im  |>iiiii>>hiiu*iit  at  all  mif  ii«*xt  t<»  ii«>n«*i  wa«  a*  n.tt<k 
t«N>  p'lilU'.  it  Wat  turthiT  ciiattril.  hy  tlu*  miiiu'  ••latiilt*.  that  wht  ii  amy  {••  r^in  &• 
iiHivictcii  iit'aii\  (hell  nr  lari-«*tiy.  ainl  liurni-tl  in  thf  haixl  for  th«*  f^aiiiv.  a*<<'rU  a^ 
to  th(*  aiilit'iit  law,  Uv  hhall  aUn.  at  thi*  (IJiMTvtiMii  nt  tht*  jU'l^r.  W  i'itiiiiuit:rtl  lii 
the  hi»U!*i*  ni  ciirm'tiiiii  nr  |iul>lii-  WfirkhiiUHt*.  in  ht*  ihrn-  kv|it  t*i  hani  Ut**ur  ti^ 
any  titnt*  ih»i  Io>  than  ^i.x  iidmiiIi^  ami  m*t  «*\<-i*fi|iti:;  twnyiMr*;  mih  a  \m»mtr 
III*  iiiilirliii^  a  ilnuhji'  «-'>iitiiii'iiii-iil  iti  laM*  ut'  the  party '^  t-i«  a|if  l'n't;i  the  fir^t 
And  it  wa^  al**o  niai  fi-<l.  hv  thi*  ^(atllt«••*  4  <ifM    1    r.  II.  aril  ti  ttf«i    1.  i    ..;,  that 

* 

*'t"l  1  ^ '**'*'  <^">'  )*«-r>«>ii  **liall  \*v  (tiii«i(  t«<l  nt  aii\  Ian  riiv.  *i-ilhrr  ):rat«<i  •# 
-'  )>«*tit.  fir  any  l«  iMiiiniiN  Nd-alin^  nr  takin^^  «>t  ti.itiir\.  nr  c***!*  ^t**^  «S-at- 
ti^JH,  fithiT  I'p'iii  the  |M'p»<iii  iir  lli«-  ItMiiM'  III  iiiiV  iitlp'r,  nr  ill  aii\  «*lht-r  tuMUU^r. 
aiitl  who  hy  thr  law  ofiall  |>i>  oniiilfil  to  iln-  hriictit  ••!  <  ltr;;\.  ariil  lial*h  iib^\  to 
tlie  |N*iialtii'*<  ot'  luiriiiii;;  in  iIm*  hand  or  whi|>|>iiii;.  thr  (-niirl.iii  thfir  di«4.nt;'*a. 
iiiittrad  ot'  >>ii(  h  hiiriiiii;;  in  (he  haii«l  or  whi]  |>iii:r.  niay  ilin  t-t  ^uili  oift-xnif  r»  iv 
be  tranNtHirtrd  to  Anii-ru  a  •  ••r.  hv  the  htali;tf  r.MM-i»  III  t*.  74.  to  ai«\  ••;:.rr 
iNirtM  lH*y«>iid  I  III'  M'a**  tor  **('\rn  \rar*;  and  it'  lhf\  rt'turn.  or  art'  •«-<t-ii  at  ^r^ 
III  thin  kin;:di>iii,  within  li.al  tiinr.  it  •*h.ill  he  t'l  h>ny  without  iH-iii-ril  ol'  «M-r^} 
And  hv  till*  r*iiliti'ijiii'hl  '•taintt"*.  \*\  <i(-o  H.  «-.  l.'i.  aiid  **  (it**!.  Ill  r  i.'i.  inM»i.« 
WiM*  |ir<ivi«>ionN  an*  iiiadf  tor  thr  more  •*|K*fi|\  and  rtfi  rtual  eXft-<-utitiii  itt  thr  law* 
n'lntiiii;  to  iranxiMirtalion,  and  tin*  i-onviiiii*n  i>t*  om-h  a**  lrun»^n-Mk  th«  ta  Bet 
now*,  hv  the  -^taiiite  P*  <tio.  Ill  r.  74.  all  oitfudrp*  hahjf  {••  traii«iMirLat.«'0  mav 
ill  lieu  thenot.  at  thr  «liti-ri-lion  ot  tht*  jinlt^ri*.  U*  i'fii|>Ioy«-«l,  it' maU-«.  [t*Xir|>l  :a 
the  eanc  ot'  |M*t(y  Jan-i-ny.]  in  liani  lahour  tor  tin*  I h* in- tit  ut'fM'iiif  |»uhi««'  rvavt^a- 
ti<iii;  or,  whrihiT  mali-t  or  li-inahf*.  iiiav  in  ail  laM-^  Ih-  eonfint**!  to  l*anl  laU^r 
ill  certain  iHiiiifiitiatv  hoii*.«-<».  !•!  he  tTecttd  hv  virtUf  ol'  the  Miid  a<  t.  I'^r  t^ 
M'Veral  tt-rni^  tht'i'i-in  •«|m  i  iiiril,  hut  in  no  (ai*«*  «*x« vfdin^  M'Teii  vi*an».«.tha 
pnwrr  of  «nhMi|Ui-nt  nut ^'ai inn.  Hiid  rvm  of  rfwani.  in  raiM*  ibI'  tlieir  ac«*"i  br> 
navioiir  Hut  if  they  i-^i  a|M*  mid  are  n*taken.  lor  tli<*  tintt  time  an  adds:H«  •^ 
thn*e  yrarpi  i>>  luailf  lo  thr  li-rni  of  their  runtiiivinrnt;  and  a  i«cubd  t-*-^!*-  m 
leloh}'  wiihiiiil  h«-iii'tit  <•;  lii-risy. 

In  formiiiLr  (h*-  |>]:iii  of  thi^i*  |»«'iiiti'iiiinry  hon*i«*ii,  the  prinHfial  u)jr«'t«  I  a^« 
In'en.  hy  ••••hrii  t\.  « l>anliiii-— «.  'uhI  mediial  a'^^iHlaiiee.  hy  a  nr^ular  *rru^  ••(  .a 
iNiiir.  hvf  lit:ii\  I  •miiiK  iiii-iii  diiriti::  thr  intrrvaU  of  work,  and  hv  dLr  rt'l:^\*'f 
ini«trui  li'iii.  In  pii -rrvr  ai.il  ainrnd  thr  hrallh  of  the  uiiha}ipy  uHrnderw.  to  iaK7« 
them  to  h:il  itN  i.t  mdn-tiy  .  t<>  Lruanl  thrm  tn>in  |»erniriou»  e«iin|iiaDjr,  ti*aav7»»t«^« 


•  Thi'  ►i.iin'.- •  ii:u'»-  tti.it.  i!"  A  |iT*'in  it»nvii-ti<<l  nf  A  r1«-rtf^'ahlc 
hfnf/it  </'  f.-.'  '.  iif  >l..il;  Il  •!  If  rt-|ii:r*-i  t>i  rf.id.  I>iil  «h.dl  hr  lakra  to  br,  and  |«ir.«A.«*i 
a^,  a  rli-rk  •  xiiv  i<  *.  Ill  I.I  I-  I  r>i.||i  •  •■ii\iiii  il  nf  nMii-Uu^hifrvt,  l»ipun:<«.  an  1  *.si.i^ 
grand  hrii  ii;>  -.  A<  .k  •  -t.II  .'k  —  i  \\l..ii  i!.i)  hii\i*  tn  *,\\  «ih\  jiid^n^nl  nf  tInAtb  tL-«Vt 
not  h«- )'r>fi"  .Il  •■<i  up. II  (I.I  !i)  Af.-I  t!ii*v  art*  ih«*n  Im|i|  in  kn«*r|  «ki«B  afnl  |<»»i  iW 
brnefii  ••?  ffti-  -f.ir.iTi*  It  ii>-ii!d  |  •  rh-if-  h.t\t*  t^'v-n  mtiff  fv^n-i^lciit  witk  lh#  difiu'v  «/ 
a  emin  nf  tti-.!!!  ••  *.•  Ii  n  •  L'vinti  it  tii*-  U  m-tit  nt  rh-r^y  wiihi-ul  r«*i|Uimif  aa  wmm^^wma^r* 
Ibrm,  ihi*  iu<  .ill  iij  -!  •'..  Il  \,:y  !• «  iiiiii|  rf|it ml  And  if  ibe  ynmmtt  mhimi'i  «rf«t^ 
nati'Iy  r*:->i'  !>•  \t.k\  i)..'  U  n*  r;r  •*  tN  •!  ittit**.  .t  •<  t>iii«  to  Im*  an  unaroMialiir  c«c^ 
qurnrr  th.it  (h*-  ju<l^r  inu»t  |  ruli^'Unt-r  ■•■iilrnrc  of  drat b  U|OB  bifli." 
&V4 
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them  to  8oriou8  reflection,  and  to  teach  them  both  the  principles  and  practioe 
of  evovy  ChriHtian  and  moral  duty.  And  if  the  whole  of  this  plan  be  properly 
executed,  and  itH  defects  be  timely  supplied,  there  is  reason  to  hope  that  such  a 
reformation  may  be  ♦eifected  in  the  lower  classes  of  mankind,  and  such  i-^qy* 
a  <;ra(hial  8cale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as  *- 
may  in  time  supersede  the  necessity  of  capital  punishment  except  for  very  atro- 
cious crimes. 

It  is  also  enacted  by  the  same  statute,  19  Geo.  III.  c.  74,  that,  instead  of  burn- 
ing in  the  hand,  ("which  was  sometimes  too  slight  and  sometimes  too  disgraeeibi 
a  punishment,)  tne  court  in  all  clergyable  felonies  may  impose  a  pecuniary  fine, 
or  (except  in  the  case  of  manslaughter)  may  order  the  offender  to  be  once  or 
oftencr,  out  not  more  than  thrice,  either  publicly  or  privately  whipped;  each 
private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  in  the  presence 
of  two  witnesses,  and,  in  case  of  female  offenders,  in  the  presence  of  females 
only.  Which  fine  or  whipping  shall  have  the  same  consequences  as  burning  in 
the  hand;  and  the  offender  so  fined  or  whipped  shall  be  equally  liable  to  a  sub- 
sequent detainer  or  imprisonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand;  very  considerably 
different  from  its  original  institution:  the  wisdom  of  the  English  legislature 
having,  in  the  course  of  a  long  and  laborious  process,  extracted,  by  a  noble 
alchemy,  rich  medicines  out  of  poisonous  ingredients,  and  converted,  by  gradual 
mutations,  what  was  at  first  an  unreasonable  exemption  of  particular  popish 
ecclesiastics  into  a  merciful  mitigation  of  the  general  law  with  respect  to  capital 
punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of  igno- 
rance and  superstition  that  monster  in  true  policv  may  for  a  while  subsist,  of  a 
body  of  men  residing  in  the  bowels  of  a  state  and  yet  independent  of  its  laws; 
yet,  when  learning  and  rational  religion  have  a  little  enlightened  men's  mimis, 
society  can  no  longer  endure  an  absurdity  so  gross  as  must  destroy  its  vety 
fundamentals.  For,  by  the  original  contract  of  government,  the  price  of  pro- 
tection by  the  united  force  of  individuals  is  that  of  obedience  to  *the  r  1^070 
united  will  of  the  community.  This  united  will  is  declared  in  the  laws  *• 
of  the  land ;  and  that  united  force  is  exerted  in  their  duo  and  universal  exe- 
cution. 

II.  I  am  next  to  inquire  to  what  j^frson^  the  benefit  of  clergy  is  to  be  allowed 
at  this  day ;  and  this  must  be  chieflv  collected  from  what  hasbeen  observed  in 
the  preceding  article.  For,  upon  the  whole,  we  may  pronounce  that  all  clerks 
in  orders  are,  without  any  branding,  and  of  course  without  any  transportation, 
fine,  or  whipping,  (for  those  are  only  substituted  in  lieu  of  the  other,)  to  be  ad- 
mitted to  this  privilege  and  immediately  discharged;  and  this  as  often  as  they 
offend. (0  Again,  all  lords  of  parliament  and  peers  of  the  realm  having  plaoe 
and  voice  in  parliament,  by  the  statute  1  Edw.  YI.  c.  12,  (which  is  likewise  held 
to  extend  to  peere8ses,)(A)  shall  be  discharged  in  all  clergyable  and  other  felo- 
nies provided  for  by  the  act,  without  any  burning  in  the  hand  or  imprisonment, 
or  other  punishment  substituted  in  its  stead,  in  the  same  manner  as  real  clerks 
convict;  but  this  is  only  for  the  first  offence.  Lastly,  all  the  commons  of  the 
realm  not  in  orders,  whether  male  or  female,  shall  for  the  first  offence  be  dis- 
charged of  the  capital  punishment  of  felonies  within  the  benefit  of  clergy,  upon 
heiiig  burned  in  the  hand,  whipped,  or  fined,  or  suffering  a  discretionary  imprison- 
ment in  the  common  gaol,  the  house  of  correction,  one  of  the  penitentiary  houses, 
or  in  the  places  of  labour  for  the  benefit  of  some  navigation;  or,  in  case  of  lar- 
ceny, upon  being  transported  for  seven  years,  if  the  court  shall  think  proper 
It  hath  been  said  that  «fews,  and  other  infidels  and  heretics,  were  not  capable 
of  the  benefit  of  clergy  till  after  the  statute  5  Anne,  c.  6,  as  being  under  a  legal 
incapacity  for  ordei"8.(/)  But  I  much  question  whether  this  was  ever  ruled  for 
law  since  the  reintroduction  of  the  Jews  into  England  in  the  time  of  Oliver 

(<)  2nni.  p.r  375.  O  2  hal  P.  a  S7S.  2  HAwk.  p.  c  sss.  loicsoe. 

(*)  I)uchi<««  of  Kingttoo't  cMa  in  PullaaMat,  April  2^ 
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••l"ll     •^f^'Wi'lI       F«»r.  if  tliat  wi  n«  th»*  rri^ii'.  thr  Ji»w»  «rp  •■•till  in   iK^   ^ 

J  prt'«li4-:iiiii-iil.  wliH  Ji  i'\ti\  •la\"«»  i-\|mthi.«i'  will  «fiiitni<lit-t .  Ihi-  •fatal* 
(»r  «|iii  I'll  AitiM-  h:»\  iiiiT  « i'rl.'i;iil\  inii'li-  ri^*  iilliTaliMH  in  llii^  n-«|Nt  t ;  il  •>i.l\  •!.» 
|N*ii«*iii:;  Willi  tlii-  III!  f-»-it  \  ••!  r*:i<liri^  iii  llio-r  |m  i->»jiii4  uli«i.  ill  cam*  ltit-\  <  •  ^^ 
rrail.  \\«Ti   Ni'lmi'  tin-  a*!  iiitilli-ii  l«i  lln*  l>«-iii-til  •»!   lln'ir  I'liT^v. 

III.  Till- tliinl  jMinit  t«»  !•••  «<»ii*'i«l<r'il  i*.  r«»r  » liat  tiih*  *  lln- ^.riri/*-./ni»i  .f'*-.  j> 
fir  iN-tii'tit  lit  t  1<  r^rv  i-  f'l  !•«•  :ill<>\^i<l  .\ii«l  it  i*«  t^i  Ih*  ••I<-i  r\i  •!  tli»i  ii«*iil  •  r  .& 
hi^li  tria*^<iii.  iim*  in  fiiiit  lan-i-ny.  ii<'r  iti  aiiv  iinTf  riii>'liiiirar)«*ur».  .!  «»« 
iti«liil::t*'l  a1  lln*  i-i>iiiiiifiii  l:iu  ;  aii«l  thi-ntMri'  hi*  iiiav  la\  it  iliiHii  lor  a  ru^  \t^l 
il  ua**  all<i\val>lf  mily  in   |m  Itt   (n  a«<iii   aii*!  ia|>ital   tri<»iiir«.  hIhi  h  l'i«r  ll.e*  r.i>*I 

imrt  1 aiiH'  Iv<:allv  niiitttil  (••  iIiih  iiiihilL;i'iii  ••  I'V  tin*  Kiatiitr  *ir  ritr,,^  j\  K-:« 

ill.  ••t  ;{.  1*  I.uIimIi  |iri»\  ii|«— thai  » li-rk*  i«iii\  m-i  ti'r  trt'SMiii*  «»r  iV-i«'Ii:«  «.  I-  '-'li- 
ini;  «»ilii*r  |m*p<i>iih  itiaii  llif  kiiii;  liiiii*M-lt'  nr  lii**  p'Vul  iiiajti*!}'.  f»ljall  ha\«  Ww 
privilt'i;**  tit'  h«ily  i-lmrrli.  Itiit  yrt  il  wan  ii'it  ulU>uaMi*  in  alt  rrl*»iiit-«  «i  %%. 
MN*v«'r;  ti»r  in  •mihh*  it  %in^  (Iniinl  rvi'ii  liv  lli<*  «-iinini«*n  law. — vis.  m*!  i  itm 
rill  runt.  I  ir  Ivinir  iit  wait  t<*r  out'  nti  lli«*  kiii;liwuy;  *iri*iyul*itw  iiyr'^mf*.  i-r  'ie^ 
MntviiiLT  an«l  ravaLriiii;  a  i-«>iiiiir\  ;•  m  \  unii  <->>rii/'ii.«fi<»  *it*miirum,  or  ar*Min.--tl»at  la^ 
tht*  liiirnini;  nt  Iiiiii«m*«4:  ;i  all  Mhii-li  art*  a  kin<i  of'  liimtilf  ai  in,  ao<i  in  ••  »« 
<l«*^nv  iMinl^T  u|Min  tr«'a**i>n.  Aii«l.  Iiirtlirr,  all  ihrne  iiJfnlical  rrimr*.  t«vi  tk«^ 
with  |N*til  in-aMiii.  aii*l  vi-ry  many  nilirr  n«-t*i  •>!'  tt-lnnv,  an*  «>uMi*«l  kI' i  !«-ri^'  b« 
imrtinilnr  a«-l'«  «•('  |»iirliaiiifht.  wliii-li  liavr  in  L;t*ni'ral  lN*«'n  ini*nti<*nr>U  a&iirr  the 
|Nirtii-iilar  iitfrni-i'H  to  uliirh  tliry  U'lmii;.  nml  tlirn*ti»rt*  ni-«*<t  iHft  hr  hrrr  m* 
piliilattHl.  r|N»ii  alluliicli  >>tatiiti-«  t'nr  rxiliKJin^  rliTiTV  I  i»liall  only  citi«rn» 
that  tlii'V  arc  notliiii^;  i*l**f  Imt  tli«'  ri*«*t"riii;;  t*i  tlir  law  In  tli«*  nubo  r\ir»ur  ui 
capital  I  Mini  aliment  in  tlio  !ir^l  (itU'tHv  that  i^  cxrrtrfl  IK-Iiirv  the  pnfU*-%m 
rUnralf  wa**  at  all  iiMluli;r>t.  ainl  uhit-h  it  utill  rxrrtM  Q|»i*n  a  Mnvnicl  otfiDcr  la 
ahnii<«t  all  kiii'ls  nf  t'i'loiiir**.  iitili"***  «-i>niniittf«l  hv  dorkM  ac-tuallv  in  onlrrm  Bvt 
Ml  tomlrr  i^  tlu*  law  i>t'iiiili«-tiiii:  ra|iital  |tiiiii«*hiiirnl  in  llu*  tin»t  innUinct*  liir  aat 
inti*ri«>r  rdony.  that  niitwiiliotau'lni:;  hy  tin'  ma  rim*  law,  an  ilci-lafvil  ib  atatato 

•••I— n  *"**  ''**"■  ^^^*  *'  '•*■  *''^'  *'••'»*■•''  "'  <'h'r^y  i;*  m»t  alkiwrtl  in  ••any  €9m 
**  ^  what^iM'ViT;  vri,  wlirii  •'thiMi'fi  art'  f-'*niniittf<l  wilhin  the  aclinirmilT 
jiiri**<lii'iiMn  whirli  wmiM  U*  rliTLryahlf  it'  mniniilU-^l  hy  land,  the  oii^vtaAt 
i*«itin»(*  it  to  ai-i|iiit  nml  ili^i-liari;!*  tli«*  |>ri**iiiii-r  "  *  An<i.  to  coorlmio  tki*  Lr*4 
ot*iiii|iiirv.  wi*  iiiav  oli^i-rM- till  liilli>\\iiij  riiU"* :-  1  That  in  all  felon i fm.  wbrtk#r 
iifW-f  n-ali-*!  or  hv  I'oiiiriion  Lih.  rlrr:;v  f^  \u*w  allow ahli*.  unlcnn  tAkrn  awa%'  l« 
i*xpri**>**  uiinN  oi  an  art  ot  |iarliaiiii-tit  /•  >  *J.  That  whrn*  cirrfpy  is  tAkm  awai 
t'roin  till'  priii'-r]>al.  it  i*»  ii«*l  of'  «-4itir*i*  takfii  auay  from  the*  ac*«^*i«Bor>'.  iinlr«i*  khr 
hf«  aN«>  ]»artii  iilarly  tiH-lu«lt  •!  in  tin*  wopU  ot'  tin*  !*tatutr  f/i  3.  That  vkrti  Ito 
Immm  fit  ••!  t  li'r:;\  !-•  tak«-ii  away  li«itii  tin*  'fffhfr,  i  a**  in  caM*  of  manirr,  (■ViUT^'y- 
n>hl  t>ry.  rap*-.  atp|  l>iir::lai'v.  a  prim-ipal  in  tin'  ofrond  <lfin^t*  lH*in|C  prvtcttt 
aiiliii:^  ami  alM-ttiri::  ilir  rnnic.  i<*  a^  uilt  cxrhiiii'ii  fn»iu  hii>  rlrri;^'  a*  Ik*  that  m 
|>riiiri|ial  111  tin*  tir»l  ih^rrt  i> :  l>ut.  4.  That  whrn*  it  in  finly  taki*n  away  fn^m  \h^ 
jttr.*'H  r.ihmiffihf  tin*  ••t1«-ii«  i-.  a^  in  iho  <-a*H'  «>f  •itahhin^.  or  t^tiumittini*  lartray 
in  a  <t\%i  lliiii;  lMiii-i'.  **r  |iM\:iifly  tr<»ni  tht*  |M>nion. :  hiw  aider  and  ali«ttur«  arr 
not  ('\«  iiplfil.  llironL'li  (!••-  I*  inliriM  -<*  of  tlu*  law,  whioh  hath  drtcnaiiM^  :h»l 
nurh  ^Tatlltl'••  >>liall  I'l'  takifi  litiralU  -fi 

IV.  I.a*»tly.  ui*  an*  ti*  impiirf  what  iln*  < oii«c>i|urn<*m  are  to  the  p^ty  o^ 
nllowiii;;  liiiii  tint  ht'iii'tit  »'i  r|irL:y  1  ^)*«'ak  not  of  thr  hrandibK,  Ane.  wbi^ 
|»iiit;.  iiii|ii-i">..iiniiiit.  or  iraii*|Mirtnt;"ii.  w  hirh  art-  rathi*r  c(inc«>initMit  con«iitM«i 
thaii  •  ••iixi  i^iiirM  •-»  III  p  <  •  i\tiij  tliit  iniliilk:*'!!*'**  Thr  i*«inMM|«rncm  ant*  *QrL  a» 
■  iTt*  I  III*  pri  •>!  lit  inti  n-ti  aii.l  iiitiin-  i  n-dit  and  rnpuriiy.  aA  baring  Krvn  v^^  a 
t'floii.  I'lit  iiiiw  |iiir::fl  ii-Mtii  (Ii:it  LTuilt  h\  tlit-  )in\  ilr^*  ofidtTj^iy,  which  oprr»t«i 
a^  II  kind  nl  -tatiri-  panltrii 

-  .  II     I-  I    ..1  p  :  Hal  r  r  an. 

-  >i  .  t  i     I  •  .  luwt  r  I*  Ml 

«!::•»«■>•  -   I  iiki  r  r  S»     M«L  Ma  Mf 

*  I'll!   i,-\\     )  \      •  I :.  .•    I  i  I    .     .7.  •  :*•  h :iiiii:tti'  i  ••n  thr  hi|eh  A^aa  arv  to  h*  <«» 

tjilttt-i  .11.  i  ••■  .i'>  i    n  :>.f  <.  ,iii>- ii.tr.t.- r  ^<  i!  I i.ii.iii;r.i-d  ub  »Lura.  and  ara  iW  4J 
ill.c   11:.  ••-.     •- •i.ti.  Ill   i. -JT.  •- J.-   'uiTTT. 


Chap.  29.]  PUBLIC  WBONGS.  »878 

• 

And  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  his  goods  to 
the  king,  which,  being  once  vested  in  the  crown,  shall  not  afterwards  be 
restored  to  the  offeuder.(«)  ♦♦2.  That,  after  conviction,  and  till  he  r^^o^j 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  substi-  ^ 
tutos,  or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a  felon.(^)  3.  That 
after  burning,  or  its  substitute,  or  pardon,  he  is  discharged  forever  of  that  and 
all  other  felonies  before  committed  within  the  benefit  of  clergy,  but  not  of 
felonies  from  which  such  benefit  is  excluded:  and  this  by  statutes  8  Eliz.  c.  4 
and  18  Eliz.  c.  7.  4.  That  by  burning,  or  its  substitute,  or  the  pardon  of  it,  he 
is  restored  to  all  capacities  and  credits,  and  the  possession  of  his  lands,  as  if  he 
had  never  been  convicted.(u)  5.  That  what  is  said  with  regard  to  the  advan- 
tages of  commoners  and  laymen  subsequently  to  the  burning  in  the  hand  is 
equally  applicable  to  all  peers  and  clergymen,  although  never  branded  at  all,  or 
subjected  to  other  punishment  in  its  stead.  For  they  have  the  same  privileges 
without  any  burning,  or  any  substitute  for  it,  which  others  are  entitled  to  after 
it(ir/ 


CHAPTER  XXIX. 
OF  JUDGMENT  AND  ITS  CJONSEQUENCES. 


are  now  to  consider  the  next  stage  of  criminal  prosecution,  after    rutoyt^ 
id  conviction  are  past,  in  such  crimes  and  misdemeanours  as  are    ^ 


*We 
trial  and  conviction  are  past, 
either  too  high  or  too  low  to  be  included  within  the  benefit  of  clergy,  which  is 
that  of  judgment.  For  when,  upon  a  capital  charge,  the  jury  have  brought  in 
their  verdict  guilty,  in  the  presence  of  the  prisoner,  he  is,  either  immediately,  or 
at  a  convenient  time  soon  after,  asked  by  the  court  if  he  has  any  thing  to  offer 
why  judgment  should  not  be  awarded  against  him.  And  in  case  the  defendant 
be  i'ound  guilty  of  a  misdemeanour,  (the  trial  of  which  may,  and  does  usually, 
happen  in  his  absence,  after  he  has  once  appeared,)  a  capias  is  awarded  and 
issued  to  bring  him  in  to  receive  his  judgment;  and,  if  he  absconds,  he  may  be 
prosecuted  even  to  outlawry.     But  whenever  he  appears  in  person,  upon  either 

(•)  2  Hal.  p.  C.  3H8.  (»)  2  Hal.  P.  a  SW.    5  R«p.  110. 

(()  3  P.  Wm0.  487.  («')  2  HaL  P.  C.  889,  300. 

^  Tlie  various  statutes  mentioned  in  the  course  of  this  chapter,  as  relating  to  benefit  of 
c-lor^'y,  have  been  either  expressly  repealed,  or  rendered  inoperative,  by  the  passing  of 
the  rocvnt  statute  1  &H  Geo.  IV.  c.  28;  sect.  6  of  which  enacts  that  benefit  of  clergy  with 
respect  to  persons  convicted  of  felony  shall  be  abolished,  but  that  nothing  therein  con- 
tained s!iall  prevent  the  joinder  in  any  indictment  of  any  counts  which  might  have  been 
j<)iiit'<l  before  the  passing  of  the  act. 

Section  7  of  the  same  statute  enacts  that  no  person  convicted  of  felony  shall  suffer 
•  leatli,  unless  it  be  for  some  felony  which  was  excluded  from  the  benefit  of  clergy  before 
or  <»n  tlie  first  day  of  the  (then)  present  session  of  parliament,  or  which  has  been  or  shall 
be  made  piinis!iable  with  death  by  some  statute  passed  after  that  day. 

The  (i  (ieo.  IV.  c.  25,  entitled  "An  act  for  denning  the  rights  of  capital  convicts  who 
recrive  pardon,  and  of  convicts  after  having  been  punished  for  clergyable  felonies,  for 
plicini!  eh'rks  in  orders  on  the  same  footing  with  other  persons  as  to  felonies,  and  foi 
liinitini;  the  etVert  of  the  benefit  of  clergy,"  had  previously  enacted,  by  section  1.  that  in 
<  M^.'  ot  free  |)ardon9  the  prisoner's  discharge,  and  in  case  of  conditional  ]>ardons  the 
pertorniance  of  the  condition,  should  have  the  effect  of  a  pardon  under  the  great  seal; 
bv  section  -,  that  otfenders  convicted  of  clergyable  felonies  enduring  the  punishment 
adjiidu'ed.  such  punishment  should  have  the  effect  of  burning  in  the  hand;  by  section 
.".,  tliat  ( lerks  shouM  be  liable  to  punishment  as  if  not  in  orders ;  and,  by  section  4,  that 
tli»'  allowance  of  the  benefit  of  clergy  to  any  person  who  should,  after  the  passing  of  that 
aet  b«'  convict (hI  of  any  felony,  should  not  render  the  person  to  whom  such  benefit  waa 
ullo\v«' i  dispunishable  for  any  other  felony  by  him  or  her  committed  before  the  time  of 
buch  allowance,  anv  law,  custom,  or  usiige  to  the  contrary  notwithstanding.— On ittt. 

m 


STfi  ITBLir   WROXr.S.  [BfinB  I? 


II  i'ji|iit:il  'if  inti'i'i'ir  i-itiivu'f  iitii,  li«*  tiiuy  at  thi««  |H*riiN|.  a*!  woll  a**  at  lii«  ^rr^'s^ 
iiiriit,  iilli-r  :iii\  i'\i-i-|ilhiii^  ti>  till*  iti«lii-liiifiit   ill  itrrr.*t  or  »tav  ••!  jU'l^iii«-fit     a« 
fur  M;iiit  <•!'  ••iilli*  H'lii    f'iTt:iiiil\'  iti  ^••iTiiii;  t"«'rtli  «'illiiT  lh«»  |wnMifi.  tKr  iifii*-    li' 

|ila<'t*.  «•!'  tin*  iil!>iii-i'      .\ii«l  il' liM*  ••t'jt'i'litMi^  Ih*  viiliil.  tlir  M'||m|i*  |ir>i<  t****!  ri|f«*fift  I 
K!  M't  utiiii*;  I'lii  till*  ii:ii'lv  111:1V  In-  iiii|ii'ii*«l  ji;;»iri    «f  1    .\ri«l  we  niav  lak>*  i««*!'-^. 

1.  Tliiii  imh t  I  In'  •laiiiti"^  III"  ;!.•;■.  i  I /.*..'•  ■  fur  ufii**iii|iiii*iit  •il'  •■rri»r^.  ntfi,  i  i-. 

iinlii-liiiciilH  i>r  \»vh- liin;^  in  iriiuiii.il  t':i«t'«*:  iiii«l  t(ii*n*t'>*r«*  a  ilrii*f  tivi*   11.  i>>  * 

iiU'iit  !<«  iHit  :iii|<*>l  bv  ti  vmlii't.  .'I-*  ili'l'n-tivi*  |»li*:iiliii^  ill  fivil  *  mM-*  arv  t  T'lal 
^..-  . ,  ill  tiiviiiirnl  liti-  i^fim!  -irn  tin*-*  hn^  at  all  tiiiif*  Uvii  i»l»«c*rTr«l  in  *rvrr\ 
^  |N»iii(  lit' all  iiii|ii-f  iiifht  Sir  M:ittli«*u  Ilali*  iinlrtM  (ttiiiplaiii*  ""iLat  tl'  « 
i«tri«*tM("«t  i^  :;i-M%%  It  in  U<  :i  Mt'ini-h  :iu*\  iii4-iiiivriii«*fif'«'  in  tht*  law  ati«i  tli«*  a-ln^^ 
iiiNlratiiin  tlu'ri'i»t;  ttir  lliut  iih'Ii'  «'ll«'iMli'r*  <-*>«-aiM-  \*\  tin'  iivt»r«<-a«y  lar  jpv*  n  t*» 
(•xi'f|iiiiiiiN  ill  iii<liiiiiii'iiit*  tliaii  hy  tlivir  iiwii  iiiiMMvni'r  " /*)  And  Vft  IH*  man 
wuH  iiion*  t«*iiili'r  tit'  lift'  tliaii  llii«  truly  i*x<vll«*nt  jii«lL;f  ' 

A  |ianii»ii  ul*4M.  an  Ii:ih  In*«*ii  liKNin-  o.iid.  may  Ih*  |il«*ai|«*<l  in  am-M  i»r  jadfmmt. 
ami  it  li:i*«  tin*  kiiiic  a<lv:itiia:;f  uhf-n  ]il4*a«K*«l  Ihti*  at  wlM*n  |ilrai|«*<|  upin  ami.-^n 
nit'iit.vi/.:  the  •^aviH:;   tin*  :itt.iiit>lrr.  ami  i>t' i-muph*  tli**  riirrii|*ti<*{i  ol*    M-*«1. 
whicii   iitilhiii;;  ran    it-xtMrr   l>iit    |i:irli:iiii«>iit.  wlirii  :i  |iani>iii  in  ii>i(    |il<  a-l*^!  T. 
at\«*r  M'litfiH-c.     Aii«i  t'frl.iiiil\ .  ii|i«iii  all  a('«'«*iiiitt.  whfii  a  man  hath  ••ht^ti-*]  a 
|Minli>ii  111'  i*«  ill  till*  n^lii  tn  )ili-a«i  it  a^  •«iniii  a^  iHin^ililf. 

Pray  ill:;  llu'  lH*iM-tit  i't'«  ii-r;;\  iita\  aNn  In*  raiiKf<l  aiiiMn^  tin*  ni<tiifnii  in  arr«*«: 
of  iii<l;;iiH-iil ;  ot'  wliii  II  \\i-  -|Miki'  hiiv*'ly  i>i  tti«'  |ir«>tnliiiL;  i-haiitfr 

It' all  tltf^i'  i'«**i*uni<*  fail,  till-  •••url  iaii'*t  iir«iiiiiini«  f  that  jiit]^mi-rit  iiLi«h  !K<- 
law  liatli  aiiiii-\f<l  to  tin*  <  riiii<*.  aiiil  hIim  li  nalli  U'fn  cofi»tanti%  niriit:«-r.fS    1- 
j^'tluT  with  till-  «  rinir  il-^i  ll.  in  -••uh-  Mr  ••tln-r  nl   tli**  I'orinrr  iha|ilir>»     iH  \\.rmr 
MiHii*  aro  capital,  uliirli  i*xt«-iii|  t*i  ilu*  liti*  tit'tli**  offi-mlvr.  an«l  c«inMM  fprnrTM.*.} 
in  iH-iiiir  liaiitr*'*!  r»y  tli«*  iifck  til!  iiiai];  tlinu:;!!  in  vi*r\-  atnM-iou^  i-nmr«.  ••th^r 
Hrt'iiiiiotaiiri'o  ot'  ti-rn»r,  pain,  i>r  i|i**:^ra<-i*  art*  ^ii|H'm>I«lrd ;  a<«.  in  Irra^in*  ttf  ai] 
kimU,  liriii;;  ilniwii  nr  1  Ira !*:;(*•  I  to  tlit*  placv  ot*  ('M*i-iitii<n;  in   lii:;li  tivaiM»n  af 
fiK'tini;  tlu*  kiiii;'**  p<*r«ori  or  ;;oviritiii«Mit.  milHiWfilini;  alive.  Iit'liradin:*.  ar*S 
qimrtrriii:;:   aii*l   in   iniiriirr.  a   piiMic  i|i<v«*«-tit»ii      Ami.  in  ra^r  of  any  trva«i  a 
roniiiiittt><l  liy  a  triiiali'.  tin*  jiiil^nii-nt  i*i  !••  Im*  hnrncil  aii%'i*      Hot  ihr  hnmac  *j 
ot'  lilt*  Kiii;li^li  nation  ha-^  aiitlion/.i'4l.  Ny  a  tai-it  <*onM*nt.  an  alniii^t  ^•lAt-rml  n»  \ 
Ration  ill'  Mh-li   partH  ol    iIh'm*  Jiiil^innit**   a^   ^avllllr  tif  tortiirr  i*r  mii  It%  .  a 
^.p.^     *>!isl;;i>  or  liiirilli-  liriii:;  *u-*iially  allow i^i  tn  Mirh  iraitoni  an  arv  r«« 
*  '*  J     fli'niiii'il  til  \n*  ilrauii;  niA  tlirn-  I'lin^  v«Ty  few  inntanrr*    and  XY**^^ 
ai'i'i'lt'iital  nr  li\    it4'u:li'^i'n«-i' <  III  any  iH-r^itii'**  U  iiit;  rmlMiwolIt**!  i*r  liarrar^i  :. 
pr«-\  iixi-ix    ilipri\r«l  ■•!  •»<'ii*«af  fill  l>\  "•traiit^lin:;      Stiim*   piiiii«linirtit.«  t^iii»i»:    ?. 
cxili*  III'  iMiiixiiiiH'iit.  I>\  algiiratjoii  <*t'tli«*  rraliii.  (ir  traii**|Mirtati<»n ;  ofhrpi  in  !■«• 
of  IjImtIi  ,k*\  piTpi  tnal  or  innjH.rary  inipri**onnient.     S»nio  «*xf<*n<l  t*»  OinA^ia 
tioii,  l<\   ti'rti'itmv  nl'  )aii«t^,  iir  movaliI«'<«.  nr  IniiIi,  ur  tif  the  pnjfltA  of  lan<l«  f  r 

(•  4  iu|.  4^  •  -•.  <..k  ill  i-ig#«i<:  (•■  I  Hai  r  C.  lA 

'Tin    l.m   u|-«n   tlti'*   >'.i^i<-i  :    ii.i-   )->ii   iii.iii'ri.illy  altrr<*«l   lijr  the  •lalute  T  <i««^    l\ 
V.  M.   •>    *.'•'.    iiml    !•>    oi-it.  *J|    •■:    t\»»-    -.mii*    •t.t:ni**.  wlmh   t>narU   ibal    Bo  jwl^^^r : 
iilii*r  \<-riiti*t    iii«>n   jiim    iii>ii-  tii.*  iit    ••r    itifiiriii.itiiiii  iif  anv   fi'l«<nT   or   iiii««i^tii«iftrw>«? 
ntiall    \-     •■:n\«-«l    Mr    rt-\»T»»-<l    V*r   «.iii!    **\    a    r,*i'i*.-r;    nnr   },x   r«*a*nn    that    th*    -rr^ 
prii' •-•«    ]i  i*    )*,u    iii\iipl*"l    (••  n   ^irofi.'  i'tlifi  r  n{>«iii   an    inMiffi(-i«-fit  vuffir^ttfm      >"* 
Itif  .iii\    ini<>iii<ini>r  ur  iiii^il*  ■>•  n|>f itiii  ••!   (li**  nfliitr  r«*tiiminff  mrh  pn^ ■  ^.  <ir  0/  art 
nf  ilif   |iir<>r^  .    ri'ir   (•••■'.iii«i*  .ui\    ixr-^'H    li^^  ^fr^^il  ii|<«iii   tht<  jiir^  «ih««  baa  i^*i   !««• 
r**t«iriii<l  if  .1   |tii.>r    )>\   llif  -i.t:.T|  or  ■•!(i«T  ••tli>-i  r  ;  an*l   llial  «li«*n*  th^  ttffrnrv  rkArfwl 
ha*   U-i  II  ir^.i'tii    )\  ,iii\  -t.rji<.  or  -ii-  :••!•  I   !<»  ,*  tT?* -it'T  •l**frv«"  «if  t^ni«hnftrC'.      ^ 
!•«•  ln*lfi  ti><;ii  !i.'-  I  •  lit  fi:  ••:  •  i>    j*.   >  .    t:i\  -?.itii!>-.  !!.•>  in<li-  Siitnit  nr  inl'>miatii  r  ^-a  ' 
alii-r  >•  f>li<  !.  l-«-  it*  ]•{  -iitlii  :«-i.t  t<>  ^%  or.tT.!  th<-  |-ui,i-litiifiit    |ir«*«rnlir«l   !•}  the 
|1    !•  ••  :   *-    ll.«-  ••!!«  IP  •■  n  !'.•■  ^»   ■•   U  ■■!  'Ki    •■.ir'|!f.      <*iiittt 

Mil.-.  ■•!  Km*  »'I"iii.  i- ••t  <-l- •■■  t -'f.'  •  I'liii.tT  i*i-i|  III  tlii»  statute  have  I>^*'r. 
\,\  ^  ,f-.  ■,•...  fiT    |r  .\  I- .  ii«.   •  ,!».i-r    wi..-:.\    r<i-.'i\*-l     \'\    rt*ii«i**rini{   the   aiermrnta  rt'i<* 

wlit'iU  Mill .i[\.    It  A  riV:i;   •■   1<">.    I<\  .i11<>miiii;  aiiit  iiiliiirniB  at  the  tnal.     Ill  *• 

Vi>  t    •     i>>    IJ  A    I  .  Vi>  I.  •     4'i.    Ma    1  •  \  I* :    •-    !'■•.    ur  \\  r*-«|'.nnijf  all  ol^tfvt^ai  Vv 

fiiriii.il  ■!•  !•■!<•  .i|<|  iiri  lit  ••ri   tin-  l.i f  .in   :ii<li«-(iut  iil  In  U-  lAkcn  Dvfbrt  tW  jvrr  w 

ftMiiru.     I  &  1  l.>  Vioi.  c.  hiU.-^MB«  %■?. 
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life:  others  induce  a  disability  of  holding  offices  or  eniplo}TnentK,  being  heirb, 
executors,  and  the  like.  Some,  though  rarely,  occasion  a  mutilation  or  dismem- 
bering, by  cutting  off  the  hand  or  ears;  othei*s  fix  a  lasting  stigma  on  the  of- 
fender, by  slitting  the  nostrils,  or  branding  in  the  hand  or  cheek.  Some  are 
merely  pecuniary,  by  stated  or  discretionary  fines:  and  lastly,  there  are  others 
that  consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  witli 
some  degree  of  corporal  pain;  and  these  are  inflicted  chiefly  for  such  crimes  ns 
either  arise  from  indi<jence  or  render  even  opulence  disgi'aceful ;  such  as  whip- 
ping, hard  labour  in  tne  house  of  correction  or  otherwise,  the  pillory,  the  stocks, 
and  the  ducking-stool. 

Disgusting  as  this  catalogue  may  seem,  it  will  afford  pleasure  to  an  English 
reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that  shocking  ap- 
paratus of  death  and  torment  to  be  met  with  in  the  criminal  codes  of  almost 
every  other  nation  in  Europe.  And  it  is  moreover  one  of  the  glories  of  our  Eng- 
lish law  that  the  species,  though  not  always  the  quantity  or  degree,  of  punish- 
ment is  ascertained  for  cverj'  ortence;  and  that  it  is  not  lefl  in  the  breast  of  any 
judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which  the  law  has  beforehand 
ordained  for  every  subject  alike,  without  respect  of  persons.  For,  if  judgments 
were  to  be  the  private  opinions  of  the  judge,  men  would  then  bo  slaves  to  their 
magistrates,  and  would  live  in  society  without  knowing  exactly  the  conditions 
and  obligations  which  it  lays  them  under.  And  besides,  as  this  prevents  op- 
pression on  the  one  hand,  so  on  ♦the  other  it  stifles  all  hopes  of  impunity  r^oyo 
or  mitigation ;  with  which  an  offender  might  flatter  himself,  if  his  punish-  ^ 
ment  depended  on  the  humour  or  discretion  of  the  court.  Whereas,  where  an 
established  penalty  is  annexed  to  crimes,  the  criminal  may  read  their  certain 
consequence  in  that  law;  which  ought  to  be  the  unvaried  rule,  as  it  is  the  in- 
flexible judge,  of  his  actions. 

The  discretionary  fines  and  discretionary  length  of  imprisonment  which  our 
courts  arc  enabled  to  impose  may  seem  an  exception  to  this  rule.  But  the 
general  nature  of  the  punishment,  viz.,  by  fine  or  imprisonment,  is  in  these  cases 
fixed  and  determinate;  though  the  duration  and  quantity  of  each  must  fre- 
quently vary,  from  the  aggravations,  or  otherwise,  of  the  offence,  the  quality  and 
condition  of  the  parties,  and  from  innumerable  other  circumstances.  The  quan- 
tuTfiy  in  particular,  of  pecuniary  fines  neither  can  nor  ought  to  be  ascertained  by 
an  invariable  law.  The  value  of  money  itself  changes  from  a  thousand  causes; 
and,  at  all  events,  what  is  ruin  to  one  man's  fortune  may  bo  matter  of  indiffer- 
ence to  another's.  Thus,  the  law  of  the  twelve  tables  at  Kome  fined  every  person 
that  struck  another  five-and-twenty  denarii:  this,  in  the  more  opulent  days  of 
the  Empire,  grew  to  be  a  punishment  of  so  little  consideration  that  Aulas  Gel- 
lius  tells  a  storj'  of  one  Lucius  Neratius,  who  made  it  his  diversion  to  give  a  blow 
to  whomsoever  he  pleased  and  then  tender  them  the  legal  forfeiture.  Our  statute 
law  has  not  therefore*oflen  ascertained  the  quantity  of  fines,  nor  the  common 
law  ever;  it  directing  such  an  oflfence  to  be  punished  by  fine  in  general,  without 
specifying  the  certain  sum;  which  is  fully  sufficient  when  we  consider  that,  how- 
ever unlimited  the  power  of  the  court  may  seem,  it  is  far  fh)m  being  wholly 
arbitrary;  but  its  discretion  is  regulated  by  law.  For  the  bill  of  righta(rf)  has 
particularly  declared  that  excessive  fines  ought  not  to  bo  imposed,  nor  cruel  and 
unusual  punishments  inflicted,  (which  had  a  reti*ospect  to  some  unprecedented 
])r(>(ee(lings  in  the  court  of  king's  bench  in  the  reign  of  king  James  the  Second;) 
^an<l  tlio  same  statute  further  declares  that  all  grants  ana  promises  of  r^coyo 
tines  and  forfeitures  of  particular  persons  before  conviction  are  illegal  ^ 
and  void.  Now,  the  bill  of  rights  was  only  declaratory  of  the  old  constitutional 
law  ;  and  accordingly  we  find  it  expressly  holdon  long  beforo,(e)  that  all  such 
previous  grants  are  void;  since  thereby  many  times  undue  means  and  more 
violent  pr(»socution  would  be  used  for  private  lucre  than  the  quiet  and  just  pro- 
ceiM''ng  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  regulated 
by  the  determination  of  magna  carta,  c.  14,  concerning  amercements  for  miabe* 

i'*)  SUU  1  W.  and  M.  tt  2,  c.  2.  (•)  2  Iiut  U.  * 
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liuvioiir  )>y  tin'  •»iiitiirH  in  iii:in«-n«  i»f  rivil  rit^lit.     **  L^^t-r  h'tmn  hhh  <rm<^r<'>/fw'  f'*, 

wti'fhtfu  i^ii.  tit  iifit,-fi;  yttir  t  r  tfitt  rtt  m*  ht't  .**it» ;  it  thtr'-tf»rf-''iftn  m*ti»i,  «•-  i  J  ^-'r. 
t'ttn*!'.**!  "Uit  ;  tf  rii'.tfiU"  »..  f*  fit  ni«»./.i  tiint'n'iit'tr,  >.;/»••»  y*i>h  hji't  t^mt  "  \  ru.«-  t^at 
olitiiiiinl  «'\«'ii  ill  llftirv  llif  S«'i'iiii«rft  tiiiu'.  I  •  arnl  iiif:iii«  i»iil\  that  Im>  n<jti  •-.^^l'* 
liiivt  ii  iarifiT  iiiiii'n-fiiM'iit  iiiip*iHt>i|  ii|Niti  liim  tli:iii  li:*«  «-in-iiiii<«taiiri-«  nr  i^  r«>>i4A. 
<'«»l:itt'  \\  ill  l»i  :ir ;  ^:l\  iii^  li>  llir  I.'iihIIimMiT  lit«  «'iiiilfrii'tii«-iit'  %*r  \a\v\  ;  !••  tin-  lra*««  r 
liJH  tiii-ri  haiiili'^i*:  :iii<l  t<»  ili«'  t'<iUiilr\  man  lii^  u'aiii:i.'i\  or  train  anii  ii.«trian.<  i.!« 
i»t*  liii**liuii«lrv.  In  iintfr  (•!  aMTriain  wliirli.  tin*  i^ri'ut  rhartiT  ai*«»  •ttn*i  t*  tr«ai 
the  :ini«-r('i*ni<'ht.  wliii-li  i>«  alu'a\**  intlii-ti'il  in  ^fhi-ral  ti*rui%  t"Atf  m  ».vrt. 
toniitt."  Nliall  Im'  ••I't.  f'iniifur,  f»i*  n-'lin-ril  ti>a  «-frlaiii(y«  hy  llt«*  oatli  iit'^iM«l  ai^I 
lawt'ui  un-ii  nt' ilii>  iiri::lilMiiirli'MM|.  Which  nirihiHl  f»i' lii|iii'tatiiii;  t!t«-  Bii<in«*<* 
iiirnl  t<>  a  |ii'tM-i«»f  liiini  \\a<*  ii*»iially  |ii*rtonii«'*!  in  (ht*  Mi|N-rii>r  murtn  l'\  tt.t  a*- 
M*H*ini«-nt  (>r  ttftinn»uf  **\  iltf  i-npiiirr.  a  Hwurn  ntlii-rr  t'hit*>t-ii  h\  thi*  itti^hUiur- 
hfMNl,  utmIit  tilt*  «-i|uiiy  nt  tlu'  ^tatlltl*  Wi'^tni  1.  c  1**;  aixl  thfn  tht-  ju*l.:r« 
t'Htrratril  tlpMn  into  ihi*  t-\i  hi-<|iu*r.  y  i  Hut  in  tli<*  f-tniit-lft't  ami  i^iurt-tmn'ii  it 
iH  (ttill  |M*rtornii>il  li\  iijfitfr*,  nr  Hiiitunt  »*wi>rti  ti*  »tjf»'n\  that  i«.  tax  »»•!  Bi*«lr- 
mlo  till*  ijtHtt^il  anim-inirnt  at-mrilin^  tn  tin*  ^^irtn-uliir  vmuninttuntr*  ut  tb« 
*'imn  *'^'**i>*'^*  *aiHl  till*  otl'i-nitrr.i  A )  Anifri't-riit-ntr*  iiiifMifMil  hy  th«*  »u|«n«^ 
•I  ^l»urt^  <in  thrir  nwn  «itli«'i>p»  ami  tiiini**ti'P«  u«-n*  atrri>r«-d  l>y  thf  juil^cr* 
th(*niM-lvi-r*;  hut  whrn  :i  pmiliar  inuli-i  ua**  iiillii-ti-il  |i\  tli«*iii  on  a  -itraiiji-r  b«*l 
lifii';;  iiartv  tii  aiiv  miM  >  it  wa**  thm  i|cn«iniinat«-ii  a  hnr;  i ,  aiiii  tl.t-  aiiiit'Dl 
prattici'  \«a**.  %\hrn  an\  mhIi  tim*  \ia*i  itn|i«i?*4-«l.  tt»  ini|iiin*  hy  a  jury  "'f^.t^^m 
iN</f  r«  •//  i/i/ff  Vtil*iif  /'  r  tihhni:t,  Milrtt  .••i.^/i  nfi/'i-  /•*  «iiir.  it  iir<«riJ>.  rf  li^**r>-ruF%  ji»> 
ntm.'\j'  Ahil  Niiir«>  tin- <iiMi'<i*  •»!' xinh  in'|iit*<*t.  it  i*«  hi'\i-r  UMial  ti>  a«^**«»a  lariprr 
tint' than  :i  man  i**  ahli*  t^i  pay  withtiut  ti>u«-iiiii:;  ihr  iin|*lt-ni«*ntA  ti|' hi!«  livi'i.Li«»l . 
hut  li»  ii.tlii-i  ««ir|inr:il  |iiiiii«linii-nl.  i*r  a  liniil«-i|  iin]*n««»nMifnt.  in»tia«i  <il  •utk 
tint*  ii-*  ni'^ht  ain<»uitl  In  inipri^i-nnifnt  ti»r  lite.  Anil  ihi*  it»  th«*  r«'a«<in  «h\  bile* 
in  till*  kill::'**  itiiirt  an'  tn-qinntly  iltiiiiniinatt-ii  ran.»«ji:**,  U'i'sum*  tht*  |«>baJiv 
mu*>l  ntln-rw  IT  tall  ii|*i>ii  a  nianV  pt-r^nn  unh-w«  it  U*  n-th-t-nutl  «>r  ran^aiiutfU  hy 
a  |NM  iiniary  tiiit':  /.  ufi  itiilni:;  tn  an  aiitirnt  niaxiin.  ym  rt'-n  hti^^f  i»  rminrmj 
luttt  in  '"/y-'/f  Vii.  uh<r<-  any  htalutt*  ^iwaU-i  In.iIi  ti|'  fint*  aii«i  iftni^ini.  i\  m 
hohhri  that  thr  ranxitiii  «hall  U'  tn-hU*  t«»  tin*  tint'  at  ha^t  •/• 

When  ^«-iiti-iit  I'  t*l  ih-aili.  till*  inn^t  tiTrihlt'  an<l  hiL:h«''*t  ju«l;;in«*iit  in  tht-  law* 
of  Kri;:latti|.  1-  |iniii"nnt'«  <1.  tin*  iinnii*<liatt*  in-fjianit'lt*  (iin'*it|Ui-nif  ln»Ri  ibr 
coninii'n  law  i>«  .//Mi/i'/ir  For  whfii  it  ih  now  <  h'ar  In-ynnil  all  iii«|iul««  thai  \Um 
t'riiiiiiiai  io  n'i  !<<n::i-r  tit  ti»  li\«'  u|iiin  th«*  farth.  hut  i**  l*i  ht*  t*\t«*miinatfi  a»  a 
rntiii^ti  r  an>l  a  Imim*  !«•  hiiinan  r*<N  i«*iv,  tht*  law  *^f\t^  a  ntttt*  itf  intamv  u|»»n  him. 
|iutN  liiiii  mil  111'  it-.  |»n>(i  t  tfii.  ami  taki'H  ni»  t'urthrr  rari*  «it'  him  tlian  l«rrly  u* 
M*i*  liim  i-.\ii  i:ti  •!  *  llf  I-  titi  n  t-all"<l  attaint.  •'ffiiti'/iM.  htainfi]  nr  Mac  kt'r»««i 
Ho  i«  mi  jiiii^i  r  xt  aii\  «-r«  «lit  nr  ri*|iiita:ion ;  hi*iann**t  U*a  witiu*^  inanvt^Hin. 
ncilhrr  i^  hf  t-apahli*  nt  |>i-ri<>rniin:;  tht*  tuiM'ii<*i>!»  •'!'  antithrr  man;  ft>r,  hi  aa 
antii  i|iaiinii  nt' iii*.  |>iin:>»lini«iit,  Uv  i^  alroaily  iii>a<l  in  law  m  Thi«  i«  aArr 
J9i>f/if  r,f ;  t*>r  tlifi'i'  i^  ::i<Mi  liitlfn'rni*  U'turcn  a  man  '•.,r^r^t'ttli  an«l  iirf«iia«vi. 
t  hi  Ml::  It  tlii-y  an*  lr«'<|n<  hily  (l.r'<ii:^'li  iria«'i-unit-y  fnntouniiiil  fitippthrr  Alt«-r 
•  '(Ml  1  *  'ii^I«ii"n  **«i.l\  a  man  i-  Iiahlo  tn  nmir  (»t  tht'M*  «ii«Bhilitu-«;  fcir  tbrfv  .• 
'  htil!  ill  «-ntiit  nip!ati>-ii  ft'  law  a  |*««fi^ihiliiy  nt'  hin  iriniN-v-tiiv.  S«iinrtkiRj( 
may  he  <>thr»ti  in  arri-t  «it  juili^mmi ;  tht*  iiplii-tint*nt  may  \*e  %*m>ncoaa,  wbick 

'/.i;U't*    ■'  "kill  II  «l  ttil'-w  I'irii  e   ^ 

#  )     .    i:   :  t*   Mrr  r       IX    Lm»h  »i  lai  A  CI. 
(•   1 '        •• •  *h  ■•  ■    ■..  •  1-!  Ill  •!*  «»-ft  ti-im«  '4  •!'••..'.' 

■  ■•••■•I     ■         I      )  -rli    *iir  ■    t .  ■     I  ■  *       IbM.  all 

*  I.-  ni  ('ki*  -.i\ "  ili-ii    '      ■'       '     .'   -  ^'iii!i<-th   hi-  • 'Uiit*  n-iniH*.  ■«  thr  arm>«ur  i^  a 
»iiM:i  *  ."  }.:-  ■    .:ii*«  It  ii  •  •  .  M  •■  t  ■  • -k -  •■!  i  -  -'.I'lar  ^l»  i-«>'inti*iiiint-«v  ai.c!  *.h^  l;kf*  **   •  Xwk. 

■-'».     II- .»     .  .1  i- t»..i'  - -   :• '1 iTi*.ii4ii. fihi*^illfin    afi*i  II  v-a*  crv«l 

ii-.f«  •!  •..  «   -.    )■  -  i«:i  Ti  •.••    *  T  ••M.<  iw  .>••  ti  ••  iiii--r.*t'h' •  n*atiin*  wan  to  rarry  Um  Iwf^ftvs 

I  n  I  --  I  .1-  '%     ■      h  I'!        *   :m;i-  T!  »\ 

'T*..-  T   '.''  >'    *■•!.•  II  ■■«  *'•  '-m*'  Til!  fi<:i*:'iti    f<  r  tin*  |>«T«''n  <«f  an  atraaalffd  Mi«tt  a 
•till  i:!.  ■•  r  'I  •   I  r  •*••:!• -II  i>t  ti.f  I.im.  aii«l  i<i  kill  h.:u  ^.tliMu!  « arrant  wouMbi 

W^x  7-     •iiMii. 
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will  render  his  guilt  uncertain,  and  thereupon  the  present  conviction  may  be 
qujislio(i;  ho  may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy;  both 
which  H'jppose  8ome  latent  sparks  of  merit  which  plead  in  extenuation  of  his 
fault.  But  when  judgment  is  once  pronounced,  both  law  and  fact  conspire  to 
prove  liim  completely  guilty;  and  there  is  not  the  remotest  possibility  lefl  of  any 
thini^  to  he  said  in  his  favour.  Upon  judgment,  therefore,  of  death,  and  not 
belore,  the  attainder  of  a  criminal  commences;  or  upon  such  circumstances  as 
are  e(|uivulent  to  judgment  of  death;  as  judgment  of  outlawry  on  a  capital 
crime  j)ronounced  for  absconding  or  fleeing  from  justice,  which  tacitly  confesses 
the  guilt.  And  therefore,  either  upon  judgment  of  outlawry,  or  of  death,  for 
treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

1  he  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

1.  Forfeiture  is  twofold, — of  real  and  personal  estates.  First,  as  to  real 
estates.  By  attainder  in  high  trea8on(ii)  a  man  forfeits  to  the  king  all  his 
lands  and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and  all  his 
rights  of  entry  on  lands  or  tenements  which  he  had  at  the  time  of  the  offence 
committed,  or  at  any  time  afterwards,  to  be  forever  vested  in  the  crown;  and 
also  the  profits  of  all  lands  and  tenements  which  he  had  in  his  own  right  for 
life  or  years,  so  long  as  such  interest  shall  subsist.  This  forfeiture  relates  back- 
wards to  the  time  of  the  treason  committed,  so  as  to  avoid  all  intermediate 
sales  and  encumbrance8,(o)  but  not  those  before  the  fact;  and  therefore  a  wife's 
jointure  is  not  forfeitable  for  the  treason  of  her  husband,  because  settled  upon 
her  previous  to  the  treason  committed.  But  her  dower  *i8  forfeited,  by  r^oo^i 
the  express  provision  of  statute  5  &  6  Edw.  VI.  c.  11.  And  yet  the  ^ 
husband  shall  be  tenant  by  the  curtesy  of  the  wife's  lands  if  the  wife  be 
attainted  of  treason, (/?)  for  that  is  not  prohibited  by  the  statute.  But,  though, 
afler  attainder  the  forfeiture  relates  back  to  the  time  of  the  treason  committed, 
yet  it  does  not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one  of  the 
fruits;  and  therefore  if  a  traitor  dies  before  judgment  pronounced,  or  is  killed 
in  open  rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture  of  bin 
lands,  for  he  never  was  attainted  of  treason. (^)  But  if  the  chief  justice  of  the 
king's  bench  (the  supreme  coroner  of  all  England)  in  person,  upon  the  view  of 
the  body  of  one  killed  in  open  rebellion,  recoixis  it,  and  returns  the  record  int-o 
his  own  court,  both  lands  and  goods  shall  be  forfeited.(r) 

The  natural  justice  of  forfeiture  or  confiscation  of  property  for  treason(^)  is 
founded  on  this  consideration  5  that  he  who  hath  thus  violated  the  fundamental 
j>rinci[)les  of  government,  and  broken  his  part  of  the  original  contract  between 
king  and  people,  hath  abandoned  his  connections  with  society,  and  hath  no 
longer  any  right  to  those  advantages  which  before  belonged  to  him  purely  as 
a  member  of  the  comnmnity;  among  which  social  advantages  the  right  of  trans- 
ferring or  transmitting  property  to  others  is  one  of  the  chief.  Such  forfeitures, 
moreover,  whereby  his  posterity  mtlst  suffer  as  well  as  himself,  will  help  to 
restrain  a  man,  not  only  by  the  sense  of  his  duty  and  dread  of  personal  punish* 
ment,  but  also  by  his  passions  and  natural  affections,  and  will  interest  every 
dependant  and  relation  he  has,  to  keep  him  from  offending,  according  to  that 
beautiful  sentiment  of  Cicero,(?)  ^^  nee  vero  me  fug  it  quam  sit  acerbuniy  parentum 
,^rdt'ra  jiliorum  poenis  lui ;  sed  hoc  prceclare  legibus  comparatum  est,  ut  caritas  libe- 
ruruni  (uniriores  parentes  reipubliccB  redderet.*'  And  therefore  Aulus  Cascellius,  a 
Roman  lawyer  in  the  time  of  the  triumvirate,  used  to  boast  that  he  had  two 
ieas<jns  for  *de8pising  the  power  of  the  tyrants, — his  old  age  and  his  r^cooo 
want  of  children  ;  for  children  are  pledges  to  the  prince  of  tbe  father's  *■ 
obedience. (0  Yet  many  nations  have  thought  that  this  posthumous  punish- 
ment savours  of  hardship  to  the  innocent,  especially  for  crimes  that  do  not 
striki'  at  the  very  root  and  foundation  of  society,  as  treason  against  the  govern- 
ment expressly  does.  And  therefore,  though  confiscations  were  very  frequent 
in  the  times  of  the  earlier  emperors,  yet  Arcadius  and  Honorius,  in  every  other 


(*)  Co.  Litu  3'J2.    3  Inst.  319.    1  Hal.  P.  C.  '240.   2  Hawk. 

r.  r.  44S. 
(•)  a  ln*t.211. 

■p)  1  n.i.  r. C.3J9. 

(f)  Co.  Lilt.  13. 


C)  4  Kep.  67. 
(•)  8m  book  i.  iMge  250. 
(*)  Ad  A-MlMM,  «p.  12. 
(*;  UnTiu.  1,  {  tit). 
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iimtanci*  )>ut  that  "I*  tn*ii«*i»M.  tliotiirht  if  mon*  iii«*l,  *•  I'.i  ^••^  j^rnnm.  h'm  fi.ri 
m/,"  iiipi  fir"i<'p<-'l  liiiil  **  fif;tt,i  MU't-f  t9'n»'iint  nu''f*-rt*^  nr*'  uttrnuM  ^-r  •;'•■  fj."f»F 
Vfifffu.4.  'fUiint  rt  /» I  iifur  »f*fi,  ftiin  :'\  u  '  ninl  Ji|**liiimti  :iU«»  iii:i<lf*  a  law  %tt  n*tra'n 
llu*  piiiii**liiiii*iil  lit'  ri'l:i(i'*ii^.  1*1  wliii  li  it]n*«-t»  llii'  t«irti-itiin*  t^i  i^i.  i*\i-i-|<t  iM  tf.^ 

(*aiH>  <>t  rnintn  nt  n».'f*ift*,  ti»  tin*  iivxi  nl  kin  t<>  tin*  tl«-liii«|iifiit      On  fl ihnr 

lian«l.  (lit*    M:ii-iMlfiiti.iii   lii\i  f'XtiMpli-'i  «*v«*ii   thi'«a|»tiil   |iiiii:«liiiifnl   i>l'  tr«:iw>ri 
nut   ftiily  l<i  till-  I  iiihlmi.   hiii    tn  all   iIh*  n^hitmn**.  **\   ihr  iti-lin'|iifnt  :  •r    mt'i  "f 
<*«iiir«r  tlii-ir  i«t:itrH  nni-l    In*  al^n  t'<irti'itt'ii.  »««  n>>  ninii  wa'i  N'll  !••  iiihrnt  It.rnt 
Ami  in  tnTiiianv.  hy  (In*  tanntux  t;M|i|iMi  l»ull«*.<  r    .i-tipii'tl  u!iiii»M  •vr'«ir»ni  tn>ffa 
JuHliiiiun's  mill*.  ^  I  tlic  li\i'<«  tit'  llir  "ittiii*  «it'  ••mil  a«  t  •»h*>|iin*  !•»  kill  an  flt«  ti*r 
an*  ••|i;iri  •!.  a^  it  i"»  fXjirt— -t-tl.  I.y  tlif  »'ni|K'n»r'*  f*-irfi»'ni>ir  U.ttnf^.      Ifnt  lli»'\  an^ 
tlt'|»rivfil  til  all  ilii'ir  i*tli*t'(>*  ainl  rii^lit**  tit  f»iif«*4*«^i«>ri.  ari>l  an*  n*n«lt*n*«l  iri' ajMiKir 
<it'  uiiy  lioni'iir.  fi  r|fNia*i(ii*al  i>r  rivil :  **  tt»  tin*  fiiij  that,  I'firii;  aluav«  |«-tr  an-l 
ntHv^tilMiiM.  (lii'V  may  t't*rfVfr  Ik*  affonipaiiii'tl   l»y  titi'  iiitainy  tit'  tuvxr  lBiti«-r . 
inuv  lani;iii**li  in  ciMiiiniial  intliirfiifr ;  antl  niav  tintl  ■*iav*>  tlim  nirniir^A  r«|i<-t 
tku'ir  piiniHlinirnl  in  living.  Mn<l  tli«-ir  n'lifl'  in  tlyini;  " 

Willi  n-t  ill  Kni^laiMl,  tortfitiin*  t>l'  laii<l<«  ainl  tfhfnH*tit*i  tti  th^  rnivn  {••r 
trvuHon  i.n  \*y  lit*  nifann  tifrivfti  th»ni  tlit*  trtNlal  iHitifV.  a-*  lin«  l>r«'n  alrra*lr 
obiii»r\'ciL)(j)  hul  wa-(  anttcfifnt  fti  tli«*  i*«tal>li«linii'iil  tit'  thai  ov^ti^m  in  thi« 
**Mi1  i>*iuiitl,  *litMni;  traii-<iiiitl«<ii  iVtun  tiur  Saxt>n  nitif«ti*p*.  tr.i  ami  fitmnn^  a 
^  part  til*  tlu' aiititiii  Stamlinuvian  (i»n«itittitit»n  '•  •  ifut  in  •'■•riain  tivm*««n* 
n^iatiiit;  ti*  iIh*  ruin  >  wliifh.  an  wi*  tornit-rly  itK^t-rvfi,  ^••••ni  nitlit*r  a  i»|H*«-ir^  ••< 
the  cTi /It'll  M/.«i  than  iht*  mmtn  /fr.«<r  riiir;'Xfftft.«  >  ii  \m  iipiviiltii  h%*  Hftnir  t»f  tbr 
mtNiiTii  fitutiitrft.  I' >  whii'h  riiii**tiiiiif  tlu*  citl't*n(-t\  thar  n  >ihall  M^irk  n«i  fi*rt'ritarv 

III*  lanttrt.  Hav«<  onlv  li*r  llif   lit'r  cit'  tl tl«*ntirr ;  an<l.   hv  all,  that    it   ohall  i»<4 

tloprivf  tht*  wilt*  tit'  hi*r  i!i»\vrri«/)  Aii«l.  in  tmlrr  t<i  alHih^h  »i|f  h  h«Tr«iitani 
punifthnit'iit  riitirt'ly,  it  u-a<«  cnat'ti'tj.  hy  Mutiitt-  7  Ainu*.  <*  l!l.  that  aHrr  th« 
iltM*c*aM«*  III'  thf  latt*  pn*iriii|fr  nf>  aliaiiMh*r  tiir  tn-a^iiii  ¥*htiiilt|  extrti*!  t«>  thr  ifi^ 
iiilu'ritiii:;  tit'uny  hrir.  iinr  lt»  tin*  |ir«-jut|itv  tit* any  |N-r'tiM  t'tluTr  than  th^  trmiti-r 
hiniM'll':  hy  whnh  tlu*  law  t*t  t'trt«itiin*<«  t't>r  liii;li  trfa-tiii  wttuhl  l>y  thi«  iimr 
have  ht'i'ii  at  an  «*ihI.  hatl  iii>(  a  Milt<»fi|iifnt  ••laiiilt*  iiit**n't'M(*t|  fn  ifivr  thrm  a 
l(»nt;fr  iliiratii*ii.  Thf  hi>ttiry  tit'thi^  inaltfr  i-*  -tmtfulial  *«in:;ular.  an^l  tit.rtkT 
tj|iM*rva(ii»ii.  At  tin*  tinu*  nt'  tht*  unitni.  tin*  i-rinit*  tit'  tri-a*Min  in  Siitlan*!  «a*. 
|iy  tilt'  St  lit "4  law.  ill  many  r(**«|MM*t4  flitfi*n*nt  tn>ni  that  nl  tn'a*«in  in  Kni;la»^ 
ami  iKirtii'ularly  in  il^  (•iin'«fi|ut'm*i*  <>l*  tt>rt'i*iinn-«t  t»t'  miailtti  f-iat«'«.  whnh  «^ 
irnuv  iimiliarlv  Kiii;li**li :  v«'l  it  M*«*iiit*ii  iKTri^Kir^  that  a  rrimr  *^**  nrarlv  affc«-i- 
iniT  ctiviTiinifiit  **hiMili|,  ImiiIi  in  il^  r<«Ni*nt'i*  antl  t-iiii«it|iirni*«>«t,  Ih«  pat  on  th«  »afD« 
ItNttiiiL;  in  Ixtth  part**  i»l'  tht*  unitctl  kini:i|i»ni««  in  n<*u--rmw|i*lhnc  thcvK*  U«* 
tli«*  Si-tiirli  naliitii  ami  lln-  Kiit^linh  hiiU'*«*  tit*  rtininit»n*«  Hinii;i;l«il  har«l,  partly  In 
iiiniiiiani.  aii«l  partly  iti  ai  iiuin-.  a  lutal  immunity  tifni  t'i*rti-itun*  anil  romi|>CKia 
ol'  MikhI.  wiiit-h  tlic  hollar  tit  liinN  a-i  lirnilv  n-*i«tfi|.  At  l«*ni;tk  a  rdropn^nn* 
^'tm  aL:ri-t'<l  tn.  whifli  i**  f-tal>li^hftl  hy  ihi**  ••tatuti*. — vin  .  that  th«^  fMiin<*  fniiir*. 
ami  n<i  ••iht-r.  ohiiiil'l  hi' tira«itii  in  SftitlamI  th.it  art- -^n  in  Kni;lan<l ;  ami  thai 
tlu*  Kh::ii*»h  tMrii-iturf^  anii  i-iiiTnp(ii»ii  tit'  hhiml  •ihinilii  takt*  plaii*  in  S-«*tlaa«i 
till  till*  <lfalh  111  ihi*  tli*-ii  prt'ti'ipiiT.  an^l  tln-n  ti  ;i«i>  thnni^^htiiit  thr  «t.*K# 
i»l'  <iri-at  Ih'ilain  :  '  <  tin*  IhI'Ih  arttiilly  pni|Hi-iii>^'  (hi'«  tfni|M»rar}'  rlaa«r.  !« 
•  •>««-  1  'h"!**'"*'  <'  '**  ^•t"l  .'  thaf  I  hi-  prmli'iit  ••  lit  ••in  •  fi-^iini:  |*arliain«*nt«  «tKi»i 
^  iiiaUi  It  )M  ijit  tii:tl  ;  'I'hi-  ha-i  partly  U-«n  iltim*  l>y  the  Matatr  17  <t««* 
11  f  '»,\i.  Ml. I  if  III  I  ill*  \  iMr  pri'i'i-ilin-^  iIm*  latt*  r«*lH-lliiiii.  •  ih«*  ••|M*rvtii»n  tit'tbr«r 
iiiili'iiitii{\  111  J  •  t.iii->i  «  ht-iii^  tlifivhx   ••till  I'lirtht'r  ■•ii*«pt'ntli*.i  till  the  t|i*ath  tit'  t' « 

|M♦n^  Ml   t  in*  pt't-t*  Ifli  r     '.   • 


• 


•    iiii-   I  •  tl  ••  I     ir>*# 


•      ■'      ■  *     1  t  -     ,i|>'  »  V    •!:  I    *  •'•  Am^rw     4   llto* 

•••■■.        ;  V   •"  '  .1- •.  t  1-1   •■  ••  -  li  i.»  •  irt  ■«•  "i  ia^rttaic  I 

■     .'  .'       f  •       .     .     «    -    "I  kr^-.-ii  •  '     •■   III    '        ■   :<r*tk  Ik*    «  Ihv   !««   ■€  ff. 

•*•    \  '.  t;>i|i*..--ii        l'«t^aU%«fc  f^C  ^^ 

*  h\  !)••  ...'  (ii  •>.  111.  r.  '.*..,  ihi*  i-Uu-f  III  ih*-  7  Ann--,  i-.  1^1.  axiJ  tltat  ta  tk«  17 
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In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  interests 
iibRoIutely,  and  the  profits  of  all  estates  of  freehold  during  life ;  and,  alter  his 
death,  all  his  lands  and  tenements  in  fee-simple  (but  not  those  in  tail)  to  the 
c^rown,  for  a  very  short  period  of  time;  for  the  king  shall  have  them  for  a  year 
and  a  day,  and  may  commit  therein  what  waste  he  pleases,  which  is  called  the 
kind's  yeaVy  day  and  waste.{i)  Formerly  the  king  had  only  liberty  of  commit- 
ting waste  on  the  lands  of  felons  by  pulling  down  their  houses,  extirpating 
their  gardens,  ploughing  their  meadows,  and  cutting  down  their  woods.  And 
u  punishment  of  a  similar  spirit  appears  to  have  obtained  in  the  Oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the  books  of  Daniel(Ar) 
and  Kzra,(/)  which,  besides  the  pain  of  death  inflicted  on  the  delinquents  there 
Hpeciticd,  ordain  **  that  their  houses  shall  be  made  a  dunghill/'  But,  this  tending 
greatly  to  the  prejudice  of  the  public,  it  was  agreed,  in  the  reign  of  Henry  the 
First,  in  this  kingdom,  that  the  king  should  have  the  profits  of  the  land  for  one 
year  and  a  day,  in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to  com- 
mit ;(7/0  and  therefore  magna  carta{n)  provides  that  the  king  shall  only  hold 
such  lands  for  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the  fee, 
without  any  mention  made  of  waste.  But  the  statute  17  Edw.  11.  de  prcerogativa 
regis  seems  to  suppose  that  the  king  shall  have  his  year,  day,  and  waste,  and 
not  the  *year  and  day  instead  o/ waste;  which  Sir  Edward  Coke  (and  r^ooa 
the  author  of  the  Mirror,  before  him)  very  justly  look  upon  as  an  en-  ^ 
croachraent,  though  a  very  antient  one,  of  the  royal  prerogative.(o)  This  year, 
day,  and  waste  are  now  usually  compounded  for,  but  otherwise  they  regularly 
belong  to  the  crown  ;  and,  after  their  expiration,  the  land  would  have  naturally 
descended  to  the  heir,  (as  in  gavelkind  tenure  it  still  does,)  did  not  its  feodal 
quality  intercept  such  descent  and  give  it  byway  of  escheat  to  the  lord.  These 
forfeitures  for  felony  do  also  arise  only  upon  attainder;  and  therefore  &felode  $e 
forfeits  no  land  of  inheritance  or  freehold,  for  he  never  is  attainted  as  a  felon.(j>) 
They  likewise  relate  back  to  the  time  of  the  offence  committed,  as  well  as  for- 
feitures for  treason,  so  as  to  avoid  all  intermediate  charges  and  conveyances. 
This  may  be  hard  upon  such  as  have  unwarily  engaged  with  the  offender;  bat 
the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law,  but  of  the  crimi- 
nal, who  has  thus  knowingly  and  dishonestly  involved  others  in  his  own 
calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law,  ss 
consequential  upon  attainders  by  judgment  of  death  or  outlawry.  I  here  omit 
the  particular  forfeitures  created  by  the  statutes  of  prcemunire  and  others, 
because  1  look  upon  them  rather  as  a  part  oi  the  judgment  and  penalty  inflicted 
by  the  respective  statutes  than  as  consequences  of  such  judgnuMit,  as  in  treason 
and  felony  they  are.  But  I  shall  just  mention,  as  a  part  oi  the  forfeiture  of 
real  estates,  the  forfeiture  of  the  profits  of  lands  daring  lite,  which  extends  to 
two  other  instances  besides  those  already  spoken  of, — misprision  of  treason,(9) 
and  striking  in  Westminster  hall,  or  drawing  a  weapon  upon  a  judge  there 
sitting  in  the  king's  courts  of  justice. (r) 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the  higher  kinds 


{^  2  Inrt.  37. 

(*)  Ch.  iii.  T.  29. 

('i  Ch.  vi.  V.  11. 

(".MiiT.  c.  4,  §  16.    Flet.  M,  c2S. 

(*y  «  Hen.  III.  c.  2i 


(•)  MIrr.  c.  &,  J  2. 
i^\  Z  Inst.  66. 
(f )  Ibid.  'Jl*«. 
{*)  I  bid.  141. 


2  Inat  ST. 


c.  39,  limiting  the  porio<ls  when  forfeiture  for  treason  should  be  abolished,  are  repealed. 
So  that  the  law  of  forfeiture  in  causes  of  high  treason  is  now  the  same  as  it  was  by  the 
coniinon  hiw,  or  as  it  stood  prior  to  the  seventh  year  of  the  reign  of  queen  Anne.— 

Also,  by  54  Geo.  III.  c.  145,  no  attainder  for  felony,  except  in  high  treason,  petit 
treason,  murder,  or  abetting,  ic.  the  same,  shall  extend  to  the  disinheriting  any  heir, 
nor  to  the  prejudice  of  the  right  or  title  of  any  person,  except  the  offender  during  hit 
life  only ;  and  every  per.-^on  to  whom  the  right  or  interest  of  any  lands  or  tenements 
should  or  might  after  the  dtuith  of  such  offender  haye  appertained,  if  no  such  attainder 
had  been,  may  enter  thereon. — Cuimr. 


386  rrnLic  wrongs.  [Bom  it 

^  *t\  all  h«>rl**,  M  Iti-ilifr  ('ifr::\  iiMi*  or  ii«it.  nt-lt-iiiiinlrr  <ir  tflt*ri\  >!*  ■«.  |«-Cii 
liirt'fiiy.  hiahiliiiL;  iiiiiti*.  aii'l  tin*  »lMiv«*.itirtitii>iM'«l  ofTi-tiivn  of  fitrikiii^.  X*  ib 
\Vf»i|iiiiii*t«T  liail       T'tr  rlt'fht,  hUm.  mi  an  »r(-ii«»li<>ii  i»t  tn*ji<M>ii.  |fi..n\.  %t  %\ktv 

m 

|K«tit  lai'i'i  iiy.  \Oii-lli«-r  lln*  |»nrty  U*  tmiiitl  kfiiilty  i'T  it<'i|iiilti'«i.  it  itn  jur\  lii.ti 
till*  flight,  till*  |Mir(y  ^liall  l«irli*il  lii**  ;;>mh|<«  aii«l  <-liatti-U  ;  l^tr  tin*  \cr\  lli.:ta'  *•  at. 
otTi'iK-i*  tarrying  uit^i  it  a  ^Tnui;;  |infiiiiii|ititiii  nl'  t^uill.  att«i  i**  at  i<  ^«t  xi. 
«*iiii«'iivi<ui-  til  i'liiil«'  :iip1  ftifli-  till*  (■■•iir^i*  fit' jii*i|i<  ••  |»ri'MTil>i*«l  !■%  tin*  law  Ku; 
tilt*  JMr\  wry  m'IiIihii  tiii<l  tin*  tliLrlit.  « >  tiirt«'iiiir«'  Ih'SH};  liHiki**!  ii|miii,  »ir»«-«-  \ttr 
Vttiil  iiH  ii;i-f  «>!"  |MT--i..il  |ip»|ii*rly  nt"  latr  Vt-ar-.  «•»  t«H»  lap;:*'  a  |«-riait\  t-»r 
III!  (itYtiH  !•  til  whirji  a  liiaii  i-  |iniiii|il«-i|  hy  \\\v  iiatuml  \**\'v  **\   liK«'rt\  * 

Tlirrc  !••  a  ri'iiiai'Ual'lt*  iiit!«  ri-iicf  nr  t\io  li«*twci-ii  tin*  tiiiifitiin'  ^t   Uii  !•  ari-l 
dl'  ^fMifU  ainl  i-liaiiiN       I.  IjiimN  ari*  t*>iiritiMl  iiimii  .ift.ntu/rr,  aipi  iii>t   Ut^in 
|ffMNl>*  aii*l  I'liHtti'li*  arc  tnrti-ili*(|   \*\  rnhiUMimn.      ii4-ruii«*f  in   inaii\  ••!  thr  •  a«a^ 
wli4*r«'  j^tMiiU  an*  tMrtriitil   tlivrc  ik'Vit  in  any  utiMiiHlfr.  hIiu'Ii  l.a)>|»  !•«  ••ii^\ 
wiitTi*  jiiti;;niriit  lit'  <li-«illi  «ir  outlawry  i«*  ^ivni :   ilnTftun*  in  tlti*"«-  •  .i*^  •  ti.r 
r«»rl('itiirt*  niiiHi   hr  ii|Min  (-unvH-tion  nr  imt  at  all;  ami.  lu'iiii;  iM-t-i-««an.%   u|«ii 
c*<»nvirti<in  in  tlm^i*.  It   i**  pmi  nnlfml  in  all  otiicr  ('nM*««;  l«ir  iIh*  law  lti\««  um 
turuiitv.     ..  In  oinlaurirH  t'nr  trca-nii  nr  li'Innv.  liiii'U  an*  tiirtwti"!  i-iiiv  l>\  ti.< 
ju(lf(ini'nl  ;  Imt  tin*  ^imhU  and  rlialtrU  an*  |Mrtt'it«'«i  \*y  a  nian'^  In^ui;;  rir*t  f  u!    r. 
the  tJ'i'/»nt,  u'illiout  i«ta villi;  till  \iv  in  tjuutf**  r j-.ri-fii.«.  or  ffiiiallv  oiillawtii  .   !•  r  ii.« 
Hvcrrtihi;  liiiiiM-lt'  mi  Iniii;  tn*ni  jii>itii-i'  m  rnn^irur*!  a  t1i;;lit  in  law    r       I  !.••  {•  r 
IVitiin*  ot'  laiMU  lian  n-laiiou  to  tlit*  tini«*  of  llir  tai-t  (iniinntttil.  «ii  an  !••  a\-  k: 
all  Nuli<*ri|iii*iit  hal«-»  an<l  i'nt-uiiiliran<-«'>t ;  Imt  llii*  lortnliin*  oi'  ^^imnU  bii<i  «  i..ir:a«« 
bait  no  notation  luM-kuanth,  ho  that  tlioM*  milv  wlm-li  a  man  lia*  at  liit-  t.ii.«  •  : 

m 

c*oiivirti<in  hliall  Im*  torli*ili*<t.     Tlit*r<-tiirr  a  tniit«»ror  Ivltm  may  ^nij  n-if  ^.i  m^  \ 
of  hit*  cliuttf!*!.  ri'al  or  |>fp«oiial.  t«>r  tin*  «ii-l«'itaiii-i*  of  him-^'l!  ati«l   fun..  \   •« 
*^Nm      ^^ *'*''*  ^''**  I''*'*  ^^"*^  <-oii\  i«  timi ;  li    ti^r  iit-r-nnal  |iri'|ii-riy  m  ni  *^.  f.i;>  'l 
'  ^      atinc  a  naliin*  that  it   iia**"*-**  thrMii^li  mariy  lian«l*«  in  a  uliitrt  tim«* .  a*  ; 
no   kmyor  ri»iili|   Im*   half  it    h«*  utn*   liaMf  t<t  ntiirii  tli«*  ^immI*  \iIii*L  lir    ft^^<: 
fairly  lHiiii;lit    |>ro\iili-i|   any  «it'  tlir  |irior  vi'tii|iii>  lia<l  i  oiiimittf^l  a  tnr.i»«-ij  •  r 
iVItiiiv.      Vrt   it'  tlifv  Im*  (■•>iliip>iv('lv  anil   not  ffh'i   fiJ*    iiari«-«l  will,    n.*  r>  .\    t  < 
dethiinl  tli«*  rrown,  flic  law  ian<l  |iartifiilarly  tlit*  (•taliit«*  l.'i  Kli£  <    .'»    ui.;  r  .»'  b 
tlirm.  Ii>r  thrv  an-  all  (In-  u  liiir  triii\  anil  oiili^taiitiallv  tin*  i:>Mi>i^  i>!  tl  «•  «!!•  r   S*  r 
an<l  u*«  III-,  it  ai  iimttnl,  miirlit   rii-t>\rr  ili«>m   liim*>ill.  a**  nnt   |*:irti  •!  «itn   i>r  a 
giMni  f'on-hli-rntii>n.  ••'i  in  ra**r  li«*  lia|i|ion*i  to  l>e  <'«iii\irt«-il   lli«*  law   u  lil  rf*v«*%«f 
tlu*m  ti>r  llir  kin*; 

li.  AniitliiT  ininif<iia1f  i-nn^^niurntr  ot*  altaimlrr  i^i  llii*  f**rntf'f»*ik  *t  44%*-^. 
Iiotli  iipwanU  anil  flnwiiwariN.  •*ii  that  un  attainlt-il  |H-nM»n  ran  nt-ilhrr  inbrn*. 
lamlh  or  nilii-r  ln-n-ihiaiin  ni**  t'lKiii  In**  nnn  ••tiir**.  nnr  n-iaiii  tlii>««*  Im-  i«  air>a*tv 
III  iMi»M**»-i«in  oi.  nor  Iran-mil  lliriii  li\  il«-M-«-fit  l**  any  lii*ir;  Iml  tin*  *4ii)r  •t^il 
t*M*lirat  to  the  )i>nl  III'  till'  ii-«-.  ••nl>|i-«-t  ti*  tlit*  kin^'«  ••n|H-ri«ir  ri^hl  <•!  I*>rtritanr 
aii<i  till*  |N*ni«iii  atia;iiti-i|  slmlt  al^i  ol<<«tniri  all  ili  •M-rnt*  lo  lii«  (■•«t«-ni%. 
wlu-ri'Vir  tln-y  an-  ol-ii^ri  •!  to  i|i-ri\i-  a  titU*  llirnntfli  him  lu  a  rt*motrr  ai> 
it^Htor   !•» 

Tlii^  i">  niu- ot'  tlM*-i*  fii'tinii**  ul.nli  our  laM*i  havi-  ai|n|it«*«i  fniin  tl«r  fi^-la: 
(*oi)!<titiiliiinH  at  tin-  tiiiii*  «•!  tin*  N'Ttnaii  i-tin'|ii4-**t.  a«  ap|N*ani  l'n>iu  iIji  Ivib^ 
iinkiiiiun  in  tlii^*'!*  tinun**  \%)iiili  an-  inilir>|iiiial*ly  Saxt»n.  or  pi«rikib«i 
wlicrt'in.  I ti>iii:;li  )>y  In'a-m.  ai  ■  ••mIih:;  l<i  iIi«*  aiiCU'iit  Saxon  law*,  tlir  ianj  i» 
liirli'itiil  tl*  till*  kiiiL'.  ><'t  iMi  I  ••rrii|>ii«>ii  iil  IiIimnI.  no  ifii|i«*«linii*nt  4»f  tirwvat*. 
rlinui-o  ;  ali'l.  ■•n  Jii-I^iih  lit  ••!  iii<  u-  !•  ■••li\.  im  r^^i  l.«-at  aciTUi-ft  t«>  iht*  lorxl.  A^ 
llM'n'l«»ri'.  a-  r\iT\  •■jI.i  r  ii|.|.i  ■ -.-.x  i-  th.uU  n!  !i«»«ial  trniin*  i»  ni»w  hapfMly  «o?« 
awiiy  ill  llii-**t-  kiri/'l-  ii.*».  i*  <*•  t<i  1*1'  li«|ti*<l  thai   thw  f'*rruj4**m  ot  UtMjU^  with  aii 

•  .-  iiivk  r  I*  «M 

•  .    ■  •     •  •    -...ft  .      ;*    ill. 

'  Il\  7  A  * IV    1    ".  *    -    '..    !:■.•.■•»      til*  «'..'••  .111%  |«-rMtn  •hall  \^  in>iir««4 

for  trtM-iifi  >r    !f!-r>'. .  *)■>    "i'^   :ii  i    r-<     •  •!   !••  f-\  «-.- h   |«*r*i'ti   •hall  n**t   l«  rhar^4  •• 
inf)iliti    •  •ti   •  -  ii  II.*    :..      1  .i.'i"    t>  I  •  !■.•  ■     •    .  '   .-    •-!.    II    '  w  t.i'tiit  r  tio  fl**«l  ftiT  Mirli  l| 
n*  |«-i<  I  \  1  :  •    :  ;  ji  : .   t    i.  I  i  :  •  •  I.  u  ..■  •..       «       ■  i,;.iii«t  il  lirr  *«i||««  %t*i 
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ita  connected  consequences,  not  only  of  present  escheat,  but  of  future  inca- 
pacities of  inheritance  even  to  the  twentieth  generation,  may  ii  process  of 
lime  l»e  abolished  by  act  of  parliament,  as  it  stands  upon  a  very  diflPerent 
f(>()tin<r  from  the  forfeiture  of  lands  for  hi^h  *treason,  affecting  the  r^ooq 
kingH  j)ers()n  or  government.  And  indeed  the  legislature  has,  from  *- 
time  to  time,  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision, 
by  enacting  that  in  certain  treasons  respecting  the  papal  8upremacy(if?)  and  the 
public  c(>in,(j')  and  in  many  of  the  new-made  felonies  created  since  the  reign  of 
llenry  the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved. 
But  as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  raoet 
atrocious  kind)  this  saving  was  neglected  or  forgotten  to  be  made,  it  seems  to 
be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine  by 
one  undistinguishing  law:  especially  as,  by  the  afore-mentioned  statute  of  7 
Anne,  c.  21,  (the  operation  of  which  is  postponed  by  statute  17  Geo.  II.  e.  39,) 
afler  the  death  of  the  sons  of  the  late  pretender  no  attainder  for  treason  will 
extend  to  the  disinheriting  any  heir  nor  the  prejudiceof  any  person,  other  than 
the  offender  himself,  which  virtually  abolishes  all  corruption  of  blood  for 
treason,  though  (unless  the  legislature  should  interpose)  it  will  still  continue 
for  many  sorts  of  felony.* 


CHAPTER  XXX. 
OF  REVERSAL  OF  JUDGMENT. 


♦We  are  next  to  consider  how  judgments,  with  their  several  con-     r^on 
nected  consequences  of  attainder,  forfeiture,  and  corruption  of  blood,     *- 
may  be  set  aside.     There  are  two  ways  of  doing  this ;  either  by  falsifying  or 
reversing  the  judgment,  or  else  by  reprieve  or  pardon. 

A  judgment  may  bo  falsified,  reversed,  or  avoided,  in  the  first  place,  without  a 
xcrit  of  error y  for  matters  foreign  to  or  dehors  the  record, — that  is,  not  apparent 
upon  the  face  of  it;  so  that  they  cannot  be  assigned  for  error  in  the  superior 
court,  which  can  only  judge  from  what  appears  in  the  record  itself;  and  there- 
fore if  tlie  whole  record  be  not  certified,  or  not  truly  certified,  by  the  inferior 
court,  the  party  injured  thereby  (in  both  civil  and  cnminal  cases)  may  allege  a 
diminution  of  the  record,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
whatever  be  given  by  persons  who  had  no  good  commission  to  proceed  against 
the  person  condemned,  it  is  void,  and  may  be  falsified  by  showing  the  special 
matter  without  writ  of  error.*  As  where  a  commission  issues  to  A.  and  B.  and 
twelve  others,  or  any  of  them,  of  which  A.  or  B.  shall  be  one,  to  take  and  try 
indictments,  and  any  of  the  other  twelve  proceed  without  the  interposition  or 

(»)  Stat.  6  mis.  c.  1.  («)  SUt.  5  Blis.  c  IL    18  SUb.  c  1.    •  A  »  W.  lU.  •.  M. 

"  16  A  10  0«>.  n.  c.  28. 


•Those  statutes  wore,  however,  repealed,  by  Btat.  39  Geo.  III.  c.  93;  but,  by  stat.  54 
Ooo.  III.  c.  145,  corruption  of  blood  was  abolished  in  all  cases  except  the  crimes  of  high 
trcjii'oii  and  murder ;  and,  by  statute  3  &  4  W.  IV.  c.  106,  s.  10,  it  is  enacted  that  cor- 
rui)tion  of  ])lood  on  attainder  shall  not  obstruct  descents  to  the  posterity  of  the  offender 
whore  thoy  are  obliged  to  derive  a  title  through  him  or  her  to  a  remoter  ancestor. — 
Stewart. 

^  That  is,  if  such  judgment  comes  collaterally  in  question  in  any  other  cause  or  court, 

the  party  against  whom  it  is  used  may  so  avoid  it.     But  I  do  not  see  how  it  can  be 

direeily  reversed,  except   by  writ  of  error,  either  for  error  in  fact — in  which  case  it 

would  lie  before  the  same  court,  and  the  fact  would  be  alleged — or  for  error  in  law. 

The  case  put  of  persons  proceeding  to  judgment  without  a  good  commission  is  one  ot 

those  decided  illegalities  for  which  the  law  seems  to  afford  no  preventive  remedy:  they 

who  do  so  subject  themselves,  indeed,  to  punishments  afterwards;  but  in  the  mean  time 

they  are  acting  in  defiance  of  law,  and  are  not,  indeed,  a  court,  to  or  from  which  anj 

appeal  can  be  formally  made. — Coleridoi. 
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•VI 1  1     P"****''**'*  **»f  oilluT  A.  or  B., — ill  ihin  caw  all  pn»fviN|in:r«.  iHaU.  r».». 
'     \iitiiiii^,  ainl  jiiii::iiii-iit^  iin*  vnjil  for  wniit  nl'  ti  |>ni|HT  aiitli'*ri!\  iii  li.r 

c-i»iiiiiii*">i*iii«r^.  :iiiil  iit:i\    In*   taNitii'tl   ii|Hih  Itiin*  iti**| Xu*u  witltout   th«'   lr>u^i« 

(it'll  urit  lit'i'iTor;  ff  it  In  iii;;  ii  lii;4li  iiii«*iifiii«>uii<Mir  in  ilu*  jii*fi;i'«*  ««i  |irtM  t  v^Mki^, 
niiil  liiiit'.  It*  :iii\  thih;;.  r*ltMrt  *it  iiiiinliT  in  tlirtii  nil.  in  ium*  ih«*  |n  r^.n  au 
altninti'il  Ih- fxn  iiti'*l  an«l  «*iitt'iT  <lratli.  So  likfui-^i' it' u  man  |Hir«  ha«a-«  latal 
ot' iiiMitlirr.  and  atii-rwanU  tin*  vi-iKJur  i^.  i-illii-r  (iv  mitl.tii  r\  <ir  hi*  ••«ii  k  •o- 
IV>Hii»n.  niiivii  ti'l  an<l  aitaintf<l  nl'  tri*H«*<iii  <*r  ti-l«in\  |ir«>\i«iu*  In  (In'  •«!■-  ••r 
alii-naiK'ii.  wlirri'l>\  «in  It  lan>i  Kn  liint-^  liaMi*  to  t*>rt'i-Miiri*  nr  i'««-|ii*ttt.  ii«<h.  u|m»b 
an\  trial,  tin*  |iuri  li:i>»<ir  !*•  at  lilnTlv.  uitlmut  (•rini.'inj  any  mHi  «if  rm-r.  lo 
luNity  ii*>(  ••m1\  till'  iiriii-  ••}'  till'  tVlony  **r  tn-a^nn  oiiiiiHt^ftl.  tini  t|i«*  vrr\  |*'int 
of  (lit*  ti-!«*iiv  4ir  tn'a<>iiii  ii*>«-ll'.  and  i«»  nut  runi-Iiidrd  \*\  thf  <-«tnlr^iii<>ti  «ir  the 
outlaw  r\  III  (III-  viiiijtir.  t}ii«u;xli  tin-  vi'iiiinr  liiin«i  It  ii  mni  |iiiliw|.  aicl  ift  •uf- 
I'lTt'il  nnw  !•)  ilrnx  tlir  tai't,  u  liii'li  lie  Iia"*  l»v  f'(int(-H.*iiMii  nr  fli'dit  ai  kiii>«  1«  •ijr*! 
Hut  it  Mn  li  attaimirr  •>!'  tin*  v«*n<l<ir  wa!«  Ity  vi-njii-t.  on  tin*  oath  of  hi*  |«^r«. 
thi'  nlii-iMv  (  aniiot  hr  r«-ii-i\fi|  (n  t'aNitv  or  rontnidiit  th«<  f't-i  oi'thr  «  niiir  k^cb- 
niittril,  thoiij^li  hf  io  at  lilM-rty  to  |irf»vr  a  iiii**taki'  in  tttm,  or  that  t)i«-  off,  tee 
WttH  (-i»ininilti-«l  attrr  (hr  alii-natioii.  »iii|  not  lH-tor%*    'm 

S(MiindI\,  a  jti'liinii  lit  niav  Im-  n-vrr^inl  htf  \rnf  »./"  rrr^r i'^  whi«h  !{••«  fr»»m  ali 
iiitrrior  i-riniinal  jiin*'li<  tii>h«  t^i  th«*  i-otirt  ot'  kini;'**  U-m  li.  aii«i  t'nini  th«*  k'.n;«« 
IwiK'h  to  till*  lioiiT  ot'  |H-iT<;  and  may  hi*  hnMii^ht  \**t  iiotonoii«  niiMaki**  :n  itkc 
iud^nii  nt  or  i'thi-r  iiari**  i't'  tin*  rii-itnj:  a**  whi-n*  a  nian  t*i  found  ifiiilty  oi  |«'r- 
jur\  ahil  n'«  rivfs  tin*  |iid:^'rii»'ni  ot  iilnny  :  or  |or«itlifr  l»*^  ]»:il|iahl«'  i*rpir*.  ^ar^ 
aM  anv  irn-i^nlaritx  .  otiii-.«i..ii.  nr  want  ot'  form  in  tli«*  iifMi-^i*  uf  otiiiawr^.  *tT 
|>nN-laniatii>n'<:  tin-  u:itit  ••!  a  proju'r  <r</<^fi'in  to  thi*  t|iti'ii*tant'«  riaiiit'.  a^  •'••r*l:DK 
lo  tlii-  -tatuti-  ••f  aildi!i«»ii-;  t«T  imt  pnip^rly  naniinL'  tin-  -hvnlT  it  I'lln  r  ••ffirr 
of  th«*  roiirl,  tir  n«'t  i|ul\  "h-i  rihinij  w  lu*n*  hi'- ♦•niini  v  ••••urt  ua*  h«*ld  ;  t^^r  la\ '.tijp 
•'{<i'>  1  **"  titf'iiMt*  I  oMiinilti'd  in  tin-  tiint*  ot'  tlu*  lati*  kill;;  to  In*  dour  *B|»a!tk#t 
" -^  th*'  |ii  ai  r  of  tl,,'  i-ii-mt:  and  tor  oihi-r  •"iniihirran*!***.  whi'-h  fhou^fh  a«- 
hiw<*i|  out  III'  triidi  riifo^  tn  iit'f  and  iihiTtv  >  an*  ii>*t  nitn  h  ti>  thi*  (-n'«iit  «»r  a4- 
van('<*ini'iit  of  tin*  national  jii-ii<  r  Th«*-i*  wrir^  of  i-rn^r  tii  rrvrr^*  judinnnita 
ill  ra-r  of  nii-di*ni<'anoiir'*  ai'i*  not  to  l»i*  allow«'«l.  of  i-oiii>«*.  I'Ut  itn  •ufli«'ir-nt  |'n^ 
Imhlr  i-aii**!'  oliow  n  to  thf  attorn«'V  irnn^ral ;  and  tlti-n  tln-v  an*  undfr«t<M«i  !••  \^ 
^nintahli-  of  romnitin  riirht  and  »x  i/i/«i/ii  ju.^ttfff.      Hut  writ*  of  pm»r  to  rrvrrvr 


altaiiiihr**  in  ia|*iial  ra^i  •*  an*  only  al!ow«'d  t-jr  ijriifm ;  and  not  nifhoat  rx|* 

warrant  iindiT  tin   Uii;;:'^  '*i;;n  inannal.  or  at draM  hv  tht*  <-tinM*nt  tif  the  Bltaamer 
|friii-ral  ■••'     Tlii-i'.  tlii'ri't«»ri'.  can  nin*!y  In*  tinniLrht  hy  thf  party  him«rlf.  e»p«^ 
ciallv  uliif-r  III'  i-  attuiiiti'd  fiir  an  oth*iii-c  a--ain«t   the  -tati*;   hut   thrv  mar  hr 
hpMiLdil  l'\   III*'  III  ir  <tr  i\i-iiiTiirat>i  rhi*i  death,  in  nion-  favourahli*  timr«:  «lii«'4 


lua 


.  ,  -  -   -  --  .-       —  p,  —  ,._,,.-_-  — 

in»u;:lil  l'\  III-  111  ir  <tr  ixn  iiTor  at>i  r  hi*i  (K*ath.  in  nion-  favourahli*  timr«;  mh* 
iiav  hi-  -iiiiii-  «-i>ii«<ii]ation  ti>lii-  tiiinilv  Hut  thi-ra-irr  and  nion*  i*ff«-rtual  vbti*. 
La^tJx.  to  ri\i-r-i-  tin'  attaindfr  hv  a«'t  of  iiarliaiiirnt  Thi;*  mar  l*r  an«l  Ikatii 
lK*4*n  fri-<|iii  ni!\  d>>iif  u|>oii  niotivt-  of  conipa***iiin.  or  |M*rhaiv«  from  thr  iral  «i# 
the  titiii-^.  at>t  r  a  *>iiddiii  rivolinion  in  tin*  ;;oV('rnnii*nt.  withont  c*xaminiii£  !««« 
doorh  InTii  tin*  Tr'.;)i  i>r  xaihlit V  of  tin*  rrmn*  a*>*»i:fn«*il  And  *oniPtimra.  tk<««r^ 
the  I  rinn-  !•••  iM>i\  tr*>al1\  ai'kiiow  h-d^red  ami  conti  ■«•*•«*•!.  yet  tlM>  mrntik  of  tbr 
criiiiiiial''*  t:iiiii!\  *>iia!l  aid-r  In**  ihath  ohiain  a  n'-titutioii  in  hh""!.  hoti<Bar».  aivl 
t**»tati',  oi  tiinii*  or  onr  nt  th«ni.  hy  act  of  parliaiiimt :  which  •  «n  far  aa  it  rx* 
tenii**  lia*  all  tin'  •  iln  t  nf  re\fp*ini;  the  attaimh-r  without  raiitiiig  bdj  fr^t^ 
lion*»  n|i"h  I  In*  111"**  ;i  r  or"  tin*  pn*i'i*«lini;  ••••iiti'in***. 

Till'  « ih-'  t  "t  t:4l-it\  iiii:  or  ri'ven*ini;  an  outlawry  i*.  that  the*  pAFtj  vludl  b«  it 
the  r»anii'  {'liLdit  :i-  i!  In-  l::id  ap|H'an'i|  upi*n  th«*  iM/Uii*;  atHl.  if  It  hm  brtfor*  p^** 
pleadi  d.  Ii«  -!i.iil  !•••  j.iit  i.<  |i1<m<1  to  tin*  iiniii  tineiit ;  if  alter  «*«inrirtii»n.  lie  Akai 
r%*<'civi'  till*  M  nil  In  I-  I -t  tin   law;  fur  all  the  other  pnMvi*«ling«.  rxt^iC  omlr  th€ 

•  2  Uiwh  I*  •-  r.  >.  •  *■  IBM  n    1  iiu  r  r  vr  *•  i  Jwrm  n%  tn. 


'  S  •   tin   li  -'"I  \  .»n  1  t'lMrt*  iif  writ*  "f  rrr»'r  in  rriiiijnnl  en**-*  MialMl  I»t  lord 
With  i:ri  .!  .*».::'x  ..Ml.;.  I-:..-    :ri  4  Hurr   •.•'.M*  l".'.!. 'J-.VJ     A«  In  the 
iif     I  r  •  I.   rij  !i  .    i\..',   »..     I  <"..;!!    *'     I.    J-l  • 'I    T  4'*  |o  7  *il.  — **Uim. 
ft.o 
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process  of  outlawry  for  h\»  non-appearance,  *remain  good  and  effectual  r*oQo 
afl  bolore.  15ut  when  judgment  pronounced  upon  conviction  id  falsified  *- 
or  reviTsod,  all  former  proceedings  are  absolutely  set  aside,  and  the  party  stands 
as  if  ho  had  never  been  at  all  accused;  restored  in  his  credit,  his  capacity,  his 
blood,  and  his  estates;  with  regard  to  which  last,  though  they  may  be  granted 
away  by  the  crown,  yet  the  owner  may  enter  upon  the  grantee  with  as  little 
ceroiuony  as  he  might  enter  upon  a  dis8e!Sor.(rf)  But  he  still  remains  liable  to 
another  jirosecution  for  the  same  offence;  for  the  first  being  erroneous,  he  never 
was  in  jeopardy  thereby. 


CHAPTER  XXXI. 

OF  REPRIEVE  AND  PARDON. 


♦The  only  other  remaining  ways  of  avoiding  the  execution  of  the     r^on4 
judgment  are  by  a  reprieve  or  a  pardon;  whereof  the  former  is  tempo-     *• 
rary  only,  the  latter  permanent. 

1.  A  reprieve*  (from  reprendre,  to  take  back)  is  the  withdrawing  of  a  sentence 
for  an  interval  of  time,  whereby  the  execution  is  suspended.  This  may  be,  first, 
^'.r  arbitrio  judicis^  either  before  or  after  judgment;  as  where  the  jucfge  is  not 
satisfied  with  the  verdict,  or  the  evidence  is  suspicious,  or  the  indictment  is  in- 
sufficient, or  ho  is  doubtful  whether  the  offence  De  within  clergy;  or  sometimes, 
if  it  he  a  small  felony,  or  any  favourable  circumstances  appear  in  the  criminal's 
character,  in  order  to  give  room  to  apply  to  the  crown  for  either  an  absolute  or 
conditional  pardon.  These  arbitrary  reprieves  may  be  granted  or  taken  off  by 
the  justices  of  gaol-delivery,  although  their  session  be  finished  and  their  com- 
mission  expired;  but  this  rather  by  common  usage  than  of  strict  right.(a) 

Reprieves  may  also  be  ex  necessitate  legis:  as  where  a  woman  is  capitally  con- 
victed and  pleads  her  pregnancy:  though  this  is  no  cause  to  stay  the  judgment, 
yet  it  is  to  respite  the  execution  till  she  be  delivered.  This  is  a  mercy  r*oA/: 
*dictate<l  by  the  law  of  nature,  in  favorem  prolis ;  and  therefore  no  part  *• 
of  the  bloody  proceedings  in  the  reign  of  queen  Mary  hath  been  more  justly 
detested  than  the  cruclt}"  that  was  exercised  in  the  island  of  Guernsey  of  burning 
a  woman  big  with  child ;  and  when,  through  the  violence  of  the  flames,  the 
infant  sprang  forth  at  the  stake  and  was  preserved  by  the  bystanders,  after 
some  deliberation  of  the  priests  who  assisted  at  the  sacrifice,  they  cast  it  asain 
into  the  fire  as  a  3'oung  heretic.(6)  A  barbaritv  which  they  never  learned  from 
the  laws  of  antient  Rome;  which  direct,(c)  with  the  same  humanity  as  our  own, 
^^quod  pra'gnantis  mulieris  damnatas poena  differatur,  quod pariat  :**  which  doctrinn 
has  also  ])revailed  in  England  as  early  as  the  first  memorials  of  our  law  will 
reach.u/)  In  ease  this  plea  be  made  in  stay  of  execution,  the  judge  must  direct 
a  jury  of  twelve  matrons  or  discreet  women  to  inquire  the  fact;  and  if  they 
brini^  in  their  verdict  quick  with  child,  (for  barely  with  child,  unless  it  be  alive  in 
the  womi),  is  not  sufficient,)  execution  shall  be  stayed  generally  till  the  next  ses- 
sion ;  and  so  from  session  to  session  till  either  she  is  delivered  or  proves  by  the 
course  of  nature  not  to  have  been  with  child  at  all.     But  if  she  once  hath  had 

f*)  2  Hrtwk,  p.  C.  4«2.  (•)  Ff.  48, 19,  8. 

(• ,  2  Hal.  p.  c  412.  {*)  n«t.  L  1,  c.  s«. 

(*)  Fox.  AcU  and  Mon. 

'  As  to  reprieves  in  general,  see  1  Hale,  368  to  370.  2  Hale.  411  to  412.  Hawk.  b.  ii. 
c.  ')1,  ss.  8,  y,  10.    Williams,  J.,  Execution  and  Reprieve.    1  Chitt.  C.  L.  757  to  762. 

In  addition  to  the  reprieves  mentioned  by  the  learned  oommentator  is  that  «r  «md»- 
///?/)  rrji.K.  or  from  the  mere  pleasure  of  the  crown,  expressed  in  any  way  to  the  court  hf 
whom  th^  execution  is  to  be  awarded.    2  Hale»  412.    1  Hale,  368.    Hawk.  b.  iL  o.  51,  a. 
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iii<t;;i'  ill  III-  'li^i  n'ti<*ii  tii:i\  :iii«l  oiiL'lit  (ii  rt*|trii\i'  luiii  '  <  *r  l)i«'  |>.ir.\  ti.^v 
/tltthi  ill  l>.ir  •»!'  •Ni'i  lit  i«*ii ;  uliirli  |i!i:i  iii:iy  1m>  i  itlit  r  |'ri-jii:iiii  \ .  II. •  »  '•  • 
|iiiri|oii.  :tii  :i«-(  i>t'  L:r;ii-c.  i>r  iliviT-it v  •>!  |ifi>iiii.  w/..,  il.at  hv  :*  fi<>t  tli«  *j*:.<  »« 
wif*  fittaiiilfi  :iip|  tin*  like  III  till-  l:if«t  «  u-r  :i  J>ir\  ••ttaii  \*v  iiii|iaiit  i.*  i  (••  iry 
ihiH  riili:i(i  r:il  i"<»iii'.  naiiii'lv.  tin'  i<Ifii(ifv  tit'  lii*  Iht-mih;  aiid  im'I  uKi-tl.*  r  --o.ti 
•  *r  iiiiiiHiiit .  Imp  that  li:i**  iM-t-n  «ifi-ii|i-ii  U'tiin*.  Atni  in  (In  •^i*  rtilluti-ml  i«-<i«*ttjr 
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II.  It  iniilii  r  {•ri'u'tiiiiii  y,  iii-aii!t\.  iiMii-i'Iriitity.  iiiT«*tlMr  pli-a  Hiii  A\ail  li< 
■voiil  till-  iitit:^Miii  lit  ami  -tav  tht-  •  \*-*  iitiiifi  1  mi-t  t|iit  nt  thi'ri-ii|fi*ii.  iht-  ..i«l  ar.  t 
••iin'^t  ri--"ri  1-  in  tin*  kiii:;^  iii<»-t  u'»"*'i'»«'»  t**ir'i  tt ;  tiii-  ::p.iiitiii^  t»i  whit  1.  »•  ::  *• 
iiiiml  aiiiiahlf  )tri-p>_:ati\ f  «•!'  thr  rniwu.  Luu  , -.i\  -  an  ahh*  Mrili-r  1  uM."t  &• 
rruinr'l  oh  ]iriii<  i|ili--  tit  « l•lll|la^*•i•ill  t«»  i^iiilt ;  Vi-t  jm'^i-.**'.  I>\  ihr  1  •*ii«(;iiil;<*n  «•! 
Kniflaitil.  ^^  Ix.iiri'i  in  hr  ailMiiiii-trn  •!  in  im  r>  \  :  tlii-  1-  |  piiiti<M<l  h\  (h«  k>:  ^  .r. 
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]H*rMiiial  aii't  i:i«>^t  t  i.r!rcl\  hi-  ^wn  /•  Thi*  kii>^'  I11111-4  il  rfin«i*'iitii»  in  ii.Ab. 
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merit  an  exemption  from  punishment.  Pardons  (according  to  some  theorist8)(o) 
should  be  excluded  in  a  perfect  legislation  where  punishments  are  mild  but  cer- 
tain; for  that  the  clemency  of  the  prince  seems  a  tacit  disapprobation  of  the 
laws.  But  the  exclusion  of  pardons  must  necessarily  introduce  a  very  dangerous 
power  in  the  judge  or  jury,  that  of  construing  the  criminal  law  by  the  spirit 
instead  of  the  letter;(|>)  or  else  it  must  be  holden,  what  no  man  will  seriously 
avow,  that  the  situation  and  circumstances  of  the  offender  (though  they  alter 
not  the  essence  of  the  crime)  ought  to  make  no  distinction  in  the  punishment. 
In  democracies,  however,  this  point  of  pardon  can  never  subsist,  for  there  nothing 
higher  is  acknowledged  than  the  magistrate  who  administers  the  laws;  and  it 
would  be  impolitic  for  the  power  of  judging  and  of  pardoning  to  centre  in  one 
and  the  same  person.  This  (as  the  president  Montesquieu  ODserves)(^)  would 
oblige  him  vcr^^  often  to  contradict  himself,  to  make  and  to  unmake  nis  deci- 
sions :  it  would  tend  to  confound  all  ideas  of  right  among  the  mass  of  the  people ; 
as  they  would  find  it  difficult  to  toll  whether  a  prisoner  were  discharged  by  hia 
innocence  or  obtained  a  pardon  through  favour.  In  ^Holland,  therefore,  r*ogo 
if  there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in  any  ^ 
other  member  of  the  state.  But  in  monarchies  the  king  acts  in  a  superior 
sphere ;  and  though  he  regulates  the  whole  government  as  the  first  mover,  yet 
he  does  not  appear  in  any  of  the  disagreeable  or  invidious  parts  of  it.  When- 
ever the  nation  see  him  personally  engaged,  it  is  only  in  works  of  legislature, 
magnifieence,  or  compassion.  To  him,  therefore,  the  people  look  up  as  the  foun- 
tain of  nothing  but  Dounty  and  grace;  and  these  repeated  acts  of  goodnesa, 
coming  imniediatoly  from  his  own  hand,  endear  the  sovereign  to  his  subjecta, 
and  contribute  more  than  any  thing  to  root  in  their  hearts  that  filial  affection 
and  personal  loyalty  which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1.  The  object  of  pardon; 
2.  The  mminer  of  pardoning;  3.  The  method  of  a//oirm^  a  pardon;  4.  The  effect 
o\  such  pardon  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  against  the  crown  or 
the  public;  excepting,  1.  That,  to  preserve  the  liberty  of  the  subject,  the  com- 
mitting any  man  to  prison  out  of  the  realm  is,  bv  the  habeas  corpus  act,  31  Car. 
II.  c.  2,  made  a  prcemunire,  unpardonable  even  by  the  king.  !Nor,  2.  can  the 
king  pardon  where  private  justice  is  principally  concernea  in  the  prosecution 
of  offenders :  "  nan  potest  rex  gratiam  facere  cum  injuria  et  damno  aliorum"(r) 
Therefore,  in  appeals  of  all  kinds,  (which  are  the  suit  not  of  the  king  butof  tne 
arty  injured,)  the  prosecutor  may  release,  but  the  king  cannot  pardon.(«) 
^'^either  can  he  ])ardon  a  common  nuisance  while  it  remains  unredressed,  or  ao 
as  to  prevent  an  abatement  of  it,  though  afterwards  he  may  remit  the  fine:  be- 
cause, though  the  prosecution  is  vested  in  the  king  to  avoid  multiplicity  of  suits, 
yet  (during  its  continuance^  this  offence  savours  more  of  the  nature  of  a  private 
♦injury  to  each  individual  in  the  neighbourhood  than  of  a  public  i-Mgo 
wrong. (^)  Neither,  lastly,  can  the  king  pardon  an  oflfence  against  a  *- 
popular  or  penal  statute  after  information  brought;  for  thereby  the  informer 
hath  acquired  a  private  property  in  his  part  of  the  penaity.(u) 

There  is  also  a  restriction  of  a  peculiar  nature  that  affects  the  prerogative  of 
pardoning  in  case  of  parliamentary  impeachments:  viz.,  that  the  king's  pardon 
cannot  be  pleaded  to  any  such  impeachment  so  as  to  impede  the  inquir}''  and 
stop  the  prosecution  of  great  and  notorious  oflenders.  Therefore,  when,  in  the 
reign  of  Charles  the  Second,  the  earl  of  Danby  was  impeached  by  the  house  of 
commons  of  high  treason  and  other  misdemeanours,  and  pleaded  the  king's 
pardon  in  bar  of  the  same,  the  commons  alleged(t;)  "that  there  was  no  precedent 
that  ever  any  pardon  was  granted  to  any  persons  impeached  by  the  commons 
of  high  treason  or  other  high  crimeSj  depending  the  impeachment  ;*'  and  there- 
upon resolved(?r)  "  that  the  pardon  so  pleaded  was  illegal  and  void,  and  ought 
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not  to  t'l'  itlli»\vril  in  fpiir  ttf  tin*  iin]N>iM*limc*tit  (if  lli«*  (*«imin'itiN  of  Rni;Ian<l  ;"  for 

Hllirll   t-c^iiilllioii   t)ii-\    U"*"*!;;!!!-!!.  i  .  lin^  FCUMill   lutlir  li«iU»>%*  of   |o|i|«. — "  thai   lii^ 

K*ttiii;;   ii|i  :i  |<anl(*ii  (n  U*  a  fnir  <*1   :iii  iiii|»«*u«'liiniiit  ili-trat^  Uii*  «ih«»li*  u««*  abii 
C'll'fft   lit'  llil)M-arliiui*|itn  :    t'lr,  xlii'llitl    tlilri  |Mitlit  )*«•  inilliltttil  nr  ntaiiti  ili*C|l'lr«S.   I*. 

woiilii  (ill. illy  ili^i  liiini^r  tlu*  f.xliiliitin^  any  tur  tin*  tiilun* ;  whtTrliy  thr  <l:u-i' 
iiiotiliKii'M  till'  thi*  iirrMTvaliiifi  nl'  tin'  ^•ivi*rtiiiiriit  wtmlil  In*  iii'*tnt\i^l  *  >i-ri 
MtU*i'  lii«*  ii-vitliitiiiii,  the  riiiniiiiiti^  r«*tii*\i'ft|  tin*  t*aiii«*  «-l.iiiii.  nii<l  vt>ti*il  y  -  "  that  a 
|>artliiii  i«  iM*t  /W' I i./i </;/<•  in  Arr  lit'  an  iiii|M*:irliiiii*iit."  .\ii<l  at  U-ti;;tli  il  «ai» 
iiiurliii  l*y  till'  :i«t  nt'  hottli'iiinit.  \2  \  lo  W.  Ill  i*.  :!.  **  that  imi  |kip1oii  un  l«-r 
till*  ^i'<  .It  xtMJ  111'  Kiitclaiiii  rthull  In*  ^AttviahU  tn  uii  iiii|»i*a(*hni«*iit  hy  thr  cvtinm-tCM 
ill  |»;u'iMiiit  lit."  Hill,  uttrr  tin*  iiii|ii-ai-tinu'iit  han  U'l'ii  »4iU'iiiiily  hvanl  aiid  •ir- 
*4lNM  t*'ii>>i>i«'<i*  it  I'*  i><*t  iiinK-pitoiMl  that  tin*  'kiiiif'fi  p'\al  i^nici*  \%  liirthi-r  nr- 
-'     ^trailll•*l  iir  aliri<li:i-ii ;  tor.  atUT  tin*   iiii|i«-afhiiiriit  aini  attainilcr  o|   \\^ 

m\x  ri-lM-l  liii-ij**  ill  171').  ihrt i  tlii'iii  wen*  tnnu  tiiiu*  t<*tiiiii*  ri*|inc*vi^l  hy  t^c 

crown,  aii'l  at  li'n;;tli  rt-<'«'ivt'<|  thr  lK.*iK'ril  «•!'  thi*  kini;'f»  iiit*M  in^i  p»u«  f^anloi.  * 
2.    A>  to  till*  mantur  ut'  |ianl<»tiiii^.      1.    Fii>t.  it   iiiti*>t  l»t.*  uiuIiT  tht*  yrrii;  •«-a2 
A  warrant  uiiilcr  tin*  privy  m*u1.  nr  ni^-nwuual.  thoUi;h  it  may  U-  a  «uffici<ni 
Mltliority  to  a«lniit  tlit*  party  to  Uiil  in  «>nh*r  to  ploa<l  tht*  kini;'?*  iianhin.  wnm 
obtuiintf  ill  pr«i|»i*r  fiirin,  yet  '\^  not  of  itm'lf  a  (-oinplt-t«  irrevui.*al>It*  |«r«i«»ffi   ;  ' 

-«   I'liii  Ji-ur   M%y  y^  l>^tt.  i»    lift  J«D•^  1'-^  "5  NaI#  Trul«.  I«i^  ITl 


•Tht"  fii|l«>wiii^'  rtMiiiirkahlf  riHMpl.  in  whit'h  il  i*  Uith  ai-kn«>wh««l|fi»«l  l^r  th**  r**tni 
and  u^-i  r(i-il  liv  (h«-  kin^.  |irii\i*<»  ih.it  ihi*  kiii^'«  |  rtTitir-itiif  |i»  |iarilMii  i|>'Iin-|<i«-nt«  r««- 
VU*t«*<l  in  iliiptMi  hiiii*iil.«  i<«  ut  ulii  ii-nl  a*  flu*  4  (•ii-liliitpiii  it«fll  :-  - 

Jt* »%  fri'  ,1  '  'iiMi'ifi-  'I  H  •4'rr-  i/i'  t.  /iir-.r  '\  r  »  'f  ir  »i  «.'  j't'  f  ■••  »  if  y  ri»//  a  nu!\  j^rratm^,  p^^i 
me  i/rit*  •'•  .  -y"  '  ...'  -i".  .*  '■  ••  ■-■..if  i/  §t  S'  "■.,  ■,'.•.  #*  *  i,.'  f  i-  |.  •■•'.  .•  ^«  -i  •/  f-^r*^'%i  pmtr.rwkr^  «i«  tw  •<# 
lit  m»  f  ' '  .  '  ■■  •■'■  /■■  r  :uti.-  »i.  .A  '  /.■•■•■.  /.-I  *•'  .1.  f. .,  .Ml  ..-,  '.  f't«.  ■  w  ■•K.ti^t^r.  i^mp^r^x  mr*! 
tf^itrt'\.!    *i    I    .•    » -,    ,1  . -■.Il    /  '  Ml.'  !■■   ■   •!'■      '". 'tr  /i /. ii».  ■■  ,  f'    'i    '    I  .r      •     \  tr  -ij  s.-rf^r-^I       m^ttM  ;  h^ 

%f  Mrrr   I  »     .f  .1  ,    .  (    I  "•  »■*    Iff     ■  'f  -.  ♦'1    /  .    •"  -I,   Bi-|i«  •  •!    '   ■•'       .  ••*'.*    f       .1  .-  "iff^    fr  9»m  /f  •/'  i*  i^*rte    A« 

fpu;  /'*"•■      /•'   "  ■■    '  '•*  f'*"'  '■  •''   '■*'  •  "•'  *■'   '  H*  «  •'  j'  •■    '  »    y  '  if  J*   r-ii,  ff   Y'   f  *i   j^^^tM  f^ 

«•  •/-  »    .  /.-   r   I  ,-.1/    r-i  w  I-',  «%.  .■■■III.    wii./.':  / *.  .  r.i,      K,»l.  pAfl    .V»  Filw    III.  fl    !•! 

Alti  r  :!••■  I«>t>i"  ii.ixi-  «|fi;\fri-'l  (hi-ir  •«-iit«-n<  «■  •  I  ,:u:ily.  ili«*  •••iiiin<in«  hav**  th<*  ^^^mrt 
of  iiai<l<>ii:n.'  Hi*'  iiii]  t-.ii  Ih'*!  •  ••ii\i<  1.  I>\  ri-lii«:ii^  t*i  «i«-iit  iii*l  |ii>ii;iii*-nt  Afa.ii*l  h:ra  Iw 
li<i  jMiI.'Mf  ii:  •  III  \-'  I  ii>iiiMiii<  •■■!  hv  tIh-  l<>r-l"  till  il  i-  <!•  !ii.iii>l*'«l  i'\  the  oiuini*«fi«  L«/C*l 
Mui'«  1'    ti-  !•!  «.i-  !''i!i'I  :;iul!\  » ith>  Ml  .1  •li"«-tif:nj  \ :ti  If  »■  l.i«ii»«-  nf  hifl*  .  I  ^il 


till*  iiip-tixii  \\  I-  .!:,i-r\\.ipU  jiii'ii*!-!"*!    Ill  iIm*  h«iii-»-  "!   ffiilip-fi*  ''.a?  tA  a  K  »w  tr  V   :  ^i«»i 
jH»i.jn      '     '  ••  .'.    r .  ;      •  /'   m  ft  .    •'■.'   .•/»•"•/'.  H  •  •«  i  j-j.  ||.«<|  ■  wami  il**!*!**  .   >«;: 

(till*  ]•!•  \  .••!.- •|iii--''ii>ii  l-i>iiit;  tir^i  nitiviil  it  n.i«  •  :ii:,t-t|  mi  ihf  alliniiAiivi*  It  aTn«,>*ir-:i 
cr.    I.;i>  \'i|ii  -  .1.' iiii-i  ii-'i.    ('•■til.  .tiiiir    Ma>  'J7.  17'J'i.    >•  Ii.   V    K   Tii'J.     In  l>ir<l  Strmtf-**!  • 

trial,  til itiMixii-  -•lit   till-  l>>llii\«iiik;  u\*^-.i^'-  !••  tiif  I<ir«i*  : — "Th.il  lh;«  h'lO*^  Im^i  it 

ni-<-t---.ii  >  .iii*i  \\'.  -il  it  .ill  tin*  iiM'ti.i't-i-  ol  tl.i*  hoti-t  ni.»\  U*  |'ri««-iit  «l  trial  to 'k^  »^i 
v\vr\  ••!•"  ii.  i\  -.I'.-iv  it»«  i'Mii  4  Kii-i  ..  iit«'  III  till*  f.MUfi  *ii  tii«ir  Villi*  lit  ilriuA&U  ^--«M^ 
ni«'lit  "     ( '•-ii:ni<ili-'  .IxilllKil.   Iltli  ••{    M  iri  h.   I'll*!. 

In  !)>•■  :Mii  •  .11  iifni-iif  III  \V.irr>  ti  11  i-!ii.;«".  Vj>'\  .  it  H.I-  •1ii-:.|f«|.  %(\tr  niurh  •cr.'xa*  %^i 
lonrti*-'!  :i  ^f.t'j.i*]  ii  .<ii<l  li.-i-u-o:'*!!.  ht  ji  \«-r>  ^r*  il  iiiit^iritT  in  f^i-h  h'ni*^  of  ri^-'..»- 
ini'nt.  tl<  if  :iii  .ui{-*  .!•  Iiiiii'iit  %t;i<i  lint  :il-.ir«Hl  |i\  .1  i|i«>i«|iiii«iii  <if  ihi*  i^rlunirrt.  ck<x^{-^ 
aliii'i-t   i.i  i:.<    [•  .- il  •  h.«i.ii  tt  r*  lit  «Mi  h  Ifm^t- \itti*i|  :ii  tin*  niiit<triti**«. — 4'h>i«tii« 

*  \U  7  A  •*  (i..i  I\'  i.  L>*.  H.  1...  It  |.  f  ii.k.ifl  "ili.ii  wh'Ti'  tht*  kini:**  mi^*«iT  •KaTI  ^-* 
plt'.i^t-.l  '.••  .  \:.  r.  1  il."  r'>v.il  in^  i>  \  !••  .iii\  ••ih-iplfr  mniii  t«^l  »*i  f«>h>ny.  |  nnirhal  ir  v.ta 
cii'.kil.  •>!  •  !!.•  r«.'--.  .iiiii   l>\  w.itr.iiil  iiii'i«-r  hi^  i4>\al  "lijn-ni.iiiiz^il.  i'^ninlt'r*i^ii#«l  Vv  * 

itf  III-  I  :  i  ■   ;  ti   >•-•  t4:.iri f  -ii!«-.  -ii.kll  k*r-iiit   t«i  «iii  li  ntli-n-hT  vithf-r  a  fnv  or 

ditiiMi  il  I  .1!  i  ii.  i!i>  iloi  l.:ir;«.*  .it  Ntii-|i  ■•tl«ii>liT  (•'.it  ••f  tti»t4»il\  in  ih^  ra*^  of  a  frn* 
panhiii.  .itii  t'.f  }>«i!  <•  !ii  itii-4- •■(  tli4>  i  t.i|il.ti>in  in  iff  4-.i-t*  nf  a  nin<lili<*nal  |«n|nti.  ■h*Z 
lia%'f  tit*-  •!!••(  'i!  .«  |>.ir<iiiii  iiichr  lin*  ^'r^al  "^mI  !<t  ^tit'li  <*lT«-ii<lrr  a«  to  th^  Mr«v  4<r 
whit  il  '>ii*  t.  I  .iKJ  '1  -li-ill  !••'  -•  ^'i.iiiii  •!.  ri>i\i'h**l.  .iiM.i\ «.  iliai  no  fr»*r  |«fd*«i.  mne  «•! 
•llili  il:-<  i.    :  j>-  :it  t    iii-i-iftii  ii<  •■  tii*-|4-*i:.  li-'F  .in>  n-ipiit •••li.il  |>ai«h*n.  nur  the 

of  tit Il  i  !.-'ii   .'iifiiit  III  .iii\   •>!   til*'  •  .i"«-*   ai>iii-".iii|.  ^Iirfll   iin'Trnt  uC 

ptiii>!.tii<  t.t   *.•  •\]  <  il  ti t!<  liiiiT  niu'it  •>*!<•  t %«.-•■  i-**  liwttiLy  M^iirnr^^l  ott  a  m^— 

ijni'nt   .  •  I  '.  ■  *    iri    t   r  .iii\    h\  -ti\   •  xtiinr.:!*-*!   .ift>  r   :li*-  cr-.intinft  of  ^ny  tuch   f«f%k« 
Till"  •'  •  '     Il  I-  :ii  o:i>  -;  tiM  •>  u  T*-  •11. i>  tiif-iiT  of  -'  •  : .  I  ••!  tht*  iiiir«*|M«Ale«l  •lalula  6G«a  IV 
c.  'J't.  w  :r  h  tli.-  i-xi  I  I  •  ...II  iif  till-  |-r'i\  I-".  w  i.i«  il  i»  iif» . 

Hy    ■<••     •    III    •     47.  tin-  kiiik'  ii>  i\  -tlit  i>' ■:!'•-  1 1.4   ^*>>\«'rn«>r  iif  anv  piac#  to  wkfeck 
ffict*  ari*  tiaii!i|-::«i|  t>i  n-mit.  viiltvr  al>.^4.  lutfl)  ur  cvuditiooally,  UM 
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2.  Next,  it  is  a  general  rule  that  wherever  it  may  reasonably  be  presumed  the 
kin^  i8  deceived,  the  pardon  is  void.(fl)  Therefore  any  suppression  of  truth,  or 
Hu^;rc8tion  of  falsehood,  in  a  charter  of  pardon  will  vitiate  the  whole ;  for  the 
kiii;^  was  misinformed.(/>)  3.  General  words  have  also  a  very  imperfect  effect 
in  pardons.  A  pardon  of  all  felonies  will  not  pardon  a  conviction  or  attainder 
of  frlony,  (for  it  is  presumed  the  king  knew  not  of  those  proceedings,)  but  the 
conviction  or  attainder  must  be  particularly  mentioned ;(c)  and  a  pardon  of 
felonies  will  not  include  piracy/e^)  for  that  is  no  felony  punishable  at  the 
common  law.  4.  It  is  also  enactea,  bv  statute  13  Ric.  II.  st.  2,  c.  1,  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  partiou- 
Jarly  8)>ecitied  therein  ;  and  particularly  in  murder  it  shall  be  expressed  whether 
it  was  couunittcd  by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which 
Sir  Edward  Coke  observes(^e)  that  it  was  not  the  intention  of  the  parliament 
that  the  king  should  ever  pardon  murder  under  these  aggravations;  and  there- 
fore they  prudently  laid  the  pardon  under  these  restrictions,  because  they 
did  not  conceive  it  possible  that  the  king  would  ever  excuse  an  offence  by 
name,  which  was  attended  with  such  high  aggravations.  And  it  is  remarkable 
enough,  that  there  is  no  precedent  of  a  pardon  in  the  register  for  any  other 
homicide  than  that  '''which  happens  se  defendendo  or  per  infortunium:  to  r^jA-i 
which  two  species  the  king's  pardon  was  expressly  confined  by  the  sta-  '• 
tutes  2  Edw.  111.  c.  2  and  14  Edw.  III.  c.  15,  which  declare  that  no  pardon  of 
homicide  shall  be  granted  but  only  where  the  king  may  do  it  by  the  oath  of  his 
crown ;  that  is  to  say,  where  a  man  slayeth  another  in  his  own  defence  or  by 
misfortune.  But  the  statute  of  Richard  the  Second,  before  mentioned,  enlargee^ 
by  implication,  the  royal  power,  provided  the  king  is  not  deceived  in  the 
intended  object  of  his  mercy.  And  therefore  pardons  of  murder  were  always 
granted  with  a  non  obstante  of  the  statute  of  king  Richard,  till  the  time  of  the 
revolution,  when,  the  doctrine  of  non  obstante's  ceasing,  it  was  doubted  whether 
murder  could  be  pardoned  generally;  but  it  was  determined  by  the  court  of 
king's  bench(/)  that  the  king  may  pardon  on  an  indictment  of  murder  as  well 
as  a  subject  may  discharge  an  appeal.  Under  these  and  a  few  other  restrictions, 
it  is  a  general  rule  that  a  pardon  shall  be  taken  most  beneficially /or  the  subject, 
and  most  strongly  against  the  king. 

A  pardon  may  also  be  conditional ;  that  is,  the  king  may  extend  his  mercy 
upon  what  terms  he  pleases,  and  may  annex  to  his  bounty  a  condition,  either 
precedent  or  subsequent,  on  the  performance  whereof  the  validity  of  the  pardon 
will  depend ;  and  this  by  the  common  law.(^^  Which  prerogative  is  daily 
exerted  in  the  pardon  of  felons  on  condition  of  being  confined  to  hard  labour 
for  a  stated  time,  or  of  transportation  to  some  foreign  country  for  life  or  for  m 
term  of  years ;  such  transportation  or  banishment(A)  being  allowable  and  war- 
ranted by  the  habeas  corpus  act,  31  Car.  II.  c.  2,  §  14,  and  both  the  imprisonment 
and  transportation  rendered  more  easy  and  effectual  by  statutes  8  G^o.  III.  a 
15,  and  19  Geo.  III.  c.  74.» 

(« •  J  lUwk.  P.  C.  383.  (/)  8«lk.  499. 

j*)  3  liiBt.  23S.  (#)  2  Hitwk.  P.  C.  9H. 

(«)  -J  MhwIc.  p.  C.  3-<^  (*)  Trawiportatioa  l«  mM  (Bar.  862)  to  hKf  been  Inl 

{<*,  1  Uawk.  P.  C.  u*J.  inflicted  u  a  piuii«biD«nt  by  •tatnto  SB  Bis.  c.  4. 


of  th(Mr  torin  of  transportation ;  which  remission  shall  be  of  the  same  effect  as  if  his 
niitjosty  had  signified  his  intention  of  mercy  under  the  sign-manual :  and  the  names  of 
such  convicts  are  to  be  inserted  in  the  next  general  pardon  which  shall  pass  the  great 
seal. 

And.  by  sect.  20  of  the  5  Geo.  IV.  c.  84,  it  is  enacted  that  a  felon  under  sentence  or 
order  of  transportation,  receiving  a  remission  of  the  sentence  from  the  governor  of  Now. 
South  Wales,  or  any  other  colony,  who  may  be  authorized  to  grant  the  same  while  such 
felon  sliall  reside  in  a  place  where  he  may  lawfully  reside  under  such  sentence,  order, 
or  remission,  may  sue  for  the  recovery  of  any  property  acquired  by  him  since  his  con- 
viction, or  for  any  damaj;e  or  injury  sustained  by  him.  This  enactment  was  introdaoed 
phortlv  after  the  decision  of  the  court  of  King's  Bench  in  the  case  of  Ballock  «••  Dcddi^ 
2  B.  cV:'  A.  2')S.— C^iiiTTV. 

*  The  8  (ieo.  III.  c.  15  is  repealed  by  the  5  Geo.  IV.  c.  84,  and  the  JIT  «u 

by  the  7  &  8  Geo.  IV.  c.  27.    And,  by  9  Geo.  IV.  c.  32,  s.  3,  reciting  th«t  li 
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8.  With  n'j^nrrl  to  thi*  iiiAnn«*r  nf  ii/A^inny  |Kl^^>n4.  wo  mnv  nhf*rrrr  that  a 
*ilM1  P'^^'l""  ^'y  *^''^  **1  p:irli:irii«*itt  !•«  iiion*  *lH-rH*ti4-inl  thsiii  hv  thi*  kitiif  •  rh%r 
" ^  Xvr;  for  it  inati  i**  iitit  iMUitiil  ti»  plrad  it,  hrit  tli«*fNiun  mii^l  ^r  'i/fkit-*  tak* 
liotiiv  of  it  ;i II  iii'iili«'r  r:ii>  h«'  ioH«*  thi*  lH*ii«'tit  *»!  it  )iv  hi4  ourii  Afi-Af*  «ir  nr^lv- 
g(*iicH*,  UN  hi*  tnay  «it  tht*  kiii;;'^  charti'r  i»l'  |iani«Mi  Ai  Thi*  kint;'«  rhArtt*r  «^ 
imnloii  iiiiiit  U*  n|M'iia)ly  |ih'uii«*«t.  unit  that  at  n  |ip>|H*r  tiiiii*.  t'nr  if  a  man  m 
liiilii'tnl.  ami  lia?«  :i  panhiii  in  hi-*  |NN-k«*t.  aiiii  atttTwnnlA  |iut«  hinimrll  0|i«ifi  IiM 
trial  liy  |iU*ailiiiL;  th«*  irnirial  i^nnc.  lu*  ha**  wnivi'il  thi*  U*ni«t)t  of  mirh  |Minl«tii  f) 
But  it  u  man  avails  hniiM'lt  thrri'iiruM  iUN»n  iim  hv  roiimiMit' Iuw  hi*  mav.a  |ianS'«a 
niuy  t'ithrr  hi*  |iicaih*ii  ii|Min  arrai:;nnii*nt.  <ir  in  am'M  «»!' ju<lt;in«*ni.  fir.  m  th« 
iin'Hi*nt  ••tap*  nl'  |>pM'4*i'iliii^H,  in  har  nt*  c*xi*«'iiti'in.  .^ntirntly.  hy  Matai#  IM 
Kclw.  Ill  f.  J,  no  |iani<Mi  ot  t'l'loriv  coiilil  U*  allowfi!  un)i*«4  th<*  p^rty  IipotmI 
Huri*liri  for  the  i;iNiil  ht'havioiir  hi*ton*tht*  Mhrri tT ami  «*or«in«*r^cit' thi*fl^Hiiity  ■■  • 
Uul  that  ^tatllto  in  rt'iH-alnl  hy  tho  Htatiilc  a  h  t»  W.  ami  M.  <■  VI,  whii-h.  in«trad 
ihortH»t'.  ^ivr<«  thi*  j till t;«*N  ot'  th«*roiirt  a  <iiM*ri*lioiiHr>*  |n>wit  to  hiinl  thomtnttkal 
plfmlini;  Mich  |iariioii  t4>  hin  ^mmI  lM*haviiiur,  with  two  nun'titii.  fitr  any  icrm 
nut  ext'i*i*4liii^  nrvm  y«*arH. 

4.  I«iihtly,  thi*  rfftti  ot'Hiirh  |>anlon  hy  th«»  kini;  i^  to  make  the  ofllpnflf^  a  new 
man;  to  an|iiit  him  ot'  all  <'or]M»nil  jN*iialti«*fi  and  torfcitun^  aiinrz«'«l  to  that 
offiMit*c*  lor  wh it'll  li«*  ohtuinfi  hin  i»anlon  ;  ami  not  m»  nmrh  to  rrMorr  ki»  lormrr. 
as  to  ^ivi*  him  a  now.  rn*ilit  am)  fn|»iirity.  Hut  iiothini;  mn  ni»torp  or  fnirify 
the  hliNNl  whi*n  ont-t*  <-orrii|itt*«l.  if'  the  fianlon  In*  not  aUowcNl  till  aJtrr  at- 
tain(lt*r,  hut  tin*  hii;h  anil  tniii?«4*4*nilt*nt  |Mii«-i*r  ot  |iarliament.  Yet  if  a  prr^ift 
attaintc*(l  nnvivrM  tlu*  kini^'n  panlon.  ami  at\t*rwnrt|H  hath  a  iM>n.  that  tioffi  mar 
be  heir  to  hii«  tatht»r,  lK*4-au**«*  tin*  t'athor.  U'in^  maili*  a  new  man,  niii;ht  trmiiMnil 
new  inheritahle  hJiMNl;  thouirh  hud  he  lN*en  iNirn  U*  lb  re  the  {lartioD  he  cu«i4 
Dover  have  inheriti'il  at  ull.i/i)' 
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nK   KX»rTI<»N. 

*in^l  ^Tiir.RF.  now  remaimt  nothing  to  fiiN*nk  of  hut  eTt'mtion ;  the  comply 
J  tiofi  of  hiiniaii  |iuiii<«hmi*nt.  Ami  tiiiii.  in  all  eajx**,  aa  well  rapital  aa 
otheru  i^i*,  niii^t  Ih*  ]M-r!i»rtnff|  hy  the  h*i^l  otfii-er.  the  MierilT  or  hii»  tleMtr  . 
whiH«e  warrant  t'T  •«o  iloin^  wa**  nntiently  hy  |iri*fv|it  umlrr  the  hand  and  «m1 
of  the  ju«li;i*,  a**  it  i<«  ^till  {irai'ti'^ed  in  th«*  eourt  of  the  hinl  hii;h  atrwani  vp« 
the  ex«-fiition  of  a  {HTr:''  thi»ii;;li  in  the  eourt  of  the  |HH*rH  in  tiarliamrftt  it  it 
done  }>\  urii  frofu  ihr  kiu;;  /i  i  AfterHanN  it  waf«  e*«tahlifihe«{< r  i  that  in  cbim 
uf  lilV  the  jiiili;!'  mav  oinmaml  execution  to  U*  done  without  anv  wnt.     And 

•  iM*«ft    r.  4*  .fC.  !•    ilia!   f  e  Mf 

•   ir  •:  .!»  >*.  «.«  «M»fli-tt»  |k 

•  ««lk    4^f  .«     riork.1.*?* 


|irrvi*nt  ull  iltiiilit*  r»-<«|M*itink'  tli«*  nvil  ri^rlit*  of  |mtmiii«  t>invir|M|  nf  ftf*lnai«i  ttol 
who  |i.ivi-  iiii'li  r/'ttf*  ttii'  |>iiiii«hnifiit   t>*Mtiii'h   X\i»'\  wit**  adjt|il|fMU  il  it 

whiTi*  :iiiy  otl' iiil^r  \i\*h  I ii  i>r  •ili.ill  U' i  inii  i<  ti-i  uf  un>  fvli^ny  n*A  i  imwhilifa  wiik 

dc«th.  niid  li.ilh  •iflnri'd  IT  «)i3i!l  frplnn'  th«*  |>iii)i«hini'tit  !••  «rhii*h  ■urii  c^flrnder  hack 
hern  **r  •\tA\\  U*  .i<ipi>L'i*'i  V*r  thi*  •.ini**.  th«*  |>iiiii*htnt*t>t  •**  ■•n*liirp«l  halh  and  ilkall  kai« 
the  hk«*  ftliHt*  iiri'l  i'iin-<i"|'i*-ih  •■«  :t«  a  panlini  uipIit  th«*  irriMt   «*•!  a*  U%  thm  Mnttv 

wh«*n*<>t  till*  ••iIi'Ii'Ut  «v.k« ii\:i  r^-l-  pnivfltxl,  alw.iy*.  Ilmt  n  "thinjr  thirrin  mataf  >d_ 

nor  ilii*  tii'inr.riu'  •  t  xit  li  |<iini*ihrii«iit.  •IiaM  |>ri'\fii(  or  niiii^«i«*  anj  jumiihnwi  •• 
whirli  t)i«*  ••ttt*n  I'T  tii:^h:  'iiIotm :«•■  U*  IaM!ull\  *i-iiti*n<*«*<i  on  a  »ul«r«|iiettl  eoATictMa 
for  any  ntlM-r  l«-!>>itx 

*A   •••ti    l-Tii   .iT*>  r  thi*  (ift.tiii-hT   liLix   tiiht-rit   :f  ).•■   h.i*   n'>  <'M«T  hmtll^r  llTiB^Var* 
lM*fiiri'  thf  uttaiii-lt-r  :  fthiTMi-r  |h.<  l.ml  will  heal  yr     ^/.  -f-.  kjrrtdu.   1  lU.  F/C  JAC 

-*OaaiBTtt!«. 

112 


Chap.  82.]  PUBLIC  WBONGS.  408 

now  the  usage  is  for  the  jad^  to  sign  the  calendar,  or  list  of  all  the  prisoneraf 
namcH,  with  their  separate  judgments  in  the  nuurffin,  which  is  left  with  the 
sheriff.  As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name, 
*Met  him  be  hanged  by  the  neck;"  formerly,  in  the  days  of  L<atin  and  sbbra- 
viation,((^)  *^8U8  per  col.*'  for  **  su^eiulatur  per  eoUum," — And  this  is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  taking  away  the  life  of 
unot))er.(e)  It  may  certainly  afford  matter  of  speculation  that  in  civil  causes 
there  should  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  debt, 
iH8ued  in  the  king's  name  and  under  the  seal  of  the  court,  without  which  the 
sheriff  ^cannot  legally  stir  one  step;  and  yet  that  the  execution  of  a  ri^Atu 
man,  the  most  important  and  terrible  task  of  any,  should  depend  upon  '-  ^^ 
a  marginal  note.^ 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  con- 
venient time;  which  in  the  country  is  also  left  at  large.  In  London,  indeed,  a 
more  solemn  and  becoming  exactness  is  used,  both  as  to  the  warrant  of  exe- 
cution and  the  time  of  executing  thereof:  for  the  recorder,  after  reporting  to 
the  king  in  person  the  case  of  the  several  prisoners,  and  receiving  his  royal 
pleasure  that  the  law  must  take  its  course,  issues  his  warrant  to  uie  shenfb. 
directing  them  to  do  execution  on  the  day  and  at  the  place  assiffned.(/)'  And 
in  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  brought 
there  by  habeas  corpus,  a  rule  is  made  foi^  his  execution,  either  specifjring  the 
time  and  place,(^)  or  leaving  it  to  the  discretion  of  the  sheriff.(A)  And 
throughout  the  kingdom,  by  statute  25  Geo.  II.  c.  87,  it  is  enacted  that,  in  case 
of  murder,  the  judge  shall  in  his  sentence  direct  execution  to  be  performed  (m 
the  next  day  but  one  after  sentence  passed.(t)  But,  otherwise,  the  time  and 
place  of  execution  are  by  law  no  part  of  the  judgment(Ar)'  It  has  been  well 
ob8erved(/)  that  it  is  of  great  importance  that  the  punishment  should  follow 
the  crime  as  early  as  possible ;  that  the  prospect  of  gratification  or  advantage 
which  tempts  a  man  to  commit  the  crime  should  instantly  awake  the  attendant 
idea  of  punishment.  Delay  of  execution  serves  only  to  separate  these  ideas | 
and  then  the  execution  itself  affects  the  minds  of  the  spectators  rather  as  a 
terrible  sight  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  substituting  one  death 

(rf)  8t«andf.  P.  C.  IftL  (*)  8m  Appemlix,  I S. 

(•)  6  Mod.  22.  (0  Am  p«cv  ^^ 

(/)8ee  Appendix.  {4.  <•!  SolwM  by  tbv  twelvt  JvdfM,llkli.lOa«ou  IIL 

(#)  State  TriaU,  vi.  382.  WntL  €L  (<)  BMcar.  ch.  IS. 


^  Though  it  be  true  that  a  marginal  note  of  a  calendar,  signed  by  the  judge,  is  the  only 
warrant  that  the  sheriff  has  for  the  execution  of  a  convict,  yet  it  is  made  with  mors 
caution  and  solemnity  than  is  represented  by  the  learned  commentator.  At  the  end  of 
tlie  assizes  the  clerk  of  assixe  makes  out  in  writing  four  lists  of  all  the  prisoners,  with 
separate  columns,  containing  their  crimes,  verdicts,  and  sentences,  leaving  a  blank 
column,  in  which,  if  the  judge  has  reason  to  vary  the  course  of  the  law,  he  writes  oppo* 
site  the  names  of  the  capital  convicts,  to  be  reprivedf  respited,  transpmied,  &c  These  lour 
calendars,  being  first  carefully  compared  together  by  the  judge  and  the  clerk  of  assiiSt 
arc  signed  by  them,  and  one  is  given  to  the  sherift^  one  to  the  gsohtr,  and  the  judffe  and 
the  clerk  of  assize  each  keep  another.  If  the  sheriff  receives  afterwards  no  specisJ  order 
from  the  judge,  he  executes  the  judgment  of  the  law  in  the  usual  manner,  agreeably  to 
the  (liroctionn  of  his  calendar.  In  every  county  this  important  sulyect  is  settled  witli 
great  deliberation  by  the  judge  and  the  clerk  of  assize  before  the^udge  leaves  the  assise* 
town  :  but  probably  in  different  counties,  with  some  slight  variationb,  as  in  Lancashire^ 
no  calendar  is  left  with  the  gaoler,  but  one  is  sent  to  the  secretary  of  state. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial  or  cer» 
tifioate  to  the  kin^fs  most  excel (mt  mqfesty,  directed  to  the  secretary  of  state's  ofllce,  stating 
that,  from  favourable  circumstances  appearing  at  the  trial,  he  recommends  him  to  hm 
majesty's  mercy,  and  to  a  pardon,  upon  condition  of  transportation  or  some  sli^t 
punishment.    This  recommendation  is  always  attended  to.^-CaaiSTiAN. 

'*  But  now,  by  stat.  I  Vict.  o.  77,  s.  1,  no  re|K>rt  is  to  be  made  to  her  mijesty  of  Ilia 
case  of  any  capital  convict  at  the  central  criminal  court;  but^  faj  seek  6,  the  ooart  shall 
of  its  own  authority  direct  execution  to  be  done  on  ofienders.— oiBwaift. 

'  See  3  Burr.  1S12.  And  even  the  above  statute  is  only  dhreetotr  as  to  awaidingthe 
day  of  execution,  and  does  not  render  it  an  aMsntial  laqpdritSb  Milk  A  &OL<I  SMiP^ 
Chitty. 
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formnothor,  withiMit  Ihmii:;  :;niliv  ot'li'loiiv  himaoll',  a*  \i»»  lM>«>n  form^riv  ■■i<l  'h> 

•iir  1  '*  '**  '***'*'  ''^'*"  *^*^  '^^'^  Kilwiinl  I'likr.  HI  hihI  Sir  MaUIivw  lisle* o.  thai 
^  vwu  iIh*  kiiii;  raiiiiut  i*hitiii;«*  tin*  |iuiii*«linii*iit  lif  tlio  ltt%i  liy  alu-riii|;  the 
haii^ni;  or  hiirnitiLC  i>i(<i  U'liiuiliii^;  tii«iiii;li  whrii  U*lii*uiliit|»  in  |iart  «if  the 
RCiiteiuv  tli«*  kiuii  iiiav  n'liiit  tlio  n*Ht.  Aii«l.  notwii}i<«tttn«liiiK  iM>iiit*  r&AUpk« 
to  thiM*«iiitntry,  Sir  K«lHiini  i'nko  !*t«Hitly  iiiaiiitainx  thul  ** jufiiram*ium  eM  In^Ums, 
Mon  ejrmfiliit.'  Hut  oihfn*  havi*  iIiiiiil;Ii1.i  ;m  bihI  iiKin*  jii*»tly.  that  thin  |inmt;*»- 
tive.  Ihmhi;  l(itii)ilo<l  in  nirny.  ainl  iiiitiifMit»riuny  i*x«*rrifii-4i  hy  thiMTiiwn.  i»  |«ft 
of  thi*  4*4itiiini>ii  law.  F«*r  IntlitTio.  in  «*v«tv  in«ian«-«*.  all  iIh'm*  fX(*haiit;r«  haw 
Imhmi  t<>r  ini»ri*  nii'n'irui  kimin  ot  «l<>atlt;  aii«l  how  lar  thi4  niuv  al^>  tall  withia 
tilt*  kihi:'**  |NiWfr  ot'  i;ntntint;  «><»ni|iti<inal  |iitrtion<» — vtx  ,  hy  n'iniltinir  a  vrvrre 
kind  of'  ilcatli.  on  ri»nilition  that  tli«'  t-riniinal  **nlintttft  to  a  niil<i«*r — 1«  a  maltrr 
that  inav  h«*ar  cimHiiltTatiiin.  It  in  olmonahh*  that  whm  loni  Staff^tnl  waa 
oxonitiMl  tiir  th<»  |»o|ii-li  plot  in  th«*  ri*iifn  of  kini;  t'harh'M  thi*  SMt»n<i.  thv  thrtt 
Hhc'riffHiil  l.onilon,  haxiiiL;  r«Mvi\«Ni  tin*  kini;'H  writ  tor  h«*hi*atliii^  hirn.  |N*titi«if»rd 
the*  h<iiiM*  o|  jiinU  liir  ii  4'4ininian4|  «>r  onlrr  t'mni  thcMr  |or«|fihi|Hi  how  thv  ••hI 
jucigiiuMit  hIioiiIiI  U*  «*xim-ii(i*i|  ;  tor.  h«*  h«*in;;  |irotM-riil«*tl  hy  iiii|N*ai-hni<*iit,  thrr 
uiiltirtaiii«*4l  »  notion  i  whirh  i«  Kaiil  tti  havi*  lit*«*n  iMMnit«*nttiu*f<l  hv  h>nl  KsiwH) 
that  tho  kini;  rouhl  not  |mril<»n  any  |mrt  <>!'  tin*  ft««nti«hrc-.i7)  The  lf»rdii  r»- 
■olvod^r;  that  tin*  M-rii|ili*r*  of  tlu*  r«h«*rit)H  won*  unniH*(fiMiry,  and  dii*larrd  t^al 
Uie  kiii^'H  writ  oufrht  to  U*  (»lK*ycd.  lHHap|Niint4Mi  (»t'  ruininy;  a  flame  in  thmn 
aaiieiuhlv,  tlu*v  ininii'<iiat4*lv  Hii;nitiiMi>  x  i  t<»  th«*  hoii<M*  ot'ronimonn.  hv  one  of  the 
niemlM'n*,  thai  thoy  wc*n*  not  natir*ti«*«l  a!«  to  thi*  ]Hiwt*r  ot'  the  naid  writ.  Thai 
house  took  tw<idavrt  to  (M»nNiil«*r  «»l  it.  ami  thiMi/f)  Hiillenlv  n*tM>lve«l  that  tbe 
houHe  wa-H  ntntint  that  tlio  nhfritf  ilo  «*xiH*ute  h»ni  Statfonl.  hy  iievenne  bin  h««4 
from  hin  ImmIv.  It  ii  t'iirtlii'm*lutt*«l.  that  whm  athTwanlft  tneMime  loni 
wan  contliMiintMl  tor  hi^h  tri*afM»n  n|Hin  indi<'tm«*nt.  the  kiiii;,  while  he 
MlUtl  ^'***  ii;noniiniourt  part  «»t  tht*  *»H*ntrn(-«*,  oIimtvimI  **that  hiA  hirdnhip  wn«ki 
-'  ni»w  timl  that  h«*  wa«*  ]h»hki*hmm1  of  that  pn*n>^itive  which  in  the  raae 
of  h>rd  Statfonl  he  had  fh*ni4-il  hini.'iM)  t>no  can  hanllv  deternitne  (at  tbta 
dintance  from  tho-.r  tiirhiilcnt  timer*  i  which  niont  to  ili^appnive  of.  the  tiHlereat 
and  hah ::ui nary  z«'al  of  the  huhjcct,  or  the  (*<ni1  and  cruel  narraam  of  tb# 
iioven*ii;n. 

To  ciinrlmlc:  it  i**  ch-ar  that  if.  ufMin  jui)inn(*i>t  to  U*  hani^^d  hy  the  neck  till 
he  ih  dead,  the  criminal  U*  not  thonm^hly  kille«l,  hut  n*vive!«.  the  »henff  ma%t 
hun^  liiin  ai^ain.i  t  •  For  the  t< inner  han^im;  wa**  no  e.\«*cuti«>n  of  the  fM?nirnrr , 
and.  if  a  faNt*  tcnderne****  uere  to  U*  indulged  in  hin-h  cahcii,  a  multitade  ul'  «>o4- 
luMonH  nii^iit  c MP* lie.  Nay.  even  whih*  tthjiiralP>hrt  were  in  torre^x)  —eh  a 
rriminai.  hi»  ri-\i\inL;.  ^\at  not  alhiwiMi  to  take  Nuu-tuank'  and  ahjure  thonPttlM; 
hut  liiM  th'eiii:;  to  oaiM-ttiary  wa«  hehl  an  encafN*  in  tin*  olHcer  ly) 

An«l.  Iiaviiii;  thii**  arrived  iil  the  /w^f  Hta^e  i if  criminal  pnM^eedinipa.  or  ex^ 
rntion,  the  «'nii  anil  ciimpli'tion  id'  human  /'i/nMAmmf.  which  wa«  the  Mxtb  at 4 
laMt  hea'l  ti»  lie  i-iiii^idfifl  iimler  the  di\  i^b'n  ol  yuUn-  irr«iN/Ji.  the  fuvrth  aid 
lant  ohji-i'C  iif  the  lau  n  nf  Kii^laml.  it  nta\  n«iu  M*em  hi^h  tune  to  put  a  prncj^ 
t4>  thcM*  4'i>niini-iiiarie"t.  whirli  the  aiith*ir  m  \irv  i«en<»ihle  have  alnpailv  awrlled 
t4>  t<Mi  ^n>a(  ieni;tli.  liuc  he  canimt  th^imiM  the  ntudent.  for  whoae 
thi*i«e  rti«limentn  w«-n'  «irii;inail\  compihil.  without  en4it*avonrin|;  to  rprall  t«* 
memory  xtinie  jiritM-ipal  <iiitline<i  nf  the  le^pil  4-tinMituti«in  of  thia  roantry,  hx  a 
fih«)rl  lii-(i*n«-al  re\ii>w  of  th«'  nioM  4*«in«iili*nihle  n'Voluti4>nii  that  bav*  bappcMl 
in  the  laux  ^f  Kn inland  tnaii  the  earlie«»t  to  the  pn*M*nt  time*.  And  ikia 
he  will  attempt  tn  diM-liar^e.  hi>wever  im|K*rte<-tly.  in  the  next  or 
chapter. 


•  ■ .!  ii.«-  i: 

•  J  li.t  :-  <    4i: 

Iff   •  lUn.-   Iii«l  -4  It   II    -^ 

■*    Ui'im'  J    ul    In«     Jl,  |'M>. 


I*   «*i«i  J-^r  tw.  n.  |«iL 
••i  nN4    iNv   A  IMA. 
•    :  II Him.  Jnt 
.  •  :  IM   I'  I    «ll    1  Hawk.  P.  e  «a. 
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CHAPTER  XXXIIL 

OF  THE  RISE,  PROGRESS.  AND  GRADUAL   IMPROVEMENTS  OF  THE  IAW8 

OF  ENGLAND. 

♦Before  we  enter  on  the  subject  of  this  chapter,  in  which  I  pn^iHwe,  r^tM 
b}'  way  of  supplement  to  the  whole,  to  attempt  an  historical  review  ot*  *• 
the  most  remarkable  changes  and  alterations  that  have  hai>piM)ed  in  the  lawa 
of  Ei)gland,  I  must  tirst  of  all  remind  the  student  that  the  rise  and  progrt^ss  of 
many  principal  points  and  doctrines  have  been  already  pointed  out  in  theiH)urao 
of  these  commentiiries  under  their  respective  divisions;  these  having  theri>tbro 
been  ]>artic-ularly  discussed  already,  it  cannot  be  ex}>ected  that  1  should  ro* 
examine  them  with  any  degree  of  minuteness,  which  would  be  a  most  tedious 
undertaking.  What  I  therefore  at  present  propose  is,  only  to  mark  out  soiuo 
outlines  of  our  English  juridical  history,  by  taking  a  chi'onological  view  of  tho 
state  of  our  laws  and  their  successive  mutations  at  different  ]>eriods  of  time. 

The  several  periods  under  which  I  shall  consider  the  state  of  our  legal  polity 
are  the  following  six:  1.  From  the  earliest  times  to  the  Gorman  conquest;  s. 
From  the  Norman  conquest  to  the  reign  of  king  Edward  the  First ;  8.  From 
thence  to  the  reformation;  4.  From  the  retbrmation  to  the  *restoration  r^iAo 
of  king  Charles  the  Second;  5.  From  thence  to  the  revolution  in  1GS8 ;  *• 
G.  From  the  revolution  to  the  present  time. 

I.  And,  first,  with  regard  to  the  antient  Britons,  the  aborigines  of  our  island, 
we  have  so  little  handed  down  to  us  concerning  them  with  any  tolerable  cor» 
taiiity  that  our  inquiries  here  must  needs  be  Vi^ry  fruitless  and  defe(?tive.  How- 
ever, from  Cicsar  s  account  of  the  tenets  and  discipline  of  the  antient  Druids  In 
(laul,  it)  whom  centred  all  the  learning  of  these  western  parts,  jind  who  wuro, 
as  lie  tells  us,  sent  over  to  Britain  (that  is,  to  the  island  of  Mona  or  Anglesoyi 
to  be  instructed;  we  may  collect  a  few  points  which  bear  a  great  aftinity  ana 
resemblance  to  some  of  the  modern  doctrines  of  our  English  law.  Particularly 
the  ver}*  notion  itself  of  an  oral,  unwritten  law,  delivered  down  from  age  to  ago 
by  custom  and  tradition  merely,  seems  derived  from  the  practice  of  the  Druios, 
who  never  committed  any  of  their  instructions  to  writing,  possibly  for  want  of 
letters;  since  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  Britishi 
wliich  the  industry  of  the  moderns  has  discovered,  there  is  not  in  any  of  them 
the  least  trace  of  any  character  or  letter  to  be  found.  The  partible  quality  al»o 
of  lands  by  the  custom  of  gavelkind,  which  still  obtains  in  manv  parts  of  Eng- 
land, and  did  universally  over  Wales  till  the  reign  of  Uonry  Vlll.,  is  undoubt* 
edly  of  British  original.  So  likewise  is  the  antient  division  of  tho  goods  of  an 
intestate  between  his  widow  and  children  or  next  of  kin;  which  has  since  b«oo 
revived  by  the  statute  of  distributions.  And  wo  may  almi  remember  an  io- 
staiice  of  a  slighter  nature  mentioned  in  the  present  volume,  whore  the  Nam# 
custom  has  continued  from  Comar's  time  to  the  present;  that  of  burning  A 
woniao  guilty  of  the  crime  of  petit  treason  by  killing  her  husband.' 

The  great  variety  of  nations  that  successively  broke  in  upon  and  destroyed 
both  the  British  inhabitants  and  *c*onstitution,  the  Jtomans,  the  Picts,  i-^jaa 
and  al'uT  them  the  various  clans  of  Saxons  and  Danes,  must  necoMiiarilv  ^ 
hav>'  ciuM'd  great  confusion  and  uncertainty  in  the  laws  and  antiquitien  of  tho 
kill.:  1  >:ii ;  as  they  were  very  sfx>n  incorporated  and  blended  tfigother,  and  thoro* 
fo:-'-.  w.-  may  suj>pose,  mutually  communicated  to  each  other  their  reMpectiTO 
u>-;i_:' -.. '/;  in  regard  to  the  rights  of  pn>|>erty  and  the  punishment  of  crimiNl. 
So  iltrit  it  is  morally  imp^Msible  to  trace  out  with  any  degree  of  accun.^'y  trhen 
the  mv>  nil  mutations  of  the  common  law  were  made,  or  what  was  the  ritn]HH:i\w9 
origirial  of  those  several  customs  we  at  present  use,  by  any  chemical  resolutiofl 


^  But  thiji  U  now  altered,  bj  9  Geo.  IV.  c.  31.    8ee  anU,  p.  204. — Cmbistuw. 
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of  t1ii>ni  to  thrir  lir**!  nri'l  r«iiii|Miiit*iit  pnii(*i|ilrii.  Wc  can  M*ldoni  pmiKmDr* 
that  fAi.«  <-ii;*tiiiii  Man  «|i'riviM|  tn'Hi  tlu*  HritiMin;  thtit  nan  |i*U  brhind  by  ibm 
Huiiiaiii?* ;  f/i'.«  ysiir*  ai  im*<  f«t«*ury  |in*4'Uiiti«»ii  mcaiiiHt  flu*  I'lrtn;  rA4ff  was  inlnviarv^ 
liy  th«'  SuxniiN,  iti««  Mil  till  Uiil  hy  tlit*  nuiit-n,  l»ul  atlcrwardn  rt-ntomJ  i*y  ti.« 
^uritutiiM. 

\VlH*rt*viT  tliir*  ran  l>i'  flMtic,  it  im  matter  nf  i;n*ut  ciiriiNiity  and  pumr  a«r;  h«t 
thiti  run  v«Tv  nirt-lv  l>i'  tli«'  cum'.  n«»t  ttnlv  t'n»ni  tiic  n'aM»n  aUivt*  ni«*iili<Kir«l,  bat 
alH»  triiiii  many  i>tlirrft.  Kit>t.  t'r«ini  tli<*  nut  tiro  <»!'  iradittdnal  lawn  in  iprnermi. 
which.  U'in^  iirrotiiiiifNtntiMl  ti»  tho  i*xi^«*n('i«*»  nt'  tht*  timim,  nuffcT  hr  iir|fr««« 
iniK'nMhli'  variation**  in  |)rarti«'««  ;i^>)  hm  ihut  thmjich  u|Mm  c*««ni|iariiM>n  we  |4ai&iT 
diMt'rn  tiio  alti'ratiiiii  ni'  tlio  law  triiiii  what  it  wai  five*  hun«ln*i|  vrara  atfu.  \ri 
it  IM  iniiH>^f«iMi>  toilt-tiiii*  thr  |irr4*iM*  |H*rifNl  in  uhirh  that  altcretiim  aix*nird.  any 
mon*  than  u«*  can  iliM>crn  the  chan^cN  ot*  ttie  U-«l  of*  a  rivrr  which  Tanr«  it« 
iihc»r^*M  hy  ctiiitiniial  «h*cr«*um*!«  and  ulhivinnn.  S«*<'i»ndly.  thin  kN*4'«>mra  iBi|«rmc- 
ticahh*  t'mni  the  nnti4|iiitv  «>t'  the  kiiiifdom  and  itii  p»vcninu«nt,  which  ahmr. 
though  it  hail  )»%*cn  di?«tui4ici|  hy  n«i  foreign  iiivaninnfi.  wciuM  niakv  it  impnMild* 
to  Si'urch  out  the  orti;inul  «it*  ilH  hiwr*.  unU*f«fi  we  ha<l  an  authentic  ni<inumciit« 
*4ini  ^'>^*>*^***'  **'*  ^'>**  J**^'**  hud  hy  the  hand  of  Mi*iK*fi.(r»  Thinlly,  *thk*  a»* 
^  certainty  <it' the  true  firiirin  iff  |iurticular  i-uMonm  niunt  alfM»  in  |Mirt  have 
ariiM*n  fmni  tlie  nicanH  when*hy  ('hrir*tiunity  wuh  |tn>|iainite4i  anions  uor  Sa&cm 
aniH*f«ti>n«  in  thi-i  i«*hind.  hy  h-arniHl  tiireii^nern  hn»u^ht  over  from  RiHnc  aa«l 
other  ci»untrie(«.  who  iinilouhttMllv  carried  with  them  manv  of  their  own  natHmal 
CtiHtonin.  and  |»ri»hahly  prevaih-il  u|Min  the  Htute  to  ahn>i:ate  nach  aaaisr*  aa 
wore  incon^i^tcll!  uith  i»iir  h<tly  reiit;i«'n.  und  t<»  intnNluce  many  nthrm  thai 
Wert*  niort*  confi»rntuhU'  thereto.  And  thii*  |N*rhu|if«  may  have  |>ttnly  bcv* 
the  cuu«M*  that  we  rind  nt»t  i»niv  mune  nde*«  «if  the  Mtmaieal.  IniI  aiiMi  uf  tkm 
imiieriai  and  |MintiricuI«  Iuwh.  hU*iidcii  und  ailopteil  inti»  our  own  »y»tein. 

A  furtlier  n*iiMiii  may  uUo  he  ^iven  tor  the  ^reat  vuriety.  and.  «if  cx»ui«e,  tlk« 
uneertuin  oriuinai.  of'  our  anticnt  e«*tahiiMhed  4'Ur»tomii.  even  after  tlie  Saxoa 
ffovernmeiit  uaH  firmly  i*i«t a hh**hcd  in  thin  ii*lnnil, — vix.,  the  »uhdivt»ioii  cif  iIm 
kiiiphMii  into  an  he|>tan-hy.  conMMin^  of  «even  in<h'|H.*ndont  kin^loma,  propM 
Mid  p>vcriicd  Ity  ililterent  chinn  and  cohmiei*.  Thi;*  mu»it  ntH-eiif*anly  create  aa 
infinite  <livcr*>ity  of  iauN.  even  thou;rh  all  thoM*  c«ihfni(*H«if  Juten.  An^lea,  Ang^i^^ 
SaxonH.  and  the  like  orii;inaily  H|iniii^  from  the  name  inother-ci>nntr}'.  the  t^rrml 
Nurtherii  hi\e.  whii-h  |N»ureil  forth  itn  warlike  pr«»i;eny,  and  nwamuNl  all  •wcr 
Kun  |ie.  in  tiie  hixth  ami  M'veiith  (vnturii*t*.  rhi*t  multi|dieily  of  laws  wiU 
necc-«*anly  Im-  the  cuim*  in  ^mie  dc^nM*  wlien*  any  kin^lom  in  eant«med  oat  lato 
any  |  niviiMial  (-^tahli-hmvntM,  and  not  under  i»ne  common  dii>penMition  of  lava, 
though  iiiidt'r  l)i«*  haiiie  Miverei^fii  |Hi\\er.  Much  m«>n*  will  it  hapfien  wbrrv 
iK'vcn  uiii  Miiiirctril  ^tatc>•  are  to  ftimi  their  own  «i'nMilulion  and  auiir  nit  rat- tart 
of  ^ovcriiin«iit.  though  th«*y  ull  he^in  to  huihl  U|ion  the  name  or  aiMiiar 
loundutiMii*. 

When  therefore  the  \Ve-*t  Suxouh  had  f*walloweil  u|>  all  the  mt,  and  kia^ 
Alfri*d  f uci fcdi'il  to  the  tiionarchy  i>f  Kn^land.  whert^d  htK  icrandfatlier  K|rt«vt 
wuh  tiic  l«>iiiHlrr.  hiH  nni;iity  ^eiiiu<«  |ironi|iied  him  to  undertake  a  noat  fCTvat 
*411  1  *^"'^  n«-i-e«*»ary  uork.  uhirh  lie  i««  i«aiil  ti>  have  exe«*uted  in  aa  ^maaterir 
J  a  luaiiiier.  no  h-*.-  than  to  iiewniiHJel  the  conMitution,  to  rrbaild  il  c>a  a 
plan  tlcit  oliiiiild  « inliiiv  t'<>r  a;;eH,  and  out  iif  iff*  old  diiMtmianl  materiala*  whir4 
Were  lii:i)i«<i  n|»«iii  tmU  tithi-r  in  u  va>t  and  rude  im*f(ulBrity.  to  fona  one  aav^ 
form  and  ut  Hi  ••nnii  ti-il  whole.  Tlii**  he  etftn  ted  hy  n'<lut-in|(  the  whole  kia|^ 
doni  niiili  r  ••ni*  rt^ul.ir  and  L:>*:eiiial  •^uiHiplination  of  i^ovemment,  whrtvtn  earh 
man  \«a^  :tti-\\i  t.ilii*  t<>  ln^  inuiiflutii'  ^u|N•rl••r  lor  hid  own  i^induci  and  that 
id*  hi-i  iii:ir<*>t  in  i:'liiM<in  •> :  fi>r  !••  hiiii  ue  tiwe  that  maftter-piecY  uf  Jadicial 
p«dit\.  il.«-  -It)  l.x  i^;*>ii  ••!  Kii^hiiid  iiii«>  tithiiii:^  ami  hundmla,  if  hot  into 
c*ouiiiii-^.  :tll  nmh  I-  tin*  ttit1iii*ii<-i*  ami  adriiiiii-^tration  of  t»ne  f»uprrme  ma|ciaifale, 
the  km  J  .  "  ^^li«Mii.  ;!•*  Ml  a  ;:i>ni  i:il  ri'«i-r\*<:r.  alt  tlie  extM'utive  authoritv  of  iW 
law  Ull-  !-  !  ■  i.  .i:.-l  ii<«;ii  \\'."!ii  jii^tiii'  \va^  il:'»|>«'r«eil  to  every  part  of  tha 
n*iiion  l>\  •..«..!.';   \'\  i  ••iitiiiuiiii  atm.'  <tii-t-  and  iliannei«:  whieh  wiaa 

i»>  Umi  iiM  I.'  L  »:.  c«>  ik^aa 
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tution  has  been  preserved  for  near  a  thousand  years  unchanged,  from  Alfred's 
to  the  present  time.  He  also,  like  another  Tbeodosius,  collected  the  varioos 
euHtoms  that  he  found  dispersed  in  the  kingdom,  and  reduced  and  digested 
them  into  one  uniform  system  or  code  of  laws,  in  his  Dom-bec,  or  liber  judicialis. 
This  he  compiled  for  the  use  of  the  court-baron,  hundred,  and  county  court,  the 
court-leet,  and  sheriff's  tourn,  tribunals  which  he  established  for  the  trial  of  all 
cuuHes,  civil  and  criminal,  in  the  very  districts  wherein  the  complaint  arose; 
all  of  them  subject,  however,  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law  by  the  king's  own  courts,  which  were 
then  itinerant,  being  kept  in  the  king's  palace,  and  removing  with  his  house- 
hold in  those  royal  progresses,  which  he  continually  made  from  one  end  of  the 
kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  customs, 
was  a  severe  blow  to  this  noble  faoric ;  but  a  plan  so  excellently  concerted  could 
never  be  long  thrown  aside.  So  that  upon  the  expulsion  of  those  intruders 
the  Engiish  returned  to  their  antient  law,  retaining,  however,  some  few  of  the 
customs  of  their  late  visitants,  which  went  ♦under  the  name  of  Dane-  rn^A-to 
Lage :  as  the  code  compiled  by  Alfred  was  called  the  West-Saxon-Lage ;  ^ 
and  the  local  constitutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  countries  nearest  to  Wales,  and  probably  abounded  with  many  British 
customs,  were  called  the  Mercen-Loge,  And  these  three  laws  were,  about  the 
beginning  of  the  eleventh  century,  in  use  in  different  counties  of  the  realm,  the 
provincial  pol it}' of  counties  and  their  subdivisions  having  never  been  altered 
or  discontinued  through  all  the  shocks  and  mutations  of  government  from  the 
time  of  its  first  institution,  though  the  laws  and  customs  therein  used  have  (as 
we  shall  see)  often  suffered  considerable  changes. 

For  king  Edgar,  (who,  besides  military  merit,  as  founder  of  the  English  navy, 
was  also  a  most  excellent  civil  governor,)  observing  the  ill  eflects  of  three  dis* 
tinct  bodies  of  laws  prevailing  at  once  in  separate  parts  of  his  dominions,  pro- 
jected and  begun  what  his  grandson  king  Edwanl  the  Confessor  aflterwards 
completed, — viz.,  one  uniform  digest  or  body  of  laws  to  be  observed  throughout 
the  whole  kingdom;  being  probably  no  more  than  a  revival  of  king  Alfred's 
code,  with  some  improvements  suggested  by  necessity  and  experience,  partiea- 
hirly  the  incorporating  some  of  the  British  or  rather  Mercian  customs,  and  also 
such  of  the  Danish  as  were  reasonable  and  approv>)d,  into  the  West-Saxon-Lage, 
which  was  still  the  groundwork  of  the  whole.  An  1  this  appears  to  be  the  best- 
supported  and  most  plausible  conjecture  (for  certainty  is  not  to  be  expected) 
of  the  rise  and  original  of  that  admirable  system  of  maxims  and  unwritten 
custon)s,  which  is  now  known  by  the  name  of  the  common  law,  as  extending  its 
authority  universally  over  all  the  realm,  and  which  is  doubtless  of  Saxon 
parentage. 

Among  the  most  remarkable  of  the  Saxon  laws  we  may  reckon, — 1.  The 
constitution  of  parliaments,  or,  rather,  general  assemblies  of  the  principal  and 
wisest  men  in  the  nation;  the  wittena-gemotey  or  commune  consilium^  of  the  e^ntjent 
Germans,  which  was  not  yet  reduced  to  the  forms  and  *distinction8  of     r»4tQ 
our  modern  parliament,  without  whose  concurrence,  however,  no  new     *- 
law  could  be  made  or  old  one  altered.     2.  The  election  of  their  magistrates  by 
tlio   people, — originally  oven  that  of  their  kings,  till  dear-bought  experience 
evinced  the  convenience  and  necessity  of  establishing  an  hereditary  succei     )n 
to  the  crown.     But  that  of  all  subordinate  magistrates,  their  military  offic<     lor 
hcretochs,  their  sheriffs,  their  conservators  of  the  peace,  their  coroners,  u 
portreeves,  (since  changed  into  mayors  and  bailiffs,)  and  even  their  tithh 
men  and  horsliolders  at  the  leet,  continued,  some  till  the  Norman  conq         , 
otluM-s  for  two  centuries  afler,  and  some  remain  to  this  day.     3.  The  de8c< 
of  the  crown,  when  once  a  ro^-al  family  was  established,  upon  nearly  the  si 
hereditary  principles  upon  which  it  has  ever  since  continued;  only  that  } 
ha|)s,  in  case  of  ininorit}^  the  next  of  kin  of  full  age  would  asi^end  the  thr 
as   king,  and  not  as  protector,  though  afler  his  death  the  crown  immediav     • 
reverted  back  to  the  heir.    4.  The  great  paucity  of  capital  punishments  for  * 
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firvt  ofTniri'.  «'V«'n  tlit*  iiki^i  h«ittiriiiii«  i»tr<*iiilt*r**  (hmiiit  ii1I«»win|  to  (*iimtnut«-  ii  fi>r 
a  tint*  or  t*»n,jiil,  or,  iii  lii't'uiilt  nt  {laviiii'iit.  |H-r)Niii.il  Uimijii^*;  to  iiih»i|i  •*ur 
btfnrtit  i*t'  i-iiTify  hui*  imw  in  xtiim*  fii«>iitiiiio  «u<-i-i*i*i|i*ii.  o  Tin*  prt'TAlrufv  *^ 
corlJiiii  (-ii«tt>in«*.  no  lifri«»CM  uimI  imliiiirv  fK*r%iivii  in  |ini|M»rtii»ii  t*»  rvi-ry  luaii  • 
laml,  wiiirli  tiiiirli  r«*Mfiiililr«l  lUv  IrtMial  niiittltUlhiii.  Imi  y«*t  «ic*rt*  rX«*iii|*t  tr*»m 
•II  it(*  rii;«'niii<«  li:irii-lii|»«* ;  ainl  utm-li  iimy  Ih*  urll  «*iiiiiit;h  ai-«-tiuiii«il  |**r  ly 
|iil|ilM»9iiiii;  tliriii  ('I  )m'  lir«iiiL;lit  tmni  tlir  rtnitiiirhC  hy  ttii*  hn*t  >a&iili  iii%aii«'r«, 
ill  tli<*  |ii'itiiiiivo  fiiiiili-niii<iii  :iii<i  <*iiii)ilirity  nt  flu*  inMlal  luw.  Ii«-tiin-  it  fp'i  ii.i'j 
tlu*  hiifitl**  iil  lli«*  .\Mrin:iii  jiiii^i-.  uIhi  cxlriM'ti'il  \\iv  iii«i«t  f»lttVi«li  «liKtnit«-*  At<«l 
oplirt'O'^iM'  i-iiii<*ii|iii>ii(*i'"*  liiit  111  uliat  \%:i"*  firi^iiiuil\  iiiti*iidi*«l  u*«  a  law  «*l  lit'"  r\\ 
6.  That  tln'ir  f*t:i(f<*  \vri*r  liuMi'  t*»  h'Ttritiiri*  ti*r  iri*ii«tiii,  hut  liiat  tht*  •l*«Tr*.r.« 
(if  c*?>rli<':it*»  ami  <-i>rniiiti*>ii  Mt  IiIimmI  fur  til<iii\ .  t»r  aiiv  i*(lt«'r  rniiiM*.  Ma«  ut!t  r\x 
uiikiMiwii  atiiiiii;;*ii  liH-iii.  7.  Till*  df^i-t'iit  lit  tluir  I.iiiil*  lnuli  tUv  iiiali**  ■•|uji..i . 
withnitt  any  ri:;lit  <it  ]iriiiiiiL;«*iiitiin* ;  a  i-ii«*tiini  u  Im  h  ii|it.tnii*i|  aiii«*iij  lf«« 
Britons,  ua"*  aL:ri*«M}i|t'  tn  tlif  Ifoiiiaii  law.  ainl  i  ••ntiiiiiv«|  aiiiiMi|;  tlit*  >AX<-b» 
*4141  ''"  ''"'  Ntiriiiaii  (-i»ni|ui*'*(  :  'tliiiiii^li  rraiU  iiii-i»nv«-fiii-iii.  ah«l  tiiitn*  r«|«- 
^  (iallv  di'^triictivi*  to  aiitii'iit  laniilirr*.  wlnrli  an*  in  niMiianliu-^  ni'^  ■  tmanr 
to  IM*  Mi]>)Mirt<>4|.  in  iinltT  tn  t'oriii  an«l  k«*t*|>  up  a  ni>)iili(y  or  iiitrriiioliBtf*  alAtc 
botwt*fn  tlit<  |irinri*  ami  tli«'  fiininmn  iniipli*.  '^  Tin*  timrtN  tit' jiii»tii-i*  i«jii«:*tc^ 
prinriiially  nl'  tin*  mnniy  niiirt"*.  ami,  in  ruM**<  nt  Wfii;lit  ur  iiK-fty.  th«-  kniic  • 
court  liriil  U-tnrt'  liiiit<*iil  III  |N-pMin.  at  tin*  tinii'  nl  lii«i  |*arliariii*iitn,  wlmii  «rr» 
tiHually  ImMfii  in  ililfiTfiit  |ila(-i"*.  ai-t'inliiii;  a**  lu*  ki'pt  tlu*  ihrtn*  i;rvat  te*ti«a«t 
of  i*liri**tina**.  Ka**tir,  a!i«i  WliitMiiitiilr ;  an  iii!«titulii»ii  whu-li  wmn  a>|ii|itni  k«r 
kin^  .\lli'ii«i»  VII.  fit  ra**iili*.  alHuit  u  t-i'iitiiry  atti*r  tlu*  i-«ini|u«-<»t.  whti  at  tb« 
■anil*  tliri'f  i^rrat  tfa^tn  wa*«  uonl  tn  a«*«fnilil«*  li:^  iitiliility  ami  }in*iBtt*^  in  bia 
court,  ulm  tlifn*  In-anl  ami  •li'>ii|i'i|  all  ri»iitniv«T-ir^.  ami  tlu-n,  liavin^  m«>i«rU 
hia  inNtnirtinii**.  il<'|i:irti'il  hfiini'.f/ 1  T1i«-m*  t-niiiity  i-nurl*.  Iiuwcvrr,  ti:llriv-l 
(Void  tht*  iiii"li'rii  mih***  in  that  thf  fiTl«*«*ia**tir.il  aii'l  civil  juriiMlh  iiiiii  «rra 
bl«nileii  t<i:;i'th«T.  tin*  lii**liii)i  ami  thf  raMitriiian  or  ■«hi'riir  iiittiiii;  in  Ibi^  fl«m« 
county  t'liiirt  ;  an*l  aUo  that  tin*  il«i-i-inii<«  ami  ppN  t-i-iini^n  thvrviii  «m-  mvrk 
mort*  ^inl|»l•■  aiitl  iiiii'iiiliarra*^*H*ii :  an  a<ivantat;«*  h  hit  h  will  aluiay*  Bltrn<l  Um 
intancv  nt  aiiv  law-,  hut  wi-ar  i  tl'  u^  (li«*v  ifrailiiallv  a<ivaiii'i*  t«»  aiitiuuiti  V 
Trialf*  aiii<>iii;  a  )n*ii|iI«*  ^^\^^t  had  a  vrry  -tlnMiL;  tinriun*  nt  f»ii|H'r»titioii  «t*r^-  |vr- 
niittcHl  t«>  1m-  hv  "t-itif,  hv  thf  r'.r^Hfi.  or  ni<ir*H«l  nt  fX«-«-niti«in,  i*r  hv  *r*ii^t  ■•»  Lxw 
with  <'i»iii}Mir::atiir-.  it  tin*  |»:irty  cIhi-m*  it :  hut  lri-i|U«'ntly  thry  wt-rt*  al««i  by  ^ary.- 
lor,  uli«*tiii-r  nr  iiii  thi-ir  nir:f«  tM>n-i-i«-<l  iin-<'i**4*!v  tit  twrlvt*  iiieti  tir  iit*np  k«i%&4 

«  I  • 

t«>  a  ^trlf■l  iiii.iiiiMiiix.  \<-t  thf  i;iiii*ral  (•m|i>.iiiii[|.iii  of  thi«  adiiiirahlr  rntrrvJtt 
of  truth  aifl  iiif-t  iiii|iMrta!ii  u'lianliaii  Uith  nt  |Hih|ii  uiitl  |invato  lil»«:rty  «vo«« 
to  our  Sa\>in  ani-i'-*tnr^  Thii*«  -IinhI  i)i«>  ifriirrai  traiiii*  ut  «*ur  |Nility  at  ihr  Ximm 
of  till*  Ni>riiian   iti\a**ii>ii.  \\h«'ii  tin*  hfc-niiii  imtiimI  iA'  our  Iv^al  liuttur^'  vK^m- 

II    Tin**  r«*niai-kahh*  i-viiii  wmiii^ht   a^  i;n*al  an  alt«*ratinn  in  <iur  law«  a*  it 

<lt(i  ill  our  aii(ii-ii(   hill-  ^it   kitii;^;  ami  thnui;h  tin*  alti'nilioii  ot  the  lunut*r  «^ 

*41'  1     *'*^'''  '*'*'  ratln-r  hy  tin*  *rnii*««*iit  nt  tin*  |mii|iii*  than  any  h|;htol  cvm^arM, 

*     vi  I  that  •-•iitxi'iiT  Hi-i'iii-  tn  havi*  hfcii  partly  fxtortfil  by  tvar,  and  |airtlj 

l^ivi'ii  uiihiiiii  aii\  apprrhi'ii-mn  nt  thf  rniiMMpifiuf •«  vilitrb  alU'rwar<l»  raiattd. 

1.  Aiiiiiiii;  till-  fir'»t  iit  thi***«'  altiTalmn^  \%-i*  may  rt*«-kuh  th«*  M*|«rBtNMi  ol  tiM 
M'i'li'MaxlM  :il  ««>iirt'*  ipiiii  tin-  i*i\il,  t'tb*rti*<i  ill  nrtliT  to  ininiitiatv  ibc  nrv  kiac 
with  till*  p«>pi*<h  I  liTu'v.  wilt  I  ti»r  oniiir  liriK*  U'tiirt*  bad  bt*<*n  rn«lcaroann|c  aU 
ov«*r  Kiifiipi-  tni<\r!iipi  thi'iiiM'lvi'**  fr«iiii  thr  MTular  |Hiwvr,  and  « b«nr  firmafeds 
tbo  t*>»m|ih  r..r.  liki'  a  pnlitir  pnin  ••.  thnu^ht  It  prudi'Ut  to  coDipIv  vitk.  hw 
n*aNiiii  thai  ih<ir  n  piiti-1   •>am-tii\   hati  a  irivat  iiitliu'iiri*  ciwr  the  BiiDd«  til  t^m 

{M*oph*.  aifl   U  I  an***-  all  f h<*  iilfh-  h'ariiiii;;  nt   tin*  liiiifK  vsjk^  enigiu— td  into  tWiT 
latiti**.  \\\i.-  ii  Hi. fir  ihi-iit  iii-i  i-^^arx  itifii  and  l*y  ail  im*aiiii  to  Iw  puned  urer  ia 
biN  inti'i'i-*-!'*       And  tii.^  \\a<«  I  in*  iii<>r«-  <-a«:iy  «-rt«-<-ti-d.  |i<*<'au*<  the  di«poaAi  ul'ad 
the*  fpi**'  "pal  -•  •  •<  !'•  Ill-:  ihiMi  ill  tin*  i*riM-(  nt  tin*  kiii*^.  be  bad  takvn  cbiv  tw  Ad 
tbc*iii  Uitii  itaii.iii  aiui  .N'tiniati  priialr<« 
».  Aip>iiiii'  \:iiii-hi  alti  raii«>it  ni   (tit-    Kii:;li«h  i  nii^tiluliun  cuoaiatcd  w 

■*,  M.4  l»  IIM  as  114. 
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depopalation  of  whole  counties  for  the  purposes  of  the  king's  royal  diyersion, 
and  Hubjecting  both  them  and  all  the  antient  forests  of  the  kingdom  to  the 
unreaHonable  severities  of  forest-laws  imported  from  the  continent,  whereby  the 
slaughter  of  a  beast  was  made  almost  as  penal  as  the  death  of  a  man.  In  the 
Saxon  times,  though  no  man  was  allowed  to  kill  or  chase  the  king's  deer,  yet 
ho  might  start  any  game,  pursue  and  kill  it  upon  his  own  estate.  But  the 
rigour  of  those  new  constitutions  vested  the  sole  property  of  all  the  game  in 
England  in  the  king  alone;'  and  no  man  was  entitled  to  disturb  any  fowl  of  the 
air,  or  any  boast  of  the  field,  of  such  kinds  as  were  specially  reserved  for  the 
royal  amusement  of  the  sovereign,  without  express  license  th)m  the  king  by  a 
grant  of  a  chase  or  free- warren ;  and  those  franchises  were  granted  as  much 
with  a  view  to  preserve  the  breed  of  animals  as  to  indulge  the  subject.  From 
a  similar  principle  to  which,  though  the  forest-laws  are  now  mitigated,  and  by 
degrees  *grown  entirely  obsolete,  yet  from  this  root  has  sprung  a  has-  r*4ifl 
tard  slip,  known  by  the  name  of  the  game-law,  now  arrived  to  and  »- 
wantoning  in  its  highest  vigour:  both  foanded  upon  the  same  unreasonable 
notions  of  permanent  property  in  wild  creatures,  and  both  productive  of  the 
same  tyranny  to  the  commons,  but  with  this  difference,  that  the  forest-laws 
established  only  one  mighty  hunter  throughout  the  land,  the  game-laws  have 
raised  a  little  Nimrod  in  every  manor.  And  in  one  respect  the  antient  law  was 
much  less  unreasonable  than  the  modern;  for  the  king's  grantee  of  a  chase  or 
free-warren  might  kill  game  in  every  part  of  his  franchise;  but  now,  though 
a  freeholder  of  less  than  100/.  a  year  is  forbidden  to  kill  a  partridge  upon  his 
own  estate,  yet  nobody  else  (not  even  the  lord  of  the  manor,  unless  he  hath  a 
grant  of  free-warren)  can  do  it  without  committing  a  trespass  and  subjecting 
himself  to  an  action. 

3.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  remedial 
influence  of  the  county  courts,  the  great  seats  of  Saxon  justice,  and  extending 
the  ori(jinal  jurisdiction  of  the  king's  justiciars  to  all  kinds  of  causes  arising  in 
all  parts  of  the  kingdom.  To  this  end  the  aula  regis,  with  all  its  multifarious 
authority,  was  erected,  and  a  capital  justiciary  appointed,  with  powers  so  large 
and  boundless  that  he  became  at  length  a  tyrant  to  the  people  and  formidable 
to  the  crown  itself.  The  constitution  of  this  court,  and  the  judges  themselves 
who  presided  there,  were  fetched  from  the  duchy  of  Normandy;  and  the  conse- 
quence naturally  was,  the  ordaining  that  all  proceedings  in  the  king's  courts 
should  be  carried  on  in  the  Norman  instead  of  the  English  language;  a  pn>» 
vision  the  more  necessary,  because  none  of  his  Norman  justiciars  understood 
English,  but  as  evident  a  badge  of  slavery  as  ever  was  imposed  upon  a  con- 
quered people.  This  lasted  till  king  Edward  the  Third  obtained  a  double 
victory,  over  the  armies  of  France  in  their  own  country,  and  their  language  in 
our  courts  here  at  home.  But  there  was  one  mischief  too  deeply  rooted  thereby, 
and  which  this  caution  of  *king  Edward  came  too  late  to  eradicate.  In-  r*4i7 
stead  of  the  plain  and  easy  method  of  determining  suits  in  the  county  •■ 
courts,  the  chicanes  and  subtleties  of  Norman  jurisprudence  had  taken  posses- 
sion of  ilie  king's  courts,  to  which  every  cause  of  consequence  was  drawn. 
Indeed,  that  age  and  those  immediately  succeeding  it  were  the  era  of  refinement 
and  subtiiity.  There  is  an  active  principle  in  the  human  soul  that  will  ever  be 
xerting  its  faculties  to  the  utmost  stretch,  in  whatever  employment,  by  the 
ecidonts  of  time  and  place,  the  general  plan  of  education,  or  the  customs  and 
la liners  of  the  age  and  country,  it  may  happen  to  find  itself  engaged.  The 
Northern  conquerors  of  Europe  were  then  emerging  from  the  grossest  ignorance 
n  ])oint  of  literature;  and  those  who  had  leisure  to  cultivate  its  progress  were 
Hueh  only  as  were  cloistered  in  monasteries,  the  rest  being  all  soldiers  or 
feasants.  And,  unfortunately,  the  first  rudiments  of  science  which  they  im- 
>ibed  were  those  of  Aristotle's  philosophy,  conveyed  through  the  medium  of  his 
Arabian  (•<)inmeiitators,  which  were  brought  from  the  East  by  the  Saracens  into 
Palestine  and  Spain,  and  translated  into  barbarous  Latin.     So  that,  though  the 

'  See  this  controverted,  atUe^  2  book,  p.  419.— Christian. 
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luaU*rialf«  u|hiii  wliirli  tlicy  \i'«to  imtunilly  i*iii|»loyo«l  in  the  infAiiry  of  •  ruaa^ 
■Uitt'  }\viv  tlioM*  III  tilt*  iiiilii«>*i(  kind,  lUv  cfit«lilifihini*iii  ul'  n*li|C**^  AB«i  l^« 
ri*^uluiii»ii*«  ill  rivil  |M*iii\.  yvX,  liiiviii^  only  f»u<-h  IimiU  tu  Work  witii.  ih^^r 
I'XiH-uiiiiii  wa**  irillihir  atiil  t1iiiir»v.  Hi»tli  tlu*  ili\iiiitv  hikJ  the  law  ol  iImmv  Iiim* 
Wvr«*  liinvtiiro  rritu-rnl  iiiln  li»;xiriil  <iif*liiirtiiiit4,  anil  dmwn  out  intu  ai«t*- 
|ihyni<-;il  •«ii)itK'li«*i«.  uitli  a  itkiU  ui*'nx  aiiiuciii^ly  nrlitinal,  but  which  acrtc*  im 
uth«'r  |iur|MiM*  (huii  i«i  !»lii»\i  (Ik*  vuaI  imworH  nl'  the  hiiiiiaii  inirlK<«.-t.  I»f>ancr 
Vttiiily  tir  |iiv|H»iit«*nMi;*ly  <-iii|iliiy«*4l.  lli'tiif  the*  Inw  iit  |iiirtic'iihir.  whii-b  ibna^ 
iiit4*iiii«-«i  liir  iiiiiv«-i>:ii  rf«*«'|itiiiin  <Mi^ht  to  Ik*  n  |>liiiii  ruk*  of  ■clioii,  hr«Axa«  a 
iM*iciHv  III'  ih«>  ^rcut«*»t  iiitrirai'V,  r"«|N'«'iully  whi*ii  hU*iitliM  with  lh«*  new  ivftb^ 
nu*tit*«  cii^ralh-ii  u|Niii  Ii-ihIuI  |)n>|M*iiy :  uhi4-h  ri*fitic*im*iilii  wvrv  ln»ni  time  to 
tiiiii*  i;ra«lually  intfixluct'il  hy  tliv  Noriiinii  |ini4'titioii«*ni,  with  •  virw  u»  vaprr- 
ntHlr  (u^  (liry  tiiil  in  ^r«*ut  ini*aMin>)  the  iiiorv  hoiiifly,  hut  morv  iiitrlliickt'^. 
luuxiin?*  iir(lif«(ril»u(iv«*  jiii^tiic  anion^  thi*  SuXiiim.  Aiiil,  to  Miy  the  tmth.  lbc«« 
*4lMl  *r*4*hola!«tir  r«*t*t*rin«*rH  Imvi*  truiiniiiitlril  lh«rir  iliaUnt  iin«l  Hin-imm^  u» 
^  \innivrl\y  Ml  inl«*rwiiv<*ii  in  thi*  InnIv  nt'  our  K*^l  polity  Ihal  ihtrr 
can  III  »t  iMiw  \tv  tnkrn  nut  withiMit  u  munitiiit  injury  in  thi*  i»ulN»t«iM-«>.  Slatatr 
alU*r  i»(aliit<*  hun  in  hi(4*r  (inu*rt  lH'i*n  niadr  t«*  |»ur«*  oil  thn«t*  tn^uhlvwumc  r&c. 
ceiirt*.**  ami  n>lori*  thr  roniniMH  law  to  itn  |»n*»tiiif  »ini|»hrily  aiMi  vi^«Hir. 
the  I'liii favour  hun  fi^rratly  mi«-(v«h1«-41  ;  hut  Mill  thi*  M'uni  arv  flM*|»  antJ  \iMfc4r. 
and  th«*  hhiTulity  i»t  i*iir  nitHltTii  iiiurtn  of  juMin*  in  In^tiufiitly  obliKvU  u»  liav* 
n*i*ourM*  to  unaciouhtahh*  tit-tiiiiiit  uimI  riri'uitic**  in  onlrr  to  rvt^vvrr  Uhat 
equilahh*  anil  Mih?*tan(ial  jiih(ii'«>  which  lor  a  h*n^  liini*  waa  totally  t«nr4 
umU'r  thf  narpfw  riil«*!<i  ami  I'anciliil  nicvtic;*  ol'  nu'ta|ihyiii('al  and  NvrsMa 
jurif«|)riiilfn<f. 

4.  A  Imirih  iniiovali<*ii  wa««  th«*  intnNlu<-tit>n  of  tho  trial  b}' romhat.  iur  iL* 
dei'i.*«iiiii  <'t  all  4'i\il  ami  criininal  4|u«*p»lioiin  o|  liu't  in  the  laat  rvnurt.  This  waa 
tlu*  inuiMiiiorial  |irai'(i(-<*  oi'all  th<*  NiTthrrn  iiatii»ii->.  hut  tirHt  rrdoc«-d  to 
and  r»tau*tl  torin.-  uniont;  (In*  liui*;;untlii,  aUiut  thf  rh»M*  of  the  lUUi  i^ntwnr ; 
iVoni  tlu'ni  it  |ia^M*d  !•»  other  nation*!,  |iartirularly  the  Frank*  and  N 
which  la>(  hail  the  litinour  t«»  «-r*tahlip»h  it  hen*.  thouieli  dearly  an 
an  Hi'll  at*  niiM  tinriTtaiii.  nirthiMl  of*  trial.  Hut  it  waa  a  aaMcimi 
nieudaliMii  ol  it  (o  tht-  ri»iH|iifror  and  hif«  warlike  evuntr^men  thai  li  waa 
linage  (if  tiM'ir  iiativr  iiu«-hy  nl'  Nonnanily. 

6.  Ikiit  liir  ia^t  ainl  ntii-i  iui|H»rtaiit  alteration.  Uith  in  oar  eivil  and  niiiitafT 
P«i1m\  .  u:i<*  lli«'  I'liifralhiii;  on  all  landnl  4**itale9* — a  lew  only  exrrpU^^tkm 
ti<'ti*'ii  "I  h 'nlal  ttniirf.  uhirh  ilr4*w  alter  it  a  niiniert»u«  and  op|in*aaiTr  tra;a 
of  mimIi'  ii-ini*«  ahil  :i|i|H'iiilai;«-«.  aiiU.  rfliff**.  prinu-r  M^iainn,  wanlahipa.  mM^ 
riap-**.  iM  licit**,  ami  liiii-'*  Iit  alt«*natit»n. — I  lie  t;enuiiie  t*«inikei|uenc«a  of  %km 
maxim  then  u«li>|it«'il.  thai  all  the  lamN  in  Kn^laiid  were  derived  ta^tm  mmi 
hohh-n.  iii4-«lialelv  or  iniinefliat«*lv,  of  the  en>wn. 

The  iLiihiii  at  thin  |M*riiHl  heeinn  to  have  ^nian«*«l  under  aa  abaolate  m  tlawrr 

*41<»1  ^'*  ^^*^  *'*  ^^'*  l**'^*''*  *''  **  warlike,  an  *anihitii»Uf«.  and  a  piditic  |«iftca  to 
-1  I  ri'ati*.  Tilt*  4tin**«-i«*iH'e<«  4>f  men  wen*  eiihlavi**!  bv  four  fcrfawiaalMiL 
dev«>t4-il  III  a  loreii;!!  {Miuer.  an«l  ii  114*4 m net  teil  with  the  civil  atate  vftder 
thev  li\«-<i.  who  iifiu  iiii|Mirt«-<l  imni  Konie  tor  the  timt  time  the  wIm»1«  ft 
of  f»u|iri-stiiiiiuf»  tiiiveliu-^  mIiu'Ii  hail  Int'it  eiip*n4len-d  by  the  blind 
ru|itii»ii  Ml  I  lit*  tinn*;*  lN(u4*eti  the  tin*t  iui^H4iii  4>f  Au^atin  the  monk  aad  tW 
N4>riiiaii  I  •ui<|ii«'**t.  «>uih  a**  traiif*uhMantiatioii,  puriratt»ry.  rooiBiBaMMi  mi  «•• 
kitiil.  aii'i  (111'  uor^lii)!  nt  buint**  ami  iniai^ei*.  not  for|retttn|t  iIm  ■■iiiimI 
aupri-mai  \  ainl  i|iii:maii4-.il  itilallihility  of  the  htily  m*i*.  The  lawa*  too,  ^  wvA 
aa  till-  |>r.i\«'r<*.  ui-re  ai|iniiii^t«*re<l  in  an  unkii«»un  tonyfuo.  The  aotirftt  Irvi 
bv  ji)r\  ::;i\i-  u:i\-  (••  the  iitiimiii**  (le4-i<>ion  bv  battel.  The  fowt  law  a  loCattr 
n*Mraiiii'<l  :tll  riital  |ili  a«>iir4*f*  ainl  manly  n*4*reationM.  And  in 
the  4  a*«f  u.io  III!  hetter.  ail  ei»m|ian\  U-int;  4ihli|*e«i  to  dinperae.  Mid  ttiv 
tumlit  t«>  U'  4\tin;:iii«heil.  h\  ei;^lit  at  nitfht.  at  the  M»und  of  th*  tIbt 
curftu  I'iif  iiitimati*  |ini|Hrty  «il  all  lanil**.  ami  a  conaiderable  ahare  of  ikt 
prefMiii  |'i«>iit«.  urif  \i«ii4l  in  the  kiiii:.  nr  by  him  ^n^nt4*d  oat  to  hia  X 
tav  'niit«**.  uhu,  hy  a  gratluul  progreMiuu  of  alaven*, 
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the  crown,  and  as  absolute  tyrants  to  the  commons.  Unheard-of  forfeitarefl^ 
tailiagcH,  aids,  and  fines  were  arbitrarily  extracted  from  the  pillaged  landholders, 
in  pursuance  of  the  new  system  of  tenure.  And^  to  crown  all,  as  a  consequence 
of  the  tenure  by  knight-service,  the  king  had  always  ready  at  his  command  an 
army  of  sixty  thousand  knights  or  militeSj  who  were  bound,  upon  pain  of  con- 
tiscating  their  estates,  to  attend  him  in  time  of  invasion  or  to  quell  any  do* 
mestic  insurrection.  Trade,  or  foreign  merchandise,  such  as  it  then  was,  was 
carried  on  by  the  Jews  and  Lombards,  and  the  very  name  of  an  English  fleet, 
which  king  Edgar  had  rendered  so  formidable,  was  utterly  unknown  to 
Europe  :  the  nation  consisting  wholly  of  the  clergy,  who  were  also  the  lawyers; 
the  barons,  or  great  lords  of  the  land;  the  knights,  or  soldiery,  who  were  the 
subordinate  landholders;  and  the  burghers,  or  inferior  tradesmen,  who  from 
their  innigniticance  happily  retained,  in  their  socage  and  burgage  tenure,  some 
*points  of  their  untient  freedom.  All  the  rest  were  villeins  or  bond-  r4c42A 
men.  »• 

From  so  complete  and  well-concerted  a  scheme  of  servility  it  has  been  the 
work  of  generations  for  our  ancestors  to  redeem  themselves  and  their  posterity 
into  that  state  of  liberty  which  we  now  enjoy,  and  which  therefore  is  not  to  be 
looked  upon  as  consisting  of  mere  encroachments  on  the  crown  and  infringe- 
ments on  the  prerogative,  as  some  slavish  and  narrow-minded  writers  in  the 
last  century  endeavoured  to  maintain,  but  as,  in  general,  a  gradual  restoration 
of  that  antient  constitution  whereof  our  Saxon  forefathers  had  been  unjustly 
deprived,  partly  by  the  policy  and  partly  by  the  force  of  the  Norman.  How 
that  restoration  has  in  a  long  series  of  years  been  step  by  step  effected,  I  now 
proceed  to  inquire. 

William  Kufus  proceeded  on  his  father's  plan,  and  in  some  points  extended 
it,  particularly  with  regard  to  the  forest-laws.  But  his  brother  and  successor, 
Henry  the  First,  found  it  expedient,  when  first  he  came  to  the  crown,  to 
ingratiate  himself  with  the  people,  by  restoring  (as  our  monkish  historians  tell 
U8)  the  laws  of  king  Edwani  the  Confessor.  The  ground  whereof  is  this :  that 
by  charter  he  gave  up  the  great  grievances  of  marriage,  ward,  and  relief,  the 
beneticial  pecuniar}''  fruits  of  his  feodal  tenures,  but  reserved  the  tenures  them- 
selves, ibr  the  same  military  purposes  that  his  father  introduced  them.  He  also 
abolished  the  curfeu  ;(e)  for,  though  it  is  mentioned  in  our  laws  a  full  centorr 
aflerwurds,(/)  yet  it  is  rather  spoken  of  as  a  known  time  of  night  (so  denomi- 
nated  from  that  abrogated  usage)  than  as  a  still  subsisting  custom.  There  is 
extant  a  code  of  laws  m  his  name,  consisting  partly  of  those  of  the  Confessor, 
but  with  great  additions  and  alterations  of  his  own,  and  chiefly  calculated  for 
the  regulation  of  the  county  courts.  It  contains  some  directions  as  to  crimes 
and  their  punishments,  (that  of  thefl  being  made  capital  in  his  reign,)  and  a 
few  things  relating  to  estates,  ♦particularly  as  to  the  descent  of  lands:  r*49-i 
which  being  by  the  Saxon  laws  equally  to  all  the  sons,  by  the  feodal  or  *•  " 
Norman  to  the  eldest  only,  king  Henry  here  moderated  the  diflference,  directing 
the  eldest  son  to  have  only  the  principal  estate,  "primwm  patris  feudum"  the 
rest  of  his  estates,  if  he  had  any  others,  being  equally  divided  among  them  alL 
On  the  other  hand,  he  gave  up  to  the  clergy  the  free  election  of  bishops  and 
mitred  abbots,  reserving,  however,  these  ensigns  of  patronage,  conge  d'eslirCf 
custody  of  the  temporalities  when  vacant,  and  homage  upon  their  restitution. 
He,  lastly,  united  again  for  a  time  the  civil  and  ecclesiastical  courts,  which  union 
was  soon  dissolved  by  his  Norman  clergy;  and,  upon  that  final  dissolution,  the 
cognizance  of  testamentary  causes  seems  to  have  oeen  first  given  to  the  eccle- 
siustieai  court.  The  rest  remained  as  in  his  father's  time ;  from  whence  we  may 
easily  perceive  how  far  short  this  was  of  a  thorough  restitution  of  king  Ed- 
wanl's  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at  his 
accession,  especially  with  regard  to  redressing  the  grievances  of  the  forest-laws, 
but  perl'ormed  no  great  matter  either  in  that  or  in  any  other  point.  It  is  from 
his  reign,  however,  that  we  are  to  date  the  introduction  of  the  Eoman  civil  and 
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CSnon  I:i\v>«  itit<i  tlii**  n-alin;  iiihI  at  tin*  fgitiii>  iirii**  wa*  iiii|wtrt4Hl  tktr  (i*H'ir:i««  %d 
apiM*ul^  til  tlif  i-iiiirt  ill    Iti'iiH-.  ii'*  a  iiruin  li  «>t  tii«-  i-aii'm  law. 

liv  tlif  tiiiii'  <>t   kihif   lii-nrv  tin*  SimmhhI.  if   imi  cariirr.  \\\v  rhnrtt'r  tA   XWurr 
till*  Fii*<*t  MTiiis  til  ii:i\t'  tifi-ii  iiirL:'»tt«-ii,  fur  ivt*  tinil  iin'  i  iami  nt  iii;irna;:i 
aii«l  n-lirl   thru  tl<iiiri*«liiii:;  in  lull  vi^itiir     Tin*  ri^'lil  «•!  |irifiiii^'iiitur«    mrr 


aUo  III  liavc  t;iiitl\  rcViVfil.  U'iii:;  tmihil  iiimv  rfih\i*iiii  ti(  fur  llif  iiuKii*  lt*jMt 
ilii*  pari  •liitii;  nf  c-iati'"!  \uU*  a  iiiiillitii«tf  ••!  iiiiiiut«*  **iiin1i\  i^imm  l|ti«f\«r.  .c 
thiit  |tniii  r  H  ri>i;:ii  nnn-li  \%a*«  il'iiu*  in  niciltiHluc  tlir  iau«  hihI  rt<ilut<*  ilirui  .ut*^ 
a  n'ifiilar  itr<li'r.  a*i  a|i|M'ar^  ln»iit  tliat  fxi-rllriit  trt*a(i««*  c»t  iiUii\ii.  «x<.«ft. 
tliDiiL'lt  *«<>iii«'  itl'it  In*  iii»\v  aiiti4|uai<*il  aii*i  all«-r«*«l.  yvt.  hIi«-ii  (-•iiii|uin-«l  « it/i  \Ur 
*i*'*' 1  *"*l*'*'l  llt'iin  till*  Fir<*t.  *ii  rarrii*<«  a  iiiaiiil«*«t  r*ii|M'riiiniv.  y  Tltn>%i^Lr- 
"* ''  itiit  lii!«  n'i:;ii  aUo  wa**  i'ihiIiiiuinI  tliv  iiii|Nirtaiit  r*trtii;ul«\  «iiii«  h  mr  tba%« 
hiMl  (M-i  :i*«iMii  M»  titti'fi  til  rti«'iili(»ii.  Iii'twcfh  till*  laWi*  nf  Kii^mti«l  AJiil  IC«<iim*  i:.« 
luriiu'r  »>ii|>)Mirl«*il  )iv  tlu*  ^I^«•n|;th  iil  tli«*  t«'Mi|Ktral  iHil*iliiy.  w  lu-ii  ••fitl«-a«>>Vkr««l 
to  )»«•  Mi|i|il.iiiti'(l  ill  r:i\iiui  (it  till-  lalt«T  li\  till*  |Mi|ii«)i  i  iiTi;v ;  h  Imh  iii«t>ulr  «  a« 
kt*|il  i>ii  liNii  till  tin'  ri-iv;ii  ot  I'M  Man!  tla*  Finit.  \i  lim  iku*  law^  «il  Kni:.ar»>:. 
Uii'U'r  tilt*  iii*\i'  4li-i-i|»ltiir  iiitrtNliirttl  \*\  tliat  i*kiitiil  i-tiniinaiHlrr.  oi'a.i.oi  a 
;*(iiit|iK*l<*  ami  iNTiiiaiM'ht  vii-tiirv.  In  tlu*  pri*M*iil  rfiifii  til'  llt-iirv  tin*  >««««&i 
|j|t*ri*ar«'  tiiiir  tliiiiL;**  wliii-li  |N*iuliarly  iiitTit  tlii*ttll«'ittii>ii  of  a  l«*:;al  aiili«|aarLaA 
1.  Tlu*  <'iih'«tiliiliiiii**iit' lli«*  |iarliaiiiriit  at  4 'larviiitiMi. .%.!».  1  li»4.  »bt*rvl*\  tl.r  kta^ 
cliiH'kril  tin*  |MiW(*r  III*  tlu*  |Ni|M*  ttiiil  liiH  rltTifv.  aiul  i;n*Ally  iiarni«k«r«l  tit<-  !•<** 
0Xi*ni|iiii>ii  ilii'v  4*laiinr4i  In  mi  tlu*  ••ffiilar  juri^lu-ti*iii.  tlit*ui;)i  lii«  lurtiirr  yr^^ 
l^rvhft  wa^  iiiilia|>|iily  ^t«i|i|K'i|  tiy  tin*  liital  f\<*iiti«  i»t'  lliv  «li«|iuti-«i  fti«^«ii*«'n  Lia 
and  an  liiii**liii|)  Hri'k«*t.  ..  Tlu*  inotitiitttin  nt  tlu*  i*lhi-o  of'  jufilii-t-«  in  r\rv.— -«• 
iiiutrt  :  tin*  kiii;;  liavini;  «liviili<l  tin-  kiii;;il<*tii  iiit«i  ^ix  rinuitw,  la  ltul«*  «iilIrrY«: 
Inini  tlu*  |iiVM*tit.  I  aii'l  rniniiii««i(»tu*i|  tlii**«t*  iifw*rn*ati*4l  jutiifcn  lt»  ailinibi*:'-r 
jUKtic«'  aiitl  try  vvrit*«  iit  a«>**i/.<*  in  tli«*  •M-vi*ral  i-tiiihtii*«.  Tlii*nr  n*mr«iirA  arr  iha>4 
to  havi*  lifrri  tlu*ii  tirst  iiiv«*iit«*>l ;  U'lim*  wliuli  all  rauM*i«  wvrv  a^ualU  X^rrm^- 
nati'«l  in  tlu*  ciiunty  cmirt**.  ac«'i»r<liiiL;  ti»  tlu*  Saxon  i*U(«ti»in.  or  In'I'urv  titc  ki&r  • 
iuittiriarifM  in  tlu*  iiul,i  r^jij*,  in  |iiii>iiaiuv  nt'  tlu*  Norman  r%*^latM#o%  Ifa« 
lattor  ui  wiiit-h  triliuiial**.  truv«*llini;  aU>ut  with  tlu*  kin^'n  |M*nKjn.  m'WMxbc^ 
intolcraMi*  i*x|h*iim*  aiul  <lrlay  to  tlu*  Miitoni ;  ami  tlu*  lornirr.  boweirr  f»n^«r 
for  lit  ill*  ili-liiN  i»r  ininiiti*  ai*tMiii!«.  wlu*n*  i*vi*ii  nijiiittiii*  in  b«*tt«*r  than  pTM-ra^i*- 
natiiiii.  \\i*r«*  luiW  hfitmu*  liahU*  to  t'Hi  niii<-h  ii;ni*nin<'«*  nl'thi*  law  anil  t***  mwt 
tiartiaiiiy  a**  tn  l:irt*«  to  ili*ti*nniiu'  niatt«*n«  ol  «'oni«iiU*nil»lc  nionicni.  ii  Tt« 
intriMliu  tiiiii  aiul  rotaliiiolnnrnt  ot'  tlu*  cntiiil  u*<h7.i*.  or  tnal  hy  f»|irtial  kii»i  (itf 
iiirv  ill  a  writ  ot'  riirlit.  at  llu*  optittn  i*t  tlu*  tmant  or  ilot'rmlant.  inAtr»l  t4  itm 
burharnii^  ami    Niiriiiaii  trial   hv  l>att«*l.     4.  To  thm  tinu*  niui»t  aiiMi  i^ 


•  i.».i  1     llii*  iiitriMliiftiiin  o|  i-«i  iia:;«*.  or  |>i*«*iiiiiary  *«'oniinutation   for  |it-r^«i^ 
*' ^     inilitarv  ^f-rx  ur,  uhu-li  in  )inN«*<*<i  ol  liiiu*  wu**  tho  |iai^*nt  ol  thr  an:«va& 
■ulHtiiiii-  L^ranti'il  to  tin*  i^mwn  liy  |Kirliauii*tit.  aiul  tlu*  laml-laz  ti|  Utrr  tiaa*^ 

|{i4-ti:ir<l  tlu*  Kir-^t.  a  hravr  aiul  iiia:;iiaiiinioii^  |»rin*-i*.  wan  a  »|»i»rtttnian  a*  ■». 
an  a  ^'iJilii'T.  aiul   tliiTi-lim*  I'litup-fil  tin*  lorr^t  l.iu«  with   iM»nii*  nirwr.  «a«^l 

iN*(':i-*iiiiii-il  many  4li'«->inti-iit«  aiii*ini;  lii««  | |>li* :  thoiit;h  •  a(*t*orilini;  t'l  Mattbcv 

l*ari*«  Itf  i-r|H'ali'i|  iIh<  jii-h.iiti«-'«  nt  i-a'^traiuin.  Ii>«*i  f»|  I'vew.  and  cuttini;  otf  i^m 
hnii'l**  ami  ti'ft.  lii'iorc  iiiilii-ti'il  oii  i^nvU  »•«  traii**i;r«*«iM*«l  in  huntintf.  |if^4«at'«v 
tiiuliii:^'  that  tiu-ir  •*i'\«-i-ity  |>rr\t*nt« •!  |iro<i«'f  utioii**  llo  alMi.  wlirn  al<mftl 
coin )f  !>*•■•  I  a  IhiiIv  ot  na\ai  iaw^  at  tlii-  i<«ii*  iit  i»li-roii,  which  am*  «titl  rxiant.  afti 
ol  hiL'li  :intlii>r:ty  ;  I'nr  in  li>  tiiiir  wi*  hrv^aii  .*i>:ain  to  «li4«-«ivt*r  that  lai*  an  i«ia*l 
M'o  wi-i-i-  ii.it iii-.iil\  a  iiiantinii-  |Hi\\4-r  lint  with  n-isaiii  to  civil  prvirrc^ift;:* 
wi*  tiii«l  II  •thiii::  vi  ry  ri-tit.it  k.iI>Ii'  in  tlii<i  rfiL'ti.  <*X(-i'|it  a  tow  rrtfalati«»n«  ^r*car^^ 
ini;  tlir  Ji  \%-  ;ii.<i  t)ii-  |ii*!.i«-«  III  i-\  n*.  tin-  kin;;«  tliiiiii;litj*  Unni*  chirtfr  la^ca 
up  )'\   tin    krii^'iii  fTiaiitrv  ••!  a  i-rxi-aili*  uifaiti-t  tlu*  Santi*vna  in  the  bi>Av  kaa^i 

In  k-fi^'  JtiiiM  <<  t  :;it<-.  aiii  t)i:tr  ••!   li:<«  -iin  II  I'll  ry  tlu*  ThinI,  tb«  ric>^r»  <*f  t^ 
foo'lai  ttiiiir-  •«  aii'l  Mm*  t'>n*«t  iau«  \%  rrt*  oo  warinlv  ki*pt  np  that  thev 
luanv   .ii«r,t  r,<i  I  ;<iti<«  Ml   tip-   li.ipMi-  ••!-  pniif")i:il   i<-iiiiatorio<» :  which  at 
thi-iMi't.  tli.it  tir^t   kirn:  J<>liii.  :iip1  alttruanU  hi*  «on,  conavntcU  to  the 
fafiio:i<.  •  iiarii  r-^  ol  Kiii:li*h  IiIm  ri  !•-■«.  n-r  :'■  t  t-.trti  aii<i  oirfd  de  /9miM,     %M 

^   lUi  UitL  C.  L  Ut. 
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the  hitter  was  well  calculated  to  redress  many  grievancea  and  encroachments 
of  the  crown  in  the  exertion  of  forest-law;  and  the  former  confirmed  many 
liberties  of  the  church,  and  redressed  many  grievances  incident  to  feodal 
tenures,  of  no  small  moment  at  the  time,  though  now,  unless  considered  atten- 
tively and  with  this  retrospect,  they  seem  but  of  trifling  concern.  But,  bosidei 
these  feodal  provisions,  care  was  also  taken  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising  from  unreasonable  amercements,  from 
illegal  distresses,  or  other  process  for  debts  or  services  due  to  the  crown,  and 
*froin  the  tyrannical  abuse  of  the  prerogative  of  purveyance  and  pre-  r*AOA 
emption.  It  fixed  the  forfeiture  of  lands  for  felony  in  the  same  manner  *- 
as  it  still  remains;  prohibited  for  the  future  the  grants  of  exclusive  fisheries,  and 
the  erection  of  now  bridges,  so  as  to  oppress  the  neighbourhood.  With  respect 
to  private  rights,  it  established  the  testamentary  power  of  the  subject  over  part 
of  his  personal  estate,  the  rest  being  distributed  among  his  wife  and  children; 
it  laid  down  the  law  of  dower  as  it  hath  continued  ever  since,  and  prohibited 
the  apj)eals  of  women,  unless  for  the  death  of  their  husbands.  In  matters  of 
public  police  and  national  concern  it  enjoined  a  uniformity  of  weights  and 
measures,  gave  new  encouragements  to  commerce,  by  the  protection  of 
merchant  strangers,  and  forbade  the  alienation  of  lands  in  mortmain.  With 
regard  to  the  administration  of  justice,  besides  prohibiting  all  denials  or  delays 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminster,  tnat  the  suitors  might 
no  longer  be  harassed  with  following  the  king's  person  in  all  his  progresses,  and 
at  the  same  time  brought  the  trial  of  issues  home  to  the  very  doors  of  the  free- 
holders, by  directing  assizes  to  be  taken  in  the  proper  counties,  and  establishing 
annual  circuits;  it  also  corrected  some  abuses  then  incident  to  the  trials  by 
wager  of  law  and  of  battel,  directed  the  regular  awarding  of  inquest  for  life  op 
member,  prohibiting  the  king's  inferior  ministers  from  holding  pleas  of  the 
crown  or  trying  any  criminal  charge,  whereby  many  forfeitures  might  other- 
wise have  unjustly  accrued  to  the  exchequer,  and  regulated  the  time  and  place 
of  holding  the  inferior  tribunals  of  justice,  the  county-court,  sheriff's  toum,  and 
eourt-leet.  It  confirmed  and  established  the  liberties  of  the  city  of  London  and 
all  other  cities,  boroughs,  towns,  and  porta  of  the  kingdom.  And,  lastly,  (which 
alone  would  have  merited  the  title  tnat  it  bears,  of  the  great  charter,)  it  pro- 
tected every  individual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared  to  be  forfeited  by  the  judgment  of  his 
peers  or  the  law  of  the  land.' 

*lIowever,  by  means  of  these  struggles,  the  pope  in  the  reign  of  king  r*±oti 
John  gained  a  still  greater  ascendant  here  than  he  ever  hadT)efore  en-  *- 
joyed ;  which  continued  through  the  long  reign  of  his  son  Henry  the  Third,  in 
the  beginning  of  whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally  abo- 
lished. Aiul  we  may  by  this  time  perceive,  in  Bracton's  treatise,  a  still  further 
inipn>venient  in  the  method  and  regularity  of  the  common  law,  especially  in 
the  j)oint  of  })leadings.(A)  Nor  must  it  be  forgotten  that  the  first  traces  which 
remain  of  the  separation  of  the  greater  barons  from  the  less,  in  the  constitutionb 
of  parliaments,  arc  found  in  the  great  charter  of  king  John,  though  omitted  in 
that  of  Henry  III. ;  and  that,  towards  the  end  of  the  latter  of  these  reigns,  we 
find  tlie  first  record  of  any  writ  for  summoning  knights,  citizens,  and  burgesses 
to  parliament.  And  here  we  conclude  the  second  period  of  our  English  legal 
historv. 

III.  The  third  commences  with  the  reign  of  Edward  the  First,  who  hath 
justly  been  styled  our  English  Justinian.  For  in  his  time  the  law  did  receive 
80  sudden  a  perfection,  that  Sir  Matthew  Hale  does  not  scruple  to  affirm(i)  that 

(*)  II«l.  Hi*t.  C.  I^  15«.  («)  TMd.  IM. 

'The  following  i»  the  celebrated  29ih  chapter  of  moffna  earta^  the  foundation  of  the 
lilxTty  of  Englishmen: — 

"  Xn^iu.H  Ither  homo  capiatur^  vd  imprimmetuTf  out  cUsseuiatur  de  Ubeto  tenemenio  «uo  vd  Ubet* 
taUhus  vcl  Iticrls  consiLetudinibus  suUy  <nU  utlagebar,  out  exulct^  out  aliqyo  modo  dutruatur^  nee  9up4r 
eum  iLirnujt,  nee  siiprr  eum  mittemus^  nisi  per  legale  judicium  parium  svontm  vel  per  legem  terrmm 
AuUi  veruicmuSf  nulli  negabimus,  out  dij^eremus  rectum  vel  justttican.*' — Cbrutian. 
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rooro  waA  dono  in  tin*  fir««t   tliirtooti  year*  of  hin  n'ii^  to  fM"Ul«*  aii'l  <«l 

the  di^tritiutivo  jiiNtifi*  f>t'  tin*  kiii^doiii  tliuii  in  all  tin*  ap^  •ino«^  Ihal  tiioc  |i«t 

tOtft*tli«*r. 

It  wiiiijil  III*  i*n<ll4*4.H  til  «*niinii*mtt*  all  the  tmrtirtitani  ofihriie  rripilati<Mi« ;  l^t 
the  |irinf'i|uil  nwiy  U*  n-diiml  tiiitior  tliv  folio  win;;  ^onrral  hvailii:— 1  llr  r*tA- 
blinhoil.  i-iintirtiu'il.  iin<l  fM*tilcil  ttu*  &;n*at  rliartor  unil  chartor  «»f  f<irr»tji  •11- 
Mvc  a  mortal  wouihI  to  tli«>  riit-roarhmontn  of  ilu>  |mi|m*  and  hiaclrri:^.  ij 
limitiii:;  und  r<«talilt<*liin;;  tlio  lM»iiniN  of  <T<l«*tiaiiti«-al  jariMJirtiun,  and  I  • 
ohli^iiii;  tli«*  oniiiiary,  to  whom  nil  tiu*  kimnN  of  inti'^lattii  at  that  time  1^ 
lonp'il.  to  iliMluirL;«*  tlio  drhtrt  of  tli«*  iIimvumiI.  li.  He  deflninl  the  limiui  ^f  t^« 
Boverul  t«'m|Mirul  i-otirtn  of  tlic  lii^lii**»l  jtiriMliition* — th«Hi4*  of  the  kinac'»  l^tn  i«. 
*i*'ri  <'*""'"<*'■  pii'K'^*  »i)d  4'.xflM*i|iii*r, — f*o  an  *tlicy  niif^ht  not  inlrrtrrr  mwh 
-'  rui'li  othcr'n  |)ro|K*r  l»ii*«in(*^!« :  to  di>  which  thry  niunt  ni»w  ha%'e  rrr«»or«i# 
to  a  fiction. — very  n •«**ary  and   lN>ncti«'ial  in  tlit*  |in-»<<nt  rnlarirr«l  atate  ^4 

5ro]wrX\.  4.  llo  }tcttli*d  the  iMinuduric!!  of  tin*  inferior  <*«iurtji  in  c-ountir^  hatt- 
hmI.  and  nianon«,  roiitinin:;  them  to  caiiHii*  of  nti  ^r«*at  amount,  art'r>nJii»i;  to 
their  primitive  inNtitiition.  though  of  c<ini«i(lenilily  ipvater  than  by  the  altrmiii^ 
of  the  value  of  moncv  thev  are  now  tK*nnttted  to  ileterniine.  h.  He  wrvanrd  t^ 
proiM*rty  of  the  Mihject,  hy  alH»li!*liini;  all  arhitrank'  taxe«  and  tallia^ra  lrT»««i 
witlinut  connent  of  the  national  c«iiincil.  i\.  He  ipiarded  the  cominon  lawttre  oi 
the  kin^hmi  from  aluiHe**.  by  ^vin^;  up  the  myal  |irt*nitnitive  of  prncfinit  au»- 
dat€*M  to  interfert*  in  private  cauM*?*.  7.  He  M-tth-d  the  tumi.  m •Irani itic«.  a^d 
effect  of  tincH  levi^nl  in  the  court  of  c« minion  plean,  thouf^h  the  thioK  in  iitcif 
was  of  Saxon  original.  (<.  He  tir<*l  l*^tabliNhed  a  re|MM»ttory  for  the  mI4jc 
recronlH  of  the  kinploni.  few  of  which  are  antienter  than  the  ivi|^of  hia  Mker. 
and  thoH4«  wen*  by  him  coliiH-tt**!.  1*.  He  improved  u|M)n  the  lawaof  kinc  Alfrvd. 
by  that  i;n»at  an«]  onlerly  nietli«Ml  of  watch  ami  wani,  for  preaerrinc  the  pahfar 
peace  ami  pn*ventin^  rohlK^ricH,  entaldif^hed  by  the  utatnte  of  Winenrater.  10 
lie  M*ttleil  and  refornu*<l  many  abufteii  incident  to  tennrea,  and  rwnored  worn* 
restraintM  on  the  alienation  of  lundiNi  prr>|>erty.  by  the  statate  of  fvid  fw^tU^wm. 
11.  He  inKtitut€*<l  a  i«|H*iHlier  way  for  the  reeorvr}*  of  debta,  bv  ftntotioK  es«^ 
cution.  not  only  upon  ^nnIn  antl  chatteln.  but  aliMi  upon  landa,  iy  writ  of  dtfd^ 
which  wuH  of  ni^nul  U'netit  to  a  trndini;  |>e«iple  :  ami  upon  the  Mne  ctiaiBfteffT«ai 
ideaM  be  aliMi  allf>wed  the  cliarpn^  of  himlii  in  a  HtatQte  merrhmni,  to  psy  deHt 
oontnicted  in  tradi\  contnirv  to  all  fi^Mlal  principlen.  \2.  He  effect ajulr  pr»> 
vided  fiir  the  n*cov4Tv  «if  aiivowNonn  an  teni|Kiriil  rif^bta,  in  which,  brlbrr,  tW 
law  wan  extremely  detirient.  !:t.  He  aliMi  effectually  closed  the  gtemt  g^U-  •• 
which  all  the  ):iii«le(l  |irt»|HM'ty  of  the  kin^loni  wb«  in  danfter  of  brin|t  awnllow^^ 
b}' liiH  rfiirnili-d  otaliiti-^  of  mortmain;  miMt  admirably  adapted  to  mtet  the 
fVmudN  that  had  then  heeii  dcvi*iei|.  though  ut^erwanln  c«»ntrived  to  be  ermdri 
*4'*''1  ^*^  '''^*  invention  of  ii*»eH.  *14.  He  c*«talili4be<l  a  new  limitation  nf  peiK 
"'  ^  |H*rty  hy  the  creatiini  of  e*«tat<*H.tail.  cuneernini;  the  ipikhI  policy  of  wkir4 
miNlerii  time«<  have,  however,  entertained  a  ver^*  different  opinion.  I&  Hf 
re<luced  all  Wale**  tti  the  xiihjcriion.  not  only  of  the  crown,  knt  in  |C*^rat 
men^ure  of  the  hiwi.  of  KtiL'laiHl. '  which  wa!»  tlionMi;;bly  completed  in  tlie  tr-.g^ 
of  Henry  the  Kiirhth.i  and  ^-eni^  to  have  entertained  a  denifeii  of  doinc  tW  kke 
by  Si*otland.  t* o  ax  to  have  lornied  an  entire  anil  complete  nnioo  of  tM  ialaft4 
of  ( I  Tea  t  Hritain. 

I  iiiiirht  continue  thin  cataloiru,.  much  further:  but  upon  the  whole  we  mmj 
obficrve  that  the  vi-rv  •*<-heiiie  and  uknIcI  of  the  aihninifitnitioa  of 
juHtice  hetwiHMi  party  and  party  wan  enttn*ly  r*etlltHl  by  thi«  kinK,«ft) 
continued  nearly  tin'  ••anie  in  all  f«ucci*ei|in^  a:;i—  to  thin  day.  ahntin|t 
altemtii  111*4  which  till*  hiitiii'iir  or  nece^Mty  i»f  ••uh'M'f|uent  time*  hath 
The  tt»rinH  tif  writ*.  I'\  ulmh  a<  tioim  are  fMimm«-tict*<|.  were 
rei^n.  and  e**ijihli*«liit|  a**  niiMJi-U  ti*r  |HK.ti>rity  The  picadinir* 
the  wnt«>  were  tln'ii  «h<irt.  hcrv<iii'*.  aifl  |M*p*pieu<»uii,  not  intricate, 
formal  Tin*  le^'al  tn-a(i*«e4  written  in  hi«  lini".  a<i  Hritton,  Pleta*  Heagt^taak 
and  thi*  ri**t.  are.  tor  the  m<wt  part,  taw  at  thi'*  day  ;  or  at  leaai  mrv  eo  till  thm 

i*IUI  Uial  C.  Liai 
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alteration  of  tenures  took  place.  And,  to  conclude,  it  is  from  this  period — ^firom 
the  exact  observation  of  magna  carta^  rather  than  from  its  making  or  teneu>al,  in 
the  day  a  of  hi.s  grandfather  and  father — that  the  liberty  of  Englishmen  began 
ai^ain  to  rear  its  head,  though  the  weight  of  the  military  tenures  hung  heavy 
upon  it  for  many  ages  after. 

I  cannot  give  u  better  proof  of  the  excellence  of  his  constitutions  than  that 
from  liis  time  to  that  of  Henry  the  Eighth  there  happened  very  few,  and  those 
not  very  considerable,  alterations  in  the  legal  forms  of  proceedings.  As  to 
matter  of  substance^  the  old  Gothic  powers  of  electing  the  principal  subordinate 
ma<;ist rates,  the  sheriffs,  and  *conservators  of  the  peace  were  taken  from  r  ♦«qo 
the  j)eoj)le  in  the  reigns  of  Edward  II.  and  Edward  III.,  and  justices  of  L  ^ 
the  peace  were  established  instead  of  the  latter.  In  the  reign  also  of  Edward 
the  Third  the  parliament  is  supposed  most  probably  to  have  assumed  its  present 
form,  by  a  separation  of  the  commons  from  the  lords.  The  statute  for  defining 
and  ascertaining  treasons  was  one  of  the  first  productions  of  this  new-modelled 
assembly,  and  the  translation  of  the  law  proceedings  from  French  into  Latin 
another.  Much  also  was  done,  under  the  auspices  of  this  magnanimous  prince, 
for  establishing  our  domestic  manufactures,  by  prohibiting  the  exportation  of 
English  wool,  and  the  importation  or  wear  of  foreign  cloth  or  furs,  and  by 
encouraging  cloth-workei*s  from  other  countries  to  settle  here.  Nor  waa  the 
legishiture  inattentive  to  many  other  branches  of  commerce,  or  indeed  to  com- 
merce in  general ;  for,  in  particular,  it  enlarged  the  credit  of  the  merchant,  by 
introducing  the  statute  staple,  whereby  he  might  the  more  readily  pledge  his 
lantls  for  tlie  security  of  his  mercantile  debts.  And,  as  personal  property  now 
grew  by  the  extension  of  trade  to  be  much  more  considerable  than  formerly, 
care  was  taken,  in  case  of  intestacies,  to  appoint  administrators  particularly 
nominated  by  the  law  to  distribute  that  personal  property  among  the  creditors 
and  kindred  of  the  deceased,  which  before  ha<l  been  usually  applied,  by  the 
officers  of  the  ordinary,  to  uses  then  denominated  pious.  The  statutes  also  of 
pnvmunire,  for  effectually  depressing  the  civil  power  of  the  pope,  were  the  work 
of  this  and  the  subsequent  reign.  And  the  establishment  of  a  laborious  parochial 
clergy,  by  the  endowment  of  vicarages  out  of  the  overgrown  possessions  of  the 
monasteries,  added  lustre  to  the  close  of  the  fourteenth  century,  though  the 
seeds  of  the  general  reformation,  which  were  thereby  first  sown  in  the  king- 
dom, were  almost  overwhelmed  by  the  spirit  of  persecution  introduced  into  the 
laws  of  the  land  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  Seventh  the  civil  wars  and  disputed 
titles  to  the  crown  gave  no  leisure  for  further  ♦juridical  improvement:  r^^on 
*'  nam  silent  leges  inter  anna.**  And  yet  it  is  to  these  very  disputes  that  »• 
we  owe  the  happy  loss  of  all  the  dominions  of  the  crown  on  the  continent  of 
France,  which  turned  the  minds  of  our  subsequent  princes  entirely  to  domestic 
concerns.  To  these  likewise  we  owe  the  method  of  barring  entails  by  the 
fiction  of  common  recoveries^  invented  originally  by  the  clergy  to  evade  the 
statutes  of  mortmain,  but  introduced  under  Edward  the  Fourth  for  the  purpose 
of  unfettering  estates  and  making  them  more  liable  to  forfeiture;  while,  on  the 
other  hand,  the  owners  endeavoured  to  protect  them  by  the  universal  establish- 
in«.nt  of  uses, — another  of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  Seventh,  his  ministers  (not  to  say  the  king 
lunisi'It  )  were  more  industrious  in  hunting  out  pi-osecutions  upon  old  and  for- 
gotten ])enai  laws,  in  order  to  extort  money  from  the  subject,  than  in  framing 
any  new  bcneticial  regulations.  For  the  distinguishing  character  of  this  reign 
was  that  of  amassing  treasure  in  the  king's  cotters  by  every  means  that  could 
be  devised  :  and  almost  every  alteration  in  the  laws,  however  salutar}*  or  other- 
wisi'  ill  their  future  consequences,  had  this  and  this  only  for  their  great  and 
iinnu'diate  object.  To  this  end  the  court  of  starchamber  was  new-modelled  and 
armed  with  ])owers  the  most  dangeix)us  and  unconstitutional  over  the  persona 
and  projK'rties  of  the  subject.  Informations  were  allowed  to  be  received,  in  lien 
ot  indictments,  at  the  assizes  and  sessions  of  the  peace,  in  order  to  multiply  fines 
and  ])ecuniary  penalties.     The  statute  of  fines  for  landed  property  was  craftily 
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iiiiil  I oxt'i'tly  rithtrivi-il.  tt»  riii-iliiato  ttif  iU*«>triii-titiii  of  i*ntiiil4  an«i   tiiak>*   !!•• 
iiuiit  r^  111   ii  :il   (•'•Uiti  ^  iiKiri*  i  apukilr  ti»  liirti'it  ii^  MfU  :i«  tn  alH'ii       Tlt«*  U*  •  :«: 
«•!  <-it  I'^v     u  liK  li  Hiiiiiicii  iiit«  r\i'iif<l  t<i  ol'ti*  u(t;iiiiiii*r^  ainl  f»u%«- llir  ifilif-ri(.k: 
wa*«  ii'iw  alliiWr-l  ••Illy  miho  t**  lay  i*tliMitl«*r**.  m  In  mily  t->iitiil   havf  inlit-r.t^ii 
In  !•»>.••       A  \\r\\   **t   •  i/y'M   \%  a«    |ti-ninl(i-«l    in  all  ai-tiiniii  mi  tlit*  i  a*«*.   aii<l    !'• 
•  ii'triiilaiit    iiit;;lit   ill  i-i>ii«i*i|ii(ii(-c   !•«•  cfiitlaw  t-i|.  iM-^-aiiM*  ii|Miti  mi«-Ii  ••utlaM  ni    :    • 
^imhN  |ii-4  :iiiii*  tlii'  |>n>)ii-ii_\  «•!  till'  I  ri»\iii.      In  ^ll•trt.  tli<-rc  !••  Iian^y  a  •tat'il*    ir. 
*i'*ii  1      ^'"^   ri'i;:ii  *iiitrtiilu4  tiM*  i>t'  a   im-m  la«%  nr  iiiiMlil\  iiii;  tin*  iil*!    t-ul  i»  Kal 
^     i-iilii-r  4lin'i'tl\  (ir  iililif|iii-iy  trnil«*i|  t<i  tli«*  « iiMiluiiit-tii  t*l  tin'  «  \ikit«{uir 

IV.  TIiIh  hriniT*'  n**  l«»  thr  hmrtli  |K*riiNi  ni  fiur  lt>;;al  lii**tiiry. — mm.,  litr 
rft'tnui:i\i**u  ill  iiliixpiti.  uiiiliT  llt-iii'V  tlif  Ki:;)ii)i  utiti  In-*  i-lnli|r«'ii .  i»t.i«k 
«>|K*ii?»  all  «-ii(iiv  n«-u  Mi-iii*  111  i-n-li'^iaMirai  niaiti-i'«>;  tlir  u«ur]N'il  |if<«ifr«>l  Xt,e 
|H»|N*  III  nii:  imw  fiirrvir  nuitrii  uihI  ili'.<«tn»\<*il,  ail  lii>«  i'i*nii«i-ti**n«  unl*  tii[« 
i!«laiMl  <  111  ••IV.  tlu*  rniuii  noi'imi  In  u^  riii|ir«  iiiai-y  tivt-r  «|iirituai  riM-ri  ar.-l 
caiiM-.  ami  llic  patpuia:;!'  ••!  lii'*li«i)trM'^  Inmh;;  imiii'  htiin*  iiMli*>|iiitalily  \i'«i<'l  .d 
till*  kill:;.  Ahil  iia<l  tlir  ^inritiial  ('••iirtn  Uhii  at  llii^  tiiiir  n-unit«-«l  l<i  tlu'  <  :\'.l. 
wt*  »«liiiiii<l  have  fH'fii  till'  til«l  Sa\«*ii  (-«»hhtiliititiii  uith  rr;;apl  V*  tltt*  «■>  V^«.2*r.  ^4 
|Kflily  I  iiiii|»li-t«-ly  r<'^tiir«*<i. 

Witli  ri-!j;anl  aUo  u»  mir  •'"'>/  {Milily.  tlio  ^tatiKr  (ifuilU  ami  tin*  •tatat'*  «<* 
UBi*H  iImiiIi  pa-M'd  ill  the  rri'^^n  nl  thi^  |iriiii-«' ■  iiia>l«*  a  t;n*at  alt<*niti**n  a*  to 
pni|Mrly:  llif  tiirnii-r  Ity  all<>\\iiii;  lli«*  i/rfi.v-  nt  r«-al  r<i(a(f^  hy  will,  wlmh  U  ?«>r« 
wuf*  ill  :;('iu'ral  |iiri>ii|ili*ii  ;  tin-  laltiT  l>\  1  iMi(-a\(iiiriiii;  t'l  <itfitri*\  tin'  iiitri*  ate 
liii'ct\  lit  «/>'>.  tln'iivrii  till'  tiari'iiu  iic«>-  ami  iN-iiaiitrv  itt  tin*  riiurt**  ••!  i«tiurti«i« 
law  ]iiv\rhliMl  tliio  •*tattiti*  I'ntiii  liaviiii;  it^  full  lN«iii-tit-ia!  «'lfiM*|.  Aim!  th«-ii<r  Ifac 
n»ui*t^  iitf  f|iiity  a«<*ii!in'il  a  iiin«ili«iitiii  dirtatfil  )i\  itniitiion  ju^tiff  ainl  <-<>r!irii«iB 
i«eiiM'.  wlih-li,  ImivrviT  arliitranly  «-\fri-iM>il  or  (inMlui'iivr  i»r  jc*aii»u«u^  in  i!« 
iiitaiiiv,  lia**  at  IrniTtli  iM't-n  niatiiii'ii  intu  »  iim^t  t'lfi^aitt  f»VMt«*m  cit  raii>ttial 
juri<*|ii'iiili  iH-i*.  the  |iriii<-i|i|i-«  mI  uliii-li  « h«»t\\itii<*tanilint;  tlit-y  may  tiilTi  r  la 
torin->ai*r  im»\v  (-({iiaiU  a<li*i>irti  jiy  tin*  i-iiiirt»  oi  ImiiIi  law  ami  «'i|uity  Kn>m 
till'  hiatiiti'  III  ii'«i-**.  ami  aiiiitliiT  ^tatiitt*  iil'tlu*  Niiiif  anlit|ui(y.  1  m  liu'li  |ini|r^  ird 
l*^tatt•*•  fiT  xcai"^  Iriitii  Im-ih:;  ilfNtnivnl  lt\  tlit*  rcvi'r**i*ini*r.  1  a  n*iuarkal»U*  altera- 

•  •  • 

tioii  tiM'k  [•laic  in  tlif  iiinilr  nl  i-iinvr\  am-iiii; :  tin*  antinit  a^^uraiH  «*  1\  l<*<>tT- 
liioiil  ainl  h\i*rv  ii|miii  the  laml  Immii;;  nnw  v«Ty  *««-l<iiini  prai  tiM*«|,  »im-i*  ikr  n;i»rr 
i*ar*y  aii'l  iii*M-i-  )»ri\ali-  inVi-ntniii  nf  tran«>tiThii;;  |irii|NTt\.  \*y  m*vrt*\  i^mvt  «ati««^ 
to  ii-^i  -  ainl  liHii;  tfi'iii'*  I'l  \i'ar**.  hrini;  imw  «iiiiiiiiijaiiv  fn*ati*<i  ili  lii«irf^a"«i» 
•i"l  1  ***'  '^  I  iiii:'.\  xiitii-iiii'iito.  wliirli  may  Im*  mmililfil  in  a  tkiiiu«^ii'l  u««-ii*i 
1  pill  iMxti-^  li\  ilif  iii;:i-iiinty  iil'aii  al'li*  artist. 
Till-  lurliii-r  allark*«  in  tin**  rrii;n  U|iiiii  tin'  iiniiiiiiiily  nt' futatt**  la:l.  m  li.*  h 
r«*ilii4-< '1  lli«-tii  |o  liitM'  imn'i*  llian  lln*  iiiiiiiiiiiiii.il  l<-i'*«  at  flu*  ri»niiiiitii  law  li«-t*>n(i 
till*  |*a<*^iii::  «•!  t  iir  <*tatul«*  </'  f/'/n*  ;  tin*  «*^taMi«liini-iit  i»l'  ni'iit^itiKiinit  •  in  !K4* 
iiatiiri'  I't  a  *«laliiti'-^ta|ilf.  Inr  laiiiitatin:;  tin-  rai^ini:  of  iiimii-y  ti|H»ti  lar.it*^ 
Hi*ciini\  ;  aiiil  tin-  int  niiiin-f  :<>it  nt  il.i-  |iankrii|il-la\\ «.  a«  will  Inr  thi*  |'iiti.*l>rri«-ffit 
III*  till*  tiaii'itili  III  a-*  !iif  !•  iii-l  ••!  ilii-  iinli>rtiiiiaii'  tr.iil*-r. — all  ikit*^*  utn  •  a|'.tal 
alu-rai  h'tiH  •.{  i.iir  ii^al  i">iit\  .  an*!  Iii>'lil\  i-iiii\i-iiii-iit  tu  thai  I'liann  ti-r.  « t.n  a 
till'  l'Jiji-''ii  l'<  iraii  ii'iw  i>i  r*  ao-iiiiH*.  lit  a  i^n-at  1  iminn-nial  |i«-«>|»lr  Thv  ifi«  ••rf««- 
rati'Hi  ••!  W.iii  <*  wiiii  K'ii:lan*l.  aii'l  tin*  imiri-  iiiiil*iriii  a*lmihiMrBlu»n  iii  ji;*t.^v. 
|iy  til  "M'lV  :ti_r  "••Mm  ••••itiMi-  paiatiitr  aiul  al'ri<li;:ii:;  tin'  iiiirt'a««»iial*lt'  |*n\ilr^« 
ot'  '*in  ii  :«-  ii  iiia:iii<l.  a<i<ii  •!  •Ii.'iiit  v  aii*l  ^I^^l.;;lll  !••  tin-  iiiMiian  li\  ;  aini.  l«ii:i'tL<  r 
Mitlitii*  iiuiiK  I'Kii-  iiii|tn>\i-ni«-tii^  iM-iiin*  lilmi  r\i  i|  ii|Mi|i,  ami  tlit*  n'«ln"M«  of  manv 
^rii'Naii' •  <*  all!  i>;ipr<  x"iiiii'«  uiiii-li  )ia*l  Imi'Ii  intnNliii-i*(|  |.y  kim  ialhrr.  w;!!  rxrt 
iiiaki'  till-  a<liii:ii  -iratH  n  ••!   Ili-nrv  \  111.  a  \rrv  ili**tini;uiMlii'(l  cm  in  thr  anna^a 

Ut  JUI  I'lti  al  ii:-!'!!  \  . 

It  iiiki*!  i'<-.  I.iiv\<  vi-r.  i->  inariM**!  that  •  ii^irtiriilarlv  in  lii^  latter  virarv  •  t lie  rN>\  al 
|in*r>i:.Mi  :\  •■  u  a<*  ilnii  oir.iMn't  !••  a  \it\  t\ranni«-al  ainl  o|>|»rviMk|V«*  I  i-i|*lit  .  atjid, 
wliat  ^\:>*>  ili«  u<>i<*l  i-ir«  iiiiioTaiH  «'.  it**  i-iii-ri'a<  liiiit'nt*i  W(*rv  «*<«tal»li«kti^l  l»v  Law 
iiiiiltT  t!..-  o.iii'fiiti  ••!  tli<'-t-  |Mi^.llaiiiiii<iu*»  |>arliani«*nlik,  ont*  ot'  whuli.  t«»  tt« 
ctrriiai  •!  -l'|'-i>  «■.  |i.i-*i  •!  a  ^taditi*  \\  in  n  )>y  it  uti^  ••na4't«'«l  that  the  kin^'«  pnj^ 
cluiii.i?  I'll-  ^i.  •iili  icivi-  Till-  ton  •ill  a«'.  «iii   |»arlianii*ii( ;  an«l  uth«*ni  i'^imurrv^  t% 

tiii- I  It  al:<<n  ••!  tiial  a::ia/.ili^  iiiM|»  i»l  M  lUl  allU  Ili'W  •I'aliglctl  InWHQPt^  wtm.it  ■  Jt» 
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pliiT^itly  touohcd  upon  in  a  former  chai)tor.(0  Ilappily  for  the  nation,  this 
arl)iir:iry  relgu  was  succeeded  by  the  minority  of  an  amiable  prince,  during  the 
Bhort  sun.sliino  of  wliich  great  part  of  tliese  extravagant  laws  were  repealed. 
Aii'l  to  do  justice  to  the  shorter  reign  of  queen  Mary,  *many  salutary  r^iort 
and  po|)ulai-  laws  in  civil  matters  were  made  under  her  administration,  •• 
j)orhaps  the  better  to  reconcile  the  people  to  the  bloody  measures  which  she 
was  induced  to  j)ui'sue  lor  the  re-establishment  of  religious  slavery:  the  well- 
concerted  schemes  for  effecting  which  were  (through  the  providence  of  Grod) 
doloated  by  the  seasonable  accession  of  queen  Elizabeth. 

The  religious  liberties  of  the  nation  being  by  that  happy  event  established 
(we  trust)  on  an  eternal  basis,  (though  obliged  in  their  infancy  to  be  guarded 
ai^ainsi  paj)isLs  and  other  non-conformists  by  laws  of  too  sanguinary  a  nature,) 
the  forest-laws  having  fallen  into  disuse,  and  the  administration  of  civil  rights 
in  the  courts  of  justice  being  carried  on  in  a  regular  course,  according  to  the 
wise  institutions  of  king  Edward  the  First,  without  any  material  innovations, 
all  the  principal  grievances  introduced  by  the  Norman  conquest  seem  to  have 
been  gradually  shaken  off,  and  our  Saxon  constitution  restored,  with  consider- 
able improvements,  except  only  in  the  continuation  of  the  military  tenures,  and 
a  few  other  points,  which  still  armed  the  crown  with  a  very  oppressive  and 
dangerous  prerogative.  It  is  also  to  be  remarked  that  the  spirit  of  enriching 
the  clergy  and  endowing  religious  houses  had  (through  the  former  abuse  of  it^ 
gone  over  to  such  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  fallen  with  such  avidity  upon  the  s]K>ils  of  the  church, 
that  a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  alienations 
of  lands  and  tithes  belonging  to  the  church  and  universities.  The  number  of 
indigent  persons  being  also  greatly  increased,  by  withdrawing  the  alms  of  the 
monasteries,  a  plan  was  formed  in  the  reign  of  queen  Elizabeth,  more  humane 
and  beneficial  than  even  feeding  and  clothing  of  millions,  by  affording  them  the 
means  (with  proper  industry)  to  feed  and  to  clothe  themselves.  And  the  further 
any  subsequent  plans  for  maintaining  the  poor  have  departed  from  this  insti- 
tution, the  more  impracticable  and  even  pernicious  their  visionary  attompta 
have  proved. 

♦However,  considering  the  reign  of  queen  Elizabeth  in  a  great  and  r^Aoo 
political  view,  we  have  no  reason  to  regret  many  subsequent  alterations  *• 
in  the  English  constitution.  For  though  in  general  she  was  a  wise  and  excel- 
lent princess,  and  loved  her  people;  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  administered,  the  nation  was  respected  abroad, 
and  the  people  happy  at  home:  yet  the  increase  of  the  power  of  the  star- 
chamber  an<l  the  erection  of  the  high-commi.»*sion  court  in  matters  ecclesiastical 
were  the  work  of  her  reign.  She  also  kept  her  parliament  at  a  very  awful  dis- 
tance; and  in  many  particulars  she  at  times  would  carry  the  prerogative  as 
hiicii  as  her  most  arbitrary  predeces-sors.  It  is  true  she  very  seldom  exerted 
this  ])ivrogative  so  as  to  oppress  individuals,  but  still  she  had  it  to  exert;  and 
therefore  the  felicity  of  her  reign  depended  more  on  her  want  of  op|)ortunity 
and  inclination  than  want  of  power  to  play  the  tyrant  This  is  a  high  encomium 
on  her  merit,  but  at  the  same  time  it  is  suflicient  to  show  that  these  were  not 
tl>ose  golden  days  of  genuine  libertv  that  we  formerly  were  taught  to  believe; 
for  surely  the  true  liberty  of  the  subject  consists  not  so  much  in  the  gracious 
lu'liaviour  as  in  the  limited  power  of  the  sovereign. 

The  great  revolutions  that  had  happened  in  manners  and  in  property  had 
j)aved  tiie  way,  by  imperceptible  yet  sure  degrees,  for  as  great  a  revolution  in 
government;  yet,  while  that  revolution  was  effecting,  the  crown  becan\e  more 
arl»itrary  than  ever,  by  the  progress  of  those  very  means  which  atlorwards 
reduced  its  power.  It  is  obvious  to  every  observer  that  till  the  close  of  the 
Lancastrian  civil  wars  the  property  and  the  power  of  the  nation  were  chieflj 
divided  between  the  king,  the  nobility,  and  the  clergy.  The  commons  were 
generally  in  a  slate  of  great  ignorance;  their  personal  wealth  before  the  ex^ 
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t('ii*«ii>i)  «»r  ir:iil«-  \v:i<«  riiiii|i:ir:ili\  «'i\  •«iii:ill  ;  himI  ttii*  ri:itiirf*  ft   fliiir  i:iri<i«i|   yr*^ 
1»ri't\    \\:i-    "lull    A'*    kipt    iImiii    :ii  i  ••[  t :  iumI   lii  ]•<  i.  !•  i  •  •■  ii|*«.|i   1  )m  ir  !• '-l.tl    ••'•:. 
•  j'Mi      '''■"'-  n'«u.il'\   -■■nii-  |i>>v%  i-t  f  111   Imi'imi.  '«<<iii<    ••piiii-iii  ;iMh'\.  •i»r  •••!..•' i»t  •  « 
'      till-  kill'  liiiii-i  il        lli'iii'li  a  h'itiMiiii|  i^i  fn-i:ii  lil>«'rt\   ii:ii|  *ir»»ii.'i\    j- • 

V:i<ii'<l    aii'l    ariiiii.iT*  it    tli**    v\  I r<iii«t  itiit  I'ln.    \t(    tin-    |i.iri  it  ul:ir    ht*«r*\      t  .r- 

liiitiinil  i->{iialit\.  aini  )M-i-<*i<iiai  in  It  ji*ii'|iti<  ••  ••{  imiM  i<1m.iN  Hi-n-  Llilt*  r*-^,\r  :•  j 
III'  iImiMu'I'I  "i  ;  ii:i\  .  «-\  •  II  til  :i.^i  ri  tiniii  \\a-<  Iri.iii'l  a«  tli^*  li«  i^ht  ••!  *i  i;  I  • 
iiihI  I't  (••-iii>*ii  ( >itr  ai.i<>i>ii-  liiai-ii  wnli  «|iti  •«l.ii  i«iri  ami  lii'rn«r  tin**-  »•  i  : 
liiciit'x  I  it'i<  1\  •i<-.i\  •  n  •!  aiMJ  |tM-lii  •!  I"  hh*-!  ai>«iir>i  t  xtn-iiif*,  l<\  iIm  %  (••^••i.i  c  •  ! 
U  i  'iitli-  aii'i  a  I'v  liT.  \^  )i:<  h  liavi-  -iiii  i  I  i  ih  a)'|<laii>li->l.  h  itli  ;i  /.t'al  alfiii«*l  n*-  ^ 
ti>  iil*>iali'\.  wlii-h  '•••tit-iii '1  aii'l  I'l-i'iiiniiii-iitti'-l  \>\  \\f  i  hmmii'Ih-i-,  t),i>  iiii>*t«  rrki.  *.-. 
Uliil  t  li«'  :ii  jiiiiit-iito  I't  a  >iiii;i-\  .  a  l.*>i  Ui*.  an -I  a   M  il?tiii 

Hut  \\  )m  II  li-ariiiiiur.  I'\    tlif  iiiv i-ntMii  ft  |iriiitMi^  at.«l  tin*  |iri*::ri  «>«  t.f  r<  ii^i<     • 
rftitriiial  h>ii.  Ill  jaii  tn  )••■  iiiii\i  r<*alK  •ii«oi-(iiiiial«"i.--     •%  l.i  n  traiif  nnit  r  a^     -:i!.-  -. 
Wri'f  -iMiii  hlv  •-arrii-'l  t«>  an  aiiia/.tii:;  i\ti*nt   l<\    tlif  ii<«r  !•!    tin-  (••iiiiia**  ar  •!  '. 
t'i*ii?*«'|ii«'iit   lii-^i  <ivi-i'\  lit   till-    Iii'lii"*.     till'  riMini'*  lit   nit-ii.  tliU«  •■nii 'lii<**  ;   '  • 
iiri«*iii  «■  anil  I'liiarirril  l»v  <<Ii-it\  alinn  anil  tra\fi.  I>i-:.'an  !••  fiili-rtain  :i  n»*-r''  ■  .•>; 
iipiiiimi  ill  llir  itii^nity  aii'l  ii^'lit'*  nt  inaiikinil.      .\ii  inun'iuiiiin  i<f  Uf.ilTki  f"    » >  . 
ill  ii|Hiii    till*  niiTi-haiit'*  aii'l    ini>l>l[ini;   rank:  uliii*-   tin-  t\iiii;ri-at  t«t.-if*«  •-!    v  •• 
kiiiL^'li'Mi.  wliii-li  tiirint'fK  hail  lialani-fii  tin*  |ir«Ti'/ati\ f.  tin'  n«'lMlii«  ai.i  •  it  r.--.  . 
wrri'  i^natK  Mn|Mi\i'ri-liii|  an<l  wi-aki-m-'l        Tin- |m.|ij-»|i  iIiTl'^  .  "lit.*  :• -i    r;  r    •   • 
tniini**  aiiii  al>iiM'<»,  i-xinK^i-'l   tn  tin'  r«"*i-ntnii*nt  ••!   tin'  |«"|iuiai  •'.  an  t  ^^^|i"'«  '  ' 
tlirir  lainN  anil  rrvmiii'-.  hIimhI  iri'iiililiii;;  Itir  tinir  \iT\  ••xi'«li-fn  ••      1  >•»•  i     i     - 
i*iu*rvati-il   \'\   tin*  ri-tini-in«-nt*«  i't   lii\ur\   lulinh   kin'w  Ifli^'f.  f<.ri  :/n  tra\*'.    a*   ; 
tin*  pniiri'i"*^  i»t   till*   |MiIi(iT  art^  aii*  ti»'i  apt   fn  intp»liii  •'  \\\'.\i   tin  iii-t '.\i  «    a^  : 
timl  witli  ili-iiain  at  iMim:  rivalli->l   in   inaL'niti* «  ni  i-  l'\   tin- ••piili  m  i  :*  irf<«.  *.- 
iiitii  rniirnii'U- i'\|ii-ii-i-* ;   ti»  i;i-a!:ty  wlmli,  tlii'_\  \\«ri*  ]i«*rniiti(  i|,  \*\  tht-   f..  ■.  •. 
of*  llii'   liitH'"*.    til  »li-'»i|iati'   tInir  nvi-i-jr-iW  n   i--!ati"»  iin>t   iiiiffiatf  iln  .r  a'.!.»-i 
liatriiitiiiiii"*.     Tin-*  ;;ra«liialtv   i-i-iiiii-«  il  ilnir  pii^\<-r  ainl  tlii-:r  inl^ui-M  •-  «  :!r..r.  a 
vrrv  iniMJiTai*'  l"»unil.  wliili*  tin*  kiiiL,'.  hv  tin*  •^imiiI  i«I  tin*  nii'ii.i*t.  n«-«  ar.«i  tf .- 
^n*iit    iiH  rra'«i*  lit   t III*  i-ii-ii'iii**.   irrfw  rii-li.   inili-pi  niii-nt.  aii<l   l.aii;:ht\      .iri«l   i:  «> 
^  ....  ,      'iofiiiniiii-  Wii-i-  n-il   \il  '•rn-ilMi- ill   tin*  ••tr»*iii;tli  tln-x    lia<)  aii|ri:^fi    ?     • 
iirji'i   ti»  I'Xainiiii*   it-*  rxtiiit    l-\   In  \*   l«iw»|i  ii"  iir  ••|'|iri«»»j\»'   fa\.t*.  •  •  •. 
iliiriiiLT   tin'   '•inMi  n    iiiiuii-ni-*'   itt'  tin-   f\i  ln'i|ii«-r.      Ititiiit    ii{>«>n   ai-t{it:r-'..'    r<« 
rii-li«"*.  ami   lia|i|iy  in    I'liii^  tn-iil  lr«iin  tin*  iiinimi  in  f  miil  i  \  ritin\  ni  tin-  •  r:- r« 
IMiirr  iiiiiKfiiiati-ly  al'i'\i-  tlnin.  tln-y  in-ViT  ilrt'arin->l  I't  ••|i|»«*:ni;  tin*  pri  r  •  .-aVxo 
ti»\ili;ili    tin\    Ii.mI    Ix-i  n    -<■  littli-   ai  I  ii->titiiii«|,  null  ii    1««^  nt    lakilij   ll.i     it  ■«  t     ". 
iiii|iii«il!i*n.  !••  \«  liii  Ik  l'\  t  !n -r  \\  I  iL'lit  aii'l  tln-sf  pr-'jiiity  tin  y  \*i  n-  fi"W  «r.'  !.•-; 
'I  III*  lattir  xi-.ir-  «'t    H«  i.iv  tin*  !*.._'li»li  wiTi*  lInr«T-iri-  tin*  t:in«^  «•!   t*.i-    "rt-at.  •*. 
iii':*>)iiiti<*iii   lli.it    liavi-   I'i  .  ti    kiii*\\n   111  tlii«  i«Iaii<l   -:ni  •■  tin-  ili-atli  ••(' W  ....^rr.  :*- 
Niirnian  :    t!.>-   )irir"Lr:it  iv  •■   a-    :t    tln-n    -ttuMi    |i\   i<-iiiriii>ii    lau   -  aifl   iiiu*  ^   r.    *^ 
\\  lii'fi  rMi'inli'l   l<\   ait  I't   )'arl::i!iii'nt     !••  iii:;   ti***  lar^^i'  tn  U*  i*ii*tiiri  •!    ih   a   .a: 

lit     lll'iM  I  \ 

t^iii  I  ii    l'i:/;il»i  l!.  Mill    ?':.«■  itiTi-i*nii->l!:iri'  pr  in  ■  -  "t"  ll-i*  T«;'l"r  !;!-••  Iia!   air.*- 
tlii*  '•.mil-  li  .;  il   I    'Wi  :-.  :;!    I  -inn  i  nii '•  ••\«  riiil  t^i-  in  a-  p  iijl.iv.  a«  !?.•  .r  !a!' 
kini;  ill  ii'\  till-  l!i-l.!li       Itijr  tin-  •  ntii  al  oiinat'.ini  ••!  tliat  pniii-i"*^  «iitJ.  rr^h". 
til  In-r  ji  ;;■!  :i:ia«  \  .  !.•  i*  !■•  !„  ■  -n.  In  r  i  ninify  u  it  )i  >paiii.  aifl   ImT  j*  «i  "U-v  •-!    :  ■   ■ 
iluiM'ii   III   >iii'-».  !■■    :t-!i'i..  •!    i.r-.itir  fUMti'iii    III    I -r  t  ••iniiii'l       Sin*  iip'^a*   v    -r 
In-r  a  Ml'  a-ix  I'l  r-.  I.aii  |"  i..  i  i;ii  i"ii  I'lii  'i:  jli  t"  il;*'  •  rii  Imw  tin'  |nih  «'r  «»I  li.r  k  r.;; 
ilifiii   l;.ii    j!.i  j;.;i  :\    -i    "•   !    t  *  •  laninl .  aftl  w  i-iIi'Tm  I'li-'ii-jli  hut  In  |iriT<>k«*  :*  ^ 
roiiinii.ii'.  til  .1 -..•■•..  r  ;i'   i   :. .  1   I  lit   r  ••[■•  Ti;^'f  II      >in'  tl  •Ti!"!^*  thr^'W  a  vt  ;..-..: 

til iiMi-   p;iri    ■!    pn  I  ■j:iM\  •■.  u  !.:■  I.  u  .i-   In  \  t-r  u  .-inr 'lii  ly  ilin>u  It  a*    !•  .   •  ,: 

mily  t'l  at.*\\ir  -■■»in-  iii.j.-ir  t.i*  !  pup"*'-;  ami  t).in;;li  tin*  r»»\al  lf>-a«  *n  t  • 
liin::«'r  ■•vt-r  r!i\i  i  ■!  with  tf,.  ut.i'ni  i.i  ?ii.-  i  li  rj\ .  wIihIi  liatl  Un-ii  nil  c'^'^''*S 
liiit  aii<i    lia  1  '    •!.'!  i!>iri   1  i  •  •  >  •     '■    M  ••  p^    'fii  .  "In'   a^k*  -I    t>tr  i«iipplit-«  «:(h  «U'    . 

liiMili-ra'  "»     :i»  ■!  I'l  i:.:i  ■■    I  ♦  i  t  :.,  w  ■•  Ii  *■  •  tiii;«  i i..iir,\  .  tl.at  tin*  i'«t?nin"r.«  mtTT 

l>app\  in  "'•.  ■!.  :  •-•  •■  >  I  i  .  .'i  -{■•'♦•.  ui  »t  I.,  r  i  :ii  itni'Tamt*^,  hrr  lir«"%'««"l  *«. 
liiT  \%io-i->Mi.  :ii.  1  it!  r  ::-'■   i  «i  -p--<>:;.<  :  .  v  .ir   n-  '.i-r  'hil  a  pnnro  mi  lon^  ai^i  »• 
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entirely,  for  the  space  of  half  a  century  together,  reign  in  the  affections  of  the 
people. 

*()ri  the  accession  of  king  James  I.,  no  new  degree  of  royal  power  rmAoa 
WHS  added  to  or  exercised  by  him ;  but  such  a  sceptre  was  too  weighty  *• 
to  be  wielded  by  such  a  hand.  The  unreasonable  and  imprudent  exertion  of 
what  was  then  deemed  to  be  prerogative,  upon  trivial  and  unworthy  occasions, 
and  the  claim  of  a  more  absolute  power  inherent  in  the  kingly  office  than  had 
ever  been  carried  into  practice,  soon  awakened  the  sleeping  lion.  The  people 
heard  with  astonishment  doctrines  preached  from  the  throne  and  the  pulpit 
Hubversivo  of  liberty  and  property  and  all  the  natui*al  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it  weakly  and  fel- 
laeiously  Hupported  ;  and  common  reason  assured  them  that,  if  it  were  of  human 
origin,  no  constitution  could  establish  it  without  power  of  revocation,  no  prece- 
dent could  sanctify,  no  length  of  time  could  confirm  it.  The  leaders  felt  the 
pulse  of  the  nation,  and  found  they  had  ability  as  well  as  inclination  to  resist 
it;  and  accordingly  resisted  and  opposed  it,  whenever  the  pusillanimous  temper 
of  the  reigning  monarch  had  courage  to  put  it  to  the  trial ;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies,  and  the  dispensing 
power.  In  the  mean  time,  very  little  was  done  for  the  improvement  of  private 
justice,  except  the  abolition  of  sanctuaries  and  the  extension  of  the  bankraptf 
laws,  the  limitation  of  suits  and  actions,  and  the  regulating  of  informations  apioQ 
))enal  statutes.  For  I  cannot  class  the  laws  against  witchcraft  and  coniuration 
under  the  head  of  improvements;  nor  did  the  dispute  between  lord  Ellesmere 
and  Sir  Edward  Coke,  concerning  the  powers  of  the  court  of  chancery,  tend 
much  to  the  advancement  of  justice. 

Indeed,  when  Charles  the  First  succeeded  to  the  crown  of  his  father,  and 
attempted  to  revive  some  enormities  which  had  been  dormant  in  the  reign  of 
king  James,  the  loans  and  benevolences  extorted  from  the  subject,  the  arbitrary 
imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of  peace,  and 
other  domestic  grievances,  clouded  the  morning  of  that  *misguiaed  t-hiaqj 
prince's  reign,  which,  though  the  noon  of  it  began  a  little  to  brighten,  *- 
at  last  went  down  in  blood  and  lefl  the  whole  kingdom  in  darkness.  It  must 
be  acknowledged  that  by  the  petition  of  right,  enacted  to  abolish  these  encroach- 
ments, the  Knglish  constitution  received  great  alteration  and  improvement. 
But  there  still  remained  the  latent  power  of  the  forest-laws,  which  the  crown 
most  unseasonably  revived.  The  legal  jurisdiction  of  the  starchamber  and 
high-commission  courts  was  extremely  great,  though  their  usurped  authority 
was  greater.  And  if  we  add  to  these  the  disuse  of  parliaments,  the  ill-timed 
zeal  an<l  despotic  proceedings  of  the  ecclesiastical  governoi-s  in  matters  of  mere 
indirterence,  together  with  the  arbitrary  levies  of  tonnage  and  poundage,  ship- 
money,  and  other  projects,  we  may  see  grounds  most  amply  sufficient  for  seek- 
ing redress  in  a  legal  constitutional  way.  This  redress,  when  sought,  was  also 
constitutionally  given;  for  all  these  oppressions  were  actually  abolished  by  the 
king  in  parliament,  before  the  rebellion  broke  out,  by  the  several  statutes  for 
triennial  ])arliaments,  for  abolishing  the  starchamber  and  high-commission 
courts,  for  aseertaining  the  extent  of  forests  and  forest-laws,  for  renouncing 
sliip-ruoney  and  other  exactions,  and  for  giving  up  the  prerogative  of  knighting 
the  kings  tenants  in  capite  in  consequence  of  their  feodal  tenures;  though  it 
must  be  acknowledged  that  these  concessions  were  not  made  with  so  good  a 
graee  as  to  conciliate  the  confidence  of  the  people.  Unfortunately,  either  by 
his  own  mismanagement,  or  by  the  arts  of  his  enemies,  the  king  had  lost  the 
rc|)utation  of  sincerity, — which  is  the  greatest  unhappiness  that  can  befall  a 
jirince.  Though  he  formerly  had  strained  his  prei'ogative,  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but  also  beyond  the  examples 
of  former  a^xcs,  he  had  now  consented  to  reduce  it  to  a  lower  ebb  than  was  oon- 
histcnt  with  monarchical  government.  A  c*onduct  so  opposite  to  his  t< 
and  princi])Ies,  joined  with  some  rash  actions  and  unguarded  expr€  ns,  i  e 
the  people  suspect  that  this  condescension  was  merely  tempo  y.  P 
therefore  with  thr  success  they  had  gained^  fired  with  resenu 
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•i'lm  ••|»|»**»'^''i' •*«'•.  *Jiii«l  'IriMliii::  ill'"  r-iiioi'iiiiiMii fH  if  flu*  kill:;  «I.'>ii!.|  rrj^ia 
'  111-  |Miui-r.  llii'  }f'pM!.ii'  liiiili'i'^  wli'i  III  ;iil  ;« J*  **  li:i\ «'  I  .iiii*«t  tlii-iii*«  cx  t-^ 
till*  y"  "/ ''  '  ''*':^-*'>  I"  1^1'"^^  iii*>iiU'iil  :iii«l  itiii^'tiv  I  riiiMi- ;  llii-ir  iii«i>ii-iii«-  Mfiii  r*  ii- 
(i«*n*ii  ilh'iii  ili'-iMiMti' ;  :iii't  •!•  xpiiir  at  liiii:Hi  i<iri«"l  flu  m  ti*  y*\u  u;(h  ■  •• :  •••' 
liiiliturv  l)\  |i«Hi  iti  «.  ami  (■iiiliii«ia'>l^,  u  iio  ii\iTiiirii*-*l  tin- i  hiin  ii  ainl  iiwri^r^  !i« . 
■till   |ii*iNiiilf|  Willi  ili-iilii  rat«-  '•Mli-tithir  V  tn  thi*  tr:;il  Aifi  iiiiirili-r  ••!   tK«ir  «*'^«- 

1  |»ii'*<«  \*\  till-  criidi'  a!ii|  a^**r(ivi'  -•  In  iii«  <*  \"V  :iutt'u*\\uj  \\,*-  !:iH«  in  llir  l:m«« 
nrc'oiif  ii^i'iii  wiiiih  t<iil<>\\  i-il.  tlif  iiiii'*I  |ti'i»iiii'*iiivr  ati'l  «•  ii«ili|«*  HliiT««it  wii*  li  ji« 
ttu*  ('••t.it'li-liiiit'iil  <>t  iif'W  InaU.  till'  aiitililti»ii  ••!  liii  i.il  tiiM.n*.  ttii-  a*  t  ••!  ii^\.. 
^alimi.  aii'l  >••> tin  i'**     \\4Ti>  aii<>)iti  •)  in  tlii- 

V.  Filili  [n'lmii.  wliiili  I  am  in\t  l-i  iiifntiiHi.—  v:/ ,  alliT  tlif  ri'«!t»ral."ri  'f 
kini;  < 'liarli-^  II.  Iiiirii«>l:a1ii\  ii)Hiii  w  i.h  h.  |)if  jinin-ip.il  n-iii:iiiiin^  i^r:*  •  .iii*  •-. 
till*  iliM'i I'ltii'  aiiii  i-iiii-i-iiiii  lilt-  I't  niililar\  ti-iiiiii«.  u^Tt'  t.iU*  n  a^.iv  aii*l  al«»- 
li*«)i«*ii.  r\i-i  I't  III  tin  iii-tani  ••  ••!  «-iirru|i{i<>ii  "I  iiiin  r  i.it<if  KpkhI,  ii|i.in  atta  li*!- r 
c»t' tri'a«iiii  aipl  |i-iiiii\.  AihI  (hoiii^'ii  tlif  niiin.iri-ii  in  \%i."««'  |N>nMiri  ihf  r*-jji 
^ivrrnnii  lit  wa«  rr-^torol.  an<l  with  if  mir  aiitii*nt  i-i>ii«titiiti<>n.  iIi-^m  r\f«  i  • 
(*iiiiitii«*iiilari«in  iViiiii  iM"*(i't'it\ .  \«-(  III  111'*  n*i.'ii  vm  U«>1.  "iaii-'iiiiiarv.  ari*!  tijr^'j- 
lout  UN  it  \va*«  till*  I  ••ill  lirniii  !•  nf'  Iia|i]iy  i-ir>  iiin<*t.ini  •-•»  ua«  <»ii<-li  that  tr*ri 
UiiMKv  \vi*  niav  ilati*  imt  •mlv  tli**  n- i--*(aMi«lifn«-iil  ••!  tuir  «-ltiin  li  ahil  ni*triapt.\. 
hut  aU*»  thi*  i-«ini)ili-ti>  rr**tit(iti<iii  ut'  Kiiijii^li  Ii'mtiv.  ftir  thi*  tir**t  itnif  «iiii«*  i:« 
tottti  alMilitimi  at  tin*  r«iiM|in-<»t.  I'Or  tln'i'i  in  ni>t  mily  l)ii«4*  •»ia\(»li  triiuiv<% — 
till*  l»a«l:;«*  i>t  li*n'i:^ti  ilitiiiiiiinn.  witli  ail  thfir  ■•}i)iri*«**ivi*  n|*|H*ii'l»^i-« — ««<^ 
ri*iiii>V4*ii  t'r'itii  <'ni-iitiilii  rjni;  llir  fotati"*  nf  tlii*  oiirip-it.  hut  ul*<i  »n  a*l-lit;'ir  .kl 
mM'iirity  'tt  In**  )M-!'«»iin  ti'iHii  ini|iri«»iiiinifiit  wa«  •ilit.iiiii'<t  \*\  tliat  trn-at  hulwark 
ot*  iMir  riiii-tit  iitmn,  tin*  ffiffft'*  <"/y"'*ait  Tin*-*'  t  u  •»  «ta(iit<-».  «  itli  ri*i;ur«l  :■• 
our  iin»pt't'ty  ati<l  |mt-«iii«.  fiinii  a  •«i'i  iinii  ;;•.; //i.i  rir'^i.  a«  )N>iirrii-ial  nii<l  rfTo-t^:^! 
ari  tliat  lit  i»iiiinin:r-Mi'a«l  Tiiat  nnly  pninoii  tli*'  luxuriuni<'«  ••t  thr  l-^vlai 
•l'*ni      '^.^  '*l*'tn  ;  hilt  thr  -taiiitf  nl  <  'hari*'«t  the  Sfi<in<l  i-xtir|iutc*i  all  tt«  **Uirrn«-«. 

**' J  fX<'i'|ii  |M-rli:i)t<*  in  i'<>|i\  h'>lti  tfiiuri*:  aii*l  tlii-n*  nI*Mi  thi*y  an>  niiw  in  ;;rrfti 
liK'aHun*  «'n«-r\  ati-<i  i>y  i:ra'liiai  rii*«tiini  :iw\  the  inti-r|Hr«itiiiii  nf  i»ur  c*«Hirt«  "{ 
ju"itir«v  .\f.t  tf..i  r.ir^t  only,  in  i^miTal  trriii<*,  •!«  i-ian**!  that  ii*>  man  «Sa!l  }•* 
inipri*««ini->l  i-i*iili'ary  !••  law:  tin*  A'i'".;«  ''.tr/'U*  ai-t  |Niint«  him  «»ut  rlfrttual 
lUiMii'*.  a*  W'-ll  t'l  r*  li'a*«*  hini-i'lt'.  tlHiiii:h  t-*iinniiit*'«i  i*\rii  hy  tht*  kinji*  .n 
i*iiiiii«'il.  n<*  t'l  )<iiii.<*ii  ail  t)iii«i*  wlm  <»liall  thu*«  uni-<in«titiitionally  iiii«u»«*  liim 

Ti»  iIh'-i-  I  may  a«l<i  tin-  al><'titi'in  of  tin'  prt- f«i:^ati\i  ••  nI"  |iiirwyani'v  nn«l  j-n^ 
i*m|itiiiii  :  t In- ot.iTiiti-  i'>r  iittliliiii;  trt«'niiial  pariianM-nt*  :  thr  t«'M  ami  i-i>r|»i»rBti«'*: 
net**,  whi'ii  -•■tiiri-  Ix'tli  oiir  iivil  ami  t'i-lf^i'Mi^  lilHTtii*^;  th**  atM»hli«»n  ••!  \h.^ 
writ  •/#■  h.t''fr>  ^..t/.f'ir-*  t    ;   tin-  •>tatut<*  it|   irau'U  anil  |HT«nri«-«.  a  trrr-al  a^S 

Ml ^-^ary  "•■••Mrit  \  \*  jinvati-  |«nt|M*i-ty;  fh**  ^tatiiti-  r<ir  •ii*«irihuth*fi  •*!  iiitf-*ta:«-Y 

«*Htati'*«.  aii'l  that  tit  aim*nilnii*iir<»  ami  j'-'f'tJ'*,  whii-h  rut  olT  th^Mi*  •upi-HlQ«*Q« 
nifiMii'**  u  lilt  h  •»•»  jori;^'  li:i<l  <li«i;rai-i<t  mir  4-iiut't»:  tui^t'thtT  with  mativ  ••'.^«#r 
whiilr*»iim<*  ai-t«  that  v\i-n-  |ia«<*iil  in  thi**  ri'i:;ii  lur  thi-  iN-nt'tit  «»!  iia%  icati«>ii  ai.«| 
thi*  impn>v«iii*'nt  »»}  t<*ri  i:;ii  i-«imiiirp'i' :  an*!  tin*  uhi*ii*.  \%  lit*n  w«*  lik«"ViHr  c^*n 
•*iiirr  thi*  Ir« nliim  tnM:i  tiiKi**  anil  ariii:i-*«  \\hi<li  tin-  «iihj«t't  thiMi  «*iij«ivr«l.  «:.I 
In>  ••ufYli  hi.t  !••  i'lifni-tr.iTi'  tliio  trnili.  "that  tin'  i  ••n<t:tutiiin  I'f  Kni:ian«l  Kal 
arrivi"!  t'l  it-  tull  \  i_'  mr.  an-l  tin-  trin*  halam-r  lH't\\«-i*ii  lilH<iiy  an«l  |»rvi^»^UT^ 
wa**  ha]i|iii\   i-tai'li-iii-'l    hy  '•'".  in  thf  n-i^ii  nl    kirii;  t*harli*^  tho  Sit^Bhd '* 

It  i't  lar  tn*m  m\  iiitint;<>n  tn  ]>alliati-  'ir  •h-ffn-l  many  wry  inu\niX»tm*  V^^ 
ri'«*t|i  !!:;«•.  .  .;'r  fr.^  r.  tH  if  r^  \xx  that  n  i^n.  thnni^h  tin*  »nih«*«*  »t*  m'irknil  |«4i- 
tii  ian<*.  \***\\\  in  ami  ••nt  m;  t-m|<!«'\  iin'iit      What  -i-i'in**  infitnti*!*talilr  i«  thia*  that 

by*hf  iff!  a-  It  rlii-n  <*i i.    ii>«r  w  it  li^itaifhiii;  •>«iiiii'  in\  i<ltiiu«.  iiav.  •iani^f^>««, 

,.  -    -     I'lMii-  1.1'-  •'!   tin-  |ij«  r"L:.i!i\ !•  ha\t'  *inii'  Im-i-h   |ii|i|Nt|  ••ilT,  an<l  ihr  np*l 

•1     III"!-!-  ili-.iil\    l-iim  I     tilt'  )ii<»|ili-  ha*i  a**  iar^ri*  a  {i^irtion  ul'  nnU  liKrrtT 

a*4  i^  i-iifi"  -tiiit  Ul';;  a  -'.i:<-  <•!  •*•••  :i-t\.  aifl  «uflii-ifiit   |Mivi-«-r.  n*^it|in|e  in  tbnr 

own   Iriifi".   !••  a--!  rt   ai.-l   pp  -i-n**  tli.it    lihi-riv  it   in\aili*«l  l»v  th«  n»ral 

I  •  •  • 

*   llf   !•    -  '     ' '  «!■     *.    I   «•.!■•  K  •  ^  •■•  11%  'Ilk*       IK-   I  fw  li»|  rif.r«^   fh  ^|%  IW 

14 I-  '   -  ■  '  i  *«    .•     II   '  !•     1     tf    .  ■      '.        I  ..    «   «1  •!  ••  (•    •■IHi*  >4  41  nil 

•II    r  lb<    ^^'«di         )    .1  *t  «••  |>»ta*«l  AUfl  llMt  lv«  IMwUH^g 

fl.  II 
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roirative.  For  which  I  need  but  appeal  to  the  memorable  catastrophe  of  the 
iioxt  roii^n.  For  when  king  Charles's  deluded  brother  attempted  to  enslave  the 
nation,  lie  found  it  was  beyond  his  ])0wer:  the  people  both  could  and  did  resist 
him,  and,  in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise 
and  his  tiirone  together.  Which  introduces  us  to  the  last  period  of  our  legal 
history. — viz., 

VI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period  many 
laws  iuive  passed,  as  the  bill  of  rights,  the  toleration-act,  the  act  of  settlement 
with  its  conditions,  the  act  for  uniting  England  with  Scotland,  and  some 
others:  whidi  iiave  asserted  our  liberties  in  more  clear  and  emphatical  terms; 
have  regulated  the  succession  of  the  crown  by  parliament,  as  the  exigencies  of 
religious  and  civil  freedom  required;  have  contirmed  and  exemplified  the  doc- 
trine of  resistance  when  the  executive  magistrate  endeavours  to  subvert  the 
constitution  ;  have  maintained  the  superiority  of  the  laws  above  the  king,  by  pro- 
nouncing his  dispensing  power  to  be  illegal ;  have  indulged  tender  consciences 
with  every  religious  liberty  consistent  with  the  safety  of  the  state;  have  esta- 
blished triennial  (since  turned  into  septennial)  elections  of  members  to  serve  in 
parliament;  have  excluded  certain  officers  from  the  house  of  commons;  have 
restrained  the  king's  pardon  from  obstructing  parliamentary  impeachments; 
have  imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers;  have 
regulated  trials  for  high  treason;  have  afforded  our  posterity  a  hope  that  cor- 
ru|)tion  of  blood  may  one  day  be  abolished  and  forgotten;  have  (by  the  desire 
of  his  ])resent  majesty)  set  bounds  to  the  civil  list,  and  placed  the  adminis- 
1  ration  of  that  revenue  in  hands  that  are  accountable  to  parliament;  and  have 
(l)V  the  like  desire)  made  the  judges  completely  independent  of  the  king,  his 
ministers,  and  his  successors.  Yet,  though  these  provisions  have,  in  appearance 
and  *nominally,  reduced  the  strength  of  the  exe<-utive  power  to  a  much  r*4Ai 
lower  ehh  than  in  the  preceding  period  ;  if,  on  the  other  hand,  we  throw  *• 
into  the  opposite  scale  (what  perhaps  the  immoderate  reduction  of  the  antient 
j)rerogative  may  have  rendered  in  some  degree  necessary)  the  vast  acquisition 
of  force  arising  from  the  riot-act  and  the  annual  expedience  of  a  standing 
army,  and  the  vast  acquisition  of  personal  attachment  arising  from  the  magni- 
tude of  the  national  debt,  and  the  manner  of  levying  those  yearly  millions  that 
are  appropriated  to  pay  the  interest;  we  shall  find  that  the  crown  has,  gradu- 
ally and  impercej)tibly,  gained  almost  as  much  in  influence  as  it  has  apparently 
lost  in  prerogative. 

The  ehief  alterations  of  moment  (for  the  time  would  fail  me  to  descend  to 
viinutiiv)  in  the  administration  of  private  justice  during  this  period  are  the 
solemn  recognition  of  the  law  of  nations  with  respect  to  the  rights  of  ambas- 
sadors ;  the  cutting  off,  by  the  statute  for  the  amendment  of  the  law,  a  vast 
numher  of  excrescences  that  in  process  of  time  had  sprung  out  of  the  practical 
j)art  of  it;  the  protection  of  corporate  rights,  by  the  improvements  in  writs  of 
vianiliiinus  and  informations  in  nature  of  quo  warranto;  the  regulations  of  trials 
by  jury,  and  the  admitting  witnesses  for  prisoners  upon  oath;  the  further 
restraints  upon  alienation  of  lands  in  mortmain;  the  annihilation  of  the  terrible 
judgment  of  peine  fori  ct  dure;  the  extension  of  the  benefit  of  clergy,  by  abolish- 
ing the  ])e<laniic  criterion  of  reading;  the  counterbalance  to  this  mercy,  by  the 
vast  increase  of  capital  punishment;  the  new  and  effectual  methods  for  the 
s])ee(ly  recovery  of  rents ;  the  improvements  which  have  been  made  in  eject- 
ments for  the  trying  of  titles;  the  introduction  and  establishment  of  paper- 
credit,  hy  endorsements  upon  bills  and  notes  which  have  shown  the  legal  possi- 
bility and  convenience  (which  our  ancestors  so  long  doubted)  of  assignmg  a 
chost'  in  iirtion;  the  translation  of  all  legal  proceedings  into  the  English  lan- 
guage; the  erection  of  courts  of  conscience  for  recovering  small  debts,  and 
(which  is  tnuch  the  better  plan)  the  reformation  of  county  courts;  the  great 
system  of  marine  jurisprudence,  of  which  the  foundations  have  been  laid,  by 
clearly  *developing  the  principles  on  which  policies  of  insurance  are  tmaa^ 
founded,  and  hy  happily  applying  those  principles  to  particular  cases ;  '- 
and,  lastly,  the  liberality  of  sentiment  which  (though  late)  has  now  taken 
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P4>f«^i<»ii  nf  fiiir  i-niirt**  III'  i'iiiiitii«tn  law  iiinl  iiiiiiii-i**l  tlinn  to  a<lfi|it  ^whrrv  f»c-ta 
can  Itf  I  It-ariv  :i<»i-«*rtiiiii«*ii  •  tin*  **aiii4*  |triiii-i|il«*ii  nt  n'iirt*<uk  mr^  liav<-  |irr\aik«l  la 
iiur  r«Miri'*  I't  «*i|iiit\  t'nMii  tlir  tiinr  iliut  l*inl  N**ttiii;;liaiii  |>n*nt«li*«l  thrrr  .  aiKj 
lhii«  iitti  oiiiy  w  iiiTr  «|i«-('i:ill\  ftii|Hiu«'r«-il  l>v  |iiirtii ular  Matutf*.  •  •«  in  tlir  c«i« 
of  InmpN.  niiirlir:i:;i"*.  Awi  ■M-t-nt)'*.  i  luit  \t\-  vWnnUui'  llit*  n*iUi*«lial  influrn'r  ^4 
till*  i'i|Uit:il*ti'  writ  lit'  ti'(-«)ia'«»  nn  (hf  fUM*.  ai-rtipliri;;  tti  \\m  prinntiVf  in«tilatM-a 
tiy  kiiii;  I'Mwanl  tin*  Fir^t.  Id  iilni«»*«t  «'Vi*ry  in*»tani-i'  *•!  jhju«ti«v  not  r«-nir«li^l 
liy  liny  uliH'r  |»i-ih ■«•«••.  And  tlifM*.  1  tlnnk.  an*  all  l)i«*  matonal  altrraiKiU*  tbat 
have  li:i|ipi'n«-il  uitli  n'**|M'(t  U*  |>rivat«*  jii^ttin*  in  tliv  oiurm*  of  th«>  |irrarnl 
ct*ntiirv. 

Thu«.  tlirr«  fiiri'.  t'*»r  t)i«'  uniiiM'nii*nt  an^l  iii*»triii-tii»n  «»f  tli«*  »tui|f*nt,  1  kiaT« 
i*n<l<*avi»iiri-*l  !«•  ili'Iiiicaii'  mhmt  rii<i«*  itiitlinr-*  «if  a  |»lun  t<«r  tin*  liif»tnnk  i4  «.*«ir 
lawft  an<l  iilTrtii-**.  fnmi  tlirir  tir^t  rmv  iiu*i  ifruilual  |in>i;niM  anmiiK  cmr  linti^ii 
and  Sa\«>ii  ahi-«'<*ton»  till  tlirir  tulal  i*i>li|Hi«*  at  tlu*  Ntirinan  it»ni|u<"*t,  Inmi  wLirh 
tlu*y  ha\i-  urailiially  i*iiii'r;;r<l  aii«l  rinvu  to  tin*  |K*rti*«*tiiin  tlirv  nit«  <^»J"'J  •! 
ditfiTriit  |HriMii<«  Iff  tinir.  W'v  Imvo  Mvn.  in  tin*  i-mipM*  of  our  iriquinr«.  in  iLm 
ami  tin*  loi'iiirr  K<Mik*«.  that  tli**  fiiiMiuiiu*ntal  niaxiini  and  ruUm  of  tiir  lav. 
wliii'h  rr;;ani  tin*  ri^l)t««ot  |H>r<*iiM**.  and  tlu*  ri^litn  itf  tliin&r^,  tlir  finvatr  injanr^ 
that  may  lu*  i»fli'rrd  in  Imtli,  anil  tli<*  <Tinii*<*  ulmh  ulTtN-t  tliv  |rtit*li4-.  havr  k^^rn 
and  aiv  tv«Ty  ilay  ini|iriiviii^.  and  an*  ni»w  fniutflit  with  thv  ai-ru inula t<-«l  ai^ 
doni  ill  Mifr** :  iliat  tin*  tiirni**  <tt  atlniinittrrini;  juMk-v  ranir  to  |N*rf«*«-tit»fi  oiKicr 
Kdwurd  tli«*  Kip«t.  ami  liaxi*  iutt  lM'«-n  niiirli  varird.  nur  alwavn  t«jr  thr  tctirr, 
ainrr;  thai  i»iir  r«'li^i«»ii<*  liU'rin***  M«*n*  t'lilly  i-Mahli<*hi-d  at  tht*  i^*|i»rmati«*n.  \^% 
that  thf  ri*i-4iv«-rv  id  niir  •  ivil  and  |H*liii«-al  lilNTtii**»  ua<*  a  work  *»i  h»ni;fr  time. 
th(*y  n«it  hi'Mii;  thoriiii^dii\  an«l  «iiiii|di'trly  n*^ain«'d  till  afh-r  tht-  n"*t«iratH«n  u^ 
kiii^  t'harir**.  nor  fiilU  aini  t'\|iliritly  ui'kiMi\iU'it:ri'd  and  dvtini«ii  till  the  m  uf 
•Xi*i  1  tin*  lia)t|i\  ri'VoliiiiMii.  Ill  a  (-•»n<*titution  f»o  \ii»rly  4-«»ntnvc4l,  *Mj  Mn^oclT 
^  rai**i'd.  aipl  ^o  hi::liiy  tini*»h«*d.  it  i»«  hnnl  to  t^iN-ak  with  that  praise  wbati 
in  iii**iiy  uhi!  -fvrrfly  it*«  dm*:  th«*  thonnitfh  ainl  attentive  i^intrin|iUtiiia  m#  it 
will  til  I'll  i-^h  it^  U'^t  |tan«*i;yri('.  It  liuth  U-i*n  thv  i*ndi*avoiir  of  tht-i^  o  ■»■>»» 
taric^t  hii\v«'Vfr  tlir  i*xr«*iiti«»n  iiiuv  have  f«uiiv<*fi«*il.  ti»  «*xaininr  tin  MiUd  fiHiii'la- 
tion^.  til  mark  out  it«  rxtfii<»iv«*  |iliin,  to  4*x|ilaiii  tin*  ii"h<  anil  dif»trihuti«»n  i^l  iia 
|iart**.  aipl.  lr<*ni  tin*  haniioimMiH  roniurri'iirr  iif  lho«H*  ^'Vrml  |Hin».  to  driB*-*- 
htnitr  th«-  «-l«-:^:iiii  |iro|Mirtiiin  of  tin*  uhtdt*.  \Vt*  lia%i*  tukvii  «N^-aiii«»ti  to  »dmir« 
at  r\«-r\  tnrii  th«*  iMiMt*  mitnuiiK'nt^  of  aiK'U'iit  f»iiii|ili<  itv  an<l  tlu*  luiin*  cur^^mt 
rrliiii'iiii-iii?*  ••!  iiii'drrn  art  N«*r  have  it**  fault**  hn-n  4t»iH<*ali*«l  ln*iu  \ir»;  for 
fault**  it  ha- .  Ii-t  ur  <*lioiilii  !•«■  i«'m|il«*i|  to  think  it  of  ini»n*  than  hnnian  Mrv^- 
tun*;  ill  III  !->  t-liicf1\  ari*»iiu'  troin  th«'  4iiTa\**i't  tiint*  i>r  tlio  niifr  i»f  nn«kil?«i 
ini|ini%t'nii-iii**  in  lati-r  ai:i-.  To  **u**tain.  t«i  n*|iair.  to  U-autify.  tin*  ni>l4r  |i««r. 
iit  a  «-li:ii'::i-  inirit'*ii'd  |ii-iiii  ipally  to  tlu*  niil*iiit\  and  •»uch  i2«*ntl«*uirh  iil  Ibc 
kinploiii  a**  air  di-ii*:;ai<-d  l>v  thfir  i-ounir\  to  |tarliaint*iit.  The  |»ni|r«^H>a  v4 
Til>.  i.iiiMiM  oft  liKiTAiN  i<*  a  duly  whii-li  tlit*y  o\i«*  to  thrniM'lvrii.  whornjcty  it. 
to  tilt  ir  aiM  i*<*Ior*».  uh"  traii^tniltfd  it  down;  uml  to  tlu*ir  |MiM«nty,  mli*t  «ui 
tlaiin  at  ilii-ir  hamU  tlii^.  tin*  U-^t  hirthri^ht  and  nfddi*«t  inhentancv  nt 
kiini* 

'1  xKi'ii  •(  uiii>  111  iiM  |>«>ui-r  t<i  liiii'*li  (hi*  »ki*li  h  iif  nur  If^TAl  hivlnrr  in  ihr 
f.iitht>ii  Ml  i  -|  M:t<-  1  iit.iiiii'  r  in  u  lo*  li  (hi-  .tnTli<»r  Ua*  I-*-.*!!!!  «iiil  rAmr«|  ||  iii«a  to  ka 
own  i.!ii>  "^  ii  •■  tIi*-  \ •  .ii  it**!'.  Ill  nii:i!i  til- iIiimI,  (tit-  li-^i*laliir>*  li«^  ■•rti«ia|M|  aMfar 
ni:i(*-r.  I.-  ?  •  --I  •  \%}i>>  ».ii%  til  '!_•-  :ii  -i  li^^-r.d  .ind  •-'•:ii|>ri'(i«*ii«iT«*  m  •|iinl  all*!  mmmfi 
(lifUi  .1.  -ti  \t  -'Ilk  II.*  Old  111-  -.d  ortli-r  III  it'k'-n  1  !••  1*  k*-d  -ifi  i  jiidiful  niAli«'r«.  K^  m-.^l 
ha\i'  I  -'.i''*  'i  ••■it  ;li>-  ti"-!!.!.!.'  iiiiT"-*  •\  "ii  iii*-  .nr**«t  ••(  ftp*  |-«<r»i*n.  and  th«*  n^«i  ^.irti 
t(i  u  di-i  }•  i;  .*•  •  li  i:i.ik:iij  .t  •!•  {  ••"i!  \\  .I'u  It.*-  ,«rr •-«(:! I.*  •■llit  •  r  ;  lh<*  a^alvtanoi*  aA^ft*^  t-j 
ildi-t.>-t  ••••i'.'  i\  .iriii.iij  l;ii:i.  Uitii  !!.•  prints.  i»i  ;l,i>  •u|-«'n*ir  wlirfv  n^m—M  i  |W 
|iri-\i  !.! .  -ii  '  •>•  .  i\  ;i  t  i.<  :  I  ..>.  ••!  III,"-!'-::!*  .iii-iiir*  .iiid  flu-  *.ilu(ani  Ifttfyiap*  of  •^««T'SV 
HI   ti.<    :    }    .1      :.:■•  ii'  .   t:.'    ." •  •■    .'•  >••  i  .li   •!  n.  iiiii.'-ii  ••!   (lif  iiiiiiit^-r  t«f  caiMlal    iff i  mt ■■. 

niid    Ti.<    I r  -.   .11.  i  -\  -•    .1  i  i  *:  -•.    it.  i  i>    :>::.•    ••  \  •  r.:\  iif  »ulMl;lut<«l  mn^i  inf«v>jv 

|-iMi  -)  M.'  *  -.•   i!i  .k.i  .*  •  i\-  '  i!  •  •  -  r. I  ill    i.'.'r  i\  i!t  i  .i**ffii|>t«  at  niuril*-r.  and  iJ^  *^^ 

{•li!\ .!  .-  ''  •  • ! '  i.ii  •  i.-r 111 ffi-i-i.-     il.f  jUIit.itu  tif  lujpT  |iqni«lna*^i«>.  m 

tlt.i>--'    !■■•     !  'V   .II--1    tti>-    )    I'll. I. '   ••;   »i.-|'    n^    >t    :i-mi.iI**«.  Aiid  of  fh^ 

•biM  k.iv*  I'.iii-  !•;    nil* m,  A«  ttiat  **\  (•int"iMf..in^  ni  tmaMiii ;  the  Mi| 
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in  treason,  murder,  or  felony,  and  of  the  trial  by  battel  in  civil  suits ;  the  taking  away 
corruption  of  bloo<l,  except  in  cases  of  treason  or  murder;  the  provision  for  the  expenses 
of  prosecutions  in  felony  and  for  the  care  and  disposal  of  lunatic  offenders;  the  great 
improvements  in  the  system  of  gaols  and  houses  of  correction  ;  the  declanUion  of  the 
functions  of  the  jury  in  the  case  of  libel ;  the  regulation  of  the  ecclesiastical  courts;  the 
trial  and  punivshment  of  offences  committed  on  the  high  seas  or  in  the  colonies;  and 
lu>t,  not  least,  the  revision  and  consolidation  of  the  laws  which  regulate  that  great 
bulwark  of  our  liberties,  the  trial  by  jury. 

As  measures  calculated  to  secure  the  integrity  of  the  representative  body.  Sir  W. 
Bla<'kstone  would  probably  have  noticed  the  act  for  securing  the  independence  of  the 
8peak(T,  those  which  prevent  public  contractors  and  certain  public  officers  from  sitting 
in  tlie  house,  which  suspend  or  remove  bankrupt  members  from  their  seats,  and  prohibit 
persons  tilling  officas  in  the  revenue  from  voting  at  elections. 

In  matters  of  general  or  internal  polity,  he  would  have  pointed  out  the  formation  of  a 
regular  system  and  jurisdiction  for  the  punishment  as  well  as  relief  of  insolvent  debtors; 
the  many  amendments,  and  finally  the  consolidation,  of  the  bankrupt- law ;  the  great 
diminution  of  the  disabilities  of  Roman  Catholics  and  Dissenters;  the  liberal  alterations 
in  the  spirit  of  the  navigation-laws ;  the  attempts  to  e-stimate  accurately  the  increase  of 
population,  by  a  census  taken  at  stated  intervals  and  a  more  careful  keeping  of  parochial 
registers  ;  the  sensible  and  humane  attempts  to  modify  and  improve  the  poor-laws;  the 
protection  and  encouragement  atibrded  to  friendly  societies,  and  the  institution  of  banks 
for  the  savings  of  the  poor;  the  grand  measure  of  the  union  with  Ireland;  the  honest 
renunciation  of  the  slave-trade  for  ourselves,  and  the  sincere  and  repeated  endeavours 
to  procure  its  abolition  by  all  otlier  nations. 

These  might  form  some  of  the  features  of  the  picture  with  which  the  Commentaries 
might  have  closed  if  they  had  been  written  in  the  present  day.  The  system  is  still 
imperfect,  and  many  things  remain  to  be  done  which  the  author  might,  perhaps,  uave 
suggested  with  something  of  judicial  authority.  Without  thinking  myself  entitled  to 
do  so,  I  may  venture  to  express  not  only  my  wishes  for  the  gradual  perfecting  of  the 
English  laws  and  constitution,  but  my  strong  conviction  that  they  will  continue  to  be 
improved  with  the  increasing  lights  of  the  age.  It  is  our  groat  blessing  to  have  the 
machinery  of  improvement  always  ready  to  work  in  a  legblature,  which,  though  almost 
permanently  sitting,  is  yet  drawn  from  the  general  body  of  the  people,  forms  part  of  it, 
mixes  in  all  its  busuiess  and  amusements,  and  is  acted  upon  by  all  its  hopes,  fears,  and 
interests.  Tlie  very  facility  of  legislation  perhaps  leads  to  inconvenience  in  the  miilti- 
i)Iying  of  laws,  and  in  provoking  attempts  to  remedy  inconveniences  which  must  be 
tx)rne,  or  prevent  evils  which  the  unassisted  prudence  of  individuals  might  more  wisely 
be  left  to  guard  against.  But  these  are  comparatively  slight  evils,  not  counterbalancing 
tlio  great  good  of  possessing  a  power  of  improvement  perpetually  advancing  with  the 
age.  It  becomes  not  the  commentator  on  the  laws  to  indulge  in  a  spirit  of  indiscriminate 
approbation  :  perha[>s  it  was  the  leaning  of  Sir  W.  Bhickstone's  mind  to  take  too  £ftVOUr- 
able  a  view  of  his  subject, — a  more  excusable  failing  than  the  opposite  one  of  a  captious 
and  ({uerulous  spirit;  but  I  think  he  might  have  reasonably  indulged  the  conviction 
which  I  have  expressed  above,  because  the  characteristic  of  the  legislature  for  the  last 
fifty  years  has  been  a  sincere  desire  of  general  improvement  and  a  particular  zeal  for  llie 
bettering  the  condition  of  the  lower  or  unfortunate  classes  of  society.  Fewer  measures 
])urely  aristocratic  have  pjissed  into  laws  than  heretofore;  while  no  proposition  has  been 
coldly  received  that  was  sensible  in  its  details,  and  had  for  its  object  the  reformation  of 
tlie  criminal,  the  instruction  of  the  ignorant,  the  dissemination  of  sound  religion,  the 
vindicating  the  rights  of  the  oppressed,  or  the  gradual  advancement  of  the  labouring  and 
mechanic  orders  of  the  population. — Coleridge. 

The  few  years  wliich  have  elapsed  since  the  above  sentences  were  penned  by  the 
learned  annotator  have  given  birth  to  more  and  greater  changes  in  the  English  law  than 
are  comprised  in  any  entire  century  of  its  previous  existence.  At  the  head  of  those 
statiitts  wliicli  liave  produced  important  alterations  in  the  constitution  is  the  act  eman« 
cipating  liis  majesty's  Roman  Catholic  subjects  from  the  disabilities  under  which  they 
forineiiy  laboured.  Next  in  order  are  the  statutes  for  amending  the  representation  of 
the  ]M'()|>lc  in  parliament,  which,  by  withdrawing  the  elective  franchise  from  some  classes, 
exirndiiig  it  to  many  others,  altering  the  method  of  election,  and  prescribing  means  for 
a«(-ci  taitiing  the  ({ualitication  of  electors,  has  wrought  a  great  and  organic  change  in  the 
legi-ilati\  ('  «»yst<*in  of  this  realm. 

Among  tlie  enactments  peculiarly  affecting  our  coloxial  interests  must  be  distinguished 
the  act  which  prohibits  slavery  throughout  the  British  empire,  providing  at  the  s;mie  time 
c<>inp«ii-aiion  for  those  whose  property  is  iiyured  by  the  consequences  of  that  measure; 
tlie  statute  wliicli  provides  a  judicature  for  our  West  India  colonies,  and  that  which 
regulates  the  future  government  of  British  India,  the  care  of  which  is  still  intrusted  to 
the  company. — stripped,  however,  of  its  commercial  privileges  ;  while  the  nations  of  thai 
va-^  i>eninsula  ore  allowed  much  more  extensive  capacities  than  they  have  heretofova 
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rectin;;  it ;  while  the  continuance  of  the  former  mny,  and,  let  us  trust,  ^ill,  be  insured, 
by  that  willing  obedience  to  existine  laws,  that  steady  attachment  to  the  constitution, 
that  charity  to  fellow-subjects  and  loyalty  to  the  crown,  which  have  ever  remarkably 
distinguished  the  English  people. — John  William  Smith. 

This  admirable  sketch  of  our  legal  history  having  only  extended  to  about  the  year 
17S0,  1  sliall  endeavour,  however  imperfectly,  to  bring  it  down  to  the  present  time,  as  it 
will  not  he  disputed  that  the  alterations  which  have  been  made  in  the  law  since  Black- 
Htone  completed  his  Commentaries  have  been  fully  as  important  as  those  which  he  com- 
meinorati's.  It  will  l>e  convenient  for  this  pifrjiose  to  consider  the  other  changes  which 
were  made  in  the  reign  of  George  the  Third  and  in  the  succeeding  reigns. 

During  the  greater  portion  of  the  reign  of  George  the  Third  the  energies  of  the  country 
were  devoted  to  the  carrying  on  foreign  wars  of  great  magnitude,  in  the  last  of  which 
her  very  existence  as  a  nation  was  perilled.  From  these  contests  she  eventually  aroae 
victorious ;  but  the  ctiects  of  the  struggle  were  long  felt,  and  are  to  bo  traced  in  the 
statute-book.  The  criminal  code  of  the  country,  already  sutHciently  penal,  became  more 
and  more  bloody;  the  liberty  of  the  subject  was  very  considerably  curtailed,  and  the 
close  of  the  war,  however  glorious  to  our  arms,  cast  adrift  a  multitude  of  unemployed 
and  restlt»ss  spirits;  commerce,  long  diverted  from  her  regular  channels,  returne<l  with 
difhculty  to  them;  and  the  light  of  political  science  was  wellnigh  extinguished  in  the 
general  confusion.  The  reader  who  has  perused  the  Commentaries  will  perceive  that 
scarcely  any  of  the  blemishes  in  our  laws  pointed  out  by  Blackstone — by  no  means  a 
severe  censor — were  remedied  in  this  reign.  »Some  measures  of  great  national  import- 
ance, however,  were  carried  through,  and  some  improvements  in  the  law  were  ejected. 
The  legislative  union  between  Great  Britain  and  Ireland  was  completed ;  and,  although 
the  burdens  on  the  people  were  greatly  increased,  the  mo<le  of  collecting  the  revenue 
was  improved  ;  the  national  funds  were  consolidated  ;  the  privilege  of  copyright  in  books 
and  works  of  art  was  extended  ;  the  granting  of  annuities  wius  place<l  under  proper  guards 
and  restrictions ;  the  Roman  Catholics  were  relieved  from  some  of  their  most  severe 
restrictions;  charities  were  investigated,  and  traders  prevented  from  disposing  of  their 
real  estates  after  their  death  to  the  prejudice  of  their  simple-contract  creditors;  the 
punishment  of  pillor\'  (except  in  cases  of  perjurj*)  and  the  trial  by  battel  and  appeals  in 
treason,  murder,  and  felony  were  abolished,  and  certain  minor  improvements  were  made 
in  the  practice  of  the  courts  of  equity,  of  which  the  appointment  of  one  vice-chancellor 
may  be  considered  the  chief;  the  barbarous  parts  of  the  punishment  of  treason  and  cor- 
ruption of  blood  in  treason  and  murder  were  also  taken  away;  some  judicious  improve- 
ments were  made  as  to  gjiols  and  houses  of  correction;  and  copyhold  estates  were 
allowed  to  be  devise<l  without  a  surrender  to  the  use  of  the  will. 

In  the  reign  of  George  the  Fourth,  which  was  undisturbed  by  foreign  wars,  the  altera- 
tions, especially  in  its  later  years,  although  few,  were  of  greater  im}>ortance  than  any 
in  the  preceding  reign.  Thus,  the  laws  relating  to  trial  by  jury  and  to  bankrupts  were 
HiinpliHecl,  consolidated,  and  greatly  improved  ;  the  criminal  law  was  much  ameliorated, 
the  number  of  capital  punishments  diminished,  the  nature  of  crimes  more  accurately 
detint'd,  an<l  their  punishment  more  distinctly  ascertained  and  more  certainly  executed : 
ben«'lit  of  clergy  was  also  entirely  abolished.  The  Insolvent  Debtors'  Court  was  csta- 
blislwd.  with  a  regular  system  for  the  relief  of  insolvent  debtors.  1  may  also  mention 
the  consolidation  of  the  law  relating  to  the  customs  and  excise;  the  establishment  of  a 
new  body  of  police  in  the  metroix>lis,  which  has  since  been  taken  as  a  model  in  most  of 
the  great  towns  in  the  empire:  the  repeal  of  the  navigation  act,  and  the  new  regulation 
of  the  nurchant-service;  the  alterations  in  the  law  of  marriage  by  the  new  marriage  act; 
the  repral  of  the  test  and  corjwration  acts,  and  subsequently  the  entire  removal  of  the 
disabilities  of  the  Roman  Catholics.  Two  important  commissions  were  also  ap]>ointed  in 
this  reign  for  the  express  puri)Ose  of  considering  the  necessary  reforms  in  the  law,  and 
many  nio^i  iini)ortant  acts  have  since  been  passed,  founded  on  thpir  recommendations. 

Hiit  the  reign  of  William  the  Fourth  was  still  more  remarkable  for  the  progress  of 
n»forni ;  nnd  here  1  can  only  notice  the  princii>al  changes.  The  mode  of  administering 
j»isti(«'  on  circuit  in  Wales  was  entirely  altered,  being  a.'^similated  to  that  adopted  in 
England.  The  number  of  judges  was  increased  from  twelve  to  fifteen,  and  the  practice 
of  all  the  superior  courts  was  rendered  uniform  ;  the  law  relating  to  trustees  was  amended 
and  simplified  :  the  laws  atfecting  the  property  of  persons  under  disability  and  for  facili- 
tating tht.'  ]»aynjent  of  debts  were  consolidate<l  and  improved,  and  the  law  as  to  con- 
tenijits  in  chancery  ]>laced  on  a  footing  which  protected  the  lil)erty  of  the  subject.  The 
nunilM-r  <»f  cai»ital  otl'ences  was  still  further  diminished,  and  the  exemption  from  death, 
exci'pt  in  <'ertain  rare  ca<es,  was  extended  to  the  crime  of  forgery;  and  this  great  step 
toward-*  a  mitigation  of  the  criminal  code  has  l>een  followed  during  subsequent  yean  by 
many  otlu-r  act^.  all  having  the  simie  ameliorating  tendency;  the  improvements  relating 
to  tlie  torms  and  returns  of  writs,  to  judgment  and  execution,  and  the  examination  o? 
witness«'<. — all  these  belong  to  the  first  year  of  this  roign.  The  second  was  still  mors 
memorable  for  the  reform  act ;  for  the  establishment  of  the  Bankruptcy  Court ;  the  gamt 
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only  by  its  attempts,  but  its  success,  in  amending  the  law,  the  best  evidence  of  which  is 
to  b»^  louiid  in  tlie  course  of  this  work.  Justice  is  now  cheaply,  and  in  many  reHpects 
efficiently,  adnnnistered  in  local  tribunals,  and  is  thus  brought  to  every  man's  door, 
while  the  whole  proce<lure  of  the  superior  courts  has  been  greatly  simplified  and  im- 
proved ;  usfl«»s8  forms  and  technicalities  are  now  discountenanced  as  well  by  the  prac- 
titioners of  tlie  law  tts  the  judges  of  the  courts;  and  a  sincere  desire  is  manifested  by  all 
classfs  to  j)romote  in  this  way  the  benefit  of  the  nation  and  the  social  welfare  of  the 
conununity. 

Some  improvement  has  also  been  made  in  facilitating  the  transfer  of  land.  Commons 
have  been  enclosed,  tithes  commuted,  and  copyholds  may  now,  under  certain  circum- 
Ftances,  be  enfranchised  compulsorily  either  by  lord  or  tenant.  Indeed,  a  strons  wish 
has  been  t*hown  that,  while  the  present  moderate  law  of  entail  should  be  preserved,  land 
should  be  more  easily  and  cheaply  dealt  with,  and  that  the  law  relating  to  it  should  be 
more  suited  to  the  wants  of  a  great  commercial  country. — Stewart. 

Nearly  a  century  has  elapsed  since  the  Commentaries  of  Sir  William  Blackstone  were 
first  published.  Much  as  the  learned  and  enthusiastic  commentator  had  cause  for 
exultation  in  the  improvements  which  had  been  introduced  in  his  own  times  and  those 
iniHiediately  preceding,  he  would  have  found  matter  for  still  warmer  panegyric  had  he 
lived  in  our  days.  The  events  of  the  last  hundred  years  have  changed  the  face  of 
Europe  ;  and  although  our  own  country  has  not  sustained  those  disastrous  shocks  which 
have  been  felt  from  time  to  time  by  most  of  the  continental  nations,  it  has  not  remained 
a  stran;j:er  to  the  general  progressive  tendency  which  has  been  discernible  more  or  less 
over  the  whole  civilized  world.  On  the  contrary,  the  state  of  continuous  healthy  progress, 
whieli  seems  to  be  almost  peculiar  to  our  own  institutions,  has  perhaps  carried  us  further 
in  the  direction  of  politictd  and  social  freedom  than  any  other  nation  in  the  world. 

Amon^  the  first  and  most  important  constitutional  changes  to  be  mentioned  was  the 
union  of  the  British  and  Irish  legislatures, — an  event  which  may  be  regarded  as  the 
foundation  of  that  genuine  union  of  interest  and  feeling  between  two  nations  intimately 
allied  by  geographical  position,  common  language,  and  similar  institutions,  which,  if  not 
yet  completely  attained,  seems  now  at  least  in  a  fair  way  of  becoming  permanently 
established.  The  statute  amending  the  representation  of  the  people  in  the  Commons 
lloui^e  of  Parliament,  popularly  known  as  the  Reform  Act,  introduced  no  new  principle 
into  the  constitution,  but  simply  restored  to  the  great  body  of  the  people  that  ancient 
right  at'  self-government  which  they  had  derived  from  their  Saxon  ancestors.  Another 
statute  of  almost  equal  importance,  of  which  the  professed  object  was  the  restoration 
of  an  ancient  institution,  was  that  which  remodelled  the  municipal  corporations  and 
remove<l  the  many  abuses  which  had  gradually  crept  into  these  bodies.  Several  statutes 
liave  also  been  passed  for  preventing  corrupt  practices  in  the  election  of  members  to 
serve  in  parliament,  and  for  disfranchbing  the  boroughs  where  such  practices  were 
found  to  jnevail. 

Our  civil  liberties  have  been  further  secured  bv  that  amendment  of  the  law  of  libel 
which  has  vested  in  the  jury  the  right  in  such  cases  of  deciding  as  well  upon  the  law  as 
upon  the  fact,  and  by  the  statutory  recognition  of  the  privilege  of  parliament  to  publish 
whatever  it  pleases.  The  boundaries  of  religious  liberty  have  been  extended  by  the 
re]>eal  of  the  test  and  corporation  acts, — a  measure  which  has  enablcni  that  numerous 
and  inHuential  portion  of  our  fellow-citizens  who  object  to  the  discipline  or  dissent  from 
the  do<'trines  of  the  Established  Church  to  participate  in  those  political  rights  from  which 
tliey  had  been  before  excluded  ;  whilst  the  Catholic  Emancipation  Act  has  relieved  those 
who  adhere  to  the  Church  of  Rome  from  the  civil  disabilities  and  penalties  to  which 
they  were  i)reviously  subject.  The  national  church  has  probably  taken  strength  from 
tlie  coinnuitation  of  tithes,  and  still  more  from  those  statutes  which  have  been  passed 
for  the  almlition  of  ])luralities  and  for  compelling  the  residence  of  the  benefice<i  clergy. 
Lar;r«'  ;in<l  com])rehensive  meitsures  have  also  been  adopted  for  the  better  management 
aii<l  application  of  the  cathedral-revenues,  and  for  the  subdivision  of  large  and  populous 
ItarislK'*",  the  formation  of  new  parochial  districts,  and  the  extension  of  the  church  and 
its  institutions.  A  committee  of  the  privy  council  has  been  formed  for  the  distribution 
of  the  large  sums  which  have  for  many  years  been  annually  voted  by  parliament  for 
j)roinotin>r  cMlucation  among  the  poorer  classes  of  the  people. 

The  statutes  amending  the  law  of  marriage,  while  requiring  this  important  ceremony 
to  he  accompanied  by  certain  circumstances  of  publicity  and  notoriety,  have,  at  the  same 
t  me,  enabled  every  individual  to  enter  into  this  solemn  contract  in  the  mode  which  he 
<  ..iisiders  necessary  or  proper,  and  have  thus  removed  an  unreasonable  restriction  under 
wiiich  a  lar>re  portion  of  the  community  previously  laboured. 

The  abolition  of  colonial  slavery,  accomplished  at  a  very  great  pecuniary  sacrif 
an  event  in  our  history  never  to  be  forgotten.    The  spirit  of  philanthropv  which  ditii 
this  measure  is  a  very  prominent  feature  of  our  age,  and  has  displayed  i      If       %' 
of  other  enactments,  particularly  those  modifying  the  severity  of  « 

unfortunate  traders  and  debtors,  securing  the  proper  care  and       »i  bp 
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illlit  li'i.:  ^  '.'.'    '11'      I  ■■!.'-  ■■■    I  r  .•■■l>-.  .il.-i    I  i<i^  ft.ii.'  I  •  '  •:  liiil   -r  \    *l.*:  ilu:.-  ii     '    r   »..  •  *  ■'.*- 

lijt*  ^«  ii N    ill  <  ]  I     .!  -.!..'  ,  •  ■:   r<  .j.tiiiUi^   tii'  i     i>'  (    !••-.•••.       1  ..•    i4-»        ■:  !  i.  •      •       ( 

111  f  ||<  I  ■  •  ■:  ii  «'■  •  i  •  •  ii  I  •  iii'xii  ,.•  i  ,  I  lii-  iiii:iti  iiiii-  •  it.i; .  .•  -  i*  !•.•  Ji  .•■  •  '  '  -  *  •.•  ft 
<-i«-r\  I  .1  t  <-t  I  ii*'  *. -i  .  •-  N.   I.  I  ■  •    '■•  •  ii    |ii<  •  'l  liii'i*  t  III*    !•  »'<•■■»'  i"ii  .•ti>t  ••     .  *•  > .  I 

ii|  I  •  >iii'ii' *«■■  •ti*  I  -  ''^  1.  "•  •>••<■  •!  .:i  .t  .«  iif  >•'•-  tii.it  liit  iiiii  i*  •■!  ti.t-f  .1.-  *  I,  It'  ^'v 
|ir<i| « 1 1 .  .if'i  ii<  -1 .  t  ■■•   i.tM  o  ici.itiii,;  ti>  7  /"  •     .iii«.tv «  J  :•  I  i.t«   •  itf <  •  <•:  •  r  I  ••     ■;.«!•   *  -  -  4 

HI  I  il     lliii'liili  •!     iL.iI    ^^•'     lll.lV    .ilitl«  i|i.«ii*    .III    f.irl\    |i]*«.il'>t    aii     I  ■  li^.    i  I. .»•!:..•  (•    •       I.  « 

rt|l>|«i  I       .11  -I    "•  \«  111    -l.l!il'<  «   li.(\>     t  •  •  II     I  .!-••  •!    h.i\    ll»'    :••>    ill'  .!    ••'     •      :    '[.•       '   •]  '        -    •  '      I 

<lf   ill*'    -■■Il    ■'■•r  \     I   <>ll«llli<  'Il    ••!      |-«i|    till  111*    I  •1.11  ••    .III*  i     tit*      |«l*   "•   I  •  ■!(•    -Il    ••!     I..*      J-  .'    ••         i.m    A.     t. 

Ill**  :ii;<:i-i*  ••!  ti.i'ii-.  1  •iiiiii'  I  ■'•■.  .iii'i  iiiiiii-it.ii  liii*  >  li.ii*-  i- •  Il  uu  *-*ft>.i,,;,i  •'.  ^  ««1 
ail<i  I 'I'  III"''  'i  *  In  •-  ()•■  I  •'-!•':  .it  «•  ill  ••!  |-*  .n  *•  .li  1  *  1  •.  I  lit>  .«  ii<>t  tii*  |  .^>  •  .  i.>  •«  •  i  •  •  b 
«  hirii  ti>  .il  :•  III]  !  .iit\  •  iiiiii.'  :  .tt^xji  '*\  tli*'  \.ii  .••ii«  •l.iliit*  ^  m  |iii  i.  ii.i.  •  t»  •  ii  :r<  ■<-•  t  x:.  -  > 
tiiMi*  i-.f-i  '1  t"i  I*  ,;it..ititt.'  ill*  «•■  iiiitt*  I  •.  th*-  !•  ,.'>'>I'kti"ii  r*  Litiii.'  t^i  m  {,.•  d  i.  »•  i*  •  •!  •  i.  ■ 
Otii'*  t< 'i  ;ili-l  <  •  II' i>'.i*  •!  1\  tiii.iln  i.ii  II*  I  •--•Id*-*  «ir  \\  tilt'  t  ••!. ill!  till.*  \  I*  «  •  '■*.  |-  *  a« 
I'ciili'iiii;^!-.  It  iii.i\  !••■  t  ii>  iijti  tti  iilliiiii-  (II  ihi-  >talut«  •  ttimw.i.^  ii|  •  n  i;,*-  *:*i»  :■  i  • 
Kii."!  Ih't.i -.  1*>  (11**  I  •>ri«<  i:*!.!: .nil  «*t  ili*- i.it%*>  i*  i.iiiiij  (••  (!■*■  iii*  i*  uir.il*  i.t^r  it- .  «i.  •  :..« 
Fi'I'imI  ■•!    (•••     li.iv  ip:.i!l-'ii    .Ml'*.   «ili    l«-li<iilip;   t**M.i|il*  «-«t*ii'l.-liili^  iA"**!*!!!    •!    ••iCi.:.«-*  ». 

fri'«*  lr<iiii  .ill   i*--(i.iiiit«  iitli'T  tli.iii  tl ■  M  lii<  il  til*- •  iti.*  I  (•■  Il  «'l   tii«-  I'li'-.i*    r>-iiri.-    %r  l 

till' (ii.i<  li.ii*-i>  i«-<|iiti*  *M'ii  ili.it  |'in|i>'<*- i*-ii>l*-r  iiiii.-|-*  ii».ii-l*'.  IL*  I.«i**  «.*!>  ?-^'-*i  *.  » 
liiilikMi|il*>  li.i\«*  li*-*-it  •  ■•ii««'l:'l.i1*  *i  «iiiil  iiiiM-ii'i*  •!  .ili<i  I  ••111  t*  *-«(iil  •i>lit'«l  f*>r  II. r  r*..«'  € 
nil  Ill-ill .  *-iit  «l*-li(>>r<*  H  It.ii*  \i*r  :  i*-.il  |-i")*'i  i)  ii.i*  !■«■*  n  •iki  )••«  (•  •!  (*•  tL«'  \*>\\  rn-  r.i  •-(  «i«t  t* 
till*  ti^lii^  «it  aii(liiir«  .liiil  iii\*-iit*ti  ■>  li,i\i-  tffii  ••xti-iiil*-*!  .iiMi  •!-*  iii*'<i .  Miiii  !(■•■  l-'rn*&:.>« 
cif  jiiiiit  -('H  k  t  ••iii|ialiii-*>  li.i-  Ii*  *ii  ^iiii|>l.ti*-il  ali«l  •  (M-ai**  li>-«l.  l)i«*  Hi***!  •Iii|ttf  rr^w»*  Cdi 
bciii^  ii(.ii|i' ii(  til*-  <»4iiii*'  tiiiii'  iitr  till'  >:u.il.iiii  •- of  iii*  •*■  ki*-4i:f«  1  li**  •i|«-r«:i**ii*  i  t£.« 
liii'ii  .liil -l*-  •  l.!*-**-^  Ii.i\i-  l-*i-ii  tii<  ili(.i(*'«l  li>  -«\«T.il  -t.idit*  •  i<.ft\;ii|;  r*t*r*ii*>-  •  x-  .  ^^.i    .• 

1*1  <'«>lllll|i   II   l.ll     •ltl.lir«.     .Ill'l      |i|ii[*il«ii      (i*     *>ii|lii-     •    Xlfllt      1«\     IiIImT    l-lliM-llll'-llf*.    «l..if.      .    *:- 

liiiiili*  I'li'.ti  li«-*  of  titi-(  I  •iiiiiiiit!*-'!  I'V  Uiiikci",  t.i*  t*>r-.  ajf*  III*.  aii>i  M'r\Aiit*  ^f 'T*..! 

M*Vt  |*-i\    |>llliloli.il|f. 

Ill  ri»'.iiil  (••  l.iii'l*-*!  |*rM|>«-rt\  :iii<l  ii«  tr.iii*iii:*>-;<^h  tli*'  iiiimI  iiii|Miriiini  iiiii-n'tv-r 'V.ta 
]iii\i*  t.ik*ii  i^I.Ki*.  I'll''  .tlii-i.iiU'ii  «>t  lit*-  l.iH  lit  •i*«*i'iii.  Ill*-  Iiiii;ui:*in  *•(  tli»  ?  sb« 
H'illiiii  wlinli  .11  (h>ii*  t«ii  till-  i**iii\ff\  lit  if.ti  f«i,i(f  iiiM\  !•«•  lt;iMj|:lit,  lilt* -li*»rivii.n<  ^ 
till*  tiiiki-  ''t  |<r* -« ii|iiii^ii  lit  li'kMi  iii*'iii*ii>.  till-  ill" '111. ••11  «•!  lli>>"^  c-iiiii|^l«-x  tu**!**  "4 
m^^llTMi'  ••.  till*-*.  ;ili*I  ii-i  *i\«-ri*-*>.  (Il*-  iu*"ii{i«  .ilitiii  mI  ti.i'  m.I«-  •  «  iaiiii  xI  ili»««*r.  \U^  Mi>r.  ..^ 
Irtlii'ii  ••:  o.ili"tii*<I  t«-riii«,  -(li«">i-.  aiifiii^  i>tlM-r  tli.ii^*.  lt.i\**  l«-ii*li«i  ^r«*j|i>  to  im-i.-.^:* 
t)i«*  lr»ii-:*-r  of  pC'iH-rt) .  h.at-  ^'nt  iiili't  «-iiili*«*  «liiut>t-»  aii*l  *lilhi  iiliir*  «ih;«'ii  |*rr|«-i«*A.  « 
mtf^f  iiix'ti  titi*-«.  .111*1  li.i\«*  iiia(*'i  :aii\  >li'il*-ii*-i|  « ••ii\«  >.iit«  *  «.  .\  |!r<-«l  iiii|'r*«i«  a^t.! 
)iii<*  iil'''^  1  •  •  Il  iiili«Nliii-f.l  mill  (lit-  l.i\%  III  MilU :  uipI  '.lt*-i*-  !•  \w"mim  ilaiiiii-r  ii«m  ihatt  r«ii  »r  ? 
lit'  till-  v\  fit*-"  i>t  a  I* '•tfit*»r  Unit!  tm^tiattii.  .\ii  all*  iii|^l  lit*  l«-fli  liia*!**  !«•  ^(  -.t  >^ 
i*«i|*\  liii.il  ^-iiiir**.  iiMil  i**|fM(«-'l  •-tl-'it«  -iiidii  I  (*•  Mi(iiiiiit  frt*  «*i,  hi*nrtrr— !••  .ritr  •««  • 
a  ^\  <!•  lit  ■•!  r«-u*i^tiiit>*>ii  ••!  ill'    (:li'  -  (••  r*  .ii  •-«(  i(i-«. 

Tin-  .1  iniiiii-d'.itiiiii  *•(  |ii  t\a(*'  jU"(ii  «■  lia»  l««-*-ii  ^r*a!U  •ilii|iliri«il  h\  th«*  num*^  «a« 
nit*  i.ii.'ii.<  mIhiIi  Ii.i\«'  lH-fii  iii.iiic  .11  ill*-  prii*  *->liii*- <•:  iii«- auiii-ri-ir  *  irtiri*  ••!  L**  ^i-i 
t*«|ii:t\.  II.*-  i) '•liliKii  *il  i*-.ii  .11  (.I'll-  .iiiii  ••!  lilt-  iit.iii\  lir:iiiii*  wii.i  li  ttTsu*  ?•>  rr  .. 
II**!*  1  ■-!.!«  .i!  l.iu  \%.i«  ..i\  III.)  t.|  ;.iii:  .iirl  l>fi)i  h  ,.ii  I  ii.iii^*' .  Kiti  iii>i  •••  *ilt  Aiita^v»-«««  -hi 
th*'  >ii.'  r  a-  iit"ii-  Ml*-!!!  itii|'i>^\*-iii*-iit«  ill  Iti*  )>:.i- (••  «•  ••!  tl**- <^>ui!«  •!  \Vf«>tii.  n*'*  * 
K\i-li  lif  >*-  .lit*  I  .il  i- >ii-*  }i.i\i-  I  •-•Il  i*  ••  U-ii*  Ii*  ill  !••  Ii»«-  ^'r*-al  Ilia"*  of  ihr  •  i>ciiii.«.r.  ; «. 
)i*iH*\*i  (.-.III  iIm- « -tal'li-iiiii*  ii(  "I  lilt-  ii*-%«  ••■iiit(>  « ••iiri*.--i»  iii«-a*iirv  «*riu«i  t--^"^ 
lilt  (I'll  i  i  \  ^11  W  :il..iiii  hLiik-toii*-.  aii-i  (••  x'lii*-  *  \ti-iit  a  !•  turn  in  itn*  a|i«  «rci:  .^«a  • 
^\«t*h..  ii-^:-!!*'!.  .:  iti-;  •  •itil  li'ii*  •>.  b\  kin.'  A«tr* -i,  (•■r  -**.ir.ii|r  tli*' a»iru.i<i>lrmi«- c  i 
jil<>ti-  •  •  \  *  i\  1 1  l.ll.  -  •i<*«>i .  1  iit-  ••l-i  mi*  «  ••!  iiu .  *  %i  iini.ii^  tiit-  t  %  ••!•  ii««-  ••;  !l»«  |aAr '...«« 
t<>  :i.'  -II.  i  |-i  '111'  .:  .1..'  I  •  I  •*•  ii«  w  !.'•  ,ii  *  I    i.«.'l>  :•  «i  *l.»^|  *aUh*<l  t-*tiar-r  I  %  r*^**  %-.  .t 

in:*-;*  -I  \\  '  I  .'.n'  Ill-Ill  )■•  .II.' i\.:iii --•  •.  ii.tv*-  I  ••«  ii  r*  |^*-ali-«i.  «ii«i  all  |*r«iiMA«  ^■m' 
lull  •<•!.•  1,1  .[.!..•  li.i-  t:iitii  !•  iii<i\«-i 

1  !.•     I i.li.'-    .It    ill*    i^^ii:!  II!    I  ii.iti*ft\    !..i\n   I  *  •■li    •*ilii|'hfi«<ii   Ainl   •li«iClrtk«^i      :.•« 

iin  l<  !«•  .11  '!.•-  ti'iini"  r  ••(  ju  !.'•  -  iia^  |'i*t  *-iit>  •!  (ti*-  |«-*-ili.l.l%  of  <|t>iA%  in  iIh-  kri^-i^ 
(•t  *.iif-  .Il  ti-.i!  I  •Milt,  .iit-t  ii.i-ii-  •••III-  (••  !•••  in*  itu-tiii  mU\  III  fir<i.ftAff^  r^H«  '^« 
i*l^(.i.i. .1. J   ■•!       ,-':•*■    111    .1  •••ml  III   • '111.! \    .<»).••. till    in*t    !•<•  *  »|4^'^iy  aiiU  btii  rwfti»^««- 

I  In  <  .:>-  It  I.  t  .-.«  il  ■->  !••  •  II.  .1-  (••  iii.iii\  "\  .: •  I  rain  li*'«.  iiiii«-iiilt^l  *iitl  riTtiw^iilal^L  •*«! 
ill*-  •>•  .  •  .  '  I  ;ir  .  i.h.i  i.'o  i!  t\i*    -  iiii^  t.nn-  ii.iii  it  onM*  ii**l  aii*l  a<LA|-U«l  in««v  cmr«-ff«..i 

tli. ill  1  ■  I  I  !\  !  •  :)ii  I  I'.i.t^  .iifi  ii..i^tii:uii*-  i^l  (ii«-  i'dt-in**  I'hr  liArt«nM«i  tmMriM^ 
{•i*->:  •  I  !--r  !i  •  -•  .i::..;.;ii|  <!  (f.i>^>ii  n.i  iitii.'t  r  «(aiii  iht*  •tatiil^^joiik  .  mm>»  li^ 
I  III!  -  '  '      !    .III!      •1.'    I    I'  :.•  -   l>i;    iii,<  •  <^ti.il    k'li'it.  M  111*  li  nllfli    ri'vulta^    it% 

li  ill'  :  .  -il't  -Il  •  ;    i  .    ■  •!.  •   III  I.I'  (••li.i  I   ii.i|  I  •  Il     M  ii.i«'  Uif  •»llf*llor»  ibvolviA^ 

i'Uii:*.!..- I.; .  w. t   tif    •  •  ii\  •(   •■II!-.   ««-.i|-tii    l.\  ( l.iititiiit;   till*  ki«*iir&t  uf  rWriQi    l^t« 
•«'•  Il  •  ■   I  •  •             '•    !■■    •    I    .il    i  )..i.)-*  : .   nil    ..   *  i.i    •   Ml  •  III*'  |-t  ii«il\   <•(    \U^  In 

jifai  :  •  •    ■    1  M.i   i   :••  iim    !i.^;i::iil  •  :  ii t   ii.uiiii  r.      1  !•«•  in«il  hy  k«llcl  ami  Ite 

;i|   |j1i«  *••    i.ii^  1}  «]ij*ial  lia\c  'LkvU  lunuaii}  al«ululi«U  ^  Um  1a« 
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arcc'ssory  been  divested  of  its  niceties,  and  the  forms  of  the  proceedings  in  the  criminal 
cniirts  .00  i'liv  8imi)litied  and  improved  that  offenders  who  have  now  the  advantage  of 
h<'intr  defended  by  counsel  rarely  escape  punishment  on  purely  technical  objections.— 
Kekr. 

It  wt're  to  be  wished  that  the  changes  in  our  laws  effected  during  the  last  twenty  years, 
and  tin-owing  into  tlie  shade  those  of  several  centuries  recorded  in  our  annals,  could  have 
bt'cn  reviewed  by  an  eye  so  discriminating  and  delineated  by  a  pen  so  masterly  as  those 
ul'  Sir  William  Blackstone.  There  is  a  special  reason  for  exhibiting  a  faithful  picture  of 
Ic^rislutioii  during  this  interval: — that  it  follows  and  is  largely  due  to  the  energy  and 
activity  infused  into  the  legislature  by  the  acts  piissed  in  the  year  1832  for  amending  the 
n|»iM's,n  till  ion  ot"  the  people.  As  in  all  great  changes,  the  one  in  question  was  inaugu- 
rated with  sanguine  predictions  of  good  and  confident  forebodings  of  evil.  It  is  for  the 
impartial  ehronicler  of  our  laws  and  institutions  to  afford  an  opportunity  for  judginff 
huw  lar  events  have  justified  the  hopes  and  fears  of  those  respectively  favouring  and 
delineating  so  great  and  sudden  a  strengthening  of  the  democratic  element  in  our  con- 
6tituti(»n.  The  change  in  question  has  already  gone  far  towards  verifying  the  prediction 
of  onv  of  its  responsible  promoters  (Hansard,  vol.  ii.  col.  1318,  1319,  (3d  ser.,I  Viscount 
Palnierston)  that  it  must  **  influence  the  character  of  the  government  and  the  legislature 
in  all  future  times,  and  impress  its  influence  on  the  whole  frame  of  society."  A  con- 
sideration of  what  has  been  done  and  attempted  since  the  year  1832  suffices  to  remind 
us  that  activity  and  energy  in  the  legislature  must  be  associated  with  prudence,  mode- 
ration, and  forethought  in  order  to  secure  the  enduring  results  of  bold  and  beneficial 
legislation. 

(Jlaneing  for  a  moment  abroad,  we  behold  acts  continually  passed  by  our  legislature 
for  the  purpose  of  carrying  into  effect  conventions  with  forbiun  states  for  suppressing 
the  slave-trade,  and  with  France  and  the  United  States  of  America,  for  apprehending, 
in  any  of  the  three  countries  respectively,  persons  charged  with  murder,  attempts  to 
munler,  rol)b<Ty,  piracy,  forgery,  or  fraudulent  bankruptcy.  Other  acts  are  for  conse- 
crating British  subjects  or  foreigners  to  be  bishops  in  foreign  countries,  securing  to  some 
e.xtent  the  benefit  of  international  copyright,  facilitating  the  marriage  of  British  subjects 
in  foreign  countries,  and  the  naturalization  of  foreigners  here.  Her  mi\jesty  has  also 
been  empowered  to  establish  and  maintain  diplomatic  relation  and  to  hold  diplonuitio 
inteieourse  with  the  Po|>e,  but  not  through  the  intervention  of  a  person  in  holy  orders 
in  the  Churcli  of  Rome,  or  a  Jesuit  or  member  of  any  Komish  order  or  society  bound  b^ 
nionastitr  or  religious  vows;  and  it  is  also  expressly  provided  that  nothing  in  that  aot  is 
in  any  way  to  rejjeal,  weaken,  or  affect  the  royal  supremacy,  civil  and  ecclesiastical.  Our 
coniniereial  relations  with  foreign  countries  have  undergone  a  total  change  by  the  great 
n'laxation  of  our  system  of  prohibitory  and  protective  duties,  especially  in  respect  of  the 
importation  of  animal  and  vegetable  produce  from  foreign  countries;  the  abandonment 
of  our  navigation-laws,  so  long  deem^  the  bulwark  of  our  national  greatness,  and  the 
admission  of  foreign  shipping  to  the  privileges  of  our  own,  even  to  the  coasting-trade; 
w1iiK>  an  attempt  has  been  made  to  secure  corresponding  advantages  from  foreign  states, 
by  arming  her  majesty  with  retaliatory  powers,  to  be  exercised  when  it  may  l>e  deemed 
expedient. 

Our  COLONIAL  relations  are  the  subject  of  constant  solicitude  to  the  mother-country, 
with  a  view  of  conferring  on  our  colonies  the  rights  and  privileges  of  self-government, 
the  representative  system,  and  free  institutions,  under  such  conditions  as  may  be  thought 
likely  to  preserve  and  perpetuate,  on  terms  consistent  with  the  dignity  and  advantage 
of  both,  the  connection  between  the  two.  For  this  purpose  the  imperial  legislature  is 
often  occupied  in  framing  and  remodelling  the  constitution  of  her  colonies  in  accord- 
ance with  novel  exigencies,  as  in  Australia.  Yielding  to  the  urgent  and  reasonable 
olijectinn^-  of  some  of  the  more  distant  to  being  continued  penal  settlements,  wo  have 
greatly  diminished  the  number  of  offenders  liable  to  trans|>ortation,  substituting  princi- 
j.ally,  in  such  cases,  penal  servitude  at  home  or  elsewhere.  Importing  counterfeit  coin 
into  the  colonies  has  been  made  heavily  punishable.  Persons  charged  with  treason  or 
felony,  in  either  the  mother-country  or  the  colonies,  and  escaping  from  one  to  the  other, 
niay  now  be  apprehended  in  either,  and  secured  for  transmission  to  the  scene  of  the  of- 
fence. tlier<'  to  be  dealt  with  according  to  law.  Unsworn  evidence  has  been  made  aflmis- 
sible  in  divers  colonial  courts  fVom  necessity,  in  the  case  of  neighbouring  barbiirous  and 
uncivilized  people,  ignorant  of  the  existence  of  God  or  a  future  state.  A  great  multitude 
of  acts  have  been  passed  for  regulating  the  commercial  intercourse  between  ourselves 
an<l  our  colonies  :  local  courts  of  appeal  have  been  established  in  some  of  the  West  Indift 
colonies,  and  facilities  afforded  for  sale,  in  others  of  them,  of  encumbered  estates.  But, 
above  all.  the  legislature  has  evinced  a  benign  anxiety  to  extend  the  blessings  of  the 
Unit«<l  Church  of  England  and  Ireland  to  our  colonies  whenever  an  opportunity  is 
atl'orded.  There  are  now  established  twenty-nine  bishoprics  in  our  colonies;  and  pro* 
vision  is  made  for  strengthening  and  consolidating  eccle»*iastical  arrangements  through* 
out  our  wide-spread  dominions.    The  government  of  our  stupendous  Indian  possessiont 
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has  lal<'tv  I n   |»lii«'«*4|  iifMtrt  a  tifir  UutX'iufi,  ■ikI  lli«*  l<*i;i*Utiir#  i«  ronlimiaJIv  •tr.^'ng  *^ 

prvMii'itc  «'<iiii-  iti'iii,  •(••■iil.ir  aiii|  ri'likEi'Ui*.  miiiI  rffmiii  thr  law*  mitl  iiii|<n»Tr  th«-  ••Iiu.b«> 
trmiinn  «>*  pi-Ti>  i<  tii«>r«*. 

Ki'tiirii.iii!  ("  till-  I'liitf-'l  Kink'itofii.  »•'  oliall  fiipl  «-li.tiii;i*«  tif  irr<-a(  ini|«*rtanor*  rflw^x^ 
in  ev<*iy  ili'p.irttiii-tit  «'f  •Mir  Im>iii:«tii  ihimivi.  Th**  link«  wturh  hii|i|  ihr  Ihrw  ^;i./ 
iloin*  !••/«■( )i«T  II ro  «-(iii»tiiiitly  -ifrt'n^lli*'!!*-*!  aiitl  iiitilli|i|i<*<l  hy  at't*  hatinic  f<ir  i:««-.f 
nlijtH*t  tti  ii««iiiii|.it«'  Hi  tiir  It*  |ir:i«-tii-.i)ilf  the  lair*  in  fur***  in  •*«i-li.  Pk*  icrr>«l  iu«^*wAr- 
fiir  fiii-ii.t.itin;:  ili*-  -:ilt*  <it  •-n<'iiiiih.<ri-t|  f«irtt<-«  in  lri-liini|  t*  i'lii*  of  tli«*  lM»Mr«t  lr^*>.Atii« 
ini«*rtfr«  Mi'i-^  wiiii  rikilit^ot'  |ir:%a(i'  |>rii|N>rty  fVfr  alt«'ni|»i«-il  in  tin*  nKinlr]t.  Kv  «k-^ 
thi*  IuihI  of  (r<l.iii<l  li.i«  U-i-ii  ri'MiItTt-tl  ajiaiii  fr«*i-ly  uli*'hal*lr  ami  a  ftrml  |H>rt»ia  *4  ;t 
liiM  «'!•  iii-.'>  •!  ••»  If  rs. 

Fi>r«'iif^t  .iriiMii;;  .ii>t«  iif  hijh  intiTt-at  nn<l  iin|MirtAiiii*  ar*- llinB^.  at  th«*  c^imrnrti- -«■•<««  t 
of  tlio  |'ri-*«  III  M*t.-ii.  t><r  th'*  iii|i|ii»rt  <>t  lit-r  iii.ij«*«t\ '«  lHin««'litiM  aii*l  «if  ll*e  ht*ti'i«ir  aAvl 
cliftiiiiy  '•!  titTi'i'iwn.  \*\  whii-li,  t<ill'»i«intf  tli<*  fxani|>I«' nf  Imt  iiiiiimliat*^  |  mirvwKw. 
ii)ii*  f*an>'-<l  InT  hi'nHlit.irv  ri'\i*nii«*"  !•■  !•••  iiiir«'««*f  if«lly  i-arrif*i  %•%  a\i*\  iii4*i«*  l«rt  t-f  tW 
r'iii«Mili<|.it«»l  tumt.  AihI  in  the  tittli  yur  nf  lifr  r«*i,rn  Imt  iiiajf*ty  ^r;M-i4iu«Ii  tgn-A^ 
to  |iarliain«'nt  Imt  wi-li  to  ••iil'iiiit  }i«'r  n>yal  ini*<»tii««  fti  lli«*  htirilfn  **i  tht*  iim^cn^iat 
iin|M)«**i|  lui  Ip'r  "tiljiTt^.  (Vhi*r  .i<'t«  ••tli***!***!  iIm*  n.itur:ili/aiii>n  df.  an^l  iiumI**  !•?«*« ia-^is 
for.  hiT  I'xyal  riin«4>rt.  aiitl  t^r  hi-  tillini;  th<«  Mrtii't' itf  rf^i-nC  kIi^uM  th«*  nr«>-Miiy  mr.wm 

II  alo4i  )h'<miiii*   II ^<*.iry  !•»  |>iit\i<i«<  \*%t  iIh*  furllifr  ««««Minty  anil    pr«»l«^-t*i»ii   «4    b«v 

niiy<*«iy'i  |H'r»<in,  in  i*<>n««*<|U*>n('«'  of  -tmH*  iMitniir<'«  |*4T|M*trai«f|  Ky  hallH-rmjr«i  rAn4i»la:«B 
for  nofiiricty :  »n<l  tor  !lif  Ifttcr  -ft'iinty  nf  tlit«rro«in  aii«i  ^ivfrnnH-ffit  of  thr  I'ttiinvi 
Kiiit!il«Mii.  I>t'«':iii«f  of  t'lTlain  |>iil<Iii*  •Ii-dirhani-r*  of  n  niali^n.»nl  <'harai*l«*r.  I»  l«  ftpt^T' 
tkrl«*«i»  I'liiii-lrihlf.  not  II-  tn-.i-'in.  I>iii  t«*loiii*-«.  wiih  tran«|Hirtaiiitn  ur  im|tn<<ititn*nL 

(in-at  iiii|irii\i*in«  iit«  liav««  U  ••ii  iiiii<lf  in  !hi-  law*  rfljiin^  to  ih«»  <i*^«TiTi  Ti«»«  o«  r»»- 
LiAMCNT.  tin*  tiiii«'  Hinl  iikhIc  of  II— fiiiMintf  It.  A  tliipi  |irinri|«]  an«l  a  thini  u»W^ 
MH?r«*taiy  ot  ^tatf*  art*  iio\%  fiii|Nii\i'T*N|  to  «it  aiiil  Vi>l«*  in  llif*  Iioiim*  «*f  r«»fiiin«in«.  I«t  ^ot 
men*  tliiiii  tlir«*i*  of  tin-  f<<riiict  .uxl  tlirf«*  of  tin*  Uttf  r  al  thi-  MUn««  tiiiir.  Stat.  1*  A  •> 
Virl.  r.  10.  M.ir«-li  |i>,  1^ '••*•.  An  fiitirfly  ni'w  iimIi-  of  law*  lia»  In<^ii  t-nartral  fur 
durCini!  •■li-«-ti<'»ii«  an*l  putting  <loMn  (•riU'ry.  oirnipiiiin.  an«i  umliui  influrtMa. 
•cCa  aIImm  niiMiilN'r*  to  iiuality  in  r«-«{»«*<  i  o|  «>itli«'r  r«-al  **t  |N*r«nnaJ  |in»|H*rt3r.  4ir 
reimil  i-«*r(aiii  -fVfn*  |wiiiiltii*«  tiipl  •li«jil>iltti«-«:  a|i|Miiiit  thfi^turt  cif  oHnmon  \Aftm0 
tnlninal  ti>i-  tiiiiillv  <lrtt*rniiiiiii|k'  <|ii*  «ti«in«  of  (li-|iijt«-«l  «*li'«'tion-Uw;  crwstly  impfwr  t^f 
oonMiiution  of  <>li*«'tion-i'oiiiiniti :    nni|   rtHlin'i*  rt^tri<*Cit>ii«  on  tor  rai  rnw   o€ 


fruirhi**-.     A*'t«  ot  |Hirlnini«*iit  luivc  U*«>ti  iiiniplifi«^i  an<i  »horii  of  iiiurh  Trr*-ia|rr  .  narta 


nu*iitiiry  ppH'cfilin^'^  an*  (litlu«tHl  i%i«|f|y  tliniU>(lioiiC  tin*  iMii|iirr  at 

•ml  ('«-rtatti  iitiiiiiini(it*«  t!riiiit<Hl  (n  tiarli.itiii*nt,  \*\  wa\  of  |trivilf|C«».  in  rnfirrl  n| 

may  li;i|>|>cii  to  itivolvi'  iii:ttt«'r«  i-lii«ll«'iit*iMli|«'  in  ri'«|H>i-t  i>f  it«  IiIm^IIoub  rbararl«T. 

ihjr  N«\«i.  «Mi  miiTAKr  l.iw-  liavi>  U-t-n  inipriivi>«l  in  variou*  way«, — |«rtAi*uUrH  b« 
liniitiiiL'  t)i«'  i*«ri<Hl  •il'«'iili-tiii>*nf  an«l  -•*iviit*.  ami  makint!  liU*ral  an«J  mUutanr  yt^pwytm^mm 
ill  r«*«|Mii  lit  l-iii!i(y  .in*!  t-xtra  |t.iy,  in  (tnl<*r  tt>  ini'r*>aM*  cht*  imltirrmpntA  fcir  rtti^fiaic 
till*  pit)>lii' -iM\  .(<•■.  'Di*'  iirliri  i-|.i\«-  lia\i>  l^^-n  ri*\i««*«i,  ix>n«4itiAteii,  mhI  |*lacv4k  'J/l 
Minii*  r«  •!  •  «'>.  "11  it  iit*v«  t-x'iiii;. 

Thf  :iit' 1-'-  "t   Kiif.:'>\    \Mi  fiiii.i-ti^  iincRTv  h.-tvi>  r«N-^iT«<«l  %  Urgtr  •Karr  n^  ika 
Aiixioiin  -olf  :fM<l>>  of   t'li-  If.'t*!  ifiirt-      It   li.i«  iiiuilt*  |Niw«*rliil  an«l  unwi^rW^i  ftfurta  t« 
clittu*i*  rilik!.'i<i-   kiioi^  !•'•!;;*•     f.i  •lf\.<I>  p  th«*  %n>t  rai»iil*ilitit*tt  <if  thr  l'nil««l  t.llurr^  ctf 
Kii^'l.in'l   .lii'l    Iri-i  iikI  :  luiiliiitt;:  rh^iri-lp**  .iiul  t'lia|M*l«  ni  •pintually-«|««titul»  tliainrts 
alitTiiiu*  •'•  •  |i-:a-r  •  il  •h-tii-t*.   i>ni<f|i>Ilinie  «||tN  ••«••«:   iinitiiiic  *ni|  M*vmnK  lwfc#^  — 
rtMli«tr:i<ir. .11.'  ri-vt'riti< -.  •■|>i<i<i]  il  .iii<l  «-.ipniil.ir ;  •■«iali|i«liinir  •Ci|ii<n«liaf7  rurww«.  ai«» 
li«tiinj  ■   -Mi'ii' II  l.iiii* .  v<-t:iiir  ill"  i-ittiinn^f*  of  •li'aiifn***  in  Chr  i*ni«n;  rmatattf  m^irm 
InliUti.il   !   !'  •-iiti>r'  iiij  «  )i'ii     i-'ii-'  ipi  IK*  iiinoiii;  ilit>  i-lt-riei  .  pn»tiik4tinc  tbr  iiiiw<iaf    n 
ofrliiir-  -.•  •  >i\  li<>M  II.*  Ill  tii'-Mi  v<«i>\  tiifftiiiL'*  or  tiir  any  liilnT  ilian  r«*li|piivi  |iar|a«r«. 
Bn<i  rli'    r>  .i-iiii;;  •>!  t  ii(>)i<    ••■•   il  f  |  !•*•  |.irii.itioii*  \*t  noti^'*^  iltirinir  •livibr  avrvkrv     %-jt 
wliii-h  .!?••  >iil>«l  (ittixl  pnn!*-l  ■•rnritl«'ii  iopi«*«  atfii«-K«'tl  !•»  tli«*  iHitrr  cltHir.     TVr  aaarCtv 
«»f  tin-  *^.i>  >.|'||    III,  )..  .fi   pr>in>ti-<l  hv  pi«»liiliititii!  tli«*  o|«*nin|C  i>f  h«iiaa^  a^  plttcw*  ^^ 
piiMii-  r> -or;   .iihI  piMn-  ln'ii-* «  oii  Siii|i|.iv.  fXifpt  wiiliin  «'«*r1ain  b«iuf«.  ikr^a^kMai 
rlnk'l'tii'i  tinl  \V  ill*-,  iti'i  lit  ^•■■rliii  i  •lunni!  itii*  hIi<«|i>  -if  >iin<tay.  rxrv|»|  !■«  tkr  mv«i^ 
ni«Hi.iti--i,  ••!  '|'h|_'.  i«  iiM  i  rr.i\<  !{•  I*      III  •   -iiMHiticiii-i*  lit  tli«*  ro|M*'»  alK^'tln^  la  tk^  v**' 
1n'>i>.  !••  i-.iTi  •  !  o-ii  tl..-    k:':j  iiitii   inrii  p'>iiiip'i*^  »ii>l  •li<M-«-«i**  ali<l  afafHitnt  Mvkla*^^ 
an*!  )<.-li-  I'o.  %« j.i>  Il  'H  •  i>  ..ri> 'i    III  ••\t;  iiiri|:ii:irv  (•-Miit'iil.  tlit*  a**uro|»tiiici,  vnaBt^w^a**! 

|iy  1.01    "ttli<-iMn !   ir   '  I-  <li    ••   l':*li<»p.  itr  •!•  .111   •*!  uii\  pU>  <•  tli  thr  I'nilMl  K^«^  «& 

in  pti'ii.i  :*•  1  .  I '.• 'o   i>-     .] '-    III  I  1   ••    r     n      t   11    il   fr  Ml  ihi  ^n  iif  Bof^^  afa  itiriiriiit 
voi'l :  ,iiii  il.  ■-••  I  nil  .  }i  T).*   iicl  .i*-w'iiiii.*  !••  .it't  uM'h'r  th«Mu  ft>r  th4»  pMt|wij  *4  €um%%d 

tuliii.'  •■•   li  "lli   •  *    ^'•'\   ic  •••.  «    i-r  -ii'i  •«•-«.  .iri-  l:it^l«*  lo  |M*naltl«a.      A  fW«l  momiWt 

of  -ti'M:*-  ti''..''-M.'  •!  ■  ii..]  ••.  .    pi-tMlti*-*    :iii<l   ti>rtfi'im'«  tin   Hmnan  I'alfcolira-  J 
nii'l    I'-oi.;    •'     >wtmIii>!i   III'!    I"ti::  •<.f**-l    •■•  !•••  ••iil>ir«-*««l.   havr  \m^p% 

liMii\  •  1.  !•  i:ii<  II**  I'.io^i  I  f  II  tii!.i?in;r  tl \«  r-  1 t  lli«-ir  rt'liffimaa  rlglllB 

guaniink'  Ai;aiii»i  any  inva^Hiii  ol  chvin.     l*i«»t*iiftfni,  anU,  ilMMd«  affl  | 
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to  entertain  conscientious  objections,  of  a  religious  nature,  to  taking  oaths,  may  now,  in 
lieu  oi'  them,  make  solemn  affirmations  or  declarations  in  courts  of  justice  and  els^ 
where. 

Indefatigable  efforts  have  been  made  by  the  legislature  to  promote  the  cause  of  edu- 
cation, especially  among  the  humbler  classes  of  society,  by  establishing  and  afibrding 
support  to  parish  and  otner  schools,  partly  charitable  and  partly  self-supporting.  Larue 
annual  gruntM  are  made  by  parliament,  to  be  applied  at  the  discretion  of  her  majesty  m 
council,  for  the  purpose  of  education,  without  preference  to  any  particular  religious 
denomination.  The  subject  of  popular  education  under  state  auspices,  however,  is  one 
so  (litiicult,  with  reference  to  it«  secular,  religious,  and  compulsory  character,  as  thus  far 
to  have  baffied  the  praiseworthy  efforts  of  all  parties  in  the  legislature  to  solve  that  diffi- 
culty. New  colleges  have  been  established  in  Ireland ;  and  the  Universities  of  Oxford 
and  Cambridge  have  been  subjected  to  great  changes  of  their  constitution  and  power, 
with  a  view  to  promotion  of  ^ood  government,  extension,  abrogation  of  oaths,  and  main- 
taining and  improving  discipline  and  studies.  Other  colleges — some  of  them  formed 
into  an  university — have  been  established  in  the  metropolis  and  elsewhere,  the  members 
of  wliioh  are  entitled  to  the  substantial  rights  and  privileges,  especially  with  reference  to 
entering  the  learned  professions,  of  legitimate  academical  education.  A  permanent 
board,  whose  powers  are  now  being  incr^tsed  by  parliament,  has  been  establisned  for  the 
better  administration  of  charitablb  trusts  and  the  better  application  of  charitable  funds 
in  England ;  than  which  few  measures  in  recent  years  are  likely  to  be  attended  with  such 
great  and  permanent  advantages  in  averting  the  evil  consequences  of  supineneas,  negli- 
gence, and  malversation. 

In  order  to  promote  the  rational  entbrtainmint  and  instruction  of  thi  pboplb,  town- 
councils  have  been  empowered  to  establish  public  libraries  and  museums ;  and  an  act 
has  been  passed  to  afford  greater  facilities  for  establishing  institutions  to  promote  lite- 
rature, science,  and  the  fine  arts,  or  the  diffusion  of  useful  knowledge,  and  making 
effectual  provision  for  improving  the  legal  condition  of  such  institutions.  To  encourage 
habitus  of  prudence,  forethought,  and  economy,  various  acts  pnerfect  and  promote  loan, 
benefit,  building,  friendly,  industrial,  and  provident  societies,  but  with  precautions 
against  abuse.  While  thus  caring,  however,  for  the  religious,  moral,  and  intellectual 
welfare  and  advancement  of  the  people,  the  legislature  has  been  equally  anxious  oon^ 
cerning  their  material  interests,  by  promoting  Uie  health,  cleanliness,  and  comfort  of 
all,  but  eHpecially  the  humbler  classes;  and  in  doing  this  they  may  be  thought  to  have 
pressed  the  maxim,  sic  utere  tuo  ut  alienam  turn  laclaSt  to  an  extent  which  might  have  sur- 
prisiHi  our  ancestors.  Measures  of  extreme  stringency  have  been  taken,  and  are  now  in 
full  force,  for  suppressing  nuisances  in  respect  of  sewers,  drains,  priviee,  slaughter- 
houses, offensive  tmdes,  callings,  and  manufactures,  stench  and  smoke;  for  preventing 
the  spread  of  contagious  or  infectious  diseases,  either  existing  in  this  country  or  likelv 
to  be  imported  from  abroad ;  for  compelling  vaccination  as  a  protection  against  small- 
pox ;  for  preventing  the  spread  of  contagious  or  infectious  diseases  among  sheep,  cattle, 
and  other  animals.  A  central  and  lootd  boards  of  health  are  now  established,  and  in 
vigorous  action,  for  the  purpose  of  improving  the  sanitary  condition  of  the  country. 
Burials  in  churches  and  chapeb,  or  in  burial-grounds  in  populous  places,  are  prohibited. 

Various  acts  encourage  tne  establishment  of  public  baths,  wash-houses,  and  open 
bathin>;-]>laces  ;  of  well-ordered  lodging-houses,  for  the  labouring  classes,  as  desirable  for 
the  hcaltli,  comfort,  and  welfare  of  the  inhabitants  of  towns  and  populous  districts;  for 
the  well-ordering  of  common  lodging-houses  as  tending  greatly  to  the  health,  comfort, 
and  welfare  of  many  of  her  majesty's  poorer  subjects, — ^requiring  such  lodging-houses  to 
be  registered,  inspected,  and  cleansed,  and  notice  given  to  the  authorities  of  any  person 
iu  them  ill  of  fever  or  any  contagious  or  infectious  disease. 

Our  rooR-LAWs  have  been  remodelled,  and  their  administration,  in  a  humane  and  just 
spirit,  plactni  on  a  very  satisfactory  footing,  under  the  constant  superintendence  of  a  high 
an<l  re>4]>onsiblo  central  authority;  prison-discipline  has  been  similarly  dealt  with,  and 
suhjecti'd  to  systematic  and  vigilant  inspection,  with  a  view  to  securing  its  efficiency  not 
only  iis  a  ]>unishment,  but,  as  far  as  may  be,  a  preventive,  of  crime ;  and  also  protecting 
prisoiHTH  IVom  oppression,  neglect,  or  improper  treatment  of  any  kind  ;  while,  infinitely 
beyiuid  and  above  all,  the  legislature  has  oestirred  itself  to  lay  the  axe  at  the  root  of  the 
upa^-tree  of  crime  ;  endeavouring  to  secure  the  reformation  of  offenders,  especially  of 
the  young,  and  destroying  ignorance  and  intemperance,  the  twin  roots  of  that  accursed 
tree. 

It  hiVH  been  sought  with  sedulous  anxiety  to  devise  means  for  protecting  women  from 
frau<lulent  [>i-actiees  against  their  chastity,  wickedly  practised  by  infamous  persons; 
WOMEN  AND  CHILDREN  both  from  iujuHes  and  ill  treatment,  to  which  they  are  peculiarly 
exposed;  froii  aggravated  assaults;  from  neglect  and  cruelty  on  the  part  of  their  em- 
ployers :  from  exposure  to  serious  or  fatal  ii\jury  in  dangerous  employments;  from  being 
employed  at  all  in  mines  or  collieries;  from  being  set  to  work  at  too  tender  an  age  or 
ke))t  at  work  too  long  in  mills,  factories,  and  print-works ;  for  sending  children  employed 
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ill  iIh*  l.iTlt-r  !••  "t  liiH-l  .   fiif  |>r*-\«-titiiij  fritii'l- t>ii  W'irk-l"-«»|«!«-  in  r»'*|--«-t  *»(  lJi»-    j-fc.-   -r.i 
i»l  ilii-ir  ii.iiil  •Ml  !.•  •!  1%  ij>-< .  :iii>l  !••(  •ii)ij«*<  luij:  •iK'li  •r<*iii*«  -tt  fiii|'t  •%  U4«'iit  i*<  |«r    •:.-*. 

Uti'l  <•  .iti  li:ii.*  :ii-|-  I  ft-'fi 

Aii'l  .1-   r«-l.it«--   I"  III'"   uiil'-rtiitint**  i-Ki*»  <■(  |-t»««ii"  <li'ii«-'iiii»  iIi-*I   iMft*.  n  ^tt:   •      f 

|K*«Nt.    III.IIIX    •  t>||.iil.  i.iti*    .tii'l    <..«lut  ir\    ••IliM'IIIH'Ilt^    lia\t'    t>«f||    llM'If    f'lf    !li«-    •-»*-      *r«  ft 

cmi-»Iim1\  .iiii|  j.rtiti  I  f liiii  ••!   tiic.r  |*fp>iiii»  miiiI  |irii|wrt\  .  I*>r  flit-  •-.ir«-  ■•(  |«iii}- r  ^  n-hi  ■  •. 
till'    Miiillil*  liiilii  •-    .t|i<i    i-iiottMlv   ••!    lli-aUi*  t-|ilii.n.iN.   thi*  I  •»li\--\«li<  ■-    !•'  A   luiiAl.-     h*  •     >^ 

<if  liiii.iti*  •  iiii-l.(.iitiii;  •-niiH-.  till-  ri-iii>\.il  tii«iii  IimL.i  !••  tli*-  I'li.t*-*!  Kiti|;<i«-tii  -  '  ■-'  aiAx.' 
|N*r«iii:'<  ••!  |-'.iir<i|  •Mii  i*  itii  •  li.ir.'*-*!  witii  ••t)i-iii  ■"•  1  ill  .i<'i|uit(-  •!  *»u  !!»•'  ,:r*>-.irj*i  ••'  .i. •.»!..*  • 
Allil    fi*r    till-    )■•  ri'«li<  ai   \  :«it.it(>  •ii,    l>\    !)if   ■-•t||iiir,.*.:.itifr*    in    Iiiii.%<%.    ff   OiUltti    l^r.^:.  .• 
■.'«\liiin«.  iii:il  /.i'>l-  uiiil  »■•!  k}i<t'i«i-*  M)ii-r«*  .iii\   luM.ilit''*  iii.i\  t»*  •-•■ntir.>*<l 

liiit.  wliili*  Uiii"  hiiiii  tni-l\  |>r«i\  t<liii^  {«ir  thf  •.•ti-t\  «ii'l  w^-lf  ii«-  •>!  <Mir  «»«n  •!•«  .'^  Tt.« 
li*)ji*il.i(tir<- h.k-  ni't  )••■•  II  iniiniii«l!itl  •»!  tiir  «\iii%i  <Ri«rM%.  <'riitli>  !>•  th-'it»  t«%>  (««a 
viiitf«|  wiiii  ni'M  .iifl  •>*'\*r*'  |>iiiii-hini  III.  lik*l>.  il  i*  Ii>>)>-1.  !••  •  Ih-*  k  (  ru!a.  t.^'«r«« 
llii»i'ii'«ii<l*-  {>•  ••t)i<  |-  Mit1iii-ii« «  ■• :  li.irK.ir*Mi«  ii|Mirl», -tii  li  .t*  l>nli.  I- nr.  •kirl  l«»la:>  :  '  •«-  .r^ 
(Ix^-ti.'liiiii.*  .iM>l  I  iM'k  tiijlit.nj.  li.i\«*  l--«<ii  |ip»liiliit«-*l  ;  a  iiiit1i<  ifiit  •|iiatitil>  <  '  ::'  a-^a 
wli«ilt*--i»iiii-  t'MMl  ;ii|il  \«.i(i  r  inii->{  t-*'  •ii]i|ilif«i  III  I  altii-  llii|«>iiii-l*  •!  :  tkli»i  ih*-  u*-  '  A -^ 
fur  I'liri  •*•>>••->  i>t  •iriiiiLTlii  >-  t'li  i'l>|i-ii. 

Our  K«iiHn\iio,  fh*'  j:LMiiti«-  k'rowili  ••!'  till*  lii*t  •|ii.irf«-r  of  ■»  •  ••nriirv.  an-i  f«»t  ii  r^  ;•• 
llAlli^f  ihf  iiii'.iii-  lit  Mili'iii.il  lriii«it,  Mifli  tlif  iN-iii-h  «  .t'.f.iiiH'i  (••  If.  i»a\«'  k««ri  \  .*  "-a 
ton  ri'riitin  I'Xh-nt  iiii<i>-r  I'ri'i**'!  •••ntn'l.  tnr  ili*-  priifi^  !.••»  ••*  tfi>-  |-ul'l>'  ai*i  t;.>  l^••  i.«. 
clltiri!**  nt    till*  |»llilli-  -tT^  III*  :    :ili«l  .i  •-•ini{iri*)i«*ll»l\  i*  •■ti.i<-!lli«'lll   La«  Ih**  II  |«i«^"«-"l      Irf.c.c^ 

till*  r  iliith-  anil  •  ••n'^itiiM.j  r.'i>   ••■urt  *>\  i'->iiiiii-  n    I'l*  .»•>  4  ttii  .i  trii'UiiAl  (•>?  •  i.f  «   .k^ 
tilt*  law  tjiii*  ii>mI\  iii-tiiH-  i. 

Till'  iii(f]i<t«  lit  (•.kiiiiiiHi  Iii\t-  ii'it  li'*  II  !••-!  «.^'!it  lit.  Jku-i  f-ir*-ni***i  ::.  L  ^  s*-^ 
Tltully   iitli-«-!iii^   It    ti(ii'*t    !■•■   r*'.Mr'l*-'l    llii>    r>-p«-.il  "f    ttii*   «*irii-ii««   ati*!    ml]    -^  ..^    *.:« 

iiiilMirt.iliiiii   "t    tiir«':;:ii   •  .»:ti>-        n    '■••I*!   ri'Ii  in n    tin*  *kul   .ml  •  ii*r/)   ••?       .*      «^ 

fiiriili*r*.  iiii'l  «in  ••iii  iii-- m*  ••!   .i'->)'i-.i  :n/  tr<*iii  .it  pm  I.  .it   all   t:ii«>  •  aii'1  iiiiil«*r  a..     .**    •  .4 
»tini*i-«.  .Ill  :fifi|ii  !*•■  .iin  .lint  •>!   t  ••••1.  -li*»iiiil  tip*  <i'ii.i<--ii'    •ii)>|>U  |'r<>%«' •li>hi-.«  :.:        Z  .  • 

In  ni|i*  lit    til »-li.iii..*t  >.  will'  il    -  jn.iii.-t'  llii*  .if  Jii  «lii«  li  ll.*  \    4r»*  i-rti' l«^l.  •Ii*l       r-ml  ^» 

r**fiult*  ••!   in'-.il» 'il.i  -If  f  xii-nl    .in<i   .iii]"iit.iii«-i'.      l.\    •■■.•■n*    .ifi^'it*-*   Ua\*-   I-^  r.    ,.»-«>r.« 
f«>r  tin*  i'l'ln-li.  ••!    .k_:.i  tlilu.*-  .    :  >i    t'.i>  .iK.ilill^  tlif  liii|il  ivi-lii'  tit  •*!    l.ilrl.  )-\     ir«.;   1,;'        -s 
«i|uitiii-l*'   ti'itii".    l-\    tti<i'*t    •ii;-\.nj   onlx    litiiirt**!    :iit«'ti-*:"   i-r   iin*l>*r   «ii»*l  il.l.- •     •  ..  1 
iNT'-iin-*    tir>t    M^;.!  ri.ii.:    pfi.'ii  -  .  >:t   ••!    tin*   iiiiirt   'it   i-ii.m  **r\    ahI   tl.«*  k'U**!!:     4        ' 
iH*rtij».fr.  i«  Ih-ii    til"  ixi  •■ii-f  ••!   -•>  |"  1  iii.in«-iil  .«  l--it«-lit  !••  I'li- •  *!ul«*  iiiji\  J*    > —Afgw-i    ^ 
ih**    iiili«TiT.in< «'.       iit)|t.r    iiii-.i«iii>--<   ••:    i.'ri*.it    irii|Nirf.tii<  f   ii*ijt«-    t"    ihf   •  ii«  i  *i.'*     ».'  i 
iriipi  'Vfiii  nt  «•!' \«.f>T»>  l.iii«l>  :   iIm- •  iiti  in-'hi"i'*iit  nt.  v>-liiiil«%t\  ••r  •-<'iii|iui**<i .  m*',**^   : 
«*«*rt.iiii   liinit.iiiiii]».  Ill  •-••|»i  li'iM-.  .(M*l  «'iiiii|*!i>lin/  tin*  w-irkiiii;  "{  ti>*'  Ml*  l«ir  tt,^    ^r-^- 
linit.iiLiiii  ••]   !i'.;ii- :  .ill-iM .n;;  li.iii*<>   «•!  iiiiiiiin-i*  t  •  Liii-I*.  t**  )•••  ki.|t«ii  )•)  ili«>  «■•  ui.*-*    i 
t*ti('li>»«"l  liiii-U.  or  ill*-  'inn-  r  li.i\iiij  tli«*  ii^lit  in  il-i  ».•.  nr  an)  nii**  AUlL-*riJv«l    1^  &.^ 
aiii|  uitliiiii!    |>i\.ii^   J  111.*— iii!:>  -  or    lakMi^'  mil    .1  1  iTtitii  aW*.      Tkit*   U«  t*f  Ull'l:  «■!    Abl 
t«*ti:iiit  ill-  t>*-i-n  itiii>r->vi-<i,  li\  :ill<i^«  ill;:  f«*ii  iiit-  h>il  l.ii;*  iiii>l«'r  iifit  «*:f^in  iDt^r«-*i*    «  'Z* 
ili'tiitii'.n  iTiMii  ..'  rttf-r  !i>il  l.n.*.  ;ii-t<  .I'l  ••!   liit*  iiin  :.  iit  •■Uiiii  t«i  ••iii>  Ii-iii*iit*.  t«iii«ii.s^ 
•III  ttt>'  I. in  1  t  .'I  ;if  •  :-•••   ill  I  h'*  •  <ii  r*'iit  Vi*.ir  ot  lli<*  I*  ii-iii«'\  .  .%iitlii>ritinc  ttir  rv-fzv't «»  .4 
liiilM.iij-  .iM  1   tixriw-  -•  I  'i|-  !  •:  .iji  !•  :tltur:ii   |iiir|  «•«••«;  «*tn|~i«ii>riii|r  «  LatHll'Tl  i'^-  ;**' 
tin*  irli"  ri'til  1(1  if.'*'  !•  It  III  .irr>-.ir  i.\  li:<  (•■ii.iiit  miil  rt*«i>\i'r  airairial  kiini  am  ft<c  *  m-...,^ 
i*«»ii!r:i-  1  >li-l>i  .   .lii'i   t'l  lii-Tr.i!!).  !>ir  ti*iit.   ^ii*wiiit{  i-r*<|r«  »iiil  «iti  th**  laiiil.  ll»"i«ax-«  •*     -f 
fi-tf.i  '■  I  •   .i«  .liiiM'ii  -••i/>-  i  .till  -•.•I  nil  |fr  all  ••]ii'«'iiti«iii  .iiT.iiii*!  ibf*  l*-h«al.     TW  'twr.*  «f 
lit'  l.iii'l  )i.i*>  i't't-ii  -II  -••:ii«'  <!•  .'!•-•-  -.iiii'l  li>-i|.  r<-.il  |iri>{>*'rl>  •ii^ij« -*'!■'•  I  fn\\\  i«»  :h«    i^'^*    . 
f Iif  •tnn.r.  ! !ii-  'i  iTi-*:>-r  ••'    1  iii  1  \f^t   -i   in   lru-!f«—   uii'l  iiinrlfffA^*'*^  (*riiiLAl««i.   *a-i   *■•' 
l:ii\-*    •'  !•  .i\  \  r  •)•■  I',    i;;.-  ni*    i  :n  iiii;~>rt.iiif  |»irti<  iiUr*. 

Tin*  \a\\  "  t>!.it  .11 .'  ?•!  ••■>*  I  ovict  ■(•  Mi  iiiiiTi-*!-*  liui  •*  iiri*li'rpint*  rr<i>i*til  mhI  ftii>'i»jTw«' '  * 
rliNiiL'i-..  wi!ii  i||.-  \it-A  .if  r*  iii'i\:ii.'  iin;>«-<l:iiii-iit«  f'»  tin*  lr»i»  i**i*ni*r  €»l  tu^tnui..  -    ..• 
cr«*t:"n   iTi-i  •-•iTi  r;i  !••■       \  luiiitiiu  !•' ••!  ai-t*  ill  r**"tr.i)iit  nf  irmilt*.  An<l  itmfvrr-.rA^  .  -^ 
llll't    i-X'  !••■   ■' •■    I  :    '  ■  '.    Ill  i     ill    lii-i-*''  r-'l.itwi;;    **•  llii*  nllrlu'*^  li»n|t  rXClaAVif«i    ^tt.  s.*-. 

bv  |">.!!.  4  •■  ■  i:  t'li  .'-.  ••!  t-r'-**.!!'  ti-.*  ••ii.*r>><-:ni;.  niiil  nv'*t*'>lC-  Imv  Ih«^  Ai«  m- *---.. 
Th»"  n-'i'\-"  I-.*  ■  i:-  •  •■■  ;-  r  i\'  n  t,  Mi  .r  -I'.ri'  ti«»ii  t  -r  •••vi-ral  yi*ar»,  hav^  at  Irr^^t^  •••' 
total. \  fir  -.-<!•  •{  III!  .«ii;itr.>>  .1  •  ii- •  I -ii.'<  r -tii-.i  •  t  !••  fii  ml  intent. 
InM'.  -i-^'-  •  •  !i     !'•-   k' •  •  •  ;i*  !• '.-.  t>ji  .il«-'l.  .Ill  I   li  i::«ii  •lii|>|*in|t 

jM>t'-    •'.•!!    :i     >.\ '     •  -•  i«r  1  .*  Tf  .'!•-    \%.*lt   ill*-  •)ii|ii>iii^  iif  all   ihr  wnrU ;  «ie'>    •  «    • 

|ir<»\  :•     ■.-*:•  Il  i-  I  .::.•  •  .ft!  ■  f   !!•■■%  iii,j  ■•if  ■•*  tni|ili-  f>«r«*;|tfi  oninT*'*"*    >-  •■ 

]M»«.-i|  •  •  r      ;-r  •   !'•    ■  1:  '  ■•'■i  m  t  I'l  ■  il    "ii-  f....iii..    All  .im'I*  r*'iriilaUa^  <i«ir  aiai  »«*    ■ 
■  i«!M  -  1   'ii>    •        Mi   \'-.ii  «•!  ■,  >•>  n   K... /.«!•«•! It  to  till' •itfliti^nth  fiC  «!«»«-%  V»  «   r  •. 

I1.1M'  i      !.  •- I"  ■!    I      -.    I  -  'i/\- <^T  i'  I*.-  ;ii  t.i- LitN-r  \  cir.  jfi'l  in  lh«*ir  M«4d  s«  v»*^*  ■  k 
ni'W    i>.  i  ■   ■  11;- •-■I- !i  i>-  -■  ■■  I'.iu'   !ii  III  •    i:n]'r>iti-:ii«*ni«  aad  T^umj.  .a   *  i« 

lH».ir>l  •>!  *  ■      I      1  -  •     .  ■  !•■  '  .1      'i|  ■  7  II'-  :.  i f  till*  :.)•  r.  .lilt  il*  liiAll||#. 

othfi  ]  ui>.      ■    -l  •  -.  .ii<>.<-«i\  •'! .  «ri'  •  :ii|«-M<  ;t-.|  |i.  gruiil  •it«-«  lor  tAll 
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whil(»  providing  for  their  comfort,  to  elevate  their  character;  and  a  complete  system  is 
e>tal.lisli«Mi  for  watching  over  the  welfare  of  ska-passengers  and  emigrants. 

Improvements  have  been  effected  in  the  warehousing  system,  by  which  the  importer 
of  merohanclise  is  relieved  from  ])aying  duty  till  ho  has  sold  them  to  a  home  or  foreign 
purcliaser:  the  rights,  powers,  and  liabilities,  civil  and  criminal,  of  factors  have  been 
de!iiu'(l,  imd  those  of  indorsees  of  bills  of  lading  extended;  while  summary  remedies 
have  been  atlorded  in  the' case  of  bills  of  exchange  and  promissory-notes.  The  complex 
and  critical  relations  between  debtor  and  creditor  have  been  several  times  adjusted  and 
readjusted,  by  revising  and  remodelling  the  administration  of  bankruptcy  and  insol- 
VKNcv  law  ;  and  provisions  are  made  against  secret  bills  of  sale.  While  the  arrest  of  a 
debtor  on  mesne  process  has  been  abolished,  excei)t  under  special  circumstances  and 
under  tlie  authority  of  a  judge,  new  remedies  are  given  against  absconding  debtors;  and 
de))ts  duo  to  a  defendant  can  now  be  attached  or  taken  in  execution  by  a  success^l 
plain  till*. 

Our  nAN'KiNc.  system,  including  the  Bank  of  England  and  all  public  and  private  banks, 
has  been  placed  on  a  new  footing,  with  a  view  to  securing  the  circulation  and  preventing 
fluctuations  ruinous  to  the  country.  Joint-stock  companies  have  formed  subjects  ot 
incessant  legislation,  affecting  equally  their  formation,  practical  working,  compulsory 
dissolution,  and  winding  up,  and  the  rights  and  liabilities  of  shareholders  among  them- 
selves and  between  themselves  and  the  public.  The  customs  laws  have  been  consoli- 
dated and  remodelled,  in  conformity  with  fundamental  changes  in  our  commercial 
policy.  In  short,  a  revolution  has  been  effected  in  the  fiscal  system  of  the  country, 
witli  a  view  to  insure  simplicity,  certainty,  and  safety,  and  the  unfettered  freedom  of 
self-reliant  enterprise.  Taxes  have  been  imposed  on  income  and  property,  as  the  basis 
of  the  great  changes  referred  to,  but  have  ever  since  been  continued,  and  were  heavily 
but  temporarily  augmented  on  account  of  the  late  war ;  while  a  tax  has  also  been  imposed 
on  the  SUCCESSION  to  property.  The  stamp  duties  have  been  revised  and  placed  upon  a 
new  footing,  and  those  on  newspapers  entirely  repealed.  Our  postal  system  has  been 
remodelled,  and  postage,  both  domestic,  colonial,  and  foreign,  reduced  to  low  and  uni- 
form rates.  The  law  of  patents  and  copyrights  has  been  improved  and  extended,  and 
valuable  rights  and  privileges  conferred  in  respect  of  literature,  engravings,  designs  for 
ornamenting  manufactures,  machines,  and  usefiil  inventions,  and  certain  colonial  and 
international  rights  established  in  respect  of  books,  translations  of  them,  prints,  articles 
of  sculpture,  and  other  works  of  art. 

Acts  have  been  passed  for  the  important  object  of  obtaining  a  complete  geological 
suRVEV  of  the  United  Kingdom,  under  the  direction  of  government;  an  admirable  system 
of  K£(;isTRATioN  of  BIRTHS,  DEATHS,  and  MARRIAGES  has  been  established,  under  the  control 
of  a  registrar-general,  whose  periodical  reports  afford  information  to  the  country  of  an 
authentic,  im])ortant,  and  most  interesting  statistical  character;  and  a  census  of  the 
population  was  recently  taken,  on  a  far  more  extensive  and  systematic  plan  than  had 
ever  before  been  attempted  in  this  country. 

Some  of  the  more  important  alterations  in  the  substance  of  the  law  are  to  be  found  in 
tlie  act  for  enabling  the  personal  representatives  of  one  whose  life  has  been  sacrificed  by 
the  wrongful  act,  neglect,  or  default  of  another,  though  under  circumstances  amounting 
in  law  to  felony,  to  recover  damages  for  the  benefit  of  his  family.  Another  is,  that 
effected  in  the  law  of  libel,  especially  in  newspapers  and  periodicals,  by  lord  Campbeirs 
act,  having  for  its  object  the  better  protection  of  private  character,  for  the  more 
effectually  securing  the  liberty  of  the  press,  and  better  preventing  abuses  in  exercising 
it.  These  objects  are  attained  by  means  of  this  valuable  act,  which  is  calculated  to 
restrain  censorious  and  malignant  pens  from  publishing  libellous  matter,  which,  though 
true,  it  may  not  be  held  to  have  been  for  the  public  benefit  to  publish,  but  lacerating 
private  ttM'lin;:  and  blighting  character  only  for  the  gratification  of  spite  and  malignity. 
Full  ♦'tlV'ct  is  given  to  a  jirompt  and  proper  apology,  or  even  offer  of  one,  in  the  case  of 
lia>te,  p;is>ion,  or  inadvertence:  ancl  a  sum  of  money  may  be  paid  into  court  in  com- 
pensation for  any  injury  acknowledged  to  have  been  committed.  A  third  alteration  is 
aUo  of  importance,  i\s  abrogating  a  great  rule  of  law,  that  freight  is  the  mother  of  wages. 
Tlit'  ri;:ht  to  his  wages  of  a  seaman  who  does  his  duty  is  now  properly  placed  on  the  same 
footin;!  as  that  in  respect  of  other  service,  and  must  be  paid  though  the  shiphaveearne<l 
no  tVri^'ht,  unless  it  can  be  proved  against  him  that,  in  case  of  wreck  or  loss  of  the  ship, 
he  <li(i  n(^t  exert  himself  to  the  utmost  to  save  the  ship,  carso,  and  stores. 

Dfodands,  apiin.  have  been  abolished,  as  unreasonable  and  inconvenient;  contracts  by 
way  oi  wa<:erin<;  or  gaining  are  declared  null  and  void,  and  irrecoverable  in  courts  of 
eitiier  law  or  equity  ;  and  very  stringent  enactments  are  made  against  gaming  and  betting 
Ijouses. 

Thou^ih  the  contemplation  of  so  vast  a  series  of  legislative  changes  within  so  short  a 
period  may  almost  overwhelm  the  student,  he  has  yet  to  be  introduced  to  others  of  pos- 
sibly greater  moment  than  any  that  have  gone  before:  the  noble  and  inestimable 
improvements  effected  in  the  adminutkation  of  justice.    Some  improvementa  haT6 
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br«n  cffivfiNl  in  iMir  k«  •  i.b«i««ti<  4i.  nn  bth,  whii-h.  m«>rMivfr.  it  Iim  IoB£  Wvb  ■flMhl.  bait 
hitli«Ttii  ill  viiiii.  Ill  |il.u-f  Mlt<>ir**tlii«r  cm  m  Miti«CM*tA>r>  fnoCinn.  Tb«  c|iflk^il«««  «# 
d«iiii|l  Ml  liiivi*  hiclifrrii  protf^l  MliiniMt  in^u|M*nil>lt* ;  ImiI  tli«*  irfpsUtor*  m  M  tLjp 
fuiiiiiriit  ••ii|riiir«*4l  ii|'t«ii  tilt*  anitiiitiii  uiiil«*rtakiiig.  T)m*  niurt  nt  A»HiB4LrT  ham 
btH*n  r«*roiiiitrii(*tf<l.  iii\i-«i«Hl  wiih  m-w  |i«iw«*rs,  aihI  iii>w  exrrrM^i  with  •sUsfBrtaas 
|o  thi*  mtintn'  on  iiii|«iirt«iiC  juii««lirtioii :  mn*i  itii|ir«ivi*iiirnu  havf*  \mmn  maiW  la  i^« 
jriiicui.  iiiVMiTTKC  or  TiiK  I'Riri  ii>i  511 1 L.  ll  is.  liiiWfVtT.  Ill  ih«  atliuiiuvtrmUtici  od  ci«i& 
•nil  c'BiMiNAi.  jr«Tii  K.  itlikf  ill  Mi|M-rior  ami  infi^rmr  oNiru.— in  Ibiw*  oC  Uw  mmd  MfHuy. 
— tlial  till*  .rwif-m/iiw  A'iNt/  litt^  Ictt  lilt*  itf«*|ir«t  trwMH  <if  lU  iTMtit  in^vp.  To  rvTAMla^ato 
with  ftiily  nii'M>imlili*  fiilii«*<w*  tlit*  iin|irt*Vftiit*iitii  li«*ri*  Hii*«*tOTi  ««kU«1  n*  to  lr»v^  tMvv  • 
Urft*  nfiiM'i' III'  ch«'  f4>r>>*t»iti|r  wtirk:  ii<iihiii|i  nH»rr,  cli«-ivfiir«*.  will  Im*  Att«iiipi««i  ibwa  a 
■ketch  of  iMiiiii*  I  if  thfir  I«*:ft't:ii|e  fratiin*^.  Tht«  ^niitl  altainrcl  4ilijrrt  ban  kiMi.  ba  atn^ 
pinit  m  i|U*-«tiiiii  of  ihn-vIU-^^  tt*f  hiiit'alilit«N  mi<1  &«*tii>n«.  I«>  \vx9  r&|inM«l  lii  tK»  jnttUrmi 
ryt*  thr  ^1  ibiT.\MTiAi.  MCHiM.  Mill  I  tliAt  ni  i&^  <iirly  m  intvmI  in  liUimiiam  ■«  w  miMaMrwi  vit4 
d<*lilH*n»lcly  mm  i*rtHiiitii){  lh«'  iiiiiur«>iif  lhft'<|ui*»ti4»n.  lAitliniinish  tbv  rsfi^nar  ol  atitm^mm^ 
teriiifi  ja«lii*«*.  fM4*ihtMtf  th«*  rt'vifw  of  4|umiiouMl  cUciaiuiM,  and  obuun  tW  ni*-lanTt 
rBPiilU  of  a<U(i'li«**tun*  |iniiii|»tly  ami  ••rt'«*<*lively. 

Fint,  an  to  iho  m  I'cmiiir  «-oi  rt^  or  iitMaoii  law.     Th^  Ihrre  grvmi  mfpn^a  Wv  wk^c^ 
they  cou(lu«*t   their  o|NTutiiiti« — ph'ailinii.   |»ractir«,  and  rvidnicr— hava 
•peak,  takfii  to  |iii><'f-n.  thoroiitfhiy  r«*|iairrd,  and  wi  tonrthrr  AfpUB-  ***^ 
oilitim  anil  uh mIw  of  mnion.     I*i.iac>i?i«mi  aro  Bhrunk  into  a  mimui  :  v 


turn,  mvim  way  to  th<*  "iniiiliiity  and  t4«nHni«wM  whit'b  U  ha^l  arifrinally  MipfilaBuU .  %hm 

recoru  sp«*ak«  th<*  iMiiisuu^'i*  of  |iUin  giHid  M»nM ;  a  »lip  and  atiunbla  o€  aitbav  fiany  • 

quirkly  rtM-ovfrtil :  aiii«*n<liii«*iitji  iiiay  Im  niail«  wbt«ii  and  al  rvtiry  « 

neooMtary.  on  jimt  ami  niiMinuhIr  t«*nii4 :  faota  and  Uw  arv  qaickly 

pro|N*r  i-att^iri***:  and  thi*  a|i|»ni|iriat4*  iriliunaU  inv«Mt««l  with  naw  ptiwrta  to 

them.    The  raACTUB  uf  thr  iiKiriJ*  u  now  at  all  tinuw  umlt^r  the  coaunaod  of  iW 

who  have  laid  ditwii  an  i*iitirt-ly  iit-w  i^nh*  iif  rulr«,  and  have  |tftwer  fi 

vary  them  ai»  oc*«*ai*iiiii  niuy  rri|uire.    Th«  law  of  ■viubmcr  haa  been  atitiivly 

lipa  are  o|H*n«*il  whirh  ou^^ht  m-ver  to  hare  bei^n  doard,  and  wbirb  can  nl 

jiiil|ieii  and  Juriftw  in  |*o«iMiMii(>n  of  fai-lji  not  otbi*rwiaf  aMwanihU : 

are  afronl<*d  for  t«*«liiiir  tlu*  (T«*«lil»iliiy  of  witntwMv  and  facilitatia^  and 


mrntary  iinM>f,  anil,  at  the  Nkiiie  time,  for  vi»itin|i  with  pctimpt  and  eoodi|rn 
thoM*  di*tilinf{  a  «*«iiirt  of  jii<«ti«*«>  \*\  iM'rjiir«*«l  erideiiee.     tiai 


_  ...  -^baare 

ever  a  witneM»  will  tidhMiinly  phil^  hi«  word  tiiat  be  ent«-rtainm 
on  reliftiiiiin  lerouiwU.  to  taliinic  thi-m  :  and  \wmvr^  are  ipveti  for  enfomnJt  tb«  ai 
of  witne<4iMii  out  of  ihf  jurtnilu-tiiin  of  a  |iarticular  court,  if  they  ba  wtikio  ika  IT 
Kiniploiii. 

A  «|iie«(ion  of  fiu*t  may  Im*  n*fi*m«d  lo  tht»  deciaion  of  either  judire  or 
anp'ur  nKwt  ••x|M*«lirnl  :  and  iIioim'  of  fact  or  law  mr**  now  eaiily  aoii 
aMe  liv  «m*i*i*«»ive  1*1  mrt*  «>f  n|i|i«'llate  juriMlirti«»n.     Several  pagra 
rei|iiin<«l  til  imiiirate  ih«<  «til»ttHniial  impmrimienia  eflit^rd  in  the  ■ii-^iffci 
romniiMi  law  in  tin*  iiu|N'rior  (tiurta.  evi*n    by  two  Ptatutaa.  entitled   tba 
|iriin*«liir<*  m'f*  of  1*>.VJ  »ti<l  \*^*4.  \t\  whi«'h.  amon|i  other  |[r«at  rhaniVM.  anail 
la  rt*U4l<'r«'«l  avauliiMi*  liy  cithiT  |iarty  in  a  oonim<in*law  court,  whicb  m  aiao 
)iti««T«  hitherto  wi«lUi*«i  \»\  miirta  «if  et|uiiy  only,  by  way  of  conpelliBf 
anew'. — h>    iigunrtinn.  <li«4*«ivery.   and   int«*rTUKat«iry.      Inferior  civil 
exiaiiuft  l>y  aiuMi-nt  rliartiT  or  ih*i  of  |iarliainrnt,  and  often  piaapMU 
diction,  have  hail  their  ^tpM'tMlurt*  im|irove<l  and  refpilated  by  that  of  tW  tm\_ 
aa  far  liA  afit'lit-ahle.  hy  eiihi*r  ex|ire<Mi  eiuu-tmenia.  or  the  incnrporaCiiMi.  by  aa 
i*n\>  <-«Miiifii.  of  the  two  e«»niinon*law  |*rtire«lure  acta  of  Ih&'J  and  1K&4^  or  by 
ferr«'«i  hy  lu't  nf  |iuriiniii«*iit  uti  the  n'«*order  or  jimI^  to  rrftulato 
HilijtM-t  |4»  the  a|i|ir«»vnl  of  ihre««  jiii||re«  of  the  auiienor  r«iurta. 

Ia*  %i.  ioirt*  ha\e  Uh-h  f«talili«lie«l  throUKhoul  Kn^taad  and 
Mirtioii  of  the  jiiriMlirtiiiti  lM'r«*tofon*  exerriyiMl  by  the  auperior 

■«*n.  hiiHt'ver.  ri»in|M*ii^ti*i|.  mi  to«|M«ak.  I^y  brinft  allowed  to 
on  til iirt^  lit  f«|iiiiy. 

Into  t  III  RT«  or  igi  iTi  liMVf  U'«>n  intnHlut*«««l  al«A  rhanfe*  of  nomb^r 
rfirr«'«|iiin<liiitf  with   ilp^**  ••iltt'itxi  m   Uie  i<<ommon*law  ctMirta.  awl 
olijt*e!.     t) itiH'U.  !'•  •Ii<|..ii«<*  wiih  Mi|i«*rlliiiiua  te^'liDicality.  to Mhort—  pfolaa 
and  "iniplitv  iifit-vliiri'  in  e%vry  Mav.  mi  an  to  arrive  a*  (|uirkly  and 
|rf»M|i.]i>  ni  t)it-  tnn-  iiit  rit*  nf  a  «|iieoli«>ii  aii«l  have  it  a«  prom|itly 
iirw  Kiiirt-  lit  |'r:iii.irv  aii<l  itiit'  «if  a|i|M*llaie  jiiriiMlirtinn  have  I 
iiff  .iriip-i  Hit)]  !>••»•  i«.  1-ki-  til'**'-  lit  tlif:r  I'tfChreii  in  the  r«imiu«io4aw 
Itttilit;    |iri»<liif.   i|t'*|- III  liiiii;    Imi^iiicm  at   rhaiiilier*  aa  well  aa  ID 
ma/*|fr-  111  I  li.iii>  I  r\ .  m  {..i  h»\c  U-«>ii  aUih«h<H| :  taking  evidence  nea  vaarf 
4|uratioiiit,  ri-ii(i«-ri-«i  n«N*t<nNiry  for  the  detenu  mat  iuo  of  aquil 
the  aaaiatanca  uf  a  ii'urt  of  law;  and  being  deprivad  of  urn 
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cases  for  the  opinion  of  the  latter.  This,  however,  is  only  a  faint  outline  of  the  greftt 
ameliorations  which  have  recently  been  effected  in  our  courts  of  equity,  of  which  ihey 
have  so  long  stood  in 'need,  and  which  have  given  great  satisfaction  to  the  public. 

In  the  administration  of  our  criminal  law  may  be  seen  the  same  bold  hand  of  reform; 
and  salutary  changes  have  been  effected,  in  a  spirit  at  once  cautious,  humane,  and 
enlij^htened,  before  which  technical  jargon  and  senseless  prolixitv  have  melted  away, 
having  the  indictment  to  speak  language  so  plain  as  to  be  intelligible  at  once  to  the 
prisoner  and  the  public,  instead  of  misleading,  harassing,  and  confusinff  all  parties,  and 
teni]:)ting  chicanerv,  with  facilities  for  defeating  justice.  Simple  and  orief  as  criminal 
pleadings  are  now  (become,  a  jud^e  is  armed  with  every  requisite  power  of  amendment, 
on  rational  principles,  and  consistently  with  full  justice  to  the  prisoner.  Both  judse. 
and  Jury  are  enabled,  better  than  ever  heretofore,  to  do  substantial  justice  without  dis- 
carding proper  and  necessary  forms.  While  the  latter  can,  without  pr^'udice  to  the 
prisoner,  adapt  their  verdict  to  the  true  merits  of  the  case,  which  the  evidence  has 
shown  referable  to  a  different  class  of  offence  from  that  charged  in  the  indictment,  so 
the  former  is  enabled  to  carry  that  specially-adapted  verdict  into  complete  effect,  and, 
without  unduly  enlarging  his  discretion,  apportion  punishments,  within  certain  limits,  to 
the  quality  of  the  crime  and  the  character  and  previous  conduct  of  the  prisoner.  A  new 
court  of  a{)i>eal  has  bc^en  erected,  exactly  qualified  to  answer  every  object  in  the  adminis- 
tration of  criminal  justice,  by  keeping  it  consistent  with  the  letter  and  spirit  of  the  law, 
and  affording  prompt  redress  in  cases  of  miscarriage. 

Magistrates  have  been  recently  invested  with  greatly-increased  powers  of  summakt 
JURISDICTION,  over  adult  as  well  as  juvenile  criminab,  to  an  extent  not  perhaps  likely  to 
have  been  approved  of  by  Blackstone,  judging  from  his  recorded  sentiments,  thouffh 
ac^companied  by  provisions  aimed  at  guarding  from  abuse  so  great  a  departure  from  the 
precious  institution  of  trial  by  jury. 

Punishments  have  been  often  and  anxiously  considered  b^  the  legislature,  with  a  view 
to  mitigating  their  severity  without  at  the  same  time  affording  impunity  to  crime.  This 
ha.s  been  done  by  men  inspired  by  enlightened  philanthropy,  aiming  patiently  at  the 
true  medium  between  justice  and  mercy,  and  actuated  by  the  spirit  breathing  in  the 
grand  and  solemn  language  of  one  of  our  ancient  statutes: — "The  state  of  every  king, 
ruler,  and  governor  of  any  realm,  dominion,  or  commonalty  standeth  and  consisted 
more  assured  by  the  love  and  favour  of  the  subject  toward  their  sovereign  ruler  and 
governor  than  in  the  dread  and  fear  of  laws,  made  with  rigorous  pains  and  extreme 
punishment  for  not  obeying  of  their  sovereign  ruler  and  governor:  and  laws  also  made 
for  the  preservation  of  the  common  weal,  without  extreme  punishment  or  great  penalty, 
are  more  often  for  the  most  part  obeyed  and  kept  than  laws  and  statutes  made  with 
gre^it  and  extreme  punishments,  and,  in  special,  such  laws  and  statutes  so  made,  whereby 
not  only  the  ignorant  and  rude  unlearned  people,  but  also  learned  and  expert  people, 
inindiuK  honestly,  are  often  and  manv  times  trapped  and  snared — ^yea,  many  times — 
for  words  only,  without  either  fact  or  deed  done  or  perpetrated."    1  Mary,  stat.  1,  o.  1. 

Capital  punishments  have  accordingly  been  expressly  abolished  in  a  gieat  number  of 
heinous  cases,  such  as  forgery,  rape,  and  certain  crimes,  foul  and  revolting,  but  retained 
in  otht^rs  deemed  of  a  more  dangerous  public  tendency,  and  principally  of  a  murderous 
character  and  with  such  intent  committed,  as  in  cases  of  stabbing,  cutting,  wounding, 
poisoning,  doing  violent  injury  dangerous  to  life.  Even  in  these  cases,  however,  the 
sentence  of  death  is  not  always  carried  into  effect;  while  offences  of  kindred  enormity, 
as  by  the  use  of  explosive  substances,  corrosive  fluids,  chloroform,  laudanum,  or  other 
stupefying  materials,  for  felonious  purposes,  and  attempting  to  shoot,  drown,  or  sufib- 
cate,  are  i)unishable  by  transportation  for  life  or  for  a  long  series  of  years,  or  period  of 
imprisonment. 

As  already  indicated,  however,  one  of  the  noblest  characteristics  of  tne  age  is  its 
endeavouring  to  prevent  the  commission  of  crime, — to  reform  and  restore  an  offender 
ratluT  than  harden  and  destroy  him.  And  let  us  close  this  surprising  summary  of  the 
K'gislation  of  tlie  last  twenty  years  by  saying  that  the  feature  of  it  last  brought  under 
tlu*  reader's  eye  would  have  lit  up  with  deliffht  that  of  a  Blackstone  and  a  Coke;  the 
latter  of  whom,  after  writing  on  this  subject  in  moving  terms,  thus  solemnly  closes  his 
In-tituto  of  Criminal  Law: — **The  consideration  of  this  PREVsNTixa  justice  were  worthy 
of  the  wisdom  of  a  parliament,  and,  in  the  mean  time,  expert  and  wise  men  to  make 
pri'piiratiou  for  the  same,  as  the  text  saith,  ut  beriedicai  eis  Dominua,  Blessed  shall  he  be 
that  layeth  the  first  stone  of  this  building:  more  blessed  that  proceeds  in  it:  most  of  all 
iJiat  tiiiisheth  it,  to  the  glory  of  God  and  the  honour  of  our  king  and  nation.''  The 
anxieties  of  the  late  war  cli<l  not  prevent  the  nation  from  addressing  itself  to  this  holy 
tMUerpri><e;  and  the  return  of  peace  beholds  it  more  intent  upon  Uiat  enterprise  than 
ever  — Warren. 

1 1,  proposing  to  add  an  American  note  on  the  subject  of  the  progress  of  the  law  since 
the  puhlioution  of  the  Commentaries  of  Sir  William  Blackstone,  it  ought  to  be  premised 
thu.  it  c4innot,  of  course,  enter  into  the  details  of  the  legislation  of  tuirtj'-two  different 
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an*l  some  other  of  the  States,  the  eldest  son  had  at  first  a  double  share.  But  perfect 
ojuality  was  soon  everywhere  the  rule.  While  the  right  of  discrimination  may  be  safely 
l<tt  to  the  justice  and  attection  of  the  parent,  the  policy  of  equal  distribution  established 
l-y  law  in  ciusos  of  intestacy  breaks  the  influence  of  family  pride  and  arrays  the  moral 
1  >nH'  of  the  whole  community  in  favour  of  natural  justice.  It  is  the  only  just  and  safe 
;i::r;irian  law.  it  gives  an  impetus  to  public  as  well  as  private  enterprise  and  prosperity, 
I'V  the  constantly-recurring  division  of  property.  It  operates  gradually  and  quietly  by 
tin*  prevention  of  overgrown  estates  withdrawn  from  ]'roductive  uses,  which  the  course 
of  a  few  generation?*,  under  the  operation  of  the  rule  of  partible  descents,  never  fails  to 
lodiice  to  a  common  level.  Now  and  then  some  proprietor,  anxious  to  perpetuate  his 
]  roperty  and  name  after  his  decease,  may  tie  up  his  estate  by  a  strict  settlement;  but, 
\>y  the  wise  rule  of  law  against  perpetuities,  the  second  generation  will  have  power  to 
loose  its  bands  and  set  it  free  again.  Indeed,  in  many  ot  the  States,  entails  have  been 
al)olished,  and  everywhere  the  legislatures  are  easily  moved  to  unfetter  estates  which 
have  been  phiced  in  trust,  whenever  they  can  constitutionally  exercise  that  power.  The 
interest  of  the  many  is  in  the  unrestrained  commerce  of  landed  as  well  as  movable 
}»roperty, — in  the  subjection  of  both  alike  to  the  just  demands  of  creditors.  In  the 
earliest  period  of  our  colonial  jurisprudence,  lands  were  made  chattels  for  the  payment 
of  debts.  Instead  of  recognising  fancied  distinctions  between  <litf*erent  classes  of  debts, 
the  estate  of  a  decedent  found  to  be  insolvent  is  generally  distributed  among  all  his 
creditors  pro  niia,  witli  the  exception  of  a  reasonable  and  humane  preference  given  to 
funeral-expenses,  medical  attendance,  and  servants'  wages.  With  this  class  of  legal 
reforms  is  connected  the  universal  establishment  of  public  registries  for  dee<ls,  mort- 
gages, judgments,  &c. ;  and  thus  the  purchaser  or  mortgagee  is  liable  to  no  risk  of  having 
his  title  defeated  by  some  secret  conveyance  or  encumbrance.  In  many  of  the  States 
provisions  have  been  made  in  favour  of  certain  classes  founded  u[)on  the  notion  that 
they  have  some  superior  claims  upon  the  protection  of  the  law.  The  priority  given  to 
funeral-expenses,  medical  attendance,  anci  servants'  wages  was  evidently  meant  not  for 
the  benefit  of  the  undertiiker,  physician,  and  domestic,  but  that  in  that  last  great  trial 
ot  our  nature  the  dying  man  might  easily  find  the  credit  to  procure  him  necessary  com- 
fort an<l  attention.  I'ut  in  the  elates  of  cases  to  which  allusion  is  now  nnuie,  no  ulterior 
policy  of  this  character  is  to  be  discerned.  Yet  such  is  their  general  adoption  by  dif- 
f'i«nt  legislatures  that  some  foundation  of  policy  or  justice  must  exist  in  their  behalf. 
S  I.  h  an*  laws  giving  mechanics  liens  upon  buildings  erectetl  by  them  prior  to  all  other 
li.  ns  originating  subsecjuently  to  the  commencement  of  the  erection.  Such  are  laws 
ex<Miipting  a  certain  amount  in  value,  or  certain  kinds  of  property,  as  houseiiold  goods, 
♦loiii  seizure  in  execution  or  distress  for  rent.  Such  are  the  laws  everywhere  abolishing 
iiiipri-^oiimeiit  for  small  d»*bt^,  and  in  many  States  advancing  a  step  further,  to  the  entire 
Mi'oliiion  of  sucli  imprisonment  in  all  cases,  except  where  upon  examinatiou  and  hearing 
the  (lel^ttor  is  found  to  have  fraudulently  contracted  the  debt,  or  to  have  fraudulently 
c'oneealed  or  removed  his  property. 

There  is  another  subject  upon  which  the  hand  of  innovation  has  been  laid  of  late 
years ;  whether  it  should  be  styled  reform  may  well  be  doubted.  Laws  have  been 
j.a^sed  in  many  States  having  in  view  the  protection  of  the  property  of  married  women, 
and  constituting  them  in  some  respects,  at  least  ajj  far  as  such  property  is  concerned, 
independent  of  the  power  and  control  of  their  husbands.  Instances  of  great  hardship 
were  often  found  to  arise  where  an  unwise  or  profligate  husband  has  squandered  the 
«  -tale  belonging  to  the  wife:  but  whether  such  occasional  inconveniences  ought  not  rather 
tv)  b<»  borne,  than  an  alteration  attempted  affecting  so  fundamentally  the  most  intimate 
relation  of  society,  has  been  questioned  by  some  of  our  wisest  and  best  men.  Time  will 
(h'eide,  as  the  tendency  of  our  legislation  is  at  present  all  in  that  direction.  In  most  of 
the  States,  the  causes  which  in  England  only  constitute  grounds  of  divorce  a  mensa  et 
t',  rn,  and  some  not  even  amounting  to  that,  have  been  constituted  legal  reasons  for  a 
t'tal  separation  of  tlie  parties  a  vinculo  matrimonii^  of  course  carrying  with  it  the  power  in 
either  ]>arty  to  contract  a  new  marriage.  Still  greater  evils  have  been  found  to  result 
fioiii  th.'  facility  with  which  legislative  divorces  are  granted,  sometimes  for  no  cause  at 
:ill  I'Ut  the  dissatisfaction  of  one  or  both  the  parties.  It  has  even  been  attempted  in 
-om-'  '  on>tiiutions  to  restrict  the  power  of  the  legislature  on  this  subject;  but  from  past 
.X  ].:•••  I  ice  we  may  conclude  that  nothing  but  absolute  prohibition  will  ever  be  found 
.■:!".-tiial. 

Ill   LMiieral,  special  pleading  has  not  found  favour  with  the  profession  in  the  United 

at'-.  Tlie  education  of  lawyers  has  not  in  general  been  such  as  to  qualify  them  for 
N-. where  has  it  been  found  profitable  to  institute  a  separate  branch  of  the  profession 

\oiinu'  tnein>el\es,  as  in  England,  to  this  subject.  Our  bills  of  costs  in  general  are 
\.j\i[.  and  would  not  compensate  for  the  labour  and  time  which  would  be  required. 
<  ■  1-.  -  are  mostly  tried  on  the  general  issue;  and  where  any  sj)e«"ial  defence  to  a  sealed 
in>ti  "inent  i**  intended  to  be  set  up,  or  any  defalcation  relied  unon,  a  notice  of  the 
luattt-r  before  trial  is  in  general  required.     In  many  of  the  States  the  process  and  prao* 
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till*  in  (In*  i-tiiirt*  )i.t\f  )->ii  unit  h  »iin|>!ifi«-(l.  with  BVifir  ti»a  •|«^«^|t  jt«<l^m«-r«i  .i.  ''.*a-«^ 
rtMU\  Mith'iiit  ■!•■}«  I.- ••   .iii'l  t«i  ift  »|4'«*il\  tri«ftl  in ''thi-r  fa^'*      \*  far  **  i^iit.  r.^*   .• 
ifrii*-*!,  «••  iiiMV  If  •  ••ii*i<l<  r<-*l  ik*  U-htii'i  ••ur  iii«tchfr*4'«*iiiitr>.      In  *Ji  Kui  im>>  ••r  :;  r^^ 
Si«t«-«  (lifiil'l  ritlft  t  x<  i'l-i.ii^  i)i«*  iNirtii*^  un'i  ini«*ri'<>i*«i  «>r  iiiUni-ma  |«^r^'n*  ir-  r:.  iw  •  ^ 
b<vr«t  tt.'«  Miin**"-t-«  .t:!!  t'\>i  in  ull  tli«'ir  vijf>iur.     In  ^••nt-r.il.  •tiaiit«-ry  |-i««-r»  at*     •  «. 
fniTfil   iin   thi<  i-<itniiiiin-l.iM   i«tiirtit   |»nM-it«iinie  ^y  t-iU   ^n'l   afi««*-r  i«m   an   •«|ii.:t   •.  i". 

iii«l«-a'l  lif  H  •ijMirat* irt  *>i  •••|iiity.     In  tHi>«ir  iliri*«-  >(«•(•-«  tr><iii  «ii  rmt\\  i^-r.  •!   *  .« 

ciHirfj*  fXi'n  i»*  «l  ill'*  i^iwtT-  «n'l  it|i|'lif«|  ih«*  |irnii  :|il*-«  of  «*«|iiit«  »tu\}  ttin>«i^?.  ■:^ 
lu«*«liuni  lit  riiinni 'n-law  torni*.  ron^itlt-rinit  titui  ««•  •i<iii«<  «h:«-h  a  ihAiMvlii'r  «  •i.  1 
i|«H*r«'f  t<i  U'  «i«'n«'.  an<t  tnf<*ri-in>E  tin-  f»|M<>«'ilii'  czin-utinii  nf  mntriM-t*  thn»U|:h  nrt.-i.:«  c^ 
v»ninti»  lit  jiirit*. 

Wlifn  wi<  turn  to  thf  ('<»n«i<l*-ratifin  <>f  crinitw  »n<l  tlifir  |*iini«lin)*nt.  tht-n  it  nau*i  ^ 
iM'kn«>Mif«I);tH|  t)i.it  \%«'  Imv*'  .klu.iy*  l»f«-n  f:ir  in  •'lv;ftnt-*'  nf  lln;:ii«li  jiintt|truilri»*  ^  «  »«j 
an<*i*-i«ii».  in  ilic  •■4irlii-*t  ix-rnMlii  <if  oiinim^iKin.  »iiii|>i««l  th«*  «!■■•  aii-l  huiiiAor  |.r;i«r-^  .« 
of  M>>ni**«<|Uti-u.  iliitt  (-••rittinty  wiin  in  Iw  |in*ft*iTMl  tow%*Tit>.  Tli«*  •lt-*ifa-|«*nA.ti  «m 
ab(4i*hi-'l  >:•  iiiTully  \u  nU  r;i^fo  ••X(-«'|it  iniinlrr. — an*!  in  tlwi.  in  iMitui*  *^LAt«^.  ««-b£t*««i 
only  i«i  «liJit  !•  i«-rni«*<t  »'.*  /■  r  jm  .'Ar-  ^flir*/  -U/rtt^  or.  in  «»thfr  WMr'i«,  wh»T^  iIh»  ini^ta:  «•• 
ilM'lf  UHinlfpiiii*.  (ffi'iic  a(i**iiti«*n  Iimm  lH*«*n  |Miiil  t«i  |M-nit*-ntiAn«^  an<l  finMin^UM  t|  \\ 
In  Hiini*  i>lHf-c*i  ilif  |»liin  Iiji«  U-«>n  tt<lif|itiH|  of  M»htAry  f^intin^inrnt  at  \\mr\  lAKtur.  ao  1 
ulh<*r»  tlmi  tit  u«MM  lat***!  ImImiiit  iliinnjr  the  ilav  an<l  •4-|iaraii*  t^infiiit-nifni  at  n*^Lt 

Tbu«  in  tins  n«'4-i-«»urily  l>ri«'f  ^kctfli  it  will  tw*  M^n  thai  in  thi*  rnitnl  >t*l«<« 
luw  )M-«'n  M  (*«in*tant  t-tlort  to  iui|>rot«*  tli«*  franieniirk  an*l  «lfiaiU  uf  iKir  law*.  Tb«*  h«»tA«y 
uf  till*  ottarM-  i»f  l<v**l*^(i"ii  i"  ti***  ^'«*'"l  «'ulo|JEy  which  i*ouM  U*  ctiniiiCjM«il  u|itf>a  r»-|4ift-ljr»a 
in»iiiiitii>n«.  LtUT.il  |irini-i}ilfi*  in  ^•iVfrnuK'Ht  an«l  l«vi*Ution  ilo  n>>t  trnJ  t**  MAkyivvt 
th«*  t'«litii-i*  lif  |iulili<'  un>l  |'ri\4t«*  ••vurity,  hut  tJi  •iri'n^thm  ii«  foun*iaii4iiH  attd  buvl  sM 
iMirt*  niiiri'  tirntly  ti»^«*th4*r  h\  r*'nii»vintr  |rrailuall\  aitil  »ui'«^-w»i%>-ly  r^rry  ub«»I 
iiguriou*  apitfn<ljp>.  TIht**  i«  no  iLin>r«'r.  hut  thi*  hit!!!***!  »afi*lT.  that  1 
!anil«*riitun«i  th^'ir  ri;;ht  to  U*  \%fll  an*!  rhfajily  |rov«Tni'«l.  Th«*  niort*  ^nrrml 
i»  (lirtii<»f4|  iinion^'  a  ('■•ninninity.  tht*  niort*  will  thf\  i.ri<«*  the  Mf««ing  of  Isria^  a  * 
OMUutry  of  ju*t  anii  «-<|UaI  Uw»  imitartiiilly  a«iiuiui»:c*riM.^<UAUWuoft. 
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Sect.  1.    Record  of  an  Indictmbnt  and  Comtiction  or  Mukdbb,  at  thi 

Assizes. 

Warivichhiret )  Be  it  remembered,  that  at  the  general  session  of  the  lord  ^•y'fy^.y 
to  wit.  J  the  king  of  oyer  and  terminer  holden  at  Warwick  in  and  for  *"»*•'• 
the  said  county  of  Warwick,  on  Friday,  the  twelfth  day  of  March,  in  the 
second  ye^r  of  the  reign  of  the  lord  George  the  Third,  now  king  of  Great 
Britain,  before  Sir  Michael  Foster,  knight,  one  of  the  justices  m  the  said 
lord  the  king  assigned  to  hold  pleas  before  the  king  himself.  Sir  Edward 
Olive,  knight,  one  of  the  justices  of  the  said  lord  the  kin^,  of  his  court  of 
Common  Bench,  and  others  their  fellows,  justices  of  the  said  lord  the  king, 
assigned  by  letters-patent  of  the  said  lord  the  king,  under  his  great  seal  of  OommiMkMi  of 
Great  Britain,  made  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  of  them,  (whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir 
Edward  Olive,  the  said  lord  the  kins  would  have  to  be  one,)  to  inouire  (bv 
the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by  whom  tne  truth 
of  the  matter  might  be  the  better  known,  and  by  other  ways,  methods,  and 
means,  whereby  they  could  or  might  the  better  know,  as  well  within  liber- 
ties as  without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  clippings,  washings,  false  coinings, 
and  other  falsities  of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters,  killinas, 
burglaries,  rapes  of  women,  unlawful  meetings  and  conventicles,  unlawful 
uttering  of  words,  unlawful  assemblies,  misprisions,  confederacies,  fiUse  alle- 
gations, trespasses,  riots,  routs,  retentions,  escapes,  contempts,  fidsities, 
negligences,  concealments,  maintenances,  oppressions,  champerties,  deceits, 
and  all  other  misdeeds,  offences,  and  injuries  whatsoever,  and  idso  the  ac- 
cessories of  the  same,  within  the  county  aforesaid,  as  well  within  liberties  as 
without,  by  whomsoever  and  howsoever  done,  had,  perpetrated,  and  com- 
mitted, and  by  whom,  to  whom,  when,  how,  and  in  what  manner;  and  of  all 
other  articles  and  circumstances  in  the  said  letters-patent  of  the  said  lord 
the  king  si>ecified ;  the  premises  and  every  or  an^  of  them  howsoever  con- 
cerning; and  for  this  time  to  hear  and  determme  the  said  treasons  andoif«>'uid  fcr> 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng-  ■^"***' 
land  ;  and  also  keepers  of  the  peace  and  justices  of  the  said  lord  the  king,  uid  of  cb« 
assigned  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanours committed  within  the  county  aforesaid,  by  the  oath  of  Sir  James 
Thomson,  baronet,  Charles  Roper,  Henry  Dawes,  Peter  Wilson,  Samuel  0«»d  jwy. 
Rogers,  John  Dawson,  James  Phillips,  John  Mayo,  Richard  Savage,  Wil- 
liam Bell,  James  Morris,  Laurence  Hall,  and  Charles  Carter,  esouires,  good 
and  lawful  men  of  the  county  aforesaid,  then  and  there  impanelled,  sworn, 
and  charged  to  inquire  for  the  said  lord  the  king  and  for  the  body  of  the 
said  county,  it  is  presented:  That  Peter  Hunt,  late  of  the  parish  of  Light- 
home,  in  the  said  county,  sentleman,  not  having  the  fear  ot  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
fifth  day  of  March  in  the  said  second  year  of  the  reign  of  the  said  lord  the 
kin^;,  at  the  parish  of  Li^hthome  aforesaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  m  the  peace  of  God  and  of  the  said  lord  the  king 
thin  and  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought 
did  make  an  assault;  and  that  the  said  Peter  Hi      .  «        a  •  drawn 

sword,  made  of  iron  and  steel,  of  the  value  of  firb  •  he  the 

said  Peter  Hunt  in  his  risht  hand  tl        ii 
said  Samf'el  Collins,  in  and  upon  the 
Samuel  Collins  then  and  there  feloniouo^T.  i 
thought,  did  strike,  thrust,  stab,  and  p 
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I  '•■Mill".  tIh  II  .ri'I  l).«-ri-.  t«:th  '.)i*'  Mfiiirii  •lr:iuri  .i«  .tf  r---^.  1.  in  an  I    .*  •  r 
!■  :t   •:  !•■  ••;   If  •    J«  li\  ■■!   fiiiii  i!if  x.i.'l   "*».iriiii  I  *  ■  .i.ii*.     i.--  k.-t'-^.  •«     • 
t:.'    )'i<  .I'llii  •■!  '■!.•    .11    li  .iii-l  II. •■  •!•  I'lii  •■!  ii.iii-  111    {.•-«     •'!  i«li.<  r.  •^    i   ■ 
^^••. lift   |i>-  til'     -.11  i  "«  III!  !•  1  •  "iin-.  .tt  (K<    |-.iri-ii->f    1.:^*).!!.    ri."  a'    ?--.. 
tJ.>    -,t.>i   loiiiir;  xt  \N.irHiik.  tt'irii   ;ti«-   -.li-l   Ii!!li  -i.tv  ••!    .M.»r<  ii   :ii   ::.*     ■     . 
.tl'iii  •.tpi.  liiifii    till*   -t  \  •  iitii  il.t\  *t|   tii<-  *.iiii>-  iifnlli    ill    Iff-   "u::.*     «  ■  a.-  i 

'.tii.'iii-'ij.  .iii'l    l.kii»'ii.->i,:ii«' •)i<M.\**  .   oil  «%)i.i  li  >.i;>l  >••%•  lift.  'Ijx  ■  ■!    Ml'* 
(ii<    '•-.!:    .»:•  ii ■•■k.'i.   ilii-  -ni'i   >.kiiiiii'I  ('•••iiii-'.  ■!    Cii«-   {•^:.*:.  -f    I...-I.'' 

.tl"l<  '.wi.    .11   Ijii    •  •lilitV    iil'if'  •.ll<l.  *»f   lilt-  -.ii>i  llf*rtal   M..I.I.  1  'l.-l  .1.*        A.*     .    - 

lit*' .|iii  'i«  .i(<>ii  o.i.'l    ii|tiit  tiii-.r  iMtti  iif'>i< -.ki-i.  •!•• -ai  !i.j:  {:.t-  •^.  i    I    :.  * 
lliiii*    iiiiit    iii<-   -a.'i   .'^.iiMiti  1  <'>illitt«,  ill    ii..tiii,ir  uii'l    :>>riii  jkl   r»**.  1 
ii;<ii>i'..   ui!(til\.    .tii-l   ••!    ).!•    lii.il:>«-    .i:'<r<  :i.<>u^*tit.   >ii-l    W  11    .ii.  I    ;:.  .r  .    - 

.i..M:ti-(   ti.i-   !•  .1 1   iIm-   -.iiil    li'r«l   iIh-   ii>>m  k.ii/.   1i>  it-'Wn     jr>  1    i  .-;.  '  . 

WiiiHiiriiN  li:>  -l.'-iitl  «•!'  th*>  tiiiiiit\  .4l<-i' -.ti'l  ;••  •  •iiitn.iii'l'U  li.  %:  I.-  -  .1 
liol  tiT  .iiiv  lil- rt\  III  h:-  l>.».liHiik.  lilt  lli.tl  lii  l-i».*-  tii<  ».ajl  !'•  *• .'  li  .- 
il  li«- iiiii\  lit' t«>iiii-i  111  la*  KiiliMirk.  iiit«l  li:M -.ill  i\  k* »  \'  loAii'M-r  :-■ 
l«-I->ii>  .iii't  liitirii--r  MiMii-tif  li«'  «taii<U  .iflp'i-l  Wh.^h  •.i.<|  .Ii  i.  !r..- •.: 
tlt«' .-.ii'l  jii"ti<  •■«  ••!  llif  I'iril  ill*-  kiii^  .il"*Vi  ii.tiat-'I.  afti-iMar'l*.  !••«■. *  »!  *  * 
•  {••li\«'r>  til  tli«-  ^M<il  «•!  til*-  -Ui'l  liir*!  th«-  k.i.p:.  !*•  M-  n  at  W^na.t  k.  :ii  At,  i  '  T 
till-  i-*ii||it\  ut(>|i-aii|.  III!  KikI.iV.  tilt*  •iXtti  •!.•%  ••!  .\u/ii"t.  til  lli«*  ^a;<1  ••'•«  :  i 
\f-ar  ••!  till-  r*-i,.'ii  «•!  tli«'  «aiil   li»ril   th*-  kiii,;.  I'*'fiir«*  tit**  r.^'Kt    Ira  -^^ri.^ 

William   I'iril  Maii-li*  M.  r)ii«-f  jii!»t;« f   ll.*-  -a:*!  liir«l  tli«-  k:ii^.  .^-:«r  v-i   :  • 

liiiM  |<li-iu«  Ix-tiir*-  tin-  kiii^  liiiu**-If.  >ir  >.«lii*->  >tatl'>>r«l  "^inuii*-.  kii.^:  *..  c.« 
i'f  til*-  l>apiii-  itt  tin-  •  x*-li<-<|U*T  i*f  til**  "ai't  l>t:«i  lli*-  kiiipT.  aifl  ■  ;i»*  r*  :L-  r 
!*-lliiU*,  jii-tii-i-"  <>l  til*-  "ai'l  l--r«l  til**  k.ii,:.  a->i^'ii*-<l  t*'  «i*  iii*-r  h;*  •^,•1  g>.  • 
1*1' tli«' •-•iuiit\  at*<if«.ti'l  ••!  tlif  |irio4»iiiTii  ill*  i«  ill  Ix-ili,:.  t'\  tl.*-ir  |>ri'|«-r  Lat  •« 
iliii|*-liv*-r  li*T«-  :ii  (I'lirt  ••!  r*-«'«>rii  in  t<»iiii  •  I  tii*-  Um  t*<  I*  •li-T*-:iiui.«-l  A«^ 
AiTi.kw  tHiio.  t*<  »it,  at  tli«*  «aiti«*  •!•  l.\«  r\  •■!  ili**  i:i«><l  ••!  tli*-  «.*i>l  1  rl  ..^ 
killer  <•!'  hi-  i-i>tiii(>  .it<>r*-.ti>i.  on  tin*  •as'l  Kri>la\.  th*-  "ixtli  «la\  ••:  A  '.^'^•'.  .-. 
tit*  ^liil  »i-i-iiiiil  \i-ar  ill  til*-  r*-i^ii  *•!  Ili**  <*a.il  i--r>l  tiir  kiiij;.  I«ti>rt-  lit*-  •^^k 
jii-tii-*--  III'  till-  I'ipl  til*-  k.ii,;  l.f-t  ul-<i;i-  I..II11*'!  aii<l  i**it<r»  tti«tr  *.*-{.  «• 
alii|*--*a:ii,  li*  ti-  riini*-tli   tli**  «.i:il    I'l-lc-r  llui.t.  un  li-r  th*-  i  .i-*!>-l\  *''  W —   -^ 

|iiiii\iif,   i-<|ii;if.   «li«-ril!  ••!   tl**'  tiiitiity  a!"r*  «a.  t.     I'l  » Il ub!'"I]i   in   '...■ 

^.(••l  i>t  till-  «<>iiliti  ai'ir^  --.t:'!.  tlif  till-  •  ati-*<  a:  -r*  •.i.-I.  h«-  li^-l  l«-«it  \^f  ,*» 
( >itiiiiitt(«  «i.  I*  .11 J  l'i*'ii,^lit  t>i  til*-  I'.ir  lii  r*-  111  ;..->  ii'>}<«-r  |-  r^'ii  *-%  :K>-  ^  i 
'■h*-ritl',  t<>  »li>iii  111-  1-  II*  !••  .il-ii  t  •iiiitiiitt-  •!.  A\!*  !■  r:ii^«.tli  l-«-;ii  j  1-  zi.it.  .•- . 
r>>iii  •■iniiii;  till'  I  r*'iiii^i-«  in  tli*-  "aiil  ::i  1.*  !r..*  n;  a'-i<*-  •)•••  ;?i"l  aci  I  •  (.a.'^*^: 
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APPENDIX. 

WiiFRFiroN,  all  and   Rinpniar  the  premises  being  seen,  and  by  the  said  J"<V>«n*  <* 
Jnsti<o^  \ioro  fully  understood,  it  is  considered  by  the  court  here,  that  the  *^ 
said  W'tor  Hunt  be  takon  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  Warwick  from  whence  he  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  ensuing,  being  the  ninth  day  of  this  instant  and  diMectioa. 
Au;_Mi'^t,  and  there  be  hanged  by  the  neck  until  he  be  dead ;  and  that  after- 
wards his  body  be  dissected  ana  anatomized. 

Sect.  2.  Conviction  of  Manslaughter. 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  guilty  of  verdict:  not 
tlie  murder  aforesaid,  above  charged  upon  him;  but  that  the  said  Peter ^j[{J^'^1JJJJj|^ 
Hunt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins ;  and  slaughter. 
that  lio  had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  at  the 
time  of  the  felony  and  manslaughter  aforesaid,  or  ever  afterwards  to  this 
time,   to  tlie  knowledge  of  the  said  jurors."     And  immediately  it  is  de- 
manded of  the  said  Peter  Hunt  if  he  hath  or  knoweth  any  thing  to  say 
wherefore  the  said  justices  here  ought  not  upon  the  premises  and  verdict 
aforesaid  to  proceed  to  judgment  and  execution  against  him:  WHosaith  that  Clergy  prayed, 
he  is  a  clerk,  and  prayeth  the  benefit  of  clergy  to  be  allowed  him  in  this 
behalf.     Whereupox,  all  and  singular  the  premises  being  seen,  and  by  the  •'^^Jfi™*'}'  J?  ** 
haid  justices  here  fully  understood,  it  is  considered  by  the  court  here  that  j,uS,  aod  d»- 
the  said  Peter  Hunt  be  burned  in  his  left  hand  and  delivered.     And  im-  iWerwL 
mediately  he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute.* 

Sect.  3.    Entry  of  a  Trial  instanter  in  the  Court  of  Kino's  Bench,  upon  a 
Collateral  Issue  ;  and  Rule  of  Court  for  Execution  thereon. 

Michaelmas  Term,  in  the  Sixth  Year  of  the  Reign  of  King  George  the  Third. 

Kent;  The  King)      The  prisoner  at  the  bar  being  brought  into  this  court 
a;iainst  >  in  custody  of  the  sheriff  of  the  county  of  Sussex,  by 

Tlionuis  Rogers.  J  virtue  of  his  majesty's  writ  o(  habeas  carpus^  it  is  ordered  Habeas  wrpta. 
that  the  said  writ  and  the  return  thereto  be  filed.     And  it  appearing  by  a  R«cord  of  attaln- 
certain  record  of  attainder,  which  hath  been  removed  into  this  court  by  his***""'®^ 
niaj<'sty's  writ  of  certiorari,  that  the  prisoner  at  the  bar  stands  attainted,  by 
tlie  name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  highway,  and***'  **oo7  "w* 
tiie  said  prisoner  at  the  bar  having  heard  the  record  of  the  said  attainder  pJ.|*,o^^  ^^rH 
now  read  to  him,  is  now  asked  by  the  court  here  what  he  hath  to  say  forwh*t  he  oaa  ny 
liimself  why  the  court  here  should  not  proceed  to  award  execution  ag^wnstj.^^^ **'•*•" 
him  upon  the  said  attainder.     He  for  plea  soith  that  he  is  not  the  samepiea:  not  the 
Thomsis  Rogers  in  the  said  record  of  attainder  named,  and  against  whom  ""»•  peiwm. 
judgment  was  pronounced;  and  this  he  b  ready  to  verify  and  prove,  &c. 
To  w  hicli  said  plea  the  honourable  Charles  Yorke,  esquire,  attorney-^'eneral  RepiicaUon, 
of  our  piesent  sovereign  lord  the  king,  who  for  our  said  lord  the  king  in 
this  belialf  prosecuteth,  being  now  present  here  in  court,  and  having  heard 
what  the  said  prisoner  at  the  bar  hath  now  idleged,  for  our  said  lord  the 
king  by  way  of  rejjy  saith,  that  the  said  prisoner  now  here  at  the  bar  is  the  •▼wring  that  h* 
same  Tliomas  Rogers  in  the  said  recora  of  attainder  named,  and  against*** 
whom  judgment  was  pronounced  as  aforesaid;  and  this  he  prayeth  may  be 
inquired  into  by  the  country ;  and  the  said  prisoner  at  the  bar  doth  the  like:  l"o«  Joined. 
Therefore  let  a  jury  in  this  behalf  immediately  come  here  into  court,  by 
wliom  the  truth  of  the  matter  will  be  the  better  known,  and  who  have  no  rm«>e 
atHniiy  to  the  said  prisoner,  to  try  upon  their  oath  whether  the  said  prisoner  ******'*''• 
at  the  bar  be  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named, 
au<l  against  whom  judgment  was  so  pronounced  as  aforesaid,  or  not:  because 
as  well  the  said  Charles  Yorke,  esquire,  attorney-general  of  our  s*dd  lord  the 
king,  who  for  our  said  lord  the  king  in  this  behalf  prosecutes,  as  the  said 
prisoner  at  the  bar,  have  put  themselves  in  this  behalf  uix)n  the  said  jury. 
And  immediately  thereupon  the  said  jury  come  here  into  court;  and,  being  Jury 
e.fcted.  trie<l,  and  sworn  to  speak  the  tnith  touching  and  concerning  the 
premi^f^*  aforesaid,  and  having  heard  the  said  record  read  to  them,  do  say 
upon  their  oath  that  the  said  prisoner  at  the  bar  is  the  same  Thomas  Rogers  Verdict :  ttafti  h* 
in  tlie  said  record  of  nttainder  named,  and  against  whom  judgment  was  so ****** 
]>i-onouneed  us  aforesaid,  in  manner  and  form  as  the  said  attorney-general 

'  S4«f  prtTtMlinR  n{»te. 

•  lu  n-  fit  ..f  ol'f  >ry  iiiKl  burnInK  in  th*»  hind  bfing  now  abolished,  (see  6000.  IV.  c.  25.  7  4  8Qeo.  IV. 
c.  '>,)  tlu^i  lorm  will  require  alt«nuioD  accorxlingly. 


APPENDIX. 

hftth  )iy  lii«  «jiiil  r«'|tli«*iitiiin  to  ibr  muiI  |»lt«  of  the  Mad  fnimnrr  d<>«  L 
Mt  tllf  l>iir  illl«*^«-4|.  Ami  NBRIIMiW  llir  iial«l  •ittinir>-*|trnrrBl  im  )«-i«*if  a# 
our  •«iil  liinl  thf  kiii>r  ii«>w  pmyrih.  that  tii**  ifmrt  bm*  vuuki  iifi«#««l  to 
uwanl  «*\«>i-iiiiMii  ii^4jn«t  him  ch^*  mu«I  ThoiiiMi  Knftt-ri  u|Mia  !»••  a***!  ^- 
4vaHt4«i*'  tainil«T.  Wu&iiiin»H,  «11  aihI  ainicuUr  lilt*  |trt>iiiiM«  l«^iii|[  nam  ara-ti  *f)^i 
*"  fuH>  iiii>i<>r-t«MHl  \t\  tllf  ttmrl  h<*ri*,  it  m  irimtRAb  lijr  tb«  court  b«r<r  tk«i 

f\fi  uimii  U*  ii<>iif  u|4iii  tli«*  KAJtl  |tri««iiit«r  *l  tb«*  \mr  f«>r  Ibr  sMtl  fri>'Bi  .n 

{•iir*ii.tMi  •>  (if  thf  «^iiil  jti'l^iiifiit.  aawmiitijc  !«>  dui*  f«>riii  nf  U«  A«t»  .:  m 
».-tl>  •iflt-rftl  tliiit  he  th«'  *Mti  Th«iiii«fi  Ki•|^'n^  lb<*  |(riMiii«Y  •!  ll««*  (•*'  *» 
now  I  •tiiiiiiittixi  t«»  tht>  ni-tiHlv  ttf  tlit*  fih«*ritr  of  lb«*  ttiuniT  <»f  K**ni  i>  « 
•l«4i  |tr«-««'iit  UfV**^  III  t*<Hjrt  I  fttr  lb#*  piir|MMt*  afiifMuufl :  anfl  th*i  tl.«-  •s.-i 
hhiTitt  fit'  Kfiit  till  fxtsnitiiiii  ii|inii  the  ik«J4i  f|«*friHlanl  tbr  prwAtirt  m  ib« 
liMF  fur  thf  M%i«l  fflony.  Ill  |iiir«tMn«*<«  of  th«  mmI  ju<l^in«wi.  Anvnlin^r  i^ftam 
fiirni  i>f  law.    On  the  iimCiiin  of  Mr.  Altoni«y<4}riii'rml. 

Bt  ibr  I '.  Airt 

Skt.  4.  WARtA^T  or  Km  I'Tio^  on  .Irin.aivT  nr  I>i«ra.  at  thi  '■t«imA& 

(f  «UL-I>BLiVRRT  IX  I^MIMIN   kftU  MiDDLKttl. 

J^tmfm     \  To  thf  vheriflVi  nf  th«  rily  of  ljnn*lon  :  ui«l  tn  th«*  «brri!r  -if  tb« 
tirtil  oiutity  iif  Mii|ill*ii«*x;  ftiiU  Ui  tbff  k^i^r  of  bis  tojkjmttj  • 

MuUirs^j". )      ga4il  fif  NfWjcuU*. 


Wrbkb  «!»  At  tti«*  fi«*««i<)n  (if  fnK»l-«li*lirmr  nf  N«*w|t»ltf*.  fur  ihr  riiy  nf  I. 
fttid  <'i>iiiily  of  Mitlillt^-x.  hoMffi  at  Juntiit*  Hall  in  Ih^  iM  iwiil^y.  oo  \^m 
iiiii«'t«*«-iiih  ilrtv  of  (  VioUt  Iiif*t.  l*»trii*k  Muhony.  |{i>irt-r  Jnti^a.  Oiarlr**  Kin^ 
atitl  Mar>'  Siniih.  n'i'fivi'il  M*iil«'ni*f' of  <li*ath  for  tli**  r«*«|HN*tn ^  off.  n. ««  .& 
tlit'ir  fM'v«Tiil  iiiiiirtiiitMitfi  nifniioiit'«l :  No«  it  i*  nbbbbt  oa»BBi»  tlkai  »&^ 
riitioii  of  tllf  Miiil  M*iiti*iir«'  In*  iiiailt*  aii«l  •Ion**  u|m»ii  ||i<*ici  thr  %u<l  r«ir>  a 
Miihonv  iiiiil  HotftT  •loiif*.  oil  \V«*<1ii«*m1«v  thf  ninth  «lav  of  ihi*  at»iac.i 
tiionth  nf  NMV«'iiilM*r,  at  th«*ii<iiial  filacf  of  fX«*nition.  A^oit  i»  bi«  nv«;«<«:«  • 
(MiiiiiuiiKt  thiit  «*xi*riitioii  ol  tin*  "aitl  iM'iit«*ni'««  ufHin  lh»iii  tbr  iaiiI  •  barw«« 
King  ami  Mary  Smitli  \m*  rf«|iilt'4l,  until  hu  nu^vaty'i  |»l«*«aur«*  I««u(b»a4 
theui  he  furtli«*r  known. 

< fir IV  umlrr  my  hand  and  w«l  tbU  fn«rtb  <iaf 

of  Niivemtier.  one  tbiMiHan*!  MTrti  buD4ffv4 

and  ■ixlvfight. 

Jamm  Kiai,  Rmir^lrT.    l^il 

StiT.  5.  Wait  or  Exbl'1-tii>5i  rrosc  a  Ji'iM.aBVT  ur  Mraivta,  BtnMU  ?■■  Ki«4 

IX  I*AaLUaKXT. 


OBiiBtiB  tho  Sts'vtnil.  Iiy  th^  grar**  of  (ffHl.  of  ISr^al  Britain.  FnuKv 
Irt'laiid  Kin^,  I  vf«>ni|«*r  of  X\\^  Faith,  an*!  act  f<trlh.  t«>  tht*  •hrnff*  M   h 
and  f»ht*rifl' of  MidilltiM*x,  frrr«*tinir.     Wrbkiia  liiwr^nn^  mri  F^rr^-n.  vn^ 
count  Taniworth.  hath  Unmi  indirt«H|  of  fidony  and  muHvT  Ky  htm 
ami  roniniitlfil.  uhii'h  «aii|  indirtnient  hath  l«*«*n  rertillMl  lvff«rv  «•  ib 
|ir«-^«*tit   |*iirli:iiiifnt :  and  th«>  naiii    Ijawnkni*^  f«rt    F<  rrrra.  TicrvKnit 
Wifrth.  hatli  h****!!  thfnMi|M>n  arrai|m«*«l.  and  \\\m^n  nkfVk  MPTai^iD^fii 

{•liwlf<«|  mit  guilty:  an<l  thi*  «aid  Ijawrrii<««*  c^H  K«HT«*r«.  vlaroanl  Tan« 
lath  U*for*>  11*  ill  our  iMiiil  |Mirlianifnt  U*«*n  tri«*<i.  and  in  diM» 
coiivirtt*«l  ih«T*>«it':  ami  whcn'on  jiid|rni«*nl  hath  lif^^n  giv<Hi  hi  oari 
lianit*tit  (hat  thf  ^iil  Ijiwrt-n*"^  ••arl   Kf rn»r«.  ri^munt  TuBvorlll. 
hanir«*«l  hy  th«*  m^'k  till  h«*  i«  ft<«it.  ami  that  bin  body  b«»  dasMCtfid  i 
totni/**«l.  thf  fXf riitinn  of  which  jiid|rim*nl  y«*l  fMnain^h  to  bv 
r^liiirt*.  and  hv  thf<M»  |in-«-ni«  ptririly  nnmmand  yon,  tJMl  mftm 
thf  fifth  diiy  of  May  in«taiit.  lN*tw«*«<n  th«*  b«Hin»  of  nin#  In 
niif  in  thf  a(tfrii«Miii  of  thf  •«aiiif»  «lay.  him  ib^  aaid  LiwrNM9«Mi  Tt 
TiMfMint  Tiiniworth.  witht»ut  th«*  patt*  of  nttr  tow^r  of  \jemAem  ftA  r 
iin«l  thf  re  (•>  U*  «lfh\frf«l.  u*  hr  aiiolhrr  wnt  to  th<*  liMllffftMIt  of  m 
of  l^ifidiifi  or  !••  hi-  •lfpiii\  dirfftf<l  wf  liavf*  r«*mniAndMl)  into  ymr 
yoii  th^ti  iiii'i  tlifp*  r«-«fi\«<:  miil  hini.  in  y«Hir  i*ti«t<«lr  ao  brin^  re  . 
with  iNiit\f\  t'l  tllf  iii-«-ti«(4>nii*«l  iiliu-**  of  fXf4*uti«m  at  nrhoffw;  mm  tAni  v«« 
flo  iiiii**-  I'Xt  i-tiiiiifi  to  !••'  'li*iii«  ii|M»n  thi*  sai'l  fjawn 
oMirit  r.iini\i>rtli.  in  \iiitr  <  iior«M|y  mi  )4*injr.  in  all  lbin|ta 
»jiiil  jiid»;iui  lit.      Ah'l    tlii«   \tiii  aff   hv   n«t  m««iH  to 

WiTsr**  ••ur—  If  Jii  Wi'»tniiii«i«*r.  thf  M««Nin«l  day  «if  May.  in  

\f<ir  of  iiiir  rfi»;i>.  lonftftMirf  Yt 
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N^nJ^Diiclrfti  ■ 


•  ^  - 


SECTION  IL— 0/  the  Nature  of  Laws  m 

Oeneral, 

1.  What  is  law,  in  its  most  general  and  eom- 
prehensive  sense  ?  88. 

2.  What  is  /<iir,in  its  more  confined  sense,  and 
that  in  which  it  is  the  present  commentator^ s  Imsi- 
ness  to  consider  it?  39. 

3.  What  is  the  law  of  nature?  89. 

4.  To  what  one  precept  may  the  law  of  nature 
be  reduced?  41.  • 

5.  Has  Qod  rerealed  any  portions  of  this  law 
to  ns  ?  42. 

6.  Upon  what  two  foundations  depend  all  hu- 
man laws  ?  42. 

7.  As  the  whole  race  of  mankind  form  sepa- 
rate states,  is  there  not  a  third  kind  of  lawf  48. 

8.  What  is  that  law  called  by  which  particular 
nations  are  governed  ?  44. 

9.  How  does  the  commentator  define  that  lawf 
44. 

10.  What  three /omu  of  government  are  there  ? 
49. 

1 1 .  What  peculiar  quality  does  each  of  these 
forme  of  government  possess ;  and  what  effect  hare 
thene  several  qualities  upon  the  (awf  of  their  re- 
spective <7oirr/im/n(*f  49,  60. 

12.  What  is  the  nature  of  the  British /orm  of 
government  f  50,  61, 

13.  With  whom  lies  the  right  to  make  laws  in 
every  government  f  52. 

14.  Of  what  four  parts  may  every  law  be  said 
to  consist  ?  53,  54. 

15.  Wherein  consists  the  difference  between 
those  things  prohibited  by  the  law  which  are  mala 
in  se.  and  those  which  are  mala prohUntaf  54, 65, 
57,  58. 

16.  What  five  helps  are  there  to  the  interpre- 
Ution  of  latcB  f  59. 

17.  How  is  equitg  defined  by  Qrotioa?  62. 


8EC.  llL^Of  the  Laws  of  England. 

1.  IxTO  what  two  kinds  may  the  municipal  lens 
of  England  be  divided  ?  68. 

2.  What  does  the  first  of  these  kinds  of  law 
include?  68. 

8.  Where  is  it  to  be  found  ?  68,  64. 

4.  Of  what  degree  of  antiquity  must  its  max* 
ims  and  customs  be,  to  entitle  them  to  validity? 
67. 

5.  Into  what  three  kinds  is  it  distinguishable  ? 
67. 

6.  How  are  its  ftw/oiiw  or  mazniM  to  be  known ; 
and  by  whom  b  their  validity  to  be  determined  ? 
69. 

7.  What  is  the  doctrine  of  the  law  as  to  fol- 
lowing precedents  f  70. 

8.  What  three  things  do  the  mles  relating  to 
particular  customs  regard  ?  75. 

9.  Wherein  do  the  customs  of  London  differ 
from  all  others  in  point  of  trial  f  76. 

10.  What  are  the  seven  necessary  reqnliltot 
to  make  a  custom  good  ?  77,  78. 

11.  To  what,  however,  must  aD  special  cutiom$ 
submit?  79. 

12.  What  are  understood  by  those /Mnfliartevt 
which,  by  custom^  are  adopted  and  used  only  in 
certain  peculiar  courts  and  jurisdictions  ?  79. 

18.  What  is  understood  by  each  of  these  laws, 
absolutely  taken  ?  80,  82. 

14.  What  are  the  four  tpeeies  of  courts  in 
whidi  these  laws  are  permitted  to  be  used  ?  88. 

15.  Under  what  superintendency  are  all  tliast 
courts?  84. 

16.  To  whom  does  an  appeal  from  them  U«,Ib 
the  last  reoort?  84. 

17.  Of  what  does  the  seoond  kind  of  mmiue^ptd 
law  consist  ?  85. 

18.  Into  what  fonr  kinds  is  it  distinguishablt  t 
85,86. 


ANAI-YSIS  OF 

lf>.    H'h«l  tw  1  f.ntii'i-ii-  fk*  ha-  il  wrh  ihr  ftr»l  "f  thr  .l»i»f  -ti  ;  '  :•! *f.  Ky  tlftfnl*  *  •■r»  .  Ill 

kiltl  lil  .1      'in  •    -••  I-     1."    I"".    '*■  • 

L*'»     Will!    Ill-  ill!    J.  ri  |.T'ni-ij!tl  nil.  ••■•*•••  «•*•■  II     I'l  ?  »  ■  •«   »  •■    'Kr    t-«f  rm|M>«rffr<|    *  •■    tr 

iifr%t^l    M:!)i    ri-^tr>l    !••   tiir   I  ■■ii«trii«-tififi  nf  tlir  f>j  -t«(ii'r  Jj'ft-.   Ill    r     |<i      ab  I  «li«:    1  «•  i« 

••■«  ••lii|  kiii-i  ot      .'i.  i  I.   I       !•>    '    ^7    '•!  iii-kiH>»ir-l^r  \\   !:.f  r.r>l   •rlirlr  of   fk#    4    •>       »« 

•  1      l""I    will'    I'lii  !■■■••■    Ill*  iiiir    •     • f    »'f*.ttu  fr^.i'v  "t  /'." -inl  1 1  ••  I.  I»hi  J- !■*«  •*•!»!.:•/»•.   ^« 

r-t.iMi-lii-i      III!  Ill  »Ji.»r    iii^ittT^  ••lilv  .m*  ihf*  »•«■  V  ■■.'•■v  in  » ';■•   /  I'V-i  .sji;.*- •  .I***"..- j  •    .■• 
C  •n%rr«iitt  ■     ■;.'.  I-     H'-»    iff   ir  _\    '    •'•/•*    /  'mwm0i-ms  •!.    s    n  *^i 

SKiV  IV    ■'»•   -'.^  '•■ I'.-'f  r.  rA^  /..fir-  •>  ''^■'*'-  "»'  •'*••'  »•■  ii.i-in-a.  »•••••'»'••'    J"      -     • 

/■•  p'ifv  H      ji  .  -iiil  mU\\    |>art    *■•    i>.r  ^  .r  »:  a 

I.  ^II\T     I...-  f'.f   ^    ■    .-  ■'   '-I      •    /■■.,■'.■•»/,  >.\    llir  t^f    ,,,ir   »■    I.  •!      ■    .j./-^i'  ;     %•     ll«i 

.ifmmffn  .  i»  .    ::■•  i>i  J«-       '• '.  ll     T"  ulii!    !»••   «lt«i».    n«  i*    lb»    *•"         \      ' 

'J.    Ih'W   t-    M        >  .•■■\.iii.-l       ii!lin«lMi|nr  >;>•,■/ /  !it> '.•  *    I  !•• 

lii-ilUr*  •{•••■"  II  -iiMi  r  li<iin  \i%\-  Liii^iIkNi  nf    A'fiy-  l'*.    ||..«  t*  ihr  hr-t    li«l*inn  lu^-liv:  1#  ■  ' 

land*  \*-\  Ifi.    Hli^i  t«  «  /  .^1*4  .    L-i«  vrrr  it»    *        -.  :« 

!J.    Ili'»  I-   >'■    ''/'i/  j»'-iiTfirl  :   -iipI  whir  f«nir  rirV  ..f  ^.■••■i«^^«  ..rii-.n*!!*    ••■-rr!«ib*-l  «     • 

o)i«f*ri«ti<pi«    ;iri"   I"    '■!■    Ill  I'll-    iip*ifi    th»'    .?r'if,'#»  ihr   trf'iiit-li*    iii'i  »fi.iHi*rr  of  ^■i«'ij^'t      r*r    «     \ 

•ti>l  ii^f  "/  ij'ii"j  l»-i«ri-ti  /.'lyi  iiii  aii-i  M^^v'iitHii  f  aii'tihrr  ti>  ^r  ai  •  '•itirr>i  f  t      L.'-«  arr  •   -u*     -«  «« 

yi\  ■'.•><.  ^/fr.f.^-.fr'x'^i  I.'     <••  •!. -ni  arr  il.rir    i'^- '  I  a  1  a     » 

4.    II"  w     I*    till*    .'   ••  n    of     //  rt.il   ut"  i-TH**d  \f\  «ii»l  •l->f«  rKr  •(  iH.lr  I7*tr>.     II    r       7  •'*.k-* 

|(fiTrriii"l  .    »li:i(    .-I't  I  lilt  liiffi'.   aii'l  l>_\  wlinin  %m\t\  tj'^  ^  i  •■  *.i  t' aa-**- an-l  n-ar«h  .^^  i«    •:«« 

liiajr  all   i<>i-.il    iniMfrii    uii-iii^    rh«Tr   ^••    irirtl  *  ini|>rii«ri|  airl  'traiiirtl  *    Ml    1|.; 
'.**.*.  17     Hti«   t«   (l.r  «4t-<>h>l  'Imai'tB  auSliv-U^i' 

ft.    Il.iw  1-   /r^.'.iri./  j:..M.r!i.  r    I'm    Im|  |||  ^ 

II.  Ili.«   :ir**  I  ill-  l-lo  ol    |li:-'.  /'  ''■  J'l'/,   TAfj-  In     \|),al  wa-  a  -•'A»n-|  f    HI 

nrr,  \tv  ^'••\i-rtifl  *    ln'i  '  \\*    Hriai  i«  i  '  %  ^  n-i«,  «hai  a  n*v    a»i  via: 

7.    ll«i«    !•   itii*    Mr  of    V  '.    ^--.%.rni-i*    ln.\  aW.  ■.-.•A*    III.  1 1 '• 
lltii.  L*ii     U^at  1- a      .-  /"/.  vhat  »  vcj'M-    «•    « lai 

H.    Hi'W  'irf'lH'  l-ii'^  •■!  y"«' I. .  /,'-.rrn •«■«/.  .N*."*.  a  <•■  u'l^v  "''   ''•''-   wi- ai  a  /a.'Ar,  «bal  a  '•^-.   ft»i 

«4/«/^n#t/.  iiii'l  lK«-:i    i|  pi'ii'liibTf >  ^'  •%rrfii->l  '    I«*i  what  a   ''ifAia;'    11"..   ll'- 

*J.    Ili'W  4ti*  I'lir  /'  .'i   :'■   ■.•   I   ■    I'i  ^"\*'T\\%*'\'         «1     H  hai    !•    a    '•t^'«i>-^/ •#•«#.     wIiai    fk««« 

'1M7.   1*1'*.  r.i.'.i#t   nri'   t.  ••     'f   'li.*   halurr  ;    vL^n*-*    :•  ■!« 

|0.   I  »i  «)  ll  ili'ir  «•  rt"  »rt'  ••111  '*  '■■'ii««,  «i'h  iiriiciii  nf  ihiir  (-ni  ilf)cr«  .   hii«  wr*  IL«  p«.«rr« 

mi|Hnri  ti>  liinr  .iiif'iik  ll  |-'l:'%  ;    « i  ii  i<*  ih*- toiiii  i>f  limr  •>«ii«-ro  i* -i-i^'i^l  in  .7  llm    \  111   .    »»| 

of  //'•f^r 'i'  III  ll  ■>-*  I  I    riii.  ..     iiil  w  l.ji  i«  lie  «|iit   ■!•■  <li'i««*  xiiut  ra  it'iw  *    Il''»   I** 

rUrvil.  Il- I"  !!.••  :  iw.-t  I    ■■■■   ■.  •. '.  >■*  •titii'f        J  J    Wi.ii  I- iJir  /#.*    *  A'%  f  11. • 

I    &  h  W.    111.    I      J;:.    -|||>i    |«  l>.  Ii.«>   <>iili"lllliatl.tl  L'  '.      \\\n\    :•   1        tl^>    >.rjm,f:»f    I.ii 

l:ooK  I. -OF  TIIK  UMJIITS  (>K  I'KUSONS. 

■     ,  ^  '  mia-if        I  .1 

l.'i     Mhaf    i«   ihr    .|i«rtn<rtii>B    iKivrva    •    farC 

1.    Wii^T  n'-r   rhi-   {«>•    f>riniir\  irpl    |<r!iii'i|ial  »ti'l  •  h«ir«i'«:/  /'-i  A'    I  'J 
oAr^lt  iif  llir  ll*-  •■!    Kiijrl  iii.l  •    I  JJ  !»..    Wlia!    ili*.   n  ly^-i  r*rf«  MJ  M  f«  tW  fmf 

*2.    Ili>wi*ll:i-  Tir-r  "t  llif«f.  '•/f-'i  «iiiK>lMiilfN|*  •'•tial   urt'iinlr    if   a  ••  i-f^r  k'-mm  ,"    a^^  vkll    -• 

I'J-J.  rnarl«H|  i.i   ihr   aanir  rffrrt   hj   MAlKl**   S  C4« 

:i     !!..«    i*  t^«.  •.ri-.-nl  .f  ilit*r  .  ';>.-i  •uUli-  111    «     '•.  ar.  I  J"  I:  l«    III    r   X*   |U.  M« 
ti«lr«t '    I:  J  17     In  •l.ai  'I'-r*  ili#  •rf^tmd  «!«•».-«   »^U  i/ 

4.   <  *f  «'  i'   'M-'  "'ri"  arc  ih->-i'  ri.;''f  -^  f^r-  Kn^h«hiiirri  •••n-iaf  *    I^fl. 

f-ni  «lii<-li  Ifi- ''I. .111411  li-i  !••  I >>-i>t«rl  li%  thx         1^     Mhai  i-  a  vnt  «if  W&«M  fvr^ai.  ftfti  vWtt 

riN'.i-'    ■  ■    I-  ■  luay  ii  1*  •ur-|  ••!!!  *      ISA. 

.'i.    M>fi    ^'i   /    li\il<-l  t-,\   Ihr  U«  *    IJ.f  i'J.    WImt  .!.<•   Ihv   U«  BMA  b^  dbmai  »/  p». 

•i    I  if    »  ll  I*  ;«■•••  *i>  ail'  'r.t    •■•■/••'t  ■  •  i-^ri  ■•,  yr\f  nf^tu'  *    I  .• 
ri<t."i<l<  r.  i  .1  •          ••!   •  ■  r  II  I'ljr  il  ■  «|»i-i'\  '    IJ  1  'Jn     W  hai   »•  iir«-^«»«ry  l«  Mftk*  ••  «^ 

7.    U  1. 1;     I  * "   V  •■    '  i«   - 1\  »■  t>-  iIm*  .I'tt'/Nfo  •^'^'  I.i«iii'i .   ah  1  •Krn  i*  ik*  ^— ifar  a^c 

^t,tt.»  ..J    '    ,■        1  .■  I  !••  •Iftaiii  (l.«*  /    ■•   *"  •    1S7. 

S     \|i   .'  -.  ;      .  .r        I  <-  i'    -  •    '    rj'i  JI     I  an    at.    r:>i;:  -hmaa  b«   rMlrUM^ 

'.»     ||.  »    •         ■  •  ■    "•.    i:-r.!.^-ii*hi--l  lri*iiij?lir  k.:i|;l>ni'    l.i7 

friim  '  •  ■  L'J     (  an  l.r  I>r  .  ■  ii.i-rllnl  to  Wa««  it  ?   1  T? 

Ill    M    ^.    !  .^.    •    .  •   '  •   /  rii)t>:"tt  J'.    Ill  «!•«:    l'-^  ibr  iliir4  <t>i^ii  nfi^  ^ 

mm  K<-«i.  1 I  :■!  I  .    .1    .1.-      iJ7.  !-*"•  Knir*"l."»'ii  *■  ii»i«i  '   1  > 

1)      I     «• •      :     '    '  I 'i- .tr\  -krfii'.r-         .'4     In  «»«f  it  ■■•uM  K*  Ua<i<UI  t*  \\»  p%%6> 

niAt   (>•-.    •.•.).•..!      I   I       1  _' •  that   a    nr«    r.  a*!    •h<>uM   b*  ■m4»   tb>— ^    tte 

I'j     |.    «■  •     ■■   .     v-  -■  •    1J"»  ^T^nw  !•  i-f   a  I  r  «    ir  f^ra^^K.  ko«  «lU  tW 

I        ii  .wi   ••     III      •.  ij    •■     ..ii-h  "i '..I.!    •     \\     |<rr-M«   |0 

tiJiri   I  '       "  •    .  .  I  <  •!>(  ti  K-U  '    1  *'•*• 
t.'l 


BLACKSTOXE'S  COMMENTARIES. 


2.'».  Whiit  tnxf'n  only  can  a  tubject  of  England 
bi'  coii-tiairu'd  to  [»;iy  ?   140. 

L'l).  \N  h.ii  arc  the  five  secontlary  and  subordi- 
nate 'if'-">/uif  ri'jhf.i  of  Englishnieu  ?   141-143. 

27.  What  does  magna  ear  fa  say  as  to  the  right 
of  every  Enjltifliman  to  apply  to  the  court*  of 
juxtiif  lor  redress  of  iry'urif* ;  and  what  is  en- 
acted to  the  »anie  effect  by  statutes  2  £dw.  III. 
c.  H.  and  11  Kio.  II.  c.  10;  and  what  is  declared 
>>y  statutes  1  W.  and  M.  st.  2,  c.  2,  and  16  Car.  I. 
c.  !•>  (Upon  the  dissolution  of  the  if  tar  chamber  )f 
141,  142. 

2H.  To  prevent  any  riot  or  tumult,  under  the 
pretence  of  petitioning  for  the  redress  of  griev- 
ances, what  is  provided  by  statute  18  Car.  II.  St. 
1,  c.  T) :  but,  under  these  regulations,  what  is 
declared  by  the  same  statute  1  W.  and  M.  ?  143. 

21>.  What  is  declared  by  the  same  statute  as 
to  the  right  of  every  subject  to  have  amu  for  his 
defence "!  144. 

CHAP.  II.— 0/  the  Parliament. 

*!.  What  are  the  two  classes  of  relations  of 
persons  f   140. 

2.  What  is  the  most  universal  public  relation 
by  which  men  are  connected  together?  146. 

8.   What  are  the  two  classes  of  magistrate*  f  146. 

4.  Into  what  two  branches  is  the  supremepower 
tMvided  ?   147. 

5.  Of  what  antiquity  are  parliamtntsf  147- 
140. 

6.  What  are  the  manner  and  time  of  the  ^ar- 
liamenf's  assembling?   150-153. 

7.  What  do  the  statutes  16  Car.  II.  0.  1  and 
6  V.  and  M.  c.  2^  enact  as  to  the  frequency  of 
holdmg;  parliaments  f   153. 

8.  What  are  the  constituent  parts  of  a  ^ar- 
liament?   153. 

U.  \>^at  voice  in  making  lavs  has  each  part  ? 

154,  155.     . 

10.  Of  wMom  do  the  spiritual  lords  consist  ? 

155.  /     ^  ^.^ 

11.  Of  whom  do  the  temporal  lords  consist? 
157. 

12.  Do  the  lords  spiritual  and  the  hrds  tem- 
poral form  two  distinct  estates?  156. 

13.  Of  whom  do  the  commons  consist?  168. 

14.  Of  what  authority  is  the  power  and  juria- 
diction  of  parliament  f  lGO-162. 

15.  What  are  the  disqualifications  of  a  member 
of  parUamrnt  ?   102. 

10.  From  what  one  maxim  has  the  whole  of 
the  hue  andcuntom  of  parliament  its  original?  168. 

17.  Of  what  extent  are  the  privileges  of  par- 
liunontf   1*)4. 

IH.  What  are  some  of  the  more  notorious 
ynvilejts  of  either  house  of  parliament?  164— 
ir,7. 

r.>.   What  afe  the  peculiar  privileges  of  the 

2n.  What'  are  the  peculiar  privileges  of  the 
}^>u.-<c  of  c^mmtitisf   100,  17'K     ^^ 

llii^alb*  tHAqualificanAsI^*  electors  of 
kun/f>'s  of  the  shire  f  172,  173. 

22.  What  are  the  qualifications  of  deetors  of 
cifU'fio  and  hur(pssrsf  174,  175. 

2.^  What  are  the  qualifications  of  persons  to 
hv  ,  I.  eft 'I  inem't'Ts  of  the  house  of  commons  f  175- 
17«i. 

24.  What  is  the  method  of  proce«ding  in  re- 


gard to  eleetions,  both  of  knights  of  the  shire  and 
of  members  fur  cities  and  boroughs?  177,  178, 
180. 

25.  What  measures  arc  taken  at  eieetums  to 
prevent  all  undue  influence  upon  the  electors; 
and  what  if  any  revenue  officer  intermeddle  in 
elections?  178,  179. 

26.  What  is  enacted  to  prevent  bribery  and 
corruption  at  elections?  179. 

27.  What  if  the  returning  officer  do  not  return 
such  members  only  as  are  duly  elected?  180. 

28.  What  is  the  method  of  making  ^t9«f  181- 
186. 

29.  In  what  two  ways  may  the  royal  assent  to 
a  bill  be  given  ?  184,  185. 

80.  Whom  hath  an  act  of  parliament  power  to 
bind ;  how  only  can  it  be  altered,  amended,  dis- 
pensed with,  suspended,  or  repealed;  and  what 
is  declared  by  the  statute  1  W.  and  M.  st.  2,  g.  2 
as  to  regal  authority  over  laws?  186,  186. 

81.  What  is  an  at^'oumment  of  the  houses  of 
parliament  ?  186. 

82.  What  is  a  prorogation  of  the  houses  of  par- 
liament? 187. 

88.  What  is  a  dissoltUion  of  the  houses  of  par- 
liament?  187. 

84.  In  what  three  ways  may  this  dissolution  be 
effected?  187-189. 

86.  But,  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  a  successor  to  the 
crown  being  found  inconvenient,  and  dangers 
being  apprehended  from  having  no  parliament  in 
being  in  cases  of  a  disputed  succession,  what 
was  enacted  by  statutes  7  &  8  W.  III.  0.  15,  and 
6  Anne,  c.  7?  188. 

86.  What  is  the  extent  of  time  that  the  same 
parliament  is  allowed  to  sit  by  the  statute  1  Geo. 
•I.  St.  2,  c.  88  ?  189. 

CHAP.''  m.— 0/  the  King  Ud  his  TitU. 

1.  In  whom  is  the  supreme  executive  power  of 
I  this  kingdom  lodged  ?  190. 

2.  Under  what  six  distinct  Tiews  may  the  royal 
person  be  considered  T  190. 

8.  What  is  the  grand  ftindamental  maxim 
upon  which  the  jus  eoronm^  or  right  of  succes- 
sion to  the  throne  of  these  kingdoms  depends  ? 
191. 

4.  Does  the  descent  of  the  crown  correspond 
with  the  feodal  path  of  descents  chalked  out  by 
the  common  law  in  the  succession  to  landed  et- 
tates?  198,  194. 

5.  Does  the  doctrine  of  hereditary  right  imply 
an  jjf^easible  right  to  the  throne?  196. 

6.  The  crown  being  capable  of  beirg  limited 
or  transferred,  does  it  not  lose  its  dejcendible 
quality?  196. 

7.  Wh|t  kings  have  been  snccessiTely  consti- 
tuted thr  rommon  stocks  or  ancestors  of  the  Eng- 
lish decent?  197-217. 

8.  What  did  the  convention  of  estates^  or  repre- 
sentative body  Tf%the  nation,  declare  at  the  r«ro-, 
lutioWt^U.         *      I  0  •'    %        M 

9.  And  how  did  they  settle  the  succession  to 
the  throne?  214. 

10.  On  the  impending  failure  of  the  Protest- 
ant line  of  Charles  I.,  (whereby  the  throne  might 
again  have  become  Tacant,)  to  whom  did  the 
king  and  parliament  extend  the  settlement  of 
the  eroim  ?  216. 
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CHAP.  IV.— O/  ikt  King't  Rnfai  /'.iMi/y.         is  fM  ihc  frown  •hwM  lavttd*  iWir  h^<t  ^ 

1     w  ■       t       «  •  ■  •        > .       pnral*  ttumry  f   J 4.*$. 

1.   ^"AT  I.  ihr   flr.t   AI..1   m.Hit   conM*  rr.hU    ^.    Whi  r»m*i|,  b«T,  ik^y  U  ««  .T  «ick  .•- 

«.    WI.M  «rr  tU  iM.yr,.  i^rm^Mltr-    riffbl.      ,^,,^,  ^j„  ,^j  ,j^,  ,,    ,,.^1^^  ,^   ,^,^ 

.Ij'ir'.Mr!'  '"        **'"  •     **"  •""'  ''*"'*  "^  ^""^       «"'»«•»  »•••.  ^'^  •iiMni.  kiiM»lf  •«■  •f  lym 
*     '  Vr   .1  «    t  •     kiB|ri«>ni.  lu  vkai  vouM  tkit  r<i»iu»rtK^a  •/  cir- 

4     Hh.i  .rr  ihr  irrrogBiiTr,  »f  ihe  •jN-onJ    c.im.fr.rr,  »n...u»l  •  ::4.V 

0.  **»»^»  «r.  thr  ,.r.Mlrgv.  ..f  the  ll.ir.l  kind         ,„    ^^^^   ^^  „^^  di,«ii»g  of  tku  Mn»^  • 

rr#il  10  till'  cr,.u  H.  mtui  hi4  n.y.i/  r»»i#orf,  anil  lh«     ,„,Bp,  „f  ,j„,  j.rinrii.lr  •    '47    'i** 

;.r,..r...  r  v-  /  ..r  .ll.-M  -Uugluvr  of  il.r  king,  re-         ,j,    ^,,,,   j,  ,^^  .J,,^  ^j^  U.nb^u  .T  a« 

8     llu.    .rr   Ihc  rr-.!    ..flhr   ruya/  /aii/jr  W-  ,a,    ,.  ^,^^  j,^  „^.  4„^.,  ^^gj^^^^  ,,^^  . 

gnr«le«i  l>>  ihf  UwH?  L'^4-L"Ji>.  .j^i  ^  ^      

W    !>«•,.  Ihr  l.«  ni»kr  .n^  .li*linetion  hrl-ern         {^     „„,  ,,„  Lock,  drtned  mr^r^f^im^  f   il- 

II   M  to   ihr  r.jMihil.i^   of  the  .Wcn.Unu  of    i;:,.^!  ,„  for«g«V«.rrni.  ?  -i1.  SS^TiT 
Jhebo.ijr  of  king  Uru.  li.  to  cuni»cl  «ulr,-Kmy  ?        1.,     „,„   ^^  ,^^  ^^^,^  ^.^  ^^^^  ^^ 

*'  .  privilvgen  i.f  mmL»Mador§  clrt#rmi»«4  *  S^ 

CHAP.  V.-fi/lA.  f'«y«n/.  M.m^n,  lo  tkt  Km,.  '  i-i'-j***"*  •"  •*""'  '^  '^~  |>n»iWi«  •  SU. 

1.  What  arv  the  four  r»*mmniM  which  the  Uw  .      1^-  Wbrn  «r«  //lf«Pt  •/  m^^m  a»4 
bMBMignrtl  III  aiUiiie  with  thr  Amyr  r-'7-'j:ti».      grBni««l  *  'J-'iH. 

2.  Bj    whom    are  /'nry    counatUvn   cre«te«l?<       l*'-   What  ihig*  miyw<  ^rl<  ifacUw  r 
2S0.  forrign  mrrrhani*  *  Wl>. 

S.  Whai  are  the  4ualiflcatioas  ot  %priry  roum*  \      '•^'-   Whei  «rp  ike  K«f'«  di  rigku  er 
Mf/or  f  LMit.  tivpn,  an*!  10  «hai  «ii  rharaner*  ie  ke 


7.  Huw  niav  ihr/riiy  r-ufin/ hr  ilisiiMiltrtl.  anil  ^-  Who,  bjr  Maiuie  H  Elit.  c  1^  arw  e»- 
wkaC  IP  pn«t'i*-|  M  iw  m  diw«tlutivn  bj  ataiuie  p<i**reil  in  m4  up  **Mr*«a<  or  fm^mrnkw  .  a»4 
t»  Anae.  f.  7  :  ;::{2.  I  *bat  i«  ikr  |ienaltjr  fur  ukiag  4o«a  «■«  katiai 

1 


Til  AP.  \\.  —  nf  the  A'my'f  />iift*t.  1      -<     I'  «>>'  *'V  hy  wni  nf  m0  #vMf     ^ 

I  bibit  a  tumii  f^fn  goittg  abroad,  or  If  iW 
1.  What  arr  the  |>riori|Mil  iluiin  of  Ike  itny ;  .  »enil  kini  a  trnt  vkea  akmaJ  c«i 


'■«Twy  

4.  With  n-*)>«>i-t  lit  ihr  4 my'*  iluijr  !••  nialrflain        ^*-   ^^J  ***ul«i  it  be  a  aini  kifker 

tke  estaMi«hi.«l  rf.'i;i>»i.  «hal  i»  ilttnv  hjr  ihe  ur/  if  tke  Amy  mI  ia  Jmdfmtmi  la 

1/  anii'M,  .•»  \itnr.  i-    h"  :!:t»i.  fioajf  'Jty*. 

27.  Whroee  arisea  Ike  liiy^* 

rllAP    VII       Of  fhf  KtH/»  rrrnJkttre.  Joning  .fmr^af  yji.  2*». 
,     ^  >.   What  i.  Ike  legal  1  llM^  •f  iW 

I.   Wh»t   I-   iiMinlU  iin<l<>riii.N».|  by  tile  wnni  wbai  fullowa  ikrare  ?  270.^ 
/.rrr,^,,,.  .•■.-.  -H,    Wkai  for««  ka«a  ika  km^t 

%..v  arr  Ih...,  .l.-hnr-l  •  j.i'i.  Jill  ^  »V   rndrr  Jtat  ikrw  JucIm 

■1.   Intii  «Kii  tlir.t'  k:ii'l-  v.,\\  ihr  fir«i  ii|.ecirii  prft^^urur,  t«i  far  aa  il  relaiaa  !• 

I.f  f»r,r.  ;  I-,   .  r.     Imlrl  '    L'ln*  Birrrr.  fall  ?   JTI.  27*1. 

I     W},:ii  I-  'hr  hr«t  !iMrit-iii.'  Ihr  la*  ««rrit>e*         :!|     H hat  three  rigkta  arba  !•  iW 

to  the  If  ,•  in  «!iiih  III.   /•.-ir  -.  ...n«i<t<*  Jll  head    and    •upreae   gov^— ~^   -^   •■ 

■'.      Wh^f  I"   'f..-    'i.ffrrriit  r  *-fl«rr|i  a  lityand  rhnrrK*   JT'.*.  JJ*). 

an^w^.'  ••    JIJ  ::j    Mf"«ba"i   due*   tke   im 

(i    w  htr  n  K.  .U  l.a^r  ihr  •uhjrclt  of  Kngland  §**»l%e4ii  lyaei,  la  r^ta<  aM^if 


BLACKSTONE'S  COMMENTAEIES. 


CUAP.  VIII.— 0/  the  King*t  Revenue. 

1.  Of  what  two  kinds  is  the  king's  revenue f 
281 

2.  Of  what  two  natures  is  the  first  of  these 
kinds  of  rf venue  f  281. 

8.  What  revenue  does  the  king  derlTe  from  his 
biehopncs  /  282. 

4.  *Tu  what  is  the  king  entitled  of  erery  bishop  f 
283. 

5.  To  what  tithee  is  the  king  entiUed  T  288, 
284. 

0.  To  what  portion  of  all  the  tpiritual  prefer- 
ments in  the  kingdom  is  the  king  entitled?  284. 

7.  What  is  meant  by  Queen  Anne'e  bounty? 
280. 

8.  Of  what  lands  does  the  crown  receive  the 
rents  and  profits?  286. 

9.  IIuw  have  the  grants  and  leases  of  these 
lands  been  regulated  by  act  of  parliament  f  286, 
287. 

10.  Do  any  advantages  arise  to  the  king  Arom 
military  tenures  f  287. 

11.  What  was  the  prerogative  of  purveyance 
and  pre-emption ;  and  for  what  branch  of  revenue 
did  what  king  exchange  it  ?  287,  288. 

12.  What  revenue  did  and  does  the  king  deriTe 
from  u-ine-hcrnses  f  288. 

13.  Do  any  profits  arise  to  the  king  ftrom  his 
forests?  289. 

14.  What  revenue  does  the  king  derive  firom 
his  ordinary  courts  of  justice ;  and  what  is  en- 
acted by  statute  1  Anne,  st.  1,  c.  7  as  to  all  fu- 
ture grants  of  their  profits  ?  289,  29(). 

15.  When  is  the  king  entitled  to,  and  what  are 
called,  royal  jUhf  2iK). 

10.  What  constitutes  the  wreck  which  belongs 
to  the  kmy?  290-292. 

17.  What  are  things  jiW««m,yiof«am,  and  ligan^ 
and  to  whom  do  they  belong?  292,  298. 

18.  What  is  enacted  by  statute  27  Edw.  III. 
c.  13  if  any  ship  be  lost  on  the  shore  and  the 
goods  come  to  land;  what,  by  the  common  law^ 
if  any  person  but  the  sheriff  take  such  goods ; 
and  what  is  enacted  to  assist  ships  in  distress  by 
statutes  12  Anne,  st.  2,  c.  18,  and  4  Geo.  L  c. 
12?  2"«3. 

19.  What,  if  any  person  secrete  any  of  such 
goods  :  and  what  is  the  offence  of  doing  any  act 
whereby  the  ship  is  lost  or  destroyed  ?  298,  2^4. 

20.  What  is  enacted  by  the  statute  26  Geo. 
II.  c.  19  as  to  plundering  any  vessel  in  distress 
or  wrecke<l,  and  to  pilfering  any  goods  cast 
a:jhore?  294. 

21.  What  are  royal  mines  to  which  the  king  is 
entitled?  294,  295. 

22.  Wliat  constitutes  the  treasurt-trove  nYAeh. 
belongs  to  the  kiny?  295. 

23.  Wliut  are  waifs,  and  when  do  they  belong 
to  the  /.///;/■'  2!m;,  297. 

21.  Wluit  are  rstrays,  and  what  must  be  done 
in  onirr  to  vest  an  absolute  property  in  them 
in  the  kit„jf  297,  298. 

25.  What   is  one   general   reason  why  regal 

jl*h,  .fhi/>irnrkn,  treusure-trove,  fcaifs^  and  estrays 
should  brlong  to  the  kingf  298,  299. 

20.  Wliat  are  bona  conjiscata^  or  foHs-faetst^ 
and  why  are  they  vested  by  law  in  the  kingf 
299. 

27.  What  is  a  deodand,  and  for  what  purpoM 
is  it  forfeited  to  the  kingf  800-802. 
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28.  Is  the  law  of  deodands  different  in  the 
of  an  adult  and  that  of  a  child;  and  why  li  U 
so?  800. 

29.  By  whom  is  the  deodand  presented  T  801. 

80.  Are  wrecks,  treasure-trove,  royal  fish,  muist, 
waifs,  estrays,  deodands,  %Si&  forfeitures  now  aotll* 
ally  in  the  possession  of  the  king  f  802. 

81.  When  does  an  escheat  of  lands  to  the  hm§ 
happen?  802. 

32.  What  is  an  idiot  or  natural  fool;  and  wl^ 
has  the  king  the  custody  of  him,  and  of  his  laads 
as  a  branch  of  his  ordinary  revenue  f  802-804. 

88.  By  whom  must  the  writ  de  idiota  m^m^ 
rendo  be  tried ;  and  in  what  event  may  the  kki^ 
grant  the  profits  of  his  lands  and  the  custody  of 
his  person  ?  808. 

84.  What  is  a  lunatic  or  non  compos  mmUk; 
and  how  is  it  declared  hy.  the  statute  17  Edw.  IL 
c.  10  that  the  king  shall  have  the  guardianiUp 
of  such  a  one  ?  804. 

85.  What  does  the  statute  for  regulating  wi* 
vate  mad-houses,  26  Geo.  III.  c.  91,  enact?  o04. 

36.  What  is  the  method  of  proving  a  penoa 
non  compos  f  805. 

87.  Who  is  generally  appointed  eommittos  of 
the  lunatic's />er«on,  and  who  of  his  estate  f  806. 

88.  What  has  chiefly  occasioned  the  necaidtj 
of  granting  to  the  king  his  extraordinary  or 
second  kind  of  revenue  f  806. 

89.  In  what  does  this  revenue  consist,  and  1^ 
whom  is  it  granted  ?  807. 

40.  Of  what  two  natures  are  the  taxes  whloh 
are  raised  upon  the  subject  to  feed  this  revstutif 
808. 

41.  What  are  the  two  usual  taxes  of  the  flni 
nature?  808. 

42.  What  were  tenths  tJi^  fifteenths  f  808,  809. 
48.  What  were  scutagesf  809,  810. 

44.  What  were  hydages  and  talhages  f  810. 

45.  What  were  the  subsidies  which  suoeoodod 
these  last?  810-812. 

46.  How  did  ecclesiastieal  subsidies  differ  from 
lay  ones ;  and  what  recompense  was  given  to  tlio 
beneficed  clergy  when  they  were  taxed  equallj 
with  the  laity  f  811. 

47.  What  is  the  present  land  taxf  812,  818. 

48.  What  is  the  maU  taxf  818. 

49.  What  are  the  eight  taxes  of  the  seoond 
nature?  818,  818,  821,  828-^26. 

50.  What  are  the  customs;  and  what  wort 
said  to  be  the  two  considerations  upon  whieh 
this  revenue  (or  the  more  antient  part  of  it^ 
which  arose  only  from  exports)  was  invested  la 
the  kingf  818-818. 

61.  How  came  wool,  skins,  and  leather  to  h9 
styled  the  staple  commodities  of  the  kingdom? 
814. 

52.  Why  cannot  particularly  the  first  of  thoM 
articles  be  said  in  its  original  sense  to  bo  now 
the  staple  commodity  of  the  kingdom  ?  814. 

58.  What  was  the  herediUry  duty  belongi]i|| 
to  the  froim  called  the  prisage  or  butlerags  of 
wines;  and  for  what  was  it  exchanged?  816. 

54.  What  were  subsidies,  tonnage,  Atkdpoundagsf 
and  what  became  of  the  last  two  duties  f  816, 816. 

55.  What  is  called  the  alien*s  dutyf  816. 

66.  What  is  the  excise  duty,  and  wherein  doM 
it  differ  from  the  customs  f  818-820. 

57.  What  is  the  salt  dutyf  821. 

58.  Whoti8thodatyfortheeamo;^o/liCf«nit 

821. 
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60.  What  nrp  thr  ft^tm/*  itutt'if  ^'1^.  !*<     Wh«l  arr  iha^WwWofte*  ftaJ  power  •€ 

6(K    Wiiut  i«  ilir  Jttiv  ufcm  h'^us^s  anti  infii/iiirf  f  a  r>ir>iii^r  f   .{|n 
S'J'I.  ^Z'*  I'*.    H  hut  i«  Ihv  MUMJfm^i  oftr*  oT  b  rw^wm^  f 

01.    WliAf  WAV  A^.rrfA-m' •I'-v'  -t'^II.  M\* 
^'1.    What   I*  till*   i/u'v    /"r   ^irry  i»i<i//  jrridn/  '         Jl(.    Wlial  i«  ilii>  mtr***  ror«/«sr««  f   .^|'j 

ti3.   What  in  ihr  Aurirn^-rfitrA  an^l  ^Adir  c/u'y  r  rm/  »j*rii  »  :{|«.i.  a.'rfi. 
836.  -.:    Miiai   I*  iKr  urifia  uf  ih« 

1(4.    What  i«   ihr    >lury  nn    uHietM   tin*i  ftntumB  f  nf  Ike  f**itt*f   •'••M. 
82ti.                                                  '  •'{     n..«  arr  thrv  apfM>iiil«<l*   .Vil 

60.    Miiw  i«  thr   r/r^ur   fir«t    anil   principallT  .4     H  hn  arr  cmM^l  jmtferB  i»/  lA»  ywarwm.  ftA4 

Appro|inali-<l  *    •l'J>>.  whv  arr  tiiri-  ■«•  r«lir«l  *    .LM. 

iMi.    What  i«  thr  nnltiri*  iff  llir  n.i'i-'nii/  f/#Af  *         '.'.*»     WKai  arr  Ihr  nunili«r  Ui4  qiiAlalc«i««^ 

930,  327  nr  t)if->i'.iuwi^'«  f  :Ci2.  -l'*:!. 

fi7.    Iniii  wliiil    llirrp  |irinri|»al  ,/Vifi</f  arr  thr         3*1     Hv  what  Ave  cauM«  ia  lk«   ftftc«   4«c«r- 

produci'*  ••f  ill**  if^ffal  /•!/''«  ri>n*«>ii>latrtl  *   'Vyj  minaltlr  '   :!.'».: 

OH.    lliiKi  arr  thr  iitir|i|ii«pii  nf  lhr«e/Ma</j  «li*-         'J7.    H  hai   arr  Ike   fNivrr.  ofte«.  «»l   i»t^  •€ 

pOW* J  ttf  *    o.{l*.  %  jufixe*  t*t   tK*  f***trf  *    .W\,   .1.V4 

OV.    Ildl  for  whni  |iiir|HiMi  ilur*  i)ir  fnirfilii*  ••f         3'*.    W hai  I  wn  wufia nf  tviutmiU**  are  tkara  *  V**, 
the  atfjf^if*  fund  first  iilaiiil  fuorigagr*!  Iijf  /'irr-         2-*.    Ht  whnm  arr  ihrj  a|>|H»iBi«U  *  .LVi.    ^>. 
iMaimrf  a:il.  :ui.    Hliai  a'r  ihr  iLrce  principal  <Juli««  »f  a3 

7tl.   Wlial   14  thr  aninunt  uf  \i\%  prr«rnl   ma-  nm»iat4rt^  :t.>i.  .U*»7. 
^mHy'B  n*»i  Um(^  ;*.:II.  KI.    It^    «lii»iii   ar«   »mrf^for§   •/  rie   4y4wpa 

71.  What    arr   the  ri|>rn«rt  ilrfrayr*!   dy  thr  nin«liiutri|  T  3't7 

timl  lui  r  :::{-.'.  »*J.   T«*  what  f.>ur  dutira  kaa  iJia  atai«t«  mmw 

72.  Han    thr    |N)Wf*r   nf  thr    rmtrn,    ii{Min    thr  mliirril  thrir  i^fhi-r  T   il.'tH. 

wkole,  lirrii  vrakriir*!   nf   »lrrn);lhrtirt|   hy  aii\  'A'-i.    H'hat  n  thr  onmtt  of  errrawra  #/  ikm  f^t^  ' 

trmnaaciitin*  in  thr  la«t  rruiiirvT  :{.il-4.t7.  :»•'*'• 

ii4.   Ht  wh'im  arr  ihrv  appoiai««|.   afti   vkad 

CII.\r.  IX  —'i|^  StiK*,r*iiniiU  Mn.jtBfnUB,  ■rr  ihnr  •|Ua;itiraii«ti«  *    ilMi. 

H.'i.    H  hat  arr  ihrir  i«o  pruMipal   H>ria  a»i 

1.  Wli4T  arr  thr  ^\\  rlanar*  nf  «u/><*rr/iN4'^  M'I-  ilniii^*    .fitii 

fiatrmlts  i.f  thr  nn.jit  frrnrral  uar  ami  auihuriijr  ?         3,,    h  j,,,  .r„  ,|^  .liffervni  waja  m  wkir4 

^^*  a  §»rtirmemt  in  a  pariak  aa  «iU  rataiia  a  pa.. 

2.  what    !•    thr    thrrtf,    ami    hjT    whom   in    be  „>  r^|,^f  |,„b|   ^^^  urrrtwrt  •/  fA«  mmt  bmi  I« 

ehoaen  r  :t::'..  ;Uo.  pjainr-l  r  »•-!. 

8.   In  what  I  •IIP  miinty  (lnr«  thr  nffirr  i»f  ahtrif        ,f;     i^  ly^m  ,^«f  ^»  ^  ptrtmi  ba  ra^wwd  *• 

-111!  cnntiiuir  hrrp.|it»r\  ;   ami  in  what   nnr  in-  hi,  „,„  |.»ri.h.  ami  I7  wbuM?  8«»4 


ptaaev  i-  thp  inhprn^mr  i.f  a  i*riM.i/ry  vr«tr^l        ;t„    ^  |,„  »,  ,|,^  jfrrat  ea»aa  ofike  1 

ia  a  f..r;..r.iv  /-../v  l.y  rA.irvr  f   :;4«.  „f  ..^^  i—.r-Zuw*  f   ai,.V 

4.    Wh«t  iirr/>  '^'f  ••!rr.»»f  f  ;i42. 

6.  Whai  I-  ihP  .luri.i..n  in  nfh,r  »f  a  *A-r,/.  ,.„  ^,,    x._r,,r  ,4,  /.^^^   ^4^4^  ^|^y^    /^^^ 
bow  can  hi«  tifhi'r  U*  •l«*irriiiinp<l ;   rmi  what  il-ir*  ,  __      '  ar^..«^ 

tbCHlaltiip  I  Aitiip.  <•!    I.r   ^  t-nai*i  a*  til  ihr  ilura- 

tiiin  in  nf! !  .ill  "iT:'  •■r«  h|  {•••ihii*i|  li\  ihp  'my.-  1.    Wl|«T  i«  ihr  flnl  aa«l  Bod  obviiMM  4i«a»  A 


ailJ  whitt  III  fii.ii-tr<l  .!•  !••  ihf  inaii  whii  hi*  *i*rtp«l  nf  ihr  /  '•-.!  /'  ^    llMi. 

the  officr  .if  f.'i/.'ijT  )iy  piatiitv   1    Kii    il.  c.  11  ?         2.    What  i«  •i-'i'/Ma^' *  .t«>*i 

342.  :{4::.  ~  :t.  Hh^t  wa«  -'^./i,  ^  .V.7. 

A.   Whil  arr  thr  f'l/njf' 4  fitiir  |H>wrni  anil  ilii-         4     What  wa*  thr  differrttcw  beC^ 

licaT  r{4o.  /iry/  K**m.i-it  f  i\»,'. 

7.   What  ilopn  hr  i|n,  in  hi«   iu'ii'i.i!  •*•*/■  m'v  *         '•     Knr  «hai  rr4«i«a.  with  a*  ia  Eaf laa-l^  fva.*l 

34M.  nhU   thr  ■  'f'l  '       '«.j.'*«  lie  lakes  to  ka'«r»  r    mm^^^ 

H.   \l'h:il  arr  hi«  rank  ami  ijiiiy  a«  ie^f^rr  uf  th*  an>l  ii.>t  that  nf  o.'.V/tun^  f  3«i7. 
hmg't  ;  '  t- '  '    .:  I  :  •.     W  hai  i«  thr  |irrwni  a4(4  »/  a"«yi*«.*«  f   >/■. 

t*.    Whii    >-    hr   t-itinil  til  il>i  in    hi*    mihi^'Ti-i'  7     What  i«  thr  —itk  •/  #w^na«rp  f    V<A 

fm^ntii  ^    '.11  »i    Uhii  I-  thr  'Hf.'A  ••'  «&y«paf»««  *  Vj» 

111.    V\  h-il  I"  hi*  ti(«iiir*4  jk*   ihr  t>rj;'f  h'itiiff  \*.    \\\   «h*>ni  niu«l  ihia  m^atk  ba  iaka« .    aft4  u 

344.  wlixin  ni«\  it  (ir  trn<lrrp4T  .1AK. 

11.  Wlini     arr    thr     9K»**f"§    %ufW\"r  •jft>T«  ?  |ti,    fn   whi-m    aaj   iba    naf4   •/ mlUmi^itm    W 
34t'i.  trnilrrril  *   .  ••** 

12.  What    arr    thr    rr^MtI.-«li<i|i«  nf    an    Ufi^^-  II.    l^np*  ihr  •uhjrri  owe  so   mUff^mtm  d  be 
§kmf*  .:i;i  havp  tikrii  n»  -4.'4  ^  3«'>|t,  SR9. 

l::.    W  h-i!    !«••   I  *  lo^f*  lif    *ii'ft    arr   thrrr  ;  1 J     lii'n  «hat   tan  ••in*  or  aparifw  ia  al!  *1«^ 

aad  wh.-tl  nn-  llii-  •lii'ii-"  of  rai  h  clu*"  *   .!|-'>  ^i-:n>-#,  hdCh  'i rrrM  aad  inaJha^  4M^^nuAa4  Vy 

II.  wi,  if  ;.  if,,-  r.i,-iiii-»»  !■!   ;.i  iV'f  •  .:|i'.  fhr  II*  •  ;i»,'«. 

ITi.    W  h  t!    I-    Ihr    ''    '    n^r ,    h'>w    iiian}   r<f'-.a^rf  I  '.     Whal    ia   ibc   ftnC  •#  tkcM  UftAi  if  ^S^ 

arr  Ihrrp  f<-r  ri' h   r  r<n'v.    ati-i  hy   whnm   arp  ■.•mi^'' *  ■'■<•*.* 
they  rh   -  ?•       '.I'-  14    I'an  ihii  </f<yaare  ba  p«l  «€  ly  a^  Mi 

l»»     Whit    1-   !hp   -jiim'irn-atj.in   f^r  a  PuPi-a*T  .■  nf  thr  'I'V^iaaa  •  3>i9.  87n. 
aad  bn«  hi«  ;>r    **..r  I..-.  I.  alMi>r4*  .;|7.  ::4**  !.'•    Hhai  I*  the  Mcoadaf 

17.   W  t.4l  i.o  the  fib  ti.'it  n  \ft  the  oftcc  7  34^.  fumft;  aad  vkiM  4aw  II 
$^9 


BLACKSTONE'S  COMMENTAKIES. 


10.  Is  it  treason  for  any  subject  to  practise  any 
thing  against  the  crown  and  diynity  of  a  usurper, 
who  niiiy  be  king  de  facto  f  370,  371. 

17.  Is  allegiance  held  to  be  applicable  further 
than  to  the  political  capacity  of  the  kinpf  871. 

18.  Do  the  different  rtf/hts  of  naticet  and  aUtnt 
correspond  with  iheir  different  degrees  of  duiyf 
37J. 

10.  If  an  alien  born  purchase  lands  in  £ng- 
luud,  who  is  entitled  to  them?  372. 

20.  Is  the  case  altered  if  the  property  he  ac- 
quires be  personal  estate  f  372. 

*J1.  Muy  an  alien  trade  or  work  for  himself  as 
an  artificer  in  England?  372. 

22.  May  an  aiten  bring  an  action  or  make  a 
will?  .S72. 

2'{.   What  if  he  be  an  alifn  enemy  f  872. 

24.  In  what  cases  is  one  born  out  of  the  kiny^s 
dominions  not  an  alien  but  a  native?  873. 

25.  What  are  the  children  of  alient  bom  in 
England?  373. 

20.   What  is  a  denizen  f  374. 

27.  What  are  his  privileges  ?  874. 

28.  iluw  can  an  alien  be  naturalized?  874. 

29.  What  are  the  incapacities  of  a  naturalized 
alient  374. 

MO.  ilow  may  foreign  teamen  be  naturalized  f 
376. 

31.  Ilow  TtiKy  foreign  Protestants  and  yipir*  re- 
siding or  serving  in  the  American  colonies  be  na- 
turainedf  375. 

CHAP.  XI.— 0/  the  Clergy, 

1.  I.N'TO  how  many  kinds  are  the  people,  whe- 
ther aliens,  denizens,  or  natives,  divisible  ?  876. 

2.  What  does  the  word  eUrgy  comprehend  in 
latcf  376. 

3.  What  are  a  clergyman's  exemptions  and  pri- 
vileges? 370,  377. 

4.  What  are  his  disabilities?  877. 

5  What  are  the  eight  ranks  and  degrees  in 
the  frame  and  constitution  of  ecclesiastical  polity  f 
877,  382,  383,  384,  394,  895. 

0.  By  whom  is  an  archbishop  or  bishop  elected : 
and  what  are  the  forms  of  such  elections T  877, 
379,  380. 

7.  What  are  the  power  and  authority  of  an 
archbishop?  380, 

8.  What  is  called  the  archbishop* s  options? 
381. 

9.  What  are  the  privileges  of  the  Archbishop 
of  Canterbunj  f  381. 

U).  What  are  the  power  and  authority  of  a 
bishop  f   382. 

11.  How  may  archbishoprics  and  bishoprics 
become  void  ?   382. 

12.  What  are  the  offices  of  dean  and  chapter? 

no.t 

13.  How  are  ancient  and  modern  deans  elected? 
382. 

14.  How  is  the  chapter  appointed?  883. 

].'>.  How  may  deaneries  and  prebends  become 
void?  383. 

1»;.  What  is  the  jurisdiction  of  an  archdeacon; 
an<l  by  whom  is  he  appointed  ?  388. 

17.  What  are  rural  deans?  884. 

18.  What  is  a  parson,  and  to  what  b  he  en- 
titled? 384. 

19.  Whatisan  appropriated  parsonage  ;  whence 
is  the  origin  of  appropriations ;  and  whose  con- 


sents are  necessary  to  make  an  appropriaHot^f 

884,  885. 

20.  How  may  an  appropriation  be  sereredt 

885,  386. 

21.  What  is  a  vicar,  and  how  is  he  distia- 
guished  from  a  parson  ?  888. 

22.  What  four  requisites  are  necessary  to  a 
parson  or  vicar ;  what  is  the  qualification  to  bo 
admitted  to  a  benefice  by  statute  18  &  14  Car. 
II.  c.  4;  and  what  if  orders,  or  a  license  to 
preach,  be  obtained  by  money  or  corrupt  prac- 
tices ?  888,  889. 

28.  Upon  what  three  accounts  may  the  bishop 
refuse  to  institute  a  clerk  to  a  parsonage  or  vicar^ 
age?  889. 

24.  In  the  case  of  an  action  at  lav,  broushl 
by  the  patron  against  the  bishop  for  refusing  bis 
clerk,  what  if  the  cause  be  of  a  temporal  nature ; 
what  if  of  a  spiritual?  and  what  if  it  be  mtaiif 
suffidens  in  literaturA  ?  890. 

25.  What  is  required  of  a  rtear,  upon  intti^ 
tution?  890. 

26.  What  is  a  collation  to  a  benefice?  891. 

27.  How  is  the  ceremony  of  induetton  per- 
formed? 891. 

28.  What  is  the  law  as  to  residence  by  statnU 
21  Hen.  VIII.  c.  18 ;  and  what  provision  is  made 
for  rebuilding  or  repairing  parsonage-houses  by 
statute  17  Geo.  III.  c.  58?  892. 

29.  By  what  five  means  may  %  parson  or  viear 
cease  to  be  so  ?  892. 

80.  Who,  by  statute  21  Hen.  VIII.,  are  en- 
titled to  have  a  dispensation ;  without  which  in 
what  ease  cannot  two  ben^es  be  held  together  f 
892. 

81.  What  are  a  commenda  retinere  and  a  eam^ 
menda  recipere  ?  898. 

82.  What  is  a  curate?  898. 

83.  What  is  a  perpetual  curacy  ?  894. 

84.  What  are  churchwardens  ?  894. 

85.  By  whom  are  they  appointed,  and  what 
are  their  powers  and  duties  ?  894. 

86.  How  are  parish  clerks  regarded  by  ih.% 
common  law?  895. 

87.  By  whom  is  the  parish  clerk  appointed? 
895. 

CHAP.  Xn.— 0/  the  Oml  State. 

1.  Into  what  three  distinfi 4iif«  may  the  fsy 
part  of  his  majesty's  subj^  bii  divided?  89ft. 

2.  What  does  the  first  of  thtoe  states  indudat 
896. 

8.  Of  what  two  classes  does  it  consist  ?  89ft. 

4.  What  are  the  fire  degrees  of  nobility  now 
in  use  ?  896. 

5.  What  is  the  origin  of  the  UUe  of  duksf 
897. 

6.  What  is  the  origin  of  the  title  of  marquess  f 
897. 

7.  What  is  the  origin  of  the  title  of  sorlf 
898. 

8.  What  is  the  origin  of  the  title  of  viseomtf 
898. 

9.  What  is  the  origin  of  the  title  of  baromf 
898. 

10.  Is  the  right  of  peerage  territorial,  or  per- 
sonal T  899. 

11.  How  are  peers  now  created ;  and  what  art 
the  several  adrantagea  of  both  modes  of 
tionT  400. 
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ANALYSIS  OP 


12  Wh«l  mre  th»  |*ritilr|rr«  «if /•rrr*.  etrlupivr 
of  ttirir  rMimt-iiv  ••  firm  •rj  ■'  ftrii'imritl  anil 
M  hvrr«lit*r\  nniH»fiit'r»  <>r  rA#  r*uwn  f  M*\,  4('« 

|if     III   «i>«l   ra««'ii   iia«  tk  ^*^'rt»9  %  riKhl  In  h« 

14.    Iliiw  iiiav  ^  fftr  ]•>««•  hi«  nnliltt^  t  402. 

li'i.  Into  wliai  rlrirn  ilrKrrrn  are  (h«  rvmn"*- 
«//y  divhlcNl  .'   4U:i   |nT. 

111.  11^  whiini  »»•  the  «trf/rr  «/  rAr  ^nrltr  ioali- 
laicU?  4i>:(. 

17.  HIiAt  i«  A  kmiijhi  hAmn*Tfl ;  mti'l  in  irh«l 
ca»v  in  hr  rhiiilnl  (<•  rank  iM-turr  the  y"un>jrf 
§mn»  of  turi  HHf»  f  4ii>l. 

IH.  Knr  what  |iiir|HiM»  wa*  thr  lillr  \»i  h*trnn*t 
inalilutiHi  *  aii'l  li>r  uli.il  rraanii  Imvr  all  t>ornmfla 
A  kamd  jfuUt  in  a  hfi*i  uryml  a«Me«l  lo  tbeir  rtMif  f 
4U8. 

lU.  Wbjr  arc  itni^Afj  o/  rAr  bath  ko  rallr*!? 
404. 

IM.  WLrnrr  in  ihe  origin  of  •  kmiyht  bmehtlor  f 
404. 

S!I.  Who  are  e*ifU9r*a  *  4ihi. 

21*.   W  bu  arr  y^nry^flK^  f  4in;. 

29.   Who  arp  yf^iiarii  /  4<Hi. 

24.  What  arr  ihc  rrwl  uf  the  eomwumml9yf 
407. 

CHAP.    XIII.  — O/    rA/    JVi/irury    «a¥    Jf«n/iM# 

1.  What  tli»e«  the  mt/i/'rry  «Mf'  inrluile?  4<iH. 

2.  Ilov  do  the  lawn  ati'l  ri>ii«tituliit&  wf  thin 
kiagdoiD  liMik  ui*«tti  a  fii/i/i^r  f  4*^. 

3.  Of  whal  «l4»rN  Ihr  mi.'iMry  iM/^.  hjr  the 
■lABdiiiK  ritti«tiliiliitnal  /mr.  riiii«i«l  *  \V1. 

4.  Hiiw  in  thr  mi/i'ifi  uf  eai'h  rminijr  rmiMHl 
aad  oftrert**! :  ati«l  where  are  \hry  Bt>l  coni|»el- 
UhU  t<»  iiian-h*   41 'J. 

I>.  Iliiv  are  thr  (frni#j,  vhirh  are  e«teeBie«l 
■ecenMrr  «hrn  the  natiun  i*  engi»Ke<l  in  war. 
Itf  be  1unkr«l  u|Hiti  *  4i:<. 

fl.  What  i*  tnarhal  laic,  arrnnlinK  to  9ir  Mal- 
tbev  Hale'   WX 

7.  If  a  lt*utrn'int.  nr  nther  that  hath  ri»niiiii«- 
■ion  of  nviirfiii/  .i>f'4'>rt'v.  iliiih,  in  linir  nf  pearr. 
eiecute  anr  m^ii  t'V  «-i>l<<ur  nf  m>trtuil  /air,  whal 
la  bi«  rritiir  hv  *t-t/H't  *•  trfi  f   \].\ 

H.  W  hat  ■{••r«  ihr  fUtu-n  :f  riyA/  mi>re«)Ter 
•Dacl  a«  til  f-.'/ffff  ati-l  m.irruti  itm-  *    llii. 

9.  What  iliirii  «ine  »»f  the  arlirle^  nf  the  Ml  of 
nyAfj  pav  an  lu  ttttntitn-f  ari«ir*  ^   41.1. 

It).  In  what  raM*  arr  f'':n>/in/  'rmt^f,  ipso  farUy, 
dinbaii'ifil  at  till*  rti-ir^tiiiri  ••!  r«fr\  \«-arT    414. 

II.  M  hal  <i'i(*«  Unroll  \lnhtr*'|iiirii  «lerlarr  tti 
ho  ne(Np««arv  (■•  |-r<'%i-hl  thr  fi*rutit*  p^ittrrr  frtiin 
being  aMr  tn  i>|>|iri*««  hy  il«  •f'm't  *   414. 

1..    How  arr  nur  ffri*iir«  gti«rrnr<l  *    414.  4l*i. 

\\\  H  It.ki  rrffrni  iii  thr  -%u'iuv  ,iri  ilnri  the 
conniritiaiiir  r mini nir nil  *   4l<'t.  4l*t. 

14.  Itut  III  whiT  ra«*-«  ha«  thr  hiintanitr  "f  niir 
ttmm^m'f  Uu-9  |>iit  »  ltii-r§  m  a  lietter  roo^lition 
Iban  tiihrr  •iiKji*' (•  *  417 

15.  Of  wbai  ilitTB  thr  miiri.'ifa/  ffj/^  coB«i*l  T 
4IH. 

16.  What  are  rallr'l  the  /«iirf  n/  Ofrmm*  4lH 

17.  lli'W  ha«  thr  law.  fr«'Mi  nr«'r«»iijk .  pr<iTii|r«l 
for  ibo  BUi'i'Ijr  uf  the  n.vi/  a«i4 «  wiib  «#J"«^  f 
41» 

18.  How  ia  it  protr^l  that  ibe  itia^  ho*  the 
power  of  imf'rftftm^  «^ar«frmy   mm   fur  ibo  tra- 

»  41V.  I-***. 


V.i    Wbn  ore  pHvilefed  frnm  brlag 
■I  romwiiin  law  *  4.*(>. 

L**!    II ow  else  haa  tbe  Imr  prutnled  t^r  i 
rreaae  i>f  t^mtm  and  wiaMBiBic  tbo  rr^^ 
4Jl>. 

'Jl.    Iliiv  i«  the  a«ry  |rnver«e4 .   wberrti 
thai  Birlhml  »f  goverBBirBI   differ  fr^*^  i 
the  tirmf/ .    aii'i  wbrore  i*   it   mtmH   prolAbM 
differenre  ar^ae  *  4Jii.  421 

•J    H  hat  are  tbe  pnvilegeo  tomtn i n4  oa 
or«f   421. 


bat  we 


n* 


1.  W  N  %T  are  tbe  three  |p^*l 
r^lah'-ms  'ffrr§tm»f  422 

2.  What  !•  ibe  fnunb  frir^tt 
fffa  ciin«e*|iieBl  upon  ibe  failare  of  tbe  tb&rd  \^ 
the  ileal b  i«f  nae  uf  the  pariieaT   42£ 

:t.  fan  «l«r#ry  luKaiBi  IB  llNgUad  *  471    i:t 

4.  t'aB  t'tifr^f  •iiImi*!   an^wbrre  c^j^eaaiewil^ 
with  reaann  an>l  tbe  priBcipleo  of  mmtm^mi  imm 
ami  whv   arr  tbr   three   imgiB*  of   tJM   r«/Aj  •/ 
aUtenf  a«ai|nied  bj  JaMiBiaa  baall 
ft»ttBdaiii«nii?  42'i. 

•'i    What  i«  tbe  ftr«t   t^n  of 
Icdged  hjr  the  law •  vf  KaglaBil  * 

ti.    If  ihr   hiring  nf  aurb   tr^^^t  bo 
fur  what  pvriwd  doea  tbe  lav  c«aalr%o  N  t«  be  * 
42.J. 

7     Who  are  rfimprllaMe  hy  two  jmthrm  im  f« 
out  III  *«-riir^  in  buBh«B<lrj.  or  renaia 
trailm,   fur  tbo  prvauCioa  of 
42.'.. 

H.  Wbai   art  tbe  MroBd  ■pocfaa  of 
called  «  42*;. 

ti.  Who  are  roMpellaMe  hy  tvo^efmo  to  tabo 
tbe  rhiMren  of  ptMir  per«*>n«  a«  mppr*mtw»9  f  C2>L 

li».   Wbai  are  tbe  ibird  eporieo  oT 
and  f»r  whal  term  are  tbrj  hired  *  A'^ 

11.  Ilnw  are  thej  regulated*  477 

12.  What  i«  tbe  fimnb  apeeiee  of 
ing  rather  la  a  mperier.  or  ■laMtonal, 
nit  •  427. 

w 

n.   What  diieo  a  perann  gala  bj 
yr«r,  iir  i»ffrmt9tr*9ktp  uniler 

14.   What  'liie*  a  perMta  gain  by 
yt^f  an  appr^nttr*  In  a  trade*  4?7. 

l.'t.   Arr  iifprtmttf*Bk^'$  rai|UHilo far i 
aad  fur  iradiag  e«erjrvbere?  4SK. 

1*1.   U  an  a«-tual  apprtntt^tkwp  to  a 
«^rra  jirrar*  nerevaary  to  eatitlo  a  porwoa  to  ei 
riM>  that  trair  ?  42r*. 

17.    Mav  a  MOfrrr.  tuf  Maafrr'*  vi^, 
nppr^nftrr  ur  bia  Bfrr^mi  f   43K 

IH    Whal  tf  a  •#rroaf  aMaah  bit 
ma§Ur§  «-i/'«  f  42K 

r.*    What  may  a  aM«f«r  4a  tm\ 
(•rhalf  of  hia  $*rr^mlf  429 

-2i»    What  ilneo  tbe  law  rail 

21  W  hai  may  a  Brrr^ml  4a  loi 
lirhair  «»f  hi*  mmtlfrf  429,  4». 

22  In  what  ra«e  H  ibo  mmtttw 
the  att  uf  the  0erTfimi  f  429,  430 


fll.UV  XV.-Of 

1.   Wh«t  ia  ibo 
ri"N  c/  prrm-msf   4«'M 

2    la  vbai  ligbl 
n-jyff  4«Uk. 


'  ir: 
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BLACKSTONE'S  COliJiENTABIBa 


8.  When  doM  the  Imw  allow  the  marri^^  con- 
tract to  be  good  and  Talid  ?  483. 

4.  Of  what  two  Borta  are  the  diaabilitiee  to 
contract  nutrriaget  484. 

5.  liuw  do  canonical  impcdimmU  affect  a  M«r- 
riajfcf  484. 

0.  What  are  the  diaabilitiee  of  this  nature  ? 
434. 

7.  What  does  the  atatute  82  Hen.  VIL  e^  88 
declare  as  to  wuirriaguf  485. 

8.  How  do  civil  ditabilitiet  affect  a  marria§€f 
435. 

9.  What  ia  the  iirat  of  theee  legal  ditMUUmf 
436. 

10.  What  ia  the  aecond  T  486. 

11.  What  ia  the  third  r  487. 

12.  To  what  penalty  ia  that  clergymtm  liable 
who  marries  a  couple  either  without  publication 
of  banns  or  without  a  Ucaue  f  487. 

13.  To  what  penalty  ia  he  liable,  by  atatate 
4  &  5  Ph.  and  M.  c  8,  who  marries  a  female 
under  the  age  of  aixteen  yeara  without  eonaent 
of  htr  parents  or  ffuardiofu  f  487. 

14.  What  marriages  without  eonaent  are  Toid 
by  sUtute  20  Geo.  II.  c.  88?  487,  488. 

15.  What  ia  the  fourth  legal  incapacity  to 
contract  marriage ;  and  what  haa  the  atatute  15 
Geo.  II.  c.  80  proTidedaa  to  thia  inci^Mteity? 
438,  489. 

10.  How  muat  a  marriage  be  celebrated  to 
make  it  Talid  T  489,  440. 

17.  In  what  two  waya  may  marriaget  be  dia- 
aoWed?  440. 

18.  What  are  the  two  kinda  of  divorce  f  440. 

19.  For  what  cauae  muat  the  first  kind  of  di- 
vorce be  1  440. 

20.  For  what  cauae  muat  the  second  kind  of 
divorce  be?  440,  441. 

21.  In  case  of  divorce  a  memsm  el  thoro,  what 
does  the  law  allow  to  the  wi/ef  441. 

22.  What  is  the  writ  de  eetoverOa  kakendiif 
441. 

23.  But  in  what  case  does  the  law  allow  no 
alimony?  442. 

24.  What  are  the  legal  conaequencea  of  auir-' 
riagef  442. 

25.  For  what  debU  of  the  wife  is  ths  ku^bemd 
Uable  ?  442,  443. 

20.  Is  there  not  one  case  where  the  w^e  shall 
sue  and  be  sued  as  ^feme  soUf  448. 

27.  Is  there  not  one  case  where  a  wife,  by  sta- 
tute 3  Hen.  VII.  c.  2,  can  be  CTidence  against 
her  husband  f  443. 

28.  What  is  the  only  deed  a  wife  can  ezeeote  ? 
444. 

29.  What  restraint  may  a  kusb€md  lay  upon 
his  wife  in  case  of  groaa  mbbehaTiour?  444, 
445. 

CHAP.  XVI.— 0/  Parent  emd  CkOd. 

1.  What  is  the  third  and  moat  unWersal 
vate  economical  relation  of  persons  f  446. 

2.  Of  what  two  sorts  are  children  f  446. 

3.  Who  is  a  legitimate  child  f  446. 

4.  What  are  the  three  legal  duties  of 
to  legitimate  children  t  446. 

5.  In  what  case  may  the  churckwmdmB  and 
overseen  of  the  parish  aeiie  the  paremfe  i«Bts» 
goods,  and  chattels  and  dispose  of  them  townvds 
Uie  child's  maintenance  f  44o. 


6.  In  what  ease  shall  a  asoond  hu§hwmd  ba 
charged  to  maintain  his  wifife  child  by  h«r  inl 
husband  f  448. 

7.  But  in  what  case  is  a  parenl  not  boond  to 
provide  a  maintenance  for  his  ietuef  449i. 

8.  What  is  the  penalty  on  n  parents  refosiiif 
to  proTide  a  maintenanee  for  suoh  of  his  children 
as  the  law  puta  upon  him  to  maintain  ?  440. 

9.  What  is  enacted  if  a  Pepish  or  Jewish  pen 
rent  shall  refUae  to  allow  his  Proteetani  child  a 
fitting  maintenance  f  449. 

10.  What  is  the  law  as  to  disinheriting  dUMfM 
hjwiUf  449,  450. 

11.  What  may  a  parent  do  for  a  chUd,  as  U8 
protector,  towards  otiiers  ?  450. 

12.  In  what  one  case  does  the  law  interteo 
between  n  parent  and  his  child  in  rsgard  to  cin- 
cation  f  451. 

13.  From  what  Is  the  power  di  panntt  ovw 
their  children  derived  ?  452. 

14.  What  power  do  our  laws  give  n parent  our 
hia  child  f  452,  458. 

15.  When  does  that  power  oeaso  f  468. 

16.  Whence  do  the  duties  of  children  to  their 
parents  arise  ?  458. 

17.  What  are  those  dnUes?  458,  454. 

18.  Do  these  duties  cease  upon  any  misb** 
haviour  of  tho/nirfiil/  454. 

19.  Who  ia  a  bastard  f  454. 

20.  Why  is  our  law  on  this  head  superior  to 
the  Roman  ?  455. 

21.  What  ia  a  writ  de  oentre  inspidendo;  and 
by  whom  and  when  may  it  be  sued  out  ?  456. 

22.  If  a  atofi  dies,  and  hia  widow  marries  agftia 
so  aoon  that,  by  the  course  of  nature,  the  ckOd 
of  which  alie  ahall  be  deliTcred  might  have  boaa 
begotten  by  either  huehand,  which  ahall  be  thm 
child's  father  f  457. 

28.  In  what  caaes  may  chiUren  bom  during 
wedlock  be  bastards  f  457. 

24.  What  ia  the  duty  Qt parents  to  thoir  buiimd 
chUdrenf  458. 

25.  What  ia  the  method  in  which  the  Eaf^liah 
law  prorides  HMiii/ciiaiMe  for  haetardsf  458. 

26.  What  are  the  rigbta  of  a  bastard  f  469. 

27.  What  is  the  principal  iaoapaeity  of  m 
bastardf  459. 

28.  UowmMjtkhastardh^wMimlegitimatef  iSI^ 

CHAP.  XYIL— 0/  Guardian  and  Ward. 

1.  Wbat  is  the  fourth  pricate  econamicai  rcUh 
tion  ofpersoHsf  460. 

2.  What  is  the  first  niecles  of  guardian;  aad 
who  is  that  guardian  f  461. 

8.  If  the  father  aaaign  no  gmardian  to  hit 
daughter  under  the  age  of  siztoen  years,  wht 
ehaMXiahw  guardian  f  461. 

4.  What  and  who  is  the  seoond  species  of 
guardian  f  461. 

5.  What  is  the  third  speeles  of  guurdimt 
when  does  it  take  place :  upon  whoa  does  thai 
guardianship  dcToWe  till  the  minor  is  praaumsd 
to  hsTC  suAeient  discretion  to  choose  his  owa 
guardian ;  and  at  what  age  does  that  presiiMp* 
tion  take  place?  461,  462. 

6.  What  ia  the  fourth  qwdes  of  gumdimi 
how  auiy  It  bo  appointed ;  and  who  aaj  aoccfi 
the  appolntaant  t  462. 

7.  What  are  the  power  and  rM^rsonldaly  cC 
a  gumrdiwm  and  ward?  482. 


ANALYSIS  OF 


8.  Wh«t  i«  ih^  yu'tTiii-tn  biiiinil  In  tin  whrn  the 

t*.    I'ntlrr  «(Mi«f  ri.iiiiii'  nrr  >Uii'i|iitNi  ^   A*^\. 
l<t.    HliM  «rr  ihr  •litli'i i-til  n^«*M  Al  «hirh  ni.it* 
anil /rm«i/#  ftrr  ruiii|ir(i-tii  !••  «littrtrlil   |iur|H»«rii  7 

II.  On  «li*ii  *\my  i*  tin*  full  Q'J*  of  maU  auil 
/rniii/f  ct>iii|>lftiNl  r    !••.;. 

\m.    iln«  t'llll  mi  I'i'-Jfif  tir  iiur«l  *    4*r4. 
]H.    How  I'.tri  hr  •ur  '    -I'll. 

14.  M  »ii!k!  tt^tf  iii-tV  all  tnf'-int  b«  c*ty%tally 
fynuht'i^  -I'll. 

ir».     M  Imt    ll    All    in'ij'i.'    Iir|{lrf*l  !••  «lptli«ll*l    liin 

right:  4i.'» 

1(>.    Uliiii  r-(:iir«  ti.tiv  nn  tn**int  nlirtii*  ?    ■I*^'». 
17-    Hliiil  Ii-^mI  111*1  iii.t\  nil  tW'tHt  lin  '   A*»'*. 
1^.    Ilii«   mm   .III  iHrifi    iiun  lia?*i*  laii<l«  T    IfivV 

1*.*.     U  littl     1/..1/    I    lit     nil     I     ■  <•<:     lli.lkr   wlilfli     14 

■ot  •ftrrvanl*  «iii«lnMrT    !*•'• 

Jl).  Iln«  Ilia}'  an  iHtuht  hili'l  liiliiBrlf  |ij  rufi- 
Irarlf  4M'». 

niAP.  .\VIII.-r>/  r.  r/«.rufionj. 

I.  Wn»T  »rr  't.j./i/i  f"'tt'if,  f-'di*a  n>'p*ir>tt^,  nr 
cof|Nfriiri(jn* ;  afiil  lur  vlial  }>ur}<tipi»  art*  thfV 
eoDBiitiiifHl :  4i>7. 

U.  Hhai  i*  the  ftrnl  <liTi«iiin  of  rt.r^if>rii'i>.iij  f 
46'.». 

8.  How  arr  ihrnr  %Hf"rf'»rtiU"Ha  afraili  ilivitle*!  * 
470. 

4.  Of  what  two  Unrln  arr  lay  rnr^i.fittums  f 
47t». 

6.  Whal  in  ah^iilulrlv  nri-oHnarr  lo  thr  crro- 
tioB  of  A  r**r/-oraimH  t   4  7 'J. 

(S.  In  wliikl  Kitii  of  r-rf*»trn*»-nM  in  the  ktnj§ 
mtpttrd  riiniM*fil  til  )■«•  fitiifiil  T   4 7 J. 

7.  What  art'  liii*  t«n  ii.i>iIiin1ii  )ijr  which  lh» 
km$»  rtmatHt  in  f[ivrii  T   47-t. 

h.  Hhtti  M  iii'fi-Maurjr  to  the  vrrjr  bring  of  a 
torpftriittun  f   47»'». 

*,*.  Mh«i  rtri>  tlif  ti%i'  |>«i«fr«  incident  lo  all 
«pr/>fira'i  ••••  '    iT-'i.   47«t 

|i>.    \lliit  an*  itiK^f  |ir!« il*'i;i-«  an<l  <li«ahi1i!ipp 

Utal   aiii'ii<l   ■•.■■/■•-;■''  rt.'f fii«  an'l  are    not 

Ap|ili«'aMi'  !■•  oikIi  .-•••  fin *  47**.  477. 

II.  V:i\  rilliiM  kiirl  ••!  •^^  r.  ■  r.ji.pi  take  (inmU 
MItl  rlialtfU  fi<r  \\\*-  U-iit-til  nt  ihrfii»rlTrii  an<l 
Ihetr  auct'i-***!!^  :    477. 


VI.   Who  hatt  the  right  to  gir*  l«v«  ta 
Bifisttf'il    mut\  tiff  m**0jf maty  Jvmmd*  »mm»  f   477. 

111.    What  fti  !•  can  *tjjr^'tf   ru*y>mrmH-  ^#.  ll 

ha«e  ht  li.rir  1  •.iiHiiiuti«in  a  A*«^.  <!•  d«nag  ta« 
vacamjr  nf  tlie  ke*$d»k%fff  47^. 

14.  In  *ijjftj»\*  r'.r^>»f  4f  It  M  what  4tHfii»a> 
ihe  art  of  ihr  vhole  '--^  ,  aaij  wbal  w  e%Atf««4 
ll}  fitaiutr  -.-:  Ilru  \  III  t-  '.'7  aa  tu  aaj  ^-nvat« 
•talvie*  iiiaile  li}  **»un4rf%  uf  e^'t^rmt^^ms  la  4ew- 
gatiub  iif  the  r>  m«c«  /«»  ia  tbia  [lanwtaff  * 
47H. 

!.*>.    II -iw    lilt   the   atalutca  uf    M^rfi 
fitrfMiratt  h»  ♦    47'.» 

!••.    Uhal  i>  the  grberAl  «lutj  «if 
4?-i 

17.    Iliiw  i«  lhi«  <liilv  enf*irre«l  *   4MI 

■ 

|H     H  liM   la  the   viailor  uf  r«eit0 
r^iU'n»  t    4*«<i 

!'.(.    Hliu   11   iha  viailor  of    imf 
4H». 

1*1 ».    H  hat  tltiea  the  law  mean  hj  ike  4i«i»ct»M« 
of  fMiii^.i'i-i  iM>-iyi'N*  anil  /MM^fM  ^^arwwe  .   a^ 
wh}  IP  Ihr  kiii^  the  viaiiur  uf  all  hmtf  «wid  e»*y* 
rur«ufi«.  and    the   ra^.vrr   ika    v|Mt«r   W  all  a^f 
rV/^m--#vh.jry  i.n*  a  T   4Kl. 

1*1.    Hhrre  -hall  the  Amy  eiarciw  Uia  k«;% 
ri-ilu'li«iii  *   4'«l. 

1*1*  Ma%  there  B«il  be  aaoibrr  iia«lar  a/  2«y 
r/#r"if.«v*«>/*'v  ''•-r^-   riiri--N«  than  the/«ka^»r  f    4^^ 

I'.'i  H  iiAt  ha«  tirea  l*>ng  hrM  aa  in  \hm  nnian  a 
«if  A'-ff/-i'<j-i.  c^  in.'Mtj/  aatl  .tfjv  ;  whal  leae  iW  iia- 
lule  14  l.iii  r  '1  Jirecl  on  Ike  aubject .  mmA  \^ 
«h«ini  arr  all  the  A>  fyifd/j  fitun*ied  bj  lk«  aiaiaaa 
o*.*  Kill    c    .'•  tw  t»e  flailed*   4^2. 

•  I.  Are  r*4l*j«M  l^  vr  tnltmrnhfrni  m^b*^ 
rionf  .»   4»»/.. 

J-'i.  T<»  whitm  fio  the  laniU  aad  !■■■■■■■■  of  a 
f'.rfu.r,it»'  H  rr%rrl  u|m*b  iI»  disaulalioa  "   4M 

'J'l.    Hiiai    lircitBiea  of  tka  tvr^t^mnmm  § 
ii}Hin  iiM  ili^vtiluiiun  T  4M. 

'.^7.    II T  ahal  fiKir  BiHkoda  »aj  a 
lie  iliaiM>I«r.l'    4<i 

•M.   H  hat  la  an  iH/nrattriMi  ra  o«ffae«  •/« 
q*iO   tftrrantf ;    and    wkett    Hiaj    ll    ba 
4kV 

l".i    H  hat  !■  enacted  aa  lo  ika 
ci.'V  11/  /."Uf/-  a  /  4^V 

•i<t.   Whal  I*  {irutidcd  agaiut  tba 
of  rnt^oriM:tvM  f  4^&. 


\m)K  Ii.-(»F  THE  RIGHTS  UF  THINGS. 


t'll  VI'    1        *»'   !''*f'*y  11  fi'rn^'.il. 

1.  WittT  <|i>  till'  urtirr*  iifi  nntiiril  Nw  sfTlr 
Ukoar  rit:ht«  Willi  h  a  in  iii  iiia\  aiipiire  in  and  im 
■Ut'h  ritt-inii  ll.ii:|:«  a*  are  Uliri>liiir(*lr«l  with 
hi*  |*rr«<>ii  '    I 

m.  In  «h«t  III*  nil  •liiiiiiiii'-n  nver  eiternal 
Iktngii  11*  •>iitr:ii%t  *  1' 

X  In  ilf«i-  I IIIII-*  «  hi-n  ^11  ilitnfT*  were  in  rum- 
■rin  anii>rik*  ('■•ii.  mK-ii  hr*!  ^'i\r  !•■  ••nr  man  a 
tffmn*irtii  |ff-*'i'i  iM  t  (  f  •••' ••!  a  thiii|r  *  •{ 

4.    W  h:i' 'iri  iiriiniaiMi-a  niu-i  •••'••ii  hair  p«tinte«l 
out  ihr  lit-  t«*ii_\  ■  ;  :i|  I  r>>|<i  I  triiitr  !••  tii'liviiliial* 
Bol  thr  iin-    <   i  ,itr  Mf  •  ii]\.   f-n*  thr  »u*»*>tn^^,  uf 
Ike   lliifiic  I"  )x-   ii<r<|      iiriil  li.<w  rill"!  that  pn>- 
periT  h««i'  If*  h  •!  ,:iiii  '.\  i«ri,iiirr^i  *   4  *.* 

fi     What    «ii«   tl.f   •■ri^'iti  '•f   •  i>*ii  «>yii*ir/j.  iri.'*J. 
knr §Ktfi$,  aitii  t»x\tmt  t  vi-IS. 
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t'».    I'ul   are  them  Bol  aoMa  fa 
are  faf^aMr  onlv  of  a  iraaaieal  Oi 
|»ertv.  and  which  biual  ikervfoffa  Mall 
I'oniOiiib  !    14. 

And  are  there  not  oiker  ikittga  ia 
|-rrni«nrht  |irii|irrij  mmy  m 
wiiulil  lie  fre<{ueailv  foaa4  wn 
had  niii  ihe  Uw  |irti«tdcU  a  fmmmAj  for  UM 
i-itnteaiebce  ?   14.  I'l. 
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I     Wiitr  are  the  •>*ffft%^ 
|>ertv.  %m  ct»nt  radi«t  ingwiakad 
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BLACKSTONE'S  COMMENTAEEES. 


4.  What  of  the  second?  16. 

5.  Of  what  three  sorts  or  kinds  are  thinfft  real 
usually  said  to  consist?  16. 

C.   Whnt  is  a  tenement  in  Uw?  17. 

7.  How  does  Sir  £dward  Coke  define  a  here- 
ilitameutf   17. 

8.  Does  either  of  these  kinds  of  thinge  real  in- 
clude tlie  other?  17. 

9.  Of  what  two  kinds  are  hereditamentM ;  .tdkH 
of  what  do  each  of  those  kinds  consist?  17. 

10.  Under  what  general  denomination  may  all 
corporeal  hereditaments  be  comprehended?  17. 

11.  If  1  convey  the  landy  doth  the  ttrueture 
upon  it  pass  with  it?  18. 

12.  How  is  water  considered  in  law;  and  by 
what  description  must  an  action  be  brought  to 
recover  it  ?  18. 

IS.  What  extent  hath  land^  in  its  legal  signi- 
fication, upwards  and  downwards  ?  18. 

14.  What  passes  in  law  by  a  grant  of  water  1 
19. 

CHAP.  III. — 0/  Incorporeal  Hereditamentt. 

1.  What  is  an  incorporeal  hereditament  f  20. 

2.  Of  what  ten  sorts  do  incorporeal  heredita- 
ments i^rincipaWy  consist  1  21. 

8.   What  is  an  advowsonf  21. 

4.  What  is  the  difl^erence  between  an  advowton 
appendant  and  an  advotcson  in  grots  f  22. 

5.  What  is  an  &dy owson  presentativef  22. 

6.  What  is  an  advowson  collativef  22. 

7.  What  is  an  advowson  donative  f  23. 

8.  What  are  tithes,  whether  predial,  mixed,  or 
personal?  24. 

9.  To  whom  are  they  due  ?  28. 

10.  Hy  what  two  means  may  lands  be  dis- 
charged from  the  payment  of  tithes  f  28. 

11.  What  is  a  real  composition;  and  by  what 
means  has  it  grown  into  desuetude  ?  28,  29. 

12.  What  is  a  modus  decimandi,  or  modus  only, 
as  it  is  called?  29. 

13.  What  six  rules  must  be  observed  to  make 
the  modus  good  and  sufficient  ?  80. 

14.  What  is  a  rank  modus'*.   30. 

15.  What  is  a  prescription  de  non  decimendof 
31. 

IG.  Who  are  personally  entitled  to  the  pri- 
vilege of  being  discharged  from  the  payment  of 
tithes'/  M. 

17.  From  what  original  have  sprung  all  the 
lands  which,  being  in  lay  hands,  do  at  present 
claim  to  be  tithe-free  f  32. 

18.  What  is  right  of  common?  82. 

19.  Of  what  four  sorts  does  common  chiefly 
consint  ?  32. 

20.  Wliat  is  common  of  pasture ;  and  of  what 
four  species  does  it  consist?  32. 

21.  Wluit  is  common  appendant?  83. 

22.  What  is  common  appurtenant?  38. 

23.  What  is  common  because  of  vicinage?  88. 

24.  What  is  common  in  gross?  84. 

2'>.  What  is  called  a  lord  of  a  manor's  ap- 
pro tin^jf  34. 

2fi.    What  is  common  of  piscary?  34. 

27.  What  is  common  of  turbary  ?  84. 

28.  What  is  common  of  estovers  or  hoUt? 
85. 

29.  What  is  right  of  tray ;  and  on  what  three 
reasons  may  it  be  grounded  ?  85,  86. 

80.  Upon  what  principle  of  law,  when  a  man 


grants  me  a  piece  of  ground  in  the  middle  of 
his  field,  does  he  at  the  same  time  tacitlj  and 
impliedly  give  me  a  way  to  come  at  it  ?  86. 

81.  What  are  o^Mf  36. 

82.  yfhtkitkTe  dignities?  87. 

83.  What  Are  franchises  or  liberties  ?  87. 

84.  Wherein  do  a  forest^  a  ehace,  and  a  park 
differ?  38. 

85.  What  is  tifree  warren?  88,  89. 

86.  How  comes  it  to  pass  that  a  man  and  his 
heirs  have  sometimes /rM  warren  over  another's 
ground?  89. 

37.  What  is  a  free  fishery ;  and  by  what  waa 
the  making  yranto  of  such  a  franchise  prohibited  T 
39. 

88.  Wherein  does  a  fru  fishery  differ  from  a 
several  one  and  a  common  of  piscary  ?  89,  40. 

89.  What  are  eorodies?  40. 

40.  What  is  an  annuity ;  and  wherein  does  Si 
differ  from  a  rent  charge  ?  40. 

41.  What  are  renU?  41. 

42.  What  are  the  four  requisites  to  a  rent?  41. 

43.  What  are  the  three  manner  of  renU  at 
common  law  ?  41. 

44.  What  is  rent-service  ?  42. 

45.  What  is  rent-charge?  42. 

46.  Yihski'is  rent-seek?  42. 

47.  What  are  rents  of  assize?  42, 

48.  What  are  chief -renU  ?  42. 

49.  What  are  quit-rents  ?  42. 

50.  What  were  anciently  called  white-rents  or 
blanch  farms,  reditus  albi,  in  contradistinction  to 
reditus  nigri  or  black-mail  ?  42. 

51.  yfhfii  is  rack  rent?  48. 

52.  What  is  b, fee-farm  rent?  43. 

53.  Where  and  when  is  rent  regularly  due  and 
payable?  48. 

CHAP.  IV.— 0/  the  Feodal  System, 

1.  Whence  is  the  origin  of  the  constitntioB 
of  feuds?  45. 

2.  What  mere  feuds?  45. 

8.  Upon  what  condition  were  they  held ;  and 
what  was  the  nature  of  the  feodal  constitution  t 
46. 

4.  At  about  what  time  was  the  feodal  polity 
received  in  England?  48. 

5.  Into  what  historical  mistake  hare  many 
writers  been  led  by  not  understanding  the  feodal 
acceptation  of  the  word  conquest?  48. 

6.  Upon  the  introduction  of  iht  feodal  ajstem 
into  England,  what  became  the  fundamental 
maxim  and  necessary  principle  of  our  Enf^ish 
tenures?  51. 

7.  How  was  the  feodal  system  affected  by  king 
Henry  I.'s  charter?  52. 

8.  How  by  that  of  king  John,  confirmed  by 
his  son  Hen.  III.  ?  52. 

9.  What  were  the  grantor  and  grantee  of  a 
feud  respectively  called  ?  58. 

10.  What  was  the  ceremony  of  granting  a 
feud?  53. 

11.  What  were  the  oaths  of  fealty  uidhama^f 
58,  54. 

12.  What  was  the  twofold  nature  of  the  feud- 
atory's service  or  suit  ?  54. 

18.  Why  were  the  feudatories  distingnitlied 
by  the  appellation  of  pares  cvrtis  or  curia?  64. 

14.  How  were  feuds  hereditary?  55,  56. 

15.  Why  could  neither  the  lard  nor  the 
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BLACKSTONB'S  COMMENTARIES. 


dared  to  be  the  ultimatum  of  their  amount? 
98. 

35.  What  waa  privileged  vUUnage  or  viUein  so- 
cagff  99. 

80.  What  speciei  of  our  modem .  tenure*  has 
arisen  from  this  ancient  one  ?  W, 

87.  Of  what  does  ancient  demesne  consiit?  99. 

88.  What  immunities  haTe  tenuret  of  ancient 
demesne  t  and  in  what  do  lands  holden  by  this 
tenure  differ  from  common  copyholds  f  99-101. 

39.  To  what  two  species  are  all  lay  tenures 
now  in  effect  reduced?  101. 

40.  What  is  that  tenure  of  a  spiritual  nature 
which  was  reserved  by  the  statute  of  Charles  II.  ? 
101. 

41.  To  what  services  only  are  the  holders  of 
lands  under  this  tenure  liable?  101,  102. 

42.  Wherein  did  this  tenure  materially  differ 
from  what  was  called  tenure  by  divine  service  f  102. 

48.  Can  lands  be  given  to  be  held  by  this 
tenure  now  ?   102. 

CUAP.  VII.— 0/  Freehold  Estates  of  Inheritance. 

1.  What  does  an  estate  in  lands,  tenements, 
and  hereditaments  signify?  103. 

2.  To  ascertain  this  signification  with  proper 
accuracy,  in  what  threefold  view  may  estates  be 
considered  ?  103. 

3.  What  is  the  primary  division  of  estates  with 
regard  to  their  quantity  of  interest?  104. 

4.  How  does  the  commentator  define  an  estate 
of  JreehoUif   104. 

5.  What  is  the  twofold  nature  of  estates  of 
/r^^AoW  (thus  understood)  ?  104. 

G.  Into  what  two  species  are  estates  of  freehold 
of  the  former  nature  again  divided?  104. 

7.  Who  is  tenant  in  fee  simple  or  tenant  in  fee  f 
104. 

8.  What,  and  in  contradistinction  to  what,  is 
the  true  meaning  of  the  iroTd/eef  104,  106. 

9.  Hy  what  words  do  we,  in  the  most  solemn 
acts  of  law,  express  the  highest  estate  that  any 
subject  can  have?  105. 

10.  In  contradistinction  to  what  has  the  word 
fee  the  a(ijunct  of  simple  annexed  to  it?   106. 

11.  Of  what  species  of  hereditaments  can  a 
man  not  be  said  to  be  seised  in  his  dkmesni 
as  o/fref   106,  107. 

12.  What  word  is  necessary,  in  the  grant  or 
donation,  in  order  to  make  a/w  or  inherit€Mcef 
107,  108. 

13.  But  by  what  five  exceptions  is  this  rule 
now  softened?   108,  109. 

14.  Into  what  two  sorts  may  we  divide  limited 
/e,s?   109. 

15.  What  is  a  base  or  qualified  fee  f  109. 

IC.  What  was  a  conditional  fee  at  the  common 
law?    110. 

17.  What  did  our  ancestors  hold  with  regard 
to  tlic  condttidn  annexed  to  such  a/f«?  110,  111. 

18.  But  what  if  the  tenant  did  not  in  fact 
aliene  the  bind,  and  if  then  both  the  tenant  and 
the  i-'fite  died  '/   111. 

19.  What  did  the  statute  of  Westminster  the 
sicnd  icoiniuonly  called  the  statute  de donis con- 
dttionnhftis)  enact  as  to  conditional  fees  f  112. 

20.  Whence  is  the  origin  of  fee-tail  and  rever* 
ivmi    112. 

21.  What  things  may,  and  what  may  not,  be 
entailed  under  the  statute  de  donisX  113. 


22.  What  is  the  first  division  of  the  Mwal 
species  of  estates  tailt  118. 

23.  YlhliBtaU general f  113. 

24.  What  is  taU  special  f  113,  114. 

25.  By  what  distinction  are  estates  in  gmttml 
and  special  tail  further  diversified  ?  114. 

26.  What  word  is  neoesaary  to  make  ^fes-taUf 
114,  115. 

27.  Is  there  not  another  species  of  entailed  «^ 
tates,  now  grovm  out  of  use,  but  still  capable  of 
subsisting  in  law  ?  116. 

28.  What  is  this  defined  to  be?  116. 

29.  What  are  the  four  incidents  to  a  tenancy  im 
tail  under  the  statuts  of  Westminster  the  seeeimdf 
116,  116. 

30.  What  and  when  was  declared  the  first  tnf- 
ficient  bar  of  an  estate  tailf  116,  117. 

81.  Can  an  estaU  tail  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason?  117,  118w 

82.  Do  leases  made  by  tenants  in  tail  bind  the 
issue  in  tailf  118. 

88.  What  construction  was  put  upon  the  ata- 
tute  of  fines  by  the  statute  82  Hen.  VIII.  o.  86t 
118. 

84.  What  exceptions  were  made  by  this  it^ 
tute  as  to  fineSf  and  by  the  statute  84  &  86  Hen. 
VIII.  c.  20  as  to  common  recoveries  f  118,  119. 

86.  Of  what  debU  are  estates  tail  liable  to 
the  payment?  119. 

86.  What  appointment  of  lands  entailed  by 
tenant  in  tail  is  good  without  fine  or  recovery  f 
119. 

37.  What  difference  is  there,  then,  between  the 
present  estates  tail  and  the  old  conditional  fern 
after  the  condition  was  performed?  119. 

CHAP.  VIII.— 0/  Freeholds  not  of  InherOemm. 

1.  Of  what  two  species  are  such  estates  of 
freehold  as  are  not  of  inheritancef  but /or  Itfe  only? 

120. 

2.  In  what  two  ways  may  an  estate  of  the  fini 
species  be  created?  120,  121. 

3.  What  is  a  tenant  pur  auter  vief  120. 

4.  Against  whom  (with  what  exception)  doee 
the  law  say  that  all  grants  are  to  be  taken  moot 
strongly?  121. 

5.  Are  there  not  some  estates  for  lije  whMi 
may  determine  before  the  life  expires  ?  121. 

6.  Why,  in  conveyancesy  is  the  grant  oaually 
made  **  for  the  term  of  a  man's  natural  life^'  ? 
121. 

7.  What  are  the  two  principal  inddeme  to  all 
estates  for  life  f  122. 

8.  yfh^i  tLTt  emblements  f  122. 

9.  yiho  \b  Si  cestuy  que  vief  128. 

10.  When  is  a  tenant  for  Ufe  not  entitled  to 
emblements  f  123. 

11.  Are  the  advantages  of  emblements  extended 
to  the  parochial  clergy?  123. 

12.  What  inridents  have  under-tenants  or  lemes» 
of  estates  for  Ufe  above  their  lessors  f  123.  124. 

13.  What  is  the  estate  for  Ufe  (of  the  secoad 
species  of  such  estates)  of  a  tenant  in  tatl  after po%» 
sibility  of  issue  extinct  f  124. 

14.  By  what  only  is  a  possibility  of  issue  ex- 
tinct in  law  ?  126.  ^ 

16.  Wherein  does  this  estate  partake  both  of  Mi 
estate-tail  and  an  estate  for  lifef  126,  126. 

16.  What  is  a  tenancy  by  the  curtesy  ef 
landf  126. 
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17.  What    fur    r^f)iii*lt^«    ftrt*    nereMary    !'•  I'l.    In  vhat  r&ar  U  a  f «■«■/•/ a-di  rtt^^tW^  *« 

birth  i>f    III**  r/.t.  /       aii.J   «h«l    |«    hr    ti"l    li.l    llir  llir  •'tii  ••n  rilKrr  ■I'tr  *    ]i*i 

death  f if  thfvi"'   I'JT.  lu**.  IT     ll'<»   lta«*  r«<iin«  of  U*   I#«»«>4   la   •««- 

1'.*.   Uhm  i*  a  'itfi*trif  in  fi-.n-^r  f   Ij'.*  nfriiriiiif  ilrtiu**^  »hvrr  »o  cvrtaaa  l#^^  u»  a«^ 

^1.    U  In  iii.»\  aii'l  ium\   lii>l  t>'  mii'.w^Hf    1^>  liofi^l  *    1 17 

'1\.    Hilt?  iriiiii-*  ••!   ttir  Aiif'-.-fi./  '.-11-  iLr    •  •'' •  1^     Hhat    norir^    |«    r«Nfui«it«    lo     %H.mr^.  Mm    % 

do9trr  f    l-|i>.    1  •!  r#n  !••'■«  'r«i*«  ^r.ir  !••  ^«  tr  '    147. 

2;!.   or    whui    fiiai   aii'l   niAj  nnf  «   m/>    Tr   rn-  1'*     In  what  rnir  »|i»rt»a  of  mmtm  st  w»  »  ;*• 

dttu»4*   I  :l               *  N-i/i  iiualiArJ  1.5  »hai  r   147.  I«m 

l!.'{     I  |--ti    «i)ial    |-fih«-i|ile    arr   all    rn'l- *•  mrnfw  'Jii     Hti4i  •ra'n.  ■  ii»  have  h^ra  iK«   r»**»  •  *%« 

■atlf?    I  -I  thr  .!'•  (i.r/  'rr#««i.-f  »aa  a«irr  frmai«>l  t«  «^i^« 

24.     il'itl    I    ri|C    11111*1     Ihv    Aif«/»f*.>/    )•(•    ■«  :«rl  r.f  !<•  llirir  fi/i"nfl/    14**.    14'* 

Un«l  ill  •thr  !••  •iiiMlr  f).i'i/i'r  >.  I.I  /  i.  ■ '  '    |.tj.  'Jl     Hl.At  kta<i  nf /r^A*.W  hat*  r»«'  «i«'^  ^i» 

!^'i     Hliiii    I*    iiviimliv    r.tllnl    lli«*   if-iiJoir  i    fr>^-  K.ti-hrt  *    1  |'t 

ArnrA  '   1-.'.  JJ     U  hai  arr  tkr  n.aiparaiiva  aJ«aataf«a  •/ 

l!li.    U  liitl    arr    t).t*    fuiir    •|'<H*ir«  nf  •/•••it    w*  intrrr«l  li^lwrrn    a  r^-f^kfUJer  :f   m^hsrt0m^* 

■Mbpinliiiir  '    loj.    )■•  '•-  d  'Ln'  /-v^r'-'in  an<l  ab  *»*—-iml*  ^rthm-i^^w  *    |  '«• 

27.   H(   villi    priri  iif  hi*  Ian<N  iniicKi    a   ftut-  2-:.    U  hai  i«  an  r«Mf' a/ «H.ifr' «»««  F    1 '4> 

bmmti  rtfh  u  \iy  n't  ,i,l  -.M'tum  *frlf  M  f   \.\.\   \','t.  '.'|     Ajcain*!   «hi>m  raa   au   naa    t* 

2H.    U  hut   |>  iiiiw  llir  iiiilv  Uiiiial  liltiPt'irii  nf  '*••  tufrriinrr  '    |.'rfi 

dottmrnf  /    |:i.'i.  2**     ll'iw    mu*!    aa  ovarr  uf    laa4a 

p 

ir>*.    H  liat    i^    rallt^l    Ihi*    irit/"H'  •    i/u  iriiutiHff  |irfirfl>^«lin|t    la    aa   urrMHi    n/    irvm^i^^M     afm.a«t    a 

ISA.  Un'iHt  *-v  •ufrTitnf*  fruB   lb« 

2M).    \l  hal  !■  a  an/  'Y  tiflm^'taurrmmt  *i/ tit.w^r  f  a  •iraiiifrr  *    1*4* 

la'l.  *.'••     Hhai  hav«  th«  vcaiutra  4  A  II   0*>i.   I!    « 

81.  IfiiW  iiia^'  i/i'M-rr  Iw  Korreti  ur   |>ri-Trnlril  *  'j:t  aii'l  T'  fiiat-fr«|  in  fhr  raara  of  a  **mmmf§  k««^ 
18<i,  lo7.  my  "c^  Ai«  r/ria  ur  ki«  o»a  a*  -'Kr  r    |«c  *   III 

82.  Ilow  i«  a  r-ftfure  ilrtini^l  h\  Sir   K*lwar<l 

CokrT    1..7.  ri!  AT.  X  -  0/ /:#;«!#«  a/^^  r-»^^«A 

X:i.     \lhrit   il|i|  llir  Mfntlllr  uf   Ui*»  \'tt'\fir  a*  to 

Umm^fk f  ./ rf   ]:',:,  |;:h  I     H  ii  ^t  ar>  ##><##>  a/^  ramdttmm  f   |«£ 

«4.    Ulrii  |..iir  r.-iiii.|t.--  imiM  »-■  iiiiiriiiallv  -•   *>' •!»•»  tw.fi*rla  arr  wr<f#»  «y^  ria  in  ■» 

obvrrTft  to  iiinLr  a  v^nturf  ieihmI  ?    !.>*«  ('*■> 

a;i.   HI.!!!    It  llir  ,.Mf.ri/r^  U  iiia.ir  I.,  ilif  •■  v  *'    ^'•■*  thr»*  olh»T  Ai«Aiia««/  m^im  wt%  » 

^*T  Dinriiap-T    |.>  r!u«l«^l  iifttlrr  fhi«  lart  ••tfi  •    |.%J 

3«i.    Whal    if    Ihr    »   in'ri-t*    Ih>    r^ii-ir'i    i-f    h«T  *■    ^ |»*»    •"   '•'•"*   •^'«    "'•*'*^  • 

jotntur*    i-fi    art-Kiilit  uf   il^  hiMliU   liia«|r  -.n  .1  l-ail  '•*  *    '*'• 

Itlle  *   I:>  **'-    '^7    *)>at  t*n  brrarhra  of  aa 

»7.    Wl.nl    HI.-  Ill-   r..fi.|.>irnti*-   f|.l*:iririi:r«  ..f  J«»"'«  "1  •»•■•*"**.'"''••• '^'    •'•* 

Rifiiali'i.  »..i»irii  f.»,.i»iri»./.  her  Bii.i.it..  rrf.*j»  •»     »..•  .|..  a  p./J.^  aail  •/^rarr  r^#«  «.««  a 

lyn    !.;■•                                                       '  r^«|i«N-i  iif   »..rf»i»f  |,Vl 

7     I  |**-ri  «)••!  |<riiiri|>la  pror»»4  all   tWa  s^ 

('II  \r    l.\        '"    /  .ir..  .'.i.  ."...r.  /'..A.;./.  ."•'«•''•  •»M-h  -rr  fi«ra  b,  U«  uf  i./i  «. 

iillirr*  *     I  •••• 

1.  Hm^t  arr  lilt*  rliii'f  •••ri*  Iif '•.' !.''j  /'If  rAaa  >*.    H  hat    la   aa   t9tiiU  9m 
frttkiu'i  'Mil  I.%4. 

2.  Hl,i%t  I*  all  'if  ;'r  '.  r  v''r«  *   1  M.  '.*.  Hf  »hat  i»u  Morl*  ar« 

S.    HhrtI    I*  a  r.    >.M   111  U«   '     III.  |.M. 

4.   W  hiti  t*  a  lr.i*r  iiif  a  'N//i/^»«,.n.'A  f   111.  In.   Hhat  ia  aa  r«r«f#"iAa  maa 

•^.    ||><«i    !i..ili\     )i>-iii"    •loia  ttir    !.»«   iri-k<i|i    in  r^n-ra/j  •  '    iK»  mant^r  t.f  ikit^'f    I.»4 

ihr  fi|<ai*f  "1   m  ilit^  *    III.  II.   H  Kai  i«  iha  diaiiaciioa  hm^y 

I'l.    H"W  riiu'lii  -k  .'«■»'«  '«:.i//  Imp  ilrfratril  hv  thr  rii  a   la  i/rn/  aatl  a  Umklmimm  or 

anciriit  1  •»      I  IJ  l-Vi. 

7.    \^ .'.  It   i-   an   iiiili*|H*ii«aMf>  ri*t|iii*it«*  i><  an  12.    Ia  all  in«tan<'r«  nf  hmwtmfwa  ar 

Mftffr  .'  r  •,.  'f  •    II.:.  fi.'*f"/ii#ar.  »h«rv  lh#  nfaJbfi»M  ta 

h     \\  li\    I  iiii..>r    :i    .'.  11^    r.  r   /, '/   riiii>nirnr^   ra  an/-'rr«iia.  wlial  f»tmt0  haA  iha 

/ulur'-.  ii.>-ii^"i  n  .'■•''  r  viri  nia\  *    ll.'..  Ill  ihr  nntArH'N  rrniaiaa  uahrokra  *   1^ 

'.*.    H  h  tf  I  .^'tii  }.  I*  a  ;''fi't:  /'-r  y-ira  in  ihr  'tt^-  |:t.    U  hrn  ar#  n-wirftfta—  void*    IAA 

memtf   III  14.   Hhrn  arv  matM.  afoa  fvatf  MarfAMa  ■ 

III.    01    aliil    i«    lir   |....«r«*r<l  «hrfi  hr  hi*  rn-  i"/a//  in  ihf  ^'fitfaf.  aad  wIm  !•  lha.<n/W  *    !' 

terrtl  ii.>-  ' '   III  1;.    «>r  what  I  »okia«k  an  MiacM  baU«  «•* 

11.     W  P.1I    .•   llii-    i«  if.il    ■llrtiTrlirr    lir'«i-rn    thc  la  y  -yr.   oT  f  trti^  f    l'i7. 

trrm  ah  I  '  J.f  '.'■:    i    ..i»'  '    '•.<■■!••'    I  ||  |i.     H  hat    it    i-irirti    m^Am^  ■»  ^mm«   m:^^^  • 

r.V     \W    it    III    'l.r   !•  '  i  J> '..'f  !••  all  '•■'  :  V   '.-r  v'.l'i  '  Ii*«7. 

141.  II  .  17     Hhat   ia 

III     H  |.  i"  I*  * p  i-    iifti  ri-iii'r --f  •iiiiitf  ii>ii  t't-r «pt-ii  -^-''y.--;/*    |.'»7.   I '•»■». 

a  f'n.M. '                  ir   I   I  '  ■■  I'lf  '   r  •,  r  'rr  «i:h  ri'^ml  I  **     \l  h«'  v^a  fra*far  aa  aap^faya  f   ISA 

Iti  rPH'  '.■■•'  I  .  r*     U  hrbi  r    !■   th#  iirifiB  flf  gTBMla^  • 

14     M  !. .'  .*  .11.    •-.i'f  u;  ki.;  '   1  I'l.  frr**  I -.'  ^rart  tj  vaj  af  wmr^f^f§9  IMl 
6bfi 


BLACKSTONE'S  COMMEKTARIES. 


20.  What  18  equity  of  redemption  f  169. 

21.  What  is  a /orwtoiure;  169. 

22.  What  are  estatee  held  by  etatute  merchant 
and  itatute  staple  f  160. 

23.  What  is  an  estate  by  elegit  f  161. 

24.  Why  are  estates  by  statute  merchant^  itatute 
staple^  and  elegitf  chattel  interests  f  and  not  freehold  f 
101,  102. 

CHAP.  XL— 0/ Estates  in  Possession,  Remainder, 

and  Reversion. 

1.  Op  what  two  natures  are  estates  with  regard 
to  the  time  of  their  eiy'oyment  f  163. 

2.  What  two  sorts  of  expectancy  are  there; 
and  by  what  acts  are  they  severally  created? 
103. 

3.  What  is  the  difference  between  estates  ex- 
ecuted and  estates  executory  f  1 63. 

4.  What  may  an  estate  in  remainder  be  defined 
to  be?  164. 

5.  When  lands  are  granted  to  A.  for  twenty 
years,  with  remainder  to  B.  and  his  heirs  foreTer, 
are  not  these  two  estates  f  164. 

6.  What  are  the  three  rules  laid  down  by  law 
to  be  obsenred  in  the  creation  of  remainders f 
105.  107,  108. 

7.  What  is  called  the  particular  estate  f  166. 

8.  Why  cannot  an  eMate  of  freehold  he  created 
to  commence  m/M/Mrof  166. 

9.  Is  a  remainder  an  estate  commencing  inprse- 
senti  or  in  futuro  f  166,  166. 

10.  What  particular  estate  will,  and  when  will 
tL  particular  estate  not,  support  u  remainder  overf 
100,  107. 

11.  Can  a  remainder  be  granted  of  a  chattel  in- 
terest f  107. 

12.  In  what  case  is  it  necessary  that  a  lessee 
for  f/ears  stiould  have  livery  of  seisin  f  167. 

13.  Need  the  precedent  particular  estate  and  the 
remainder  be  in  esse  at  one  and  the  same  time 
dunng  the  continuance  of  the  Jirst  estate  ;  or  what 
latitude  is  allowed?  168. 

14.  Of  what  two  sorts  are  remainders?  168. 

15.  What  are  vested  or  executed  remainders  f 
108,  109. 

16.  On  account  of  what  two  sorts  of  uncer- 
tainty may  remainders  be  contingent  or  executory  f 
109. 

17.  What  is  enacted  by  statute  10  &  11  W.  III. 
c.  10  as  to  posthumous  children  taking  remainders  f 
109. 

18.  What  are  potentia  propinqua  and  potentia 
remotisximaf   170. 

19.  Why  cannot  a  contingent  remainder  of  free- 
hold be  limited  on  any  particular  estate  less  than 
K  freehold  i    171. 

2< ).   How  may  contingent  remainders  be  defeated  f 
171. 

21.  Is  there  no  way  of  preventing  this  defeat  f 
171. 

22.  What  is  an  exenttory  devise  f  172. 

2'^  In  what  three  points  does  it  differ  from  a 
rematnilrr  /    172.  173. 

24.   Wli  y  may  a  devise  of  freehold  commence  in 


fufn 


ro 


173. 


25.  Witliin  what  time  does  the  law's  abhorrence 
of  a  perpetuifi/  declare  that  the  contingencies  of  a,n 
eifruforf/  devise  ought  to  be  such  as  may  happen  ? 
173.  174. 

20.   Why  does  the  law  abhor  a  perpetuity  f  174. 


27.  What  has  been  settled  in  order  to  prvTelii 
the  danger  of  perpetuities  as  to  the  personi  Ic 
whom  remainders  may,  by  an  executory  devise,  be 
limited  over  after  a  term  of  years  has  been  giren 
to  one  man  for  his  life  ;  and  what  has  been  also 
settled  as  to  the  contingencies  npon  which  raoh 
remainders  may  be  limited  to  take  effieot?  174, 
176. 

28.  What  is  an  estate  in  reversion  f  176. 

29.  What  are  the  two  usual  incidents  to  f«v«r- 
sionsf  176. 

80.  What  is  enacted  by  the  statute  6  Anne,  o. 
18  in  order  to  assist  such  persons  as  haTe  any 
estate  in  remainder,  reversion,  or  expectancy,  after 
the  death  of  others,  against  fraudulent  conceal- 
ments of  their  deaths  ?  177. 

31.  What  happens  whenever  a  greater  eitate 
and  a  less  coincide  in  the  same  person  in  the 
same  right  without  any  intermediate  estate f 
177. 

32.  What  one  exception  is  there  to  this  role ; 
and  what  is  the  reason  of  this  exception  ?  177, 
178. 

CHAP.    XII.— 0/   Estates   in   Severalty,    Jotni- 
Tenancy,  Coparcenary,  and  Common. 

1.  In  what  four  different  ways  may  estates  be 
held  with  respect  to  the  number  and  conneotione 
of  their  owners  ?  179. 

2.  Who  is  tenant  in  severalty  f  179. 

8.  What  is  an  estate  in  Joint-tenancy  f  179. 
4.  How  may  this  estate  be  created  ?  180. 
6.  From  what  are  the  properties  of  %joint-ettat$ 
derived?  180. 

6.  Of  what  four  kinds  is  the  unity  of  a/om<- 
estatef  180-182. 

7.  If  an  estate  in  fee  be  given  to  a  man  and 
his  wife,  how  are  they  seised  f  182. 

8.  Upon  the  decease  of  one  Joint-tenant,  what 
share  of  the  estate  remains  to  the  survivor;  and 
why?  183,  184. 

9.  Why  cannot  the  king,  or  any  corporation^  be 
Joint-tenant  with  a  private  person  ?  184. 

10.  How  may  an  estate  in  Joint-tenaney  be 
severed  and  destroyed  ?  186. 

1 1 .  But  why  is  a  devise  of  one  Joint-tenanft 
share  by  will  no  severance  of  the  Jointure  f  186. 

12.  In  what  case  is  it  disadvantageous  for 
yoin^-f«iian/«  to  dissolve  the /OCR/lire^  186. 

13.  Ylh^i  IB  hn  estate  heiid  in  coparcenary  f  187. 

14.  Who  SLTt parceners  by  common  law?  187. 
16.  Who  are  parceners  by  particular  oostoniT 

187. 

16.  What  are  the  properties  ot parceners  f  188i. 

17.  Which  of  the  four  unities  of  ti  Joint-ettaU 
htLXt  parceners  f  188. 

18.  In  what  five  points  do  parceners  differ 
from  Joint-tenants  f  188. 

19.  What  are  the  five  methods  in  which  j>af«e- 
ners  may  make  partition  f  189. 

20.  What  is  the  law  of  hotchpot,  which  ii  in- 
cident to  this  estate?  190,  191. 

21.  In  what  three  ways  may  an  estate  m  e»- 
parcenary  be  dissolved?  191. 

22.  yiho  Kte  tenants  in  eommonf  191-198. 

23.  Which  of  the  four  unities  of  u  Joint-estaU 
have  tenants  m  common  f  191. 

24.  By  what  two  means  may  tenancy  m  cmh 
mon  be  created  ?  192,  193. 

25.  Does  the  law,  in  ita  construction  ef  a 
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4m4,  faToiir  /omt'tfnamty  or  tennmiy  m  mi 

••j.  Whai  »r«  the  %nndfntM  AtfrDilinK  •  i*n*nnf 
m  rtfmtiHBn  *   1  '.*4. 

'St.  in  whfti  two  vft\«  »nlj  can  *stmies  m 
totmmon  Iw  ilumolvvtl  7    VJi. 

niAT.  XIII.— ^'/rA*'  r.'/*  fo  niiiy*  /f^.#/m  r;f. 

1.  Wii\T  iii  the  ftr/'  lt»  rAinyi  r^«/f    r.t.'i. 

1!.  H  hai  Arr  ihr  f«»iir  ii«TerAl  »ta|t«*fi  or  tlr|[rp^« 
re<|ui«tir  ii>  fiirm  •  runiplrir  ittU  ti»  UipU  antl 
tciiniii'ti  I  f«  *    I  V.V  1  'i;.  1  '.ni. 

it.  U  hat  i»  the  inrre  nakni  ^Miif^jflHin ;  hii« 
majr  it  h:i|i|M*fi ;  anil  in  what  ilf*grr«  is  ii  •  Irgal 
taief    V*\  I'.".. 

4.  Wh«l  arr  the  two  fMirtN  of  r%»jkt  i>/  /nmi^*- 
fMM ;  anil  h,v  what  iiiran«  niajr  Ihr  ftrvl  grow 
into  thr -iTiin*!  r  r.M..  |«i7. 

A.  Uha<  M  ihr  mrrr  nyAf  «/  f*f*'p*rttt :  ami 
bow  can  il  rrco%rr  ihe  nyhi  ut  f>*.MafMm»nf  1U7, 
IW*. 

Ill  \r.  WW  — ni  Tut*  hit  IhMcmt. 

I  \\\  what  two  mrth<Ml«  nisty  f  hr  fiZ/j'  In  tktni» 
r**ii  Im*  ri-«-i|>riM'ii11v  ai*t|iiiri*«|  mi  ihr  <inr  han«l 
ftBd  hml  iiti  thr  «ilhrr?   'Jtll. 

2.  Hhal  in  Ihr  rir/#  h\  ti^Mrmtf  *J«lI. 

X.  Uh^r  14  niN«iinyifiiiirv ;  aiitl  of  what  iwn 
kin.l-'  J'-J. 

4.  W  htTfin  ilo  thr«r  two  kin<lN  of  r».iw<ra* 
^Mifv  'litfer  r  '.tin.  *Jl»4. 

•k  in  a  hat  ili»r«  ihr  trrr  tN*in|t  of  mlhttrrai 
tvmtMfH/utfitft/  I'lin^i^t  T  'Jt^'i. 

ft  What  i»  Ihr  mrthofl  of  runipiitinir  ihr  dt' 
gret*  »if  rt.//ii/rf  if/  mN««rN'/uiiti'iy  '   ii**!.  i?*". 

7  M  hnl  i(i  thr  firni  rmU  itr  r.iNfM  nf  m  ^TtMnr/ 
nrroriliii^  l«>  whirh  rtutle*  arr  lraii*nitllr«l  fmn 
tbr  aiiirMi.r  tn  ihr  hrir  '  'J«v«.  J  In 

h  Hlirti  i«  fhr  fiiffrrrnrr  tirlwi^n  an  knr  ir/t* 
p«r»nf  ari'l  nil  A'rr  yrfHrnftt-tf  •    J<i>* 

*■*  Hhnr^iiiMii  lir  acritiinfr«i  *iirh  an  ancr^tur 
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■ 

ihr  ht*mmi  III  ihr  Aral 

214.   I'lir  ibia  rraaoA,  i«  vbai   k»m4 
kuif'f'l  <* «/  ni»  iiu|4Niin*rni  lo  ibr 

i:4.   H  hai  i»  iba  aavMlb  m4  Um 
of  MAmirtwvf  2jU. 

'J-'i    What  ia  iba  BMai  prabftUa 
rw.vf  -.•.;:» 

•*••    Uhrn  i«  thia  nU*  loCall/  r«« 

/;irA#«i. 


I.  WiiiT  ia^r^A«w.  tabra  In  iia 
Bfial  rttmaivr  arnaa*  341. 

*1.    If  an  r«r«f#  hr  iMdr  lo  .%.  far  bfo. 
t«>  hi*  right  hrira  m  ^#c,  b^  wbal  aball  lb« 
takr?  '.'4.:. 

a.   Hhai   waa   mrant  b/  cttlUaf  II  iJ 
Norman  Cnm^mert^rt  1*4:1. 

4.  In  what  two  p«iinta  <lnea  iba 
Hferi  liriwrvn  Ihe  an|aiPiliaa  of  9M  «•««•*  b«  ^ 
•rraf  bimI  by  /larrAaii  |inaripftil/  r  ■■■ii  *  Stt^ 
244. 

fi.   Wbai  11  va  BiHbwU  of  iMiiiiriAg  %  Mfi»  ta 
##r«if#j  ilora  fmrrk^M  iMcliida  '   344. 

t'.    W  hat  I*  'i<'A<'uf  r  :*44.  L*4.'i 

7.   Ififin  what  prinripU  ia  ibo  Ini 
fi.un<lr«i?  ■J4.V 

h.    Uhai  arr  the  Aral   ibi 
Am/if /./#  AitMW  ia  wanliBf  ?  34A 

*.*     Vkhal  la  Ihr  ft«urtb 
him^  ia  wantittir*  *.*4«i.  347. 

|i»    What  la  iba  Aftb  cmoT  347.  34« 

II.  Who  arr  k^^t^fd  f^m*  mmA 

of  hia  mAmfdiMv;  aaJ  ibia  fur  vbAl 
aona*  34M 

11'.   What  IrfrnI  A^« 

l.t.    W  hai  ia  ibe  aialb 
A/wM/ia  wantinir?  34*A 

14     What  la  Ibe  Jift 
ratlin  i>n  thr  /■/»■•/  of  «Ami  m  ika 
ffit  an'l  of  «4/«r«/tf«fM«  f  349.  VdM 

V*.   if  an  «/i»w  mma  iiiio  Kaytaaj 
ha\r  i*«ur   iwo  •••n*.  who  arw  lbati>y 
tm»m  fu*j'^t»,  an«l  onrof  tbaa  pvrbaao 
ilia,  whti  ran  not  ba  hia  Amt.  na4  vb;  * 

l*V  What  i«  rnartf«|  bj  tbr  flialwte  II  A  12 
W  III.  r  A  aa  to  iba  mi 
mAkt'*  4rnviB|r  tbair  yt4i\ 
an«l  h>iw  i«  ihia  ataiuia  ^aaiiAa4  by  tbM  af  9A 
4Sro.  II    c.  X'.i?  3&I. 

17.   What  ia  iba  aavatttb 
«Alf  M«.^ia  VMiiiBK?  9SI. 

IH    W bat  ia  Iba  aitiraaw  bati 
of  UndM  lo  tba  Amy  aftd  iariaaf  U  ika  JMf 
•J.%4. 

l'.t    Ht  what  ma«M a«l/  cm  lbs  in   ■!■  ■  ^ 
A/n^  br'abaoiuial/  rMwtwd?  SM. 

'J«i.    If  a  man  atimmttd  ba  pM4aaa4  by  ^ 
king,  ran  hi*  »«4i  inbarit?  SM. 

31     If  a  man  hava 
an«l  aftrrwanta  |«nlMiad.  Ml4  Ibatt  bwwt 
mil  •■»•  uhI  4m,  «bo 

'.*'.*    If  iba  aiicwalar  ba 
hr  A/iri  lo  aarb  oibar  ? 

'.M    WhM  i«  •larlara4  ift 
ni'f  rrrairil  hj  ad  uf 
of  llaa.  VUL ; 
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BLACKSTONE'8  COMMENTAEIBS. 


24.  Tn  what  singular  instance  are  lands  held 
\r\  J^f-tunpU  not  liable  to  etchtat  to  the  lord^  oTen 
when  their  owner  is  no  more,  and  hath  left  no 
heirs  to  inherit  them?  25t>,  257. 

2o.  What  is  the  eighth  and  last  case  wherein 
inherUnhle  blortd  Ih  wanting;  and  how  does  this 
case  ditTer  from  all  the  rest  ?  257. 

CHAP.  XVI.— 0/  Title  by  Occupancy. 

1.  What  is  occupancy?  258. 

2.  To  what  single  instance,  so  far  as  it  con- 
cerns real  property^  have  the  laws  of  England 
confined  this  right  f  258. 

3.  \V  \\y  was  no  right  of  occupancy  allowed  where 
the  king  hud  the  recernon  of  the  lands?  259. 

4.  W  hat  if  the  estate  pur  outer  vie  had  been 
granted  to  a  man  and  his  heirs  f  259. 

5.  Hut  what  do  the  statutes  of  29  Car.  IL  c. 
8  and  of  14  Geo.  II.  c.  20  enact  aa  to  this  estate  f 
259,  200. 

6.  What  is  the  commentator's  opinion  as  to 
the  operation  of  these  statutes?  260. 

7.  What  is  the  law  of  alluvion  and  dereliction  f 
261,  262. 

CHAP.  XVII.— 0/  TUU  by  Prescrq^tion. 

1.  What  is  title  hy  prescription ;  and  how  is 
it  distinguished  from  ctistomf  268. 

2.  What  is  called  prescribing  in  a  que  estate? 
264. 

3.  What  has  the  statute  of  limitations^  82  Hen. 
VIII.  c.  2,  enacted  as  Xo  prescriptions  f  264. 

4.  What  sort  of  hereditaments  may  be  claimed 
by  prescription  ?  264. 

5.  Why  cannot  a  prescription  give  a  title  to 
lands?  264. 

6.  In  whom  must  k prescription  be  laid?  265. 

7.  If  the  thing  prescribed  has  what  inca- 
pacity, why  cannot  the /^rMcrt/y/um be  made?  265. 

8.  Why  cannot  dtodands^  felons*  goods^  and  the 
like  be  prescribed  for,  while  treasure-trove^  waifs, 
es(rat/.%  and  the  like  can?  265. 

9.  For  what  more  may  a  man  prescribe  m 
himself  and  his  ancestors  than  he  may  in  a  que 
estate :  and  why  may  he  do  so  ?  266. 

10.  Is  there  not  a  difference  in  the  inheritance 
of  a  thing  prescribed  in  one's  self  and  one's  an- 
cestvrs,  and  one  prescribed  tn  a  que  estate?  266. 

CHAP.  XVIII.— 0/  TUle  by  Forfeiture, 

1.  What  \9  forfeiture ?  267. 

2.  Hy  what  eight  means  may  lands,  tenements, 
and  hereditaments  he  forfeited?  267. 

3.  What  are  the  six  offences  which  induce  a 
for  ff  if  lire  of  lands  and  tenements  to  the  crown? 

4.  Of  what  three  kinds  is  the  alienation  con- 
trary to  law  which  induces  h  forfeiture?  268. 

5.  What  is  alienation  in  mortmain,  in  mortua 
manu  f  268. 

6.  How  were  common  recoveries  invented? 
271. 

7.  How  were  uses  and  trusts  invented  ?  272. 

8.  What  is  license  of  mortmain;  and  how  has 
it  been  dispensed  with  ?  272,  273. 

9.  What  is  enacted  by  the  statute  9  Geo.  IT. 
c.  36  as  to  lands  and  tenements,  or  money  to  be 
laid  out  thereon,  given  for  or  charged  wiUi  cheh 
ritabUuses?  273,  274. 


10.  Who  are  excepted  ont  of  this  act;  and 
with  what  proviso  is  the  exception  made? 
274. 

11.  Why  is  alienation  to  an  aUen  a  cause  of 
forfeiture?  274. 

12.  When  are  alienations  hj  particular  tenante 
forfeitures ;  and  to  whom,  and  for  what  two  rea- 
sons? 274,  275. 

13.  What  is  it  if  tenant  m  tad  alienes  in  fee; 
and  why?  275. 

14.  In  ctMe  of  forfeiture  hj  particular  tenami$, 
what  becomes  of  all  legal  estates  by  them  befora 
created?  275. 

15.  What  is  disclaimer,  in  its  nature  and  con- 
sequences? 275,  276. 

16.  What  IB  forfeiture  by  lapse?  276. 

17.  In  what  two  cases  can  no  right  of  ^ptt 
accrue?  276. 

18.  What  is  the  term  in  which  the  tUle  to  pra- 
sent  by  lapse  accrues  ?  276,  277. 

19.  What  if  the  bishop  be  both  patron  and  or- 
dmary?  111. 

20.  What  if  the  bishop  or  metropolitan  do  not 
present  immediately  upon  lapse  ?  277. 

21.  What  if  the  king  do  not  ?  277. 

22.  In  what  cases  only  is  the  bishop  required 
to  give  notice  of  a  vacancy  to  the  patron,  in 
order  to  entitle  him,  the  metropolitan,  and  tha 
king  to  the  advantage  of  a  lapse  ?  278. 

23.  When  does  the  law  style  the  Inshop  a  dU*- 
turber;  and  of  what  does  it  consequently  de- 
prive him  ?  278. 

24.  What  if  the  right  of  presentation  be  con- 
tested? 278. 

25.  What  is  forfeiture  by  simony?  278,  279. 

26.  Is  it  simony  to  purchase  a  preeentation,  the 
living  being  actually  vacant  ?  279. 

27.  Is  it  simony  for  a  derk  to  purchase  the 
next  presentation  and  be  thereupon  presented  t 
279,  280. 

28.  Is  it  simony  for  ^  father  to  purchase  raeh 
a  presentation  for  his  son?  280. 

29.  What  if  a  simomacal  contract  be  made  with 
the  patron,  the  derk  not  being  privy  thereto  t 
280. 

80.  Are  bonds  given  to  pay  money  to  dia- 
ritable  uses  on  receiving  a  presentation  to  n 
living  simoniaeal  ?  280. 

31.  What  bonds  of  resignation  are  not  ttMom- 
acal?  280. 

82.  Are  general  bonds  of  reeignation  legal? 
280. 

88.  What  are  the  only  causes  for  which  the 
law  will  justify  the  patron's  making  use  of  mdk 
a  general  bond  of  resignation  ?  280. 

84.  Of  what  two  kinds  are  the  conditions  tha 
breach  or  non-performance  of  which  induces  a/br- 
feiture?  281. 

85.  What  is  waste,  and  of  what  two  kinds? 
281. 

86.  What  are  the  general  heads  of  waste  in 
houses,  in  timber,  and  in  land?  281,  282. 

87.  Who  are  liable  to  be  punished  for  wotlf, 
and  who  not  ?  282,  283. 

88.  What  is  the  punishment  for  committing 
waste  ?  288,  284. 

89.  By  what  may  copyhold  eetates  h^farfmUit 
284. 

40.  Who  is  a  banJm^t?  285. 

41.  What  becomes  of  a  bakkn^e  landa  aad 
ienemenU?  285,  286. 


ANALYSIS  i»F 


I:J     W.'i.  ».ti!f  fil.i*  rii-rpi>n  !.■•  'li*  a'aiutr 

21    J-a<        I  :  •    4  .-'.    ■  .|>    1     ■  :..-      1-1-4.      -f    A 

^ft* '  .;  "  •    '■"        •  1.    Hi  ^    ri  f ».  ■,,    »•  ■  ..i.  .  i,  -.  i-r 
fr§tr§t    •.  •    .••« 

•  II A  I*    \  I  \       '  *'    r.'.'     *  .  I    "ii  i.'i.*n. 

I.  Wii»T  ■■  ■'...  ••!  n.  f  tir 'V  f'.^^,  nr  r  ii*'''.aj'. 
in  ita  lilt  .•<•!  -.  r.*«      'J»7 

3  II    «■   I.   •:•■  viii  f  n ' I •■  .•«!'■•  »•  «n<l  tnrrr  f^.t- 

4  W  r.  .•     ■••:.    »i»-r:j*i    ■  •     r    (•«*r*>Mi  arv  in- 

't      \  •■    •  ■  1     ■   »■'  '■,  -1  ■•#    tn  I    »  ■  '-f  ••*#  fif  uiu-t§ 

ftb'l  /* n    ••••  f.*  "f"!    'V    !•  •'  n  f.  fthJ /<•• 

•r»ii«  ■.'  •/  '    .'!.-'#•    «..!l  •    •.*••! 

»*  ^1'.*  »  ■  ••  •  'w  •  I  jra.|  I. |M  I  wn  'li^ali.IitT 
in  ftflfT  I..  %\"\.\  !»!■  *•■!••  '."M.  ".'••■J 

T  Ml*  l.i«  firii  hnr.  ■•r  i-'hrr  j-^r^-a  inlr- 
reinr.l    I'l.  i.|  u  •  •."rj. 

h.    II -iW    t:i»v  lhf>  yu^^KuM  of  »    f^-^^.f  f-f   J* 

l<.  Uhat  of  ih^  r^ni'V'iR''''  'tr  r>ihrr  r<>n(rmrl 
of  s/'-^'  "  ■<"'  •  *.•*•:*. 

lo"    Wj.*i  ..nlv  rttD  in   »'.'«•  Ii!i'  '.-'I 

II.  Hint  Arr  thr  Irpml  ni-lrnf-m  iif  j.ir^  j.'i.-nj 
called'   ."•! 

IJ    Of  what  fiiur  kinJi  »rr  (hp«>«  /"ai^.h!  ««. 

ri!  \p    XX  — "/  .I.i"i:-|  1   »y   /"'/. 

1.  What    i«   a   J^fnJ  in    it«    ^ncrsl    nalurrT 

2.  Vk  hat  in  an  m^mfwr^  ?  2.*V 
S.    ^Uai  !■  a  rKtr9>fritphf  :.**.<•'•. 

4.  Mtiii  li  1*  thff*  orv^jia/,  an*!  which  the  covn. 
itTfHirr.  i.l   «  .|fr«i  ?    :.•*.•••. 

I'l.    Hlmi  i«  a  •/«#!/.;>. h7?   J>* 

ti.    H  (i  It    arr    ihr   fi|[hl   rr<|ui«ilr«  of  a  ^W 

7  Wi.ai  arr  thi*  ri^ht  u*u«l.  furnial,  an  1  or- 
derU  |>«rr«  ••r  a  -u^U  '  J'.ih  .inl.  .:it| 

»•     Hh»?  4r»-  ill*' ;"««ij«fl  •>!    a    IrtMl  •   ■."••• 

*.<.    Ulitt  ,11  ■•  iiir  ffiftrnium  mwi  tmfn  i^m  '  J'.**«. 

l*t.    Hi.ai  |.  till*  Tfit.'iium  *    «••'• 
11.    H  liil  i»  »  «•  ■•■  i  '.   ii  '    J  '  '.    .■•» 

1:^    H  li  i[  i.  (I..- •  :tii t  h  jf  i>. ->. "  ;iiit». 

Sol 

14      Hii4i     «!!«    ilir    •Itlfi  ntf  r    l>f!«rrii    .'i<i#  f  •' 

aii'l  *"  .       ' .    t  ff  ii  '%  '  ..Hi.  ..I  .' 

!••      U  '   ii    «  kR   a    fc'jrrift'v    r   fiv.-i*i;   *y*iu- 

!'■  Ill  I  ■•••  thf  If  f'' m  >r  «  !•  iii>:t.l.  filial 
wa*  f:  •■  ■■►     jii.'  n  •■!   ii.««  •'■'  *     "J 

W  W  |-  ■'  i-.'i/t  aifa.:!*!  iin-  .'ir  ar*  a<  w 
K<H^1  *     •  i . 

1>«     U      »     I  If     .  I  ..,  .    ■,  •    .;ii| 

r.»  W  !i  it  •  II,*-  'Lfl.ti-ii  f  ..I  rlTi'.-t  Jtriwrrn 
nue'i-T  '.   ■:         .  -i    II,  1         •      i.i*.   .1.  ;   It  r^    .  M     •'» 

mn*i  'Ml  .>  •( 

i^^.  I  r  u  •.  k!  H'i«  II"  I,  k«  ll.»»  --.K'n  ^^^  m 
BixltTTi  IT  •■  ■;  ••.  I.  !ai.*  *..|  •  r-ftlr-l  tlir  ku^- 
r*ii.*>  '      i»* 

a!l .  <  >;  « :.4t  'i-'f*  ttir  ''  *i '.  .fi  •■  iif  a  'itM-l  run- 
■iat  *  ■:•■( 

i::^  In  a  :"i  icovl  mih  Bu.  ur  a  falac  ^tt  f 
lOi. 


L't     H  !  rr.  i«   It   n««rM«r7  to  ik«  «mL 
-.■''••J  :•.  rra  1  i!  |..  -r.^  f-i-    «■  *    .'^"^ 

.4     M:.»:     '    a   v.  r  w  rra>l  la-wl;  *    »4 

•  •     I*    .;    •.••r««Arv    la   ••/«    ••  veil    ••   aa^ 

it.  t  '    .'.•    .,    .  •, 

i»  ;•■  f  rt.    ai  1   '      ••? 

.'7  Hf.4i  :•  ibr  lilferrarv  b*t« 
an  '•"-  k   '      *  7 

•'«  nf  «Lai  uw  !■  ihr  «/'#•'« 
•  •  '• 

•'.*     Mu«l    Ihr    n/a^i 

Itv  vbai  flfr  Birafti  Maj  a  ^Mirf  W  a< 

;i« >.  .;*»•■ 

:l  H  hal  arr  thr>*»  ^»^  ralU«l  vhi«*  ■■ 
^riirrmili  uw-l  iB  iKr  ai»caai*«*a  •€  raw^  isLMa' 
.!••■• 

Mf  vhai  !»••  Aaiurra  arv  i^t^w^v*****  w 
til  tlir  ^lall^rr  in  whirh  thrj  nir«i««  t^e«r  t««ia 
an-l  rft   »ri  '   .iii*i 

.;.;     Ill    «hi!  !«••  kiD^li   arv    riai    y^iai  ly  ^ 

.:4     H  bat  arv  ihr  an   ap^vWa  ef  •'^^■aai   «^ 
r^««»ii.-"      ani  «li«l  iLr  £iv  lY   4fv-iv«.'^«  *    214 
.v'l     H  Sal  1*  a  »'*fwm0tk'f   r^ln 
M  hAi  !■  Lrcr««arj  lo  iW 

•7     H  hai   if  an    'nr  dava  Wfucw 

.'>     11}  «tiai  4*iii*^  i«  a 
K  U  ff.f*  ma<lr  lo  ihia  ila;  *   a:i 

.!'•  What  !■  nrrrMarj.  kj  tW  mmmm^  ^b. 
lit  l>r  Dia'lr  upoa  every  fr««f  «f  aa  mt^sm  «f  *^ 
A4^^  ia  4^r^i.«i«r«r«  <«r^w«W  r  114 

4*>.    H  liai  I*  aecTMarv  la  Irmmm  htm  ptmt  ^  X:i 

41.  WhT  raaa.ki  frrekoUa  hm' mm^  to  ra^ 
Oiciirr  m  'kfn'-   '    -U4 

4J     If    a   ""»4W4/  fv^mi^  ^  rrmim4   m,"^ 


an-l  rt|<rrf ini  no.  a  U*»»  fvr  f«mr§  m^w  m  W*.^^ 
Ill  »|ffii  Diu«t  I  he  .'rrrr«  br  ma4«  *   114.    *Ta 

4.1  Iif  what  l*0  hlB<it  ll  iffr«»y  «/  «^* 
31.*. 

44    If.w  I.  .'irrry  IB  ^*WptrfMrmt4  •  S!^nt 

4*1     H  l.al  I*  /if^ry  IB  /«v  t    1|^ 

4«>     U  kal    It   the   runrtpmmtw  hj  f\^ 

.ill*.  ■;i7 

47     H  hai  are  7»eafj  <-*^<^f  #■»■  it  »  11? 

4V    Hhal  I*  a  /'-Mrf  317.  31« 

4'*    Hhai   «a«  :ke  oM  Meaaiaf  W  "W 
'r-ai.  .11  «l.i>lt   •rfkM   ll  ■•  aw>4   IB   Ike    ^y^tfaa 
I.-     Iff  of   a  '.t-««r.  "Ik  'ji-n  let     *    2I« 

■'•"     T-    «!iat   ••ne  aifeTiea  «if  i>— ■    aa  hm^j  ^ 
full  iiiir«*ari  '    --l^. 

Mi.a:   itiree  aiaaacT  mi  pcraatta  4aaa  vte 

r*.  ;      lit;    UfalUle.    ..J     llcB     VIII       C       S^    IMf     WT 

!•■    fii«kr    tfi»'§  fur    lArrg   ura    oc    aae-^tttf  j^mb^ 

r.iii  «tiat  are  the  aiaa  rn|m*Miaa  t^ai  iW 
>'  «iitir  ■|>«M-ilira  whirh  aivaC  W  eWarva^  la  tf^MT 
!••  ft  iiii-r  liir  .'''if^j  hia4iaf  *  119.  Um 

I  n'l  •■  uii  ler  what  Ml  n^falaiMtta  At  tte 
/{•.J*.:*!,  .-r   •■'•>:  aiv  •(aiatea  «f  Piiahit  iv> 

nil  i  ai!  /--•ff'-nj  aa«l  nrtra,  fraA  BakM^  aa^  ^MS 
ut  il.rir  Un.U'  iS.li.  .t;*l. 

■M     I*  liirrr   a*4    aaalfccT   raAfiftMa  VttA  1^ 
irar-l  Im  rwto/f-ftMMM  bj  iW  oiia  I9  Bhai  c  i* 


•   > 


.V.    Uhal  reairaial 


BLACESTONE'S  COMMENTABIBS. 


50.  What  is  an  exchange  f  828. 

67.  Is  either  livtrjf  of  teiam  or  entry  neoeiiayy 
in  order  to  perfect  an  exchange  f  8i28. 

6^.  What  is  ti  partition  f  824. 

(><.K  Can  a  partition  be  made  bj  jMTof  onl/.  In 
any  case  ?  324. 

(U).   Wliat  is  a  release  f  824. 

6 1 .  For  what  five  purposes  ma/  reUaeee  eaure  ? 
324,  325. 

02.  What  is  a  confirmation^  825,  826. 

03.  Why  is  not  a  livery  o/eeiein  necessary  to  a 
releajtf  or  confirmation  of  lands  ?  825,  826. 

04.  What  is  a  twrrenderf  826. 

(>.3.  Why  is  not  a  livery  of  eeisin  necessary  to 
a  iurrendcr  f  320. 

00.  What  is  an  aaeiyntneni ;  and  wherein  does 
it  differ  from  a  lease  f  326,  827. 

67.  What  is  a  defeazance;  and  may  it  be  made 
after  the  original  conTeyance?  827. 

08.  What  are  usee  and  trusts  in  onr  law? 
328. 

09.  Who  were  the  terre'tenantf  and  who  the 
eestuy  que  uee,  or  the  eestuy  que  trust  f  828. 

70.  What  was  done  by  the  etatuU  of  uses,  27 
Hen.  Viil.  c.  10?  382,888. 

71.  In  what  do  the  contingent  or  springing  uses 
of  a  conveyance  differ  from  an  executory  devise  f 
334. 

72.  Why,  in  both  cases,  may  tkfee  be  limited 
to  take  effect  after  9k  fee  f  884. 

73.  What  is  a  eeeondary  or  ehifting  usef  886. 

74.  What  is  a  resulting  use  f  886. 

75.  May  usee  originally  declared  be  reroked 
at  any  time  and  new  ones  declared?  885. 

70.  What  is  the  origin  of  trueU  f  885,  886. 

77.  How  do  the  courts  now  consider  a  Hmrf- 
estatet  337. 

78.  To  what  twelfth  species  of  conoeyanee  has 
that  by  livery  of  seisin  now  giTen  way  ?  888. 

79.  What  thirteenth  species  of  conveyance  has 
been  introduced  by  this  statute  of  usesf  888. 

80.  What  was  enacted  by  the  27  Hen.  YIU.  o. 
10  as  to  bargains  and  sales  t  888. 

81.  What  gave  rise  to  ih.^  fourteenth  species  of 
conveyance ;  and  what  is  its  nature  ?  888,  889. 

82.  What  may  be  added  as  a  fifteenth  and  a 
sixteenth  species  of  conveyance  f  889. 

83.  What  are  the  three  species  of  deeds  used 
not  to  convey  but  to  charge  or  discharge  lands? 
340. 

84.  What  is  an  obligation  or  bond,  whether 
sinyle  (nmplrx  obligatio)  or  conditional;  and  how 
is  it  a  charye  upon  lands  ?  840. 

85.  When  is  the  condition  of  a  bond  Toid;  and 
when  the  bond  itself?  840,  841. 

8^).  On  the  forfeiture  of  a  bond,  what  sum  is 
recoverable?  341. 

87.  What  is  a  recognizance;  and  wherein  does 
it  differ  from  a  bondt  341. 

88.  What  is  a  defrazance  on  a  bond  or  reeogni- 
znnre,  or  judymrut  recovered;  and  wherein  does  it 
differ  from  a  common  conditional  bondf  842. 

89.  What  general  registers  for  deeds,  wills,  and 
other  acts  affecting  real  property  are  there  in 
England  and  Scotland  ?  843. 

CHAP.  XXI.—O/  AUenation  by  Matter  of  Bscced. 

1.  What  are  assurances  by  matter  of  record  f 
344. 

2.  0^  what  four  kinds  are  they?  844. 


8.  What  are  the  Intentions  of  jMwote  aett^ 
parUamenlt  844. 

4.  With  what  oaations  and  preliminaries  sr* 
private  acts  of  parUeaneni  made  ?  845. 

5.  In  what  are  the  kinffs  grants  contained? 
846. 

6.  What  is  the  differenoe  between  the  km^9 
letters-patent,  Uterm  patentee,  and  his  writs  elsM^ 
liierte  dausmf  846. 

7.  In  what  three  points  does  the  constntetim^ 
of  the  king^s  grants  dilTer  from  those  of  a  sttk^ 
jeetf  847,848. 

8.  What  is  a  fine  of  lands  and  tenemsats? 
848. 

9.  What  is  the  origin  ot/Sneef  849. 

10.  Why  is  ajSiM  so  called?  849. 

11.  What  is  tJie  action  ^  eosciuml  upon  wUek 
the;(se  is  founded?  850. 

12.  WhatistheprtsMT/iMf  850. 

18.  What  is  the  licentia  coneordanif  850. 

14.  What  is  the  king^e  silver,  or  pest  fkmf 
850. 

15.  What  is  the  concord;  and  who  is  the  m^ 
nisor,  and  who  the  cogmMsef  850,  851. 

16.  How  must  the  acknowledgwu$U  be  madai 
and  how  far  does  this  mcknowledgwtent  complila 
ihtfinef  851. 

17.  What  is  the  note  of  ihtfinef  851. 

18.  What  is  the/oo^  of  iho/inef  851. 

19.  What  proetmtations  of  Skfine  hath  the  Bl»- 
tute  added  to  prerent  the  levying  of  one  hy 
fraud  or  eovinf  852. 

20.  Of  what  four  kinds  are/iMi  thus  lemcdf 
852,858. 

21.  What  is  a/ne  sur  cogmMonee  de  droit,  omm 
ceo  que  Uadds  son  dome;  and  of  what  eAcaoy  it 
it?  852. 

22.  yihntlMtkfins  sur  cogmMonceds  droit  tmUmitf 
and  for  what  is  it  commonly  used  ?  858. 

28.  WhatisajSiMfttreoiiMMdf  858. 

24.  What  is  a  JSns  emr  done,  grmnt,  H  rmdm , 
and  wherein  does  it  differ  from  the  fine  sur  m^ 
nisemce  de  droit,  come  ceo,  ^e,  f  858. 

25.  What  are  the  loree  aad  eflisot  of  Jbmf 
864,855. 

26.  What  are  the  three  elssses  of  persowi 
bound  by  a  fine?  855. 

27.  Who  are  the jMrfMtto  tifine,  and  how  ar* 
they  bound?  855. 

&.  Whoare/wmef^  aadhowareth^boaa4t 
855. 

29.  Who  are  strangers,  and  in  what  cases  ar« 
they  bound  ?  856. 

80.  But  what  is  necessary  in  order  to  Bttkt 
%fine  of  any  avail  at  aU  ?  866,  857. 

81.  Upon  what  neglect  of  the 
or  reversioner  does  a  tenanfefor  life  levying  m/bm 
fail  to  forfeit  the  estmu  from  the  latter  to  tkt 
former  and  6ar  it  forcTer?  856. 

82.  What  is  the  nature  of  a 
and  how  far  is  it  like  mfinsf  857. 

88.  What  is  the  writofprtse^  quod  reddM; 
and  what  does  it  allege  ?  858. 

84.  Who  is  the  dmmdmt,  and  who  cha  db> 
fendantf  858. 

85.  What  is  the  vomAer,  uoemtio,  or  ca.Tsy  is 
wmrranty;  and  who  is  the  uouckeef  868. 

86.  Who  is  tha  reeowerer,  and  who  the  rec$wmm9 
858. 

87.  What  is  eaUtd  tha  riessyaMi  or 
is  vaiuef  859. 

•Tl 


ANALYSIS  OP 


who  IM  ll|lUf«llv  flip  r..»niii#t^   f.iMi'A^'  '    .iV.I. 

8lt.  M  hnt  X*  ■  r^roi^ry  villi  tifU^'^  r-mrkfT ; 
and  whv  I*  II  ni'W  u«imllT  rni|ili*vr«l  T   .'IV.! 

4<).    Uhai    |4   thr   rr»«iin   vliT  tlir  um^  in  tmtl 

41.  In  «ili«t  hjclit   liAT*  i»ur  miMlrrn  mttrts  n/ 

42.  Ili<w  -liii-*  thr  r>iiiiiiirnt«liir  rrcnmmeiiil 
III*  •kiorirriiii|C"f  ihr  |>riK'r*»  uf  tbi«  e*»mi*y*tn^r  t 

aai. 

43.  1^  h'lt  nrr  thr  furre  an«l  rffrcl  uf  •  mmmom 
rtettr^rw  *  •■'•I. 

4-1.  Itv  «tiitiilr,  vhrn  vill  iiiil  •  rtf'^rtry  hmt 
Ml  MM//  '  i«/.  aii'l  »ho  iili»U  nui  miffrr  a  rftt.trfy  f 
ati2. 

4A.  What,  in  all  rtenvfrut,  in  nr«*rpiiarT  nn  thr 
pan  lif  thr  rptiii  rrr^  itr  tenant  /»  tk*  prmetp*  t   •{»>l! 

4*1.  iliii  what  arr  thr  ^*tr%»ttma  tif  thr  utalutr 
14  Geo.  i!  r.  *Jt>  in  onlrr  to  niakv  K(>o«l  a  rt- 
tmrryf  \\wZ. 

47.  iW  what  two  «i>n«  of  i/^^f/  mav  I  he  imm 
of  %/in*\*r  r#ri.frrv  )»r  iiirr«*lr«i  *  »*'•;{, ':{('i4. 

4H.  H'hrii  »rr  ihr«e  t/^^i*  r«llr«|  iife^  i«>  Im^ 
Um  IM"  <if  a  ,a»#  iir  rrrfr^r^,  ami  whru  J^/«/j  tn 
Sftimrt  tktm :  fi>r  what  pur|Mi«r  arr  ihrr  ma<lr: 
Ml«l  what  rlTrcl  ha%r  thrj  on  the  t\n*  or  rtrurtrjf  f 

CHAP.  XXII. ~0/  Almtaiinn  Ay  .^04/  Cu»ti*m. 

1.  To  what  are  OMsur^nrti  by  tpenai  ntstom 
eo»flnr«l  7  :t>i'i. 

2.  II  "W  arc  r*»pykold  landM  gr  or  rail/  Iraiia- 
fbm«l  ?  :ttNV 

8,  What  in  turrrmtier  gur§^m  n^htto  ;  aa<l  what 
U  tbr  niannt'r  of  iranifrrriog  r^yf/kfld  fstai^t  f 
866.  8«**.. 

4.  What  o|irralinn  upiin  a  f'pvkolii  rstnU  baa 
an  J  frttj^iHent  iif  jfrant  7   •{*!'. 

6.  If  I  Willi  hi  rscbanfr  a  mp^knld  fttmt*  with 
aaotbrr.  <>r  liniv  oar,  wbal  luiint  br  ilnnr  ?  '*\*»'i, 
ZfTM. 

6.  W  hmt  rfffi  I  will  a  %m^  i>r  rttut^nt  bail  of 
ntptfki'i-l  ;>{*  III  ihr  4iii</'«  f..i. r'l  hil%r  .  an«l  hoW 
Bajr  "Urh  *:'!'  <ir  rrrfirrv  lir  rr«rr«r>i  hy  ihr  iurii  f 

7.  What    Br**   thr    thrrr    ar^rral   jiart*   of    thr 

M.  What  |iart  uf  it  ili«rfi  thr  turrfmUr  ilsrlf 
con»titiiif* ''  ■>•>*« 

V.    What  if  thr  i^rU  n-fii«r  to  ttJmit  thr  amrrm' 

1<*.   t'«li  llir  PurrrnHrrt'T  rt'trai'l   hi«  aurrender  ' 

II.  Wh^t  i«  thr  pr^amf'^^nt  uf  thr  iM rrr fi i/zr  ; 
aniiwhrfi  niiil  li\  vihiiiii  niii«t  11  l-r  |irr*rntr«l  T  ^i*i'.*. 

1'J  H  hmt  if  ihi<«r  iitiii  wh«*«r  hani|«  thr  car- 
rendrr  «  i*  iiiTlt-  rrfii*r  to  /•rr##«»  anil  the  /•»r«/ 
rtfUMr  t Iii|>t'i  Ihrtli  !«•  ill!  •••  *      '.*''*. 

I-l     Mf   fi  *i  »•  Mirrr  •.irl*  i«  .i./-ii'r.ifir*  *    ;{7t'. 

14.  M  hat  I*  '  h<-  {'  **•/  hxiiii  1  til  'I'l  in  admt'tanr^t 
tipoa  d  •     ••'. '  ■'',    ."  tn!  *   .'.'n 

li'i.  I|i>«  |«  thr  '••rti  rrKi«r>lr<i  in  ■ii/m"'iR<*«f 
apoa  $U"r:U'  J  f.irwi.  r   Vj  .•■,•.  iif  um**n    *i*»f^nt 

from  tk*  i\r*»'.  r  *  .'.yo,    ;7I. 

\f*  Iti  wh  iI  lii.Wf%(T.  ihi  If. f'-m "•;•«'*/«  af><tfi 
wwfrtndtT  •Itlfrr  fr<iiu  iiii'ii/Mhrn  m^**  n  tiea-rni ' 
871 

17.    Arr    K*"$   i.f  o  f^kiiJ  Cum  I  •r  liable  to  hr 

•73 


cii\p  xxiir— fv iii 

1.   Wii«r  i«  4*ry»0f  878. 

'•*.   I  |H>n   what    aid  iba  r«atr«iM 
/«!!«/«  takr  |iUrr  T   .l?*!. 

.1     W  hat  «•  '!/#  iifiW  r«NiM  ibra  te 
what  rirr|iliiina  *    J7I. 

4.   la  wbal  ibape  did  tba  pwyiab  cUrgj    vW 
then  |tf»rrall^«  nai  la  tbr  ^mri  */ 
Iff  thr  '/'fi«#  tif  Imniit*.    87iV 

•'1.    i  |Nin  whai  did  laada  ia  ikia 
no  liin|[rr  J»*uaU*f  a7&. 

fi.   Uhai  'IkI  tba  •iainit  •/  wJU.  S3  Has.  Y  lil 
e.  1.  mart  *  .l7'». 

7.  II 'iw  !■  ■  4*t'§»  to  a  fiir^  yalh»w  far  a  cft» 
ritablr  u*e  a»w  brld  bj  ika  italala  ia  CLa.  c  i 
to  hr  valid  '    mT'i. 

H.    W  hal  d«ir«  the  t'^fmi*  0^1 
2'*  Car    11  r   ;i.  dirrrf  aalu 

U.   .\re  tt»pjik*U4§   aad  U 
Ibe  Mlatiitr  *  .'{7«i. 

1(1.   Ilow  maj  a  wtii  ba  r«««i»Wf  874. 

n.  Wbal  did  Ibe  •lAlaia  r»  tie*  IL  c.  «  te* 
clara  aa  to  the  w^mnta  to  a  anil  9  87T. 

]'J.   W  hat  batb  the  Maiule  8  ll  4  «    a^  II  c 
II  protide<l  for  Ibe  beaeii  af  a 
ora?  *i'\ 

I  a.    II  ov  i«  a  ri/iof  l«Uf 
cewrCf  of  Uw  f  87H. 

U.   Wbal  dimiaciioa  belt 
and    l*»tmmaenlM   of 
up«in  ihi«  aotioB  *  87lS  87V. 

liV  Wbal  eevea  feaaral  r«W* 
have  lirea  laid  dnwa  hj  fmaarU  mi  jmafmm  !«»  ifta 
fonairuciioa  aad  eipaaiiioa  af  aU  t^  ayans  ai 
waaataaf  871»-8IC!. 


niAH.  XXIV.— ry 

1.  W'h«t  affw   includid 

ikinga  peratmmi  f  8H4. 

2.  |to   Bill   ibian 
Mfirii'.tV  on!/,  aa  tAamft  rmi  da  af 

:i.  I'nder  wbal   fvaaral 
whiile  romprebr ailed  ?  8H&. 

4.  Iiii'i  wbal  two  kiada,  ifcaiifataw  afw 
•li«iri)Hiir«l  hjr  ibe  law  ?  tt^ 

.V   What  are  rk^tiaU  ramlf  8M. 

•V    Whii-h    •|iialilT    nf    rvial    aaimHm   ka« 
which    •Irnnnunalea  ibeM   rami; 

Ihrr   want    the  waal  of  wkiHl  c«AMll 

rh.tir»:»  •   .!«M.. 

7.   What  are  akalais  mrttaami  f  8»7. 


a»d  wbwb  ^ 


fiiAiv  xxv— ry 

1.  Or  wbal  two  aai 

2.  Intii  what  two  aorta  la 

pera^'U'tl  of  thr  foi 

.t     U  hat  in  pr^f^rrff  m  tkmUtU 
a*aat*-n  -i'  t.  'm.V  '   .t^i^. 

I     Into  what  two  ci 
^ii«h  .tntm^iit  *  ;t*ai. 

■'•     What    |ir"|«rTtT 
aniniaU  a*  are 
»*^jr  (».•'•«  rir  f  S'.ai. 

I.    HhT.   of  all  I 

•  \'f  thr  'r..  ./  lirloag   la 
«Icr)>tloBj?    tMi 


BLACKSTONE'S  COMMENTARIES. 


7.  Wlint  in  prnperfv  in  chattels  personal,  in  pot- 
4>'*}ttnn  i^uiilijlcd,  limited^  OT  special  f  891. 

8.  On  whnt  three  accounts  may  a  qualified  pro- 
}>crty  subsist  in  attimals  ferse  naturtef  391. 

•J.  Wlmt  are  tho«e  aniraals/rr«f  naturse  in  which 
a  qii'ihtird  prnprrty  may  be  acquired />rr  industriam 
hovvnis,  by  a  man's  reclaiming  and  inf  king  them 
tanie  !>y  art,  industry,  and  education.^  892. 

10.  I  low  long  are  these  animals  the  property  of 
a  man  ?  892. 

1 1 .  What  animals  is  it  felony  to  steal  f  398. 

12.  What  crime  is  it  to  steal  such  animals  the 
stealing  of  which  does  not  amount  to  felony  f 

13.  When,  and  how  long,  may  a  qualified  pro- 
p*'rtij  alsio  subsist  with  relation  to  animals  ferm 
fifituriF.  rativne  impotentse^  on  account  of  their 
own  inability  ?  894. 

14.  What  is  that  qualified  property  which  a 
man  may  have  in  animals  ferm  naturtty  propter 
pnviUili'iim  1  394,  395. 

1").  What  other  things  besides  animals  ferm 
nntunr  may  be  the  objects  of  qualified  proprriy ; 
and  how  long  does  xhtii property  lastf  896. 

10.  These  kinds  of  qualification  in  property 
arise  from  the  subject's  incapacity  of  absolute  own- 
cr^hip :  but  in  what  cases  may  property  be  of  a 
qualified  or  special  nature,  on  account  of  the  pe- 
cuiinr  circumstances  of  the  owner ^  when  the  thing 
itself  is  very  capable  of  absolute  ownership? 

89r,. 

17.  Hath  a  servant  who  hath  the  care  of  his 
muftcr'g  goods  or  chattels  any  property  in  them  ? 

18.  What  is  called  a  thiny^  or  chose  in  action  f 
;>•.••'..  397. 

19.  L'pon  what  depends,  and  what  are  the 
only  roj^iilar  means  of  acquiring,  all  property  in 
action  /  397. 

2n.  upon  all  contracts^  what  does  the  law  give 
to  ilie/"//7y  injured  in  case  of  no  n -per  forma  nee  f 
397. 

21.  May  things  personal  be  limited  by  deed  or 
v'il!  in  rfiiminder  and  in  estate-tail  f  398. 

22.  May  things  personal  be  vested  \m  foint- 
tf/iariri/,  in  common,  and  in  coparcenary  f  399. 

23.  But  how  is  it  held  that  partnership  stock  in 
fratif-  shall  always  be  considered  ?  399. 

CH.VP.   XXVI.  — or  Title  to   Things  Personal  by 

Occupancy. 

1.  What  are  the  twelve  principal  methods  by 
wliicli  the  title  to  things  personal  may  be  acquired 
and  lost  ?  4(M). 

2.  In  what  eight  species  of  goods  may  a pro- 
prrtij  br  ac<|uired  by  occupancy?  401— 4()H. 

3.  lUit  what  are  the  restrictions  as  to  the 
right  to  seize  the  goods  and  person  of  an  alim 
eurunj  .'    401,  402. 

4.  To  wljat  do  the  restrictions  which  are  laid 
upon  tiie  right  to  the  occupancy  of  animals  ferm 
ri'ifur.-i  principally  relate  ?  403. 

').  Wh:it  constitutes  an  accession  io property? 
404.  40'). 

♦i.  What  is  ri>nfn.''ton  of  goods;  and  to  whom 
i\oo<  -^uch  act  of  confusion  give  the  entire  pro- 
per ti/ .*  40'). 

7.  What  hath  the  statute  declared  as  to  lite- 
rart/  and  other  copyright  f  407. 
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CHAP.  XXVII.— ty  Title  by  Prerogative  and  For* 

feiturt. 

1.  What  personal  chattels  may  accrue  to  whom 
by  prerogative  f  408. 

2.  What  if  the  titles  of  the  king  and  the  sub- 
ject concur  ?  409. 

3.  In  what  three  classes  of  books  hath  the 
king  a  kind  of  prerogative  copyright  f  410. 

4.  Is  there  not  still  another  species  of  pre' 
rogative  property,  founded  upon  a  very  diffei'ent 
principle  from  any  that  have  been  mentioned  ? 
410,  411. 

5.  What  four  reasons  have  concurred  for 
making  the  restrictions  which  the  municipal 
laws  of  many  nations  have  exerted  upon  the 
natural  right  of  every  man  to  pursue  and  t«ke 
to  his  own  use  all  such  creatures  as  are  ferm 
naturmf  411,  412. 

6.  What,  however,  is  the  origin  of  the  gam^^ 
laws  in  England^  418-416. 

7.  What  was  done  by  the  carta  de  forestaf 
416. 

8.  Who  only,  by  common  law^  have  a  right  to 
take  or  kill  any  beasts  of  chase  not  also  beasts  of 
preyf  416. 

9.  What  are  free-warren  ami  free-fishery ;  and 
what  doee  magna  carta  provide  as  to  the  latter  ? 
417. 

10.  Who  only,  by  common  law,  can  justify  hunt- 
ing  or  sporting  upon  another  man*s  soil,  or,  in 
thorough  strictness,  hunting  or  sporting  at  all  ?  41 7. 

11.  Bui  how  have  the  exemrptions  from  cer- 
tain penal  statutes  for  preserving  the  game  virtually 
extended  what  are  called  the  qmal^fietUions  to  kiU 
it?  417,  418. 

12.  For  what  twelve  offences  are  all  the  ^ood!t 
and  chattels  of  the  offender  forfeited  to  the  crown  f 
421. 

19.  When  do  these /oi/eifiiret  commence  f  421. 

CHAP.  XXVIII.— QT  ntle  by  Custom. 

1.  What  are  the  three  sorts  of  customary  m- 
tereets  which  obtain  pretty  generally  throughout 
most  parts  of  the  nation?  422. 

2.  Into  what  two  sorts  are  heriott  usually  ii- 
vided?  422. 

a.  What  is  heriot-tervicef  422. 

4.  Upon  what  does  heriot-custom  arise;  and 
whal  is  it  defined  to  be  ?  422. 

5.  To  what  species  of  tenures  is  heriot-cuiiom 
now  for  the  most  part  confined  ?  428. 

6.  Of  what  does  the  heriot  now  usually  consisi : 
and  of  what  estate  is  it  always  ?  424. 

7.  Why  can  no  heriot  be  taken  on  the  death 
of  h  feme-covert  f  424. 

8.  Can  a  heriot  be  compounded  for  by  the 
payment  of  money?  424. 

9.  What  are  mortuaries;  and  why  are  they 
sometimes  called  corse-presents  ?  42'). 

10.  To  what  certainty  did  the  statute  21  Hen. 
VIII.  c.  0  reduce  mortuaries?  427. 

11.  What  are  heir-looms;  what  may  they  be 
by  special  custom  ;  and  what  are  they  by  general  ? 

427,  428. 

12.  What  other  personal  chattels  are  there  which 
descend  to  the  heir  in  the  nature  of  heir-looms? 

428,  429. 

13.  What  if  heir'locms  are  devised  away  fh>ii 
the  Anr  by  trttf  r  429. 
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instead  of  advancing  the  same  sum  on  an  ordi- 
nary loan,  arise  1  401. 

40.  Whiit  ha8  the  statute  37  Geo.  III.  e.  26 
directed  in  order  to  throw  some  check  upon  im- 
provident trauiiactions  of  this  kind?  461,  462. 

41.  What  is  now  the  extremity  of  U^al  interest 
that  can  be  taken?  463. 

4'J.  If  a  contract  which  carries  interest  be 
made  in  a  foreign  country,  of  what  interest  will 
our  courts  direct  the  payment  ?  463,  464. 

4:J.  What  does  the  statute  14  Geo.  III.  o.  79 
enact  as  to  the  I  frailty  of  interest  on  all  mort- 
gatjfs  and  other  securities  upon  estates  or  other 
profrtf/  in  Irelund  or  the  plantations  t  464. 

44.  What  is  debt ;  and  in  what  cases  may  it  be 
the  counterpart  of  and  arise  from  any  of  the 
other  species  of  contracts?  464. 

4').  Into  what  three  classes  is  debt  usually  di- 
vided ?  405. 

46.  What  is  a  debt  of  record?  465. 

47.  Wnat  is  a  debt  by  specialty  or  special  eon- 
tract  f  465. 

48.  What  are  debts  by  simple  contract?  466. 
41).  What  is  enacted  by  the  statute  29  Car.  II. 

c.  3  as  to  one  person's  being  responsible  for  the 
debt  of  another?  466. 

50.  What  is  that  species  of  «m/)/«-«m/rac/  d^t 
now  introduced  into  all  sorts  of  civil  life  under 
the  name  of  paper  credit?  466. 

51.  What  is  a  btll  of  exchange^  or  draft;  and 
who  is  the  drawer  of  it,  who  the  drawee^  and 
who  the  pnt/ee?  466,  467. 

52.  Of  what  two  sorts  are  bills  of  exchange; 
and  what  difference  is  there  in  law  between 
them?  467. 

53.  What  are  promifnory  notes,  or  notes  of  hand, 
and  tor  what  sum  at  least  must  they  be  drawn  ? 
467.  408. 

54.  Why  is  it  usual  in  bills  of  exchange  to  ex- 
press that  the  value  thereof  hath  been  received 
by  the  drawer?  468. 

55.  By  what  means  may  a  bill  of  exchange  or 
promv*.f->ry  note  be  assigned?  468,  469. 

50.  W  hen  may  a  bill  of  exchange  be  protested  for 
non-acceptance ;  and  when,  both  a  bUl  and  a  pro- 
ruiyyory  note,  for  non-payment  ?  469. 

57.  In  case  of  such  protests^  what  compensa- 
tion is  the  drawer  bound  to  make  to  the  payee  or 
enditrser ;  but  what  happens  in  the  absence  of 
8U('}i/>ro/r.«rMor  tlfeir  noli ficafiontoihe drawer?  469. 

58.  When  a  btll  or  a  note  is  refused,  how  soon 
must  it  be  demanded  of  the  drawer?  470. 

59.  Upon  whom  may  an  endorsee  call  to  </u- 
charge  a  hill  or  a  note?  470. 

CllVr.  XXXI.— 0/  Title  by  Bankruptcy. 

1.  Who  may  become  a  bankrupt;  and  who 
may  not  ?   471.  473-477. 

2  What  privileges  do  the  laws  of  bankruptcy 
confer  on  the  creditors;  and  what  on  the  debtor? 
472. 

3.  Hy  what  eleven  acts  may  a  man  become  a 
hankru'pf?   478,  479. 

4.  Vi  hht  are  the  ten  proceedings  on  a  eommis- 
sv>n  of  h,nikrtipt?   48(U484. 

5.  Whjit  if  the  bankrupt  make  default  in  either 
purreiider  of  himself  or  conformity  to  the  di- 
rections of  the  statutes  of  bankruptcy?  481. 

0.  What  powers  has  Any  Judge  or  justice  of  the 
peace  over  a  bankrupt?  481. 


7.  What  powers  have  the  eammistianere  of 
bankruptcy?  481. 

8.  What  if  the  bankrupt  conceal  or  embetxle 
any  effects  to  the  amount  of  20/.,  or  withhold 
any  books  or  writings  with  intent  to  defraud  his 
creditors?  482. 

9.  What  if  it  appear  that  his  inability  to  pay 
his  debts  arose  from  some  gross  misconduct  and 
negligence  ?  482. 

10.  After  the  time  allowed  to  the  bankrupt  tor 
such  discovery  is  expired,  to  what  shall  any 
other  person,  voluntarily  discovering  any  part 
of  the  bankrupt's  estate^  be  entitled ;  and  what 
shall  any  trustee^  wilfully  concealing  it,  forfeit? 
482. 

11.  Of  what  ratable  amount  is  the  bankmpfg 
allowance?  488. 

12.  When  shall  not  the  bankrupts  allowasice  or 
indemnity  be  given  him  ?  484. 

13.  What  is  an  act  of  insolvency  ?  4^4. 

14.  But  as  to  what  only  are  persons  who  have 
been  once  cleared  by  a  bankruptcy  or  by  an  in- 
solvent act  indemnified  in  ease  they  become  batik-' 
rupts  again  ?  484,  485. 

15  By  virtue  of  the  statutes  of  bankrupUy^ 
in  whom  are  all  the  personal  estate  and  effeUs  of 
the  bankrupt  considered  as  vested  by  the  act  of 
bankruptcy?  485. 

16.  What  is  the  meaning  of  the  saying  **  Onee 
a  bankrupt  and  always  a  bankrtq)C^?  485,  486. 

17.  Who  alone  is  not  within  the  statute  of 
bafdcrupU?  486. 

18.  But  what  is  provided  by  the  statute  19 
Geo.  II.  c.  32  as  to  money  paid  by  a  basdtr^t  to 
a  creditor,  and  by  statute  1  J ao,  I.  c.  15  as  to 
money  paid  by  a  debtor  to  a  bankrupt  t  486. 

19.  What  acts  can  and  cannot  the  assignees  of 
a  bankrupt  do  without  the  consent  of  the  eredU- 
ors?  486. 

20.  What  is  the  duty  of  the  astiffneet  towards 
the  creditors;  and  within  what  time  shall  tho 
first  dividend  be  made  ?  487. 

21.  What  sUbts  of  a  bankr^t  have  a  priority 
to  be  paid ;  and  what  shall  not  be  postponed  or 
set  aside?  487,  488. 

22.  Within  what  time  shall  a  soeond  and  final 
dividend  be  made;  and  if  any  surplus  remain 
after  paying  every  creditor  his  fall  debt  to  whom 
shall  it  be  given  ?  488. 

CHAP.  XXXn.— 0/  nOe  by  Tsstament  and  Ad- 

ministralian. 


1.  What  is  a  testament,  and  what  an 
nistration?  490. 

2.  What  were  the  reasonable  parts  in  a  man*s 
chattels  of  the  wife  and  children  ?  492. 

8.  What  part  of  his  chattels  may  a  man  now 
devise?  492,  493. 

4.  When  is  a  man  said  to  die  intestate  ?  494. 

5.  To  whom  did  the  goods  of  intestates  anciently 
belong :  and  to  whom  were  they  granted  !  494. 

6.  What  is  the  origin  of  the  right  of  the 
church  to  the  probate  of  wills  and  to  the  admi^ 
nistration  of  intestate*  sproperty?  494-496, 509, 510. 

7.  Who  is  the  intestate's  administrator?  496. 

8.  Upon  what  three  accounts  are  persons  pro- 
hibited, by  law  or  custom,  firom  making  a  will  7 
497. 

9.  Who  are  to  be  reckoned  in  the  first  spoeise  ? 

497. 
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A08.  4*1.   Itui  what  if  aucb  /«y«A«  be  ckarg«4 
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•evrateen  vear^  uf  a|te.  or  l»e  mit  uf  the  re^lni         47     When  ilfi  U^m%^  carry  mlfr^atf  Sit.  &I4 
when  a   vmr   it*  ruinnience*!  in   the  *rtif»»-i»!tcal         4N.    What  i*  a  •/■•aj/ittn  r4i»««  ^>rrM  f  &*| 
ruMr/  l«iiii-hin|e  the  r-i.'i-/<'v  uf  the  wul  '    'tft.'..  4'*     Wh«*n  "hall  the  r*m4tnim  |[n  tn  tke  f*^«r»r 

2'i.   W  hat  if  the  tcviainr  name  mi.  or  incapahle,  ami  when  tn  the  m^tl  -/  km  '  h\  I.  S\\ 
trfrutt'rt,  urif  the  rifrutn^t  name*!  refiiwe  tn  art  T         .Vo.    Ilnw  •!••  the  vtaiutea  'ml   k   ^  f*ar    II   r 

TiiiJl.  :rfi4.  |tl.  ei|iUihe.|  hr  J<*  I'ar    II    e    lA  a»l  I  Jar   i: 

*2f\.    What   if  the  i|fl^i-a«e<l  -lie  wh«>llr  iHffritf  r    |7.  iliatrihuie  the  vur^laaaf*  of  mkttwtm*  »  *> 

vilhniit  niakinfc  nther  i>  i/<'  nr  ft'^H*'-rtf  iVM.  taff^   *il'i.  'il*! 

*J7.    In   ^rafitin^   /."..'•,'    iri/"iiNijrr.rrii'ii  |iiir-         *il     |lui    what  are  the  rmah<m»  mi   %hm  iw>  •€ 

Pliant  til  the  «tAiiite«  .'•!    Kilw    III    r*    II   Bn<l  'Jl  /.••n./--ii  an-l  the /*^-r«fi^  «if   f'^A  aa  la  t^  ^ir^ 

lien.  VIII.  r.  •'•.  Nv  «h'ii    >i*%rn  ruliii  i«  the  tiT'  htiti>in  *if  9nf*Mt.it/§  ff9e*§  «hirh  are  9%f^mm'.\ 

tltmary  iMUinil  *   /loi.  .Vi.'i  re«erTe*l  hy  the  »t^Uul0  "/  Affn^^ffci^i  f  AI«.   12 » 

L**«.    Mhu    mar   ^i'i-t,u  •'rr   ¥••   a    f..tMt,trff*   .'ilCi,         .'ij.    What  i«  the  «<Mlt««'«  ri«^Aer  hj  ik«««  •^ 

&*»;.  lomuf  filM 

I"'.    If  the  rifrut'T  cf  A    .iir.  whu  in   A.'a  rr-        A:t    What  «a«  the  4^«W  MM'«^«ef  f  .Ma 
fT'j     -  '  .'iiN..  .M     In  what  fvii  f»nnei|«|  |wcaia  4*  ih«  ^ 

'     1«  It  the  «anie  with    rvifjril  tn  A  '■  d«/«i-  r«ii«j  fif   l.-n^hf^  aaj    r.»ri 


BOOK  III.-OF  PRIVATE  WROSfiS. 

niAP    I    -'"^  •»     /.'.  ;  ...    f  /'-„  ,v  ir-../f  ^y  •^""V'  ••»»'■•>  »•  •J*'»**n«^  ^y  tfc#  Mar*  arr  af 

.'*;  »..-.   .1  '      ..*   /■:;,.,  ftrU^'f    S 

*i    tif  vhif  •{«  fiieriea  ia  Ikal  taJtaaa  «f 

1     Wii^T   ^rf  ^  '•'  - .1   ^«  ■r**iii|;i.i«hr<l  t  ttf  ■r«i>fi/i  whii'h  ariam  frofli  Ula  ja4f  ^  «f 

frtifn    /•'.'   •-    I  -..t,.-i       jii.l    « »i_\     irr    thf    fiifn.rr  twngrr./^.  i'»v  *    ^l  »*■,   I'l. 

frei|iifnil\    Iittm-I   '-k  .r-  .,  t»ii<i  (he  Uttrr         •'•     Whii  i«  a  «l««rr#M,  AifrMft* .   ^•4  fW  a 

'■"»•*'•  ati'l  •    ■  '■'  ■         •■   ■  *   J  fiiiir  !••.■•«-«#•  niAji  a  -Afr***  h^  tak«a  *  ^  T 

'J     ll"W  I-  !>,.•  ri-lrt---  .f   t'\    .-v  •■-.•.;»  |>rin-         7     Whit  art     if'    <tiwa/i,<Vjaaajf  T 
ripalli  t..  U-  •■  i.-h*  •   :•     :  *»     \l  hv   •!!  tf^icica  of  li' 

.'I     lilt..  «'  ir  >r.   ..    .;.        ,  •,,  I >,    -J,,.  ri-i|xi-ii«  ..f  ,'rjtn/>/*    7    I'i 
/^ir  IV  •  r   n '•  U<  -li.tn' :.i«"l  *  ••     W  hat  are  rattle  i^v«tf  ftB^ 

4    (>f  what  twii  >.ii(«  !•  that  re<lreM  of  i>nr>i/#  tt§  tt  ruLtmttif  V. 
•Ti 


BLACESTONIFS  COMMENTABIES. 


1 0.  When,  where,  and  how  must  all  dittreuei  be 
made ;  with  what  exceptions  as  to  the  timef  11. 

11.  In  what  oases  may  a  second  dittre$»  for 
the  (tame  duttf  be  made?  11,  12. 

1 2.  What  does  the  ttaiute  of  MarWerge,  62  Hen. 
III.  c.  4,  enact  as  to  unretuonable  dittretsf  12. 

13.  How  must  a  diatrtBt  be  disposed  of;  and 
when  may  it  be  rescued  by  its  owner?  12. 

14.  What  is  ti  pound  Ipareut);  and  of  what 
four  kindM?  12. 

15.  What  is  the  difference  in  the  effect  be- 
tween impounding  a  the  dittrett  in  a  eommofi' 
pound-overt  and  in  a  q>eeial  pound-^wertf  18. 

10.  What  if  the  beoMU  are  put  in  a  pcwi^ 
covert ;  or  if  a  dutren  of  dead  ekaUeU  be  not  put 
in  one?  13. 

17.  How  long  must  heattt  taken  damage-fmnuU 
and  dutreuet  for  tuU  or  ferviees  remain  impatmdedf 
13. 

18.  Whtit  is  to  rq^Uvif  (r^plegiart)  f  18. 

10.  When  is  the  dittreu  salable  for  a  d^bi  due 
to  the  croim  for  an  amercemeni  to  the  lordf  and  for 
ttatute  dittreue* ;  and  when  in  all  cases  of  dia- 
trett  for  rentf  14. 

20.  What  has  the  statute  11  Geo.  II.  c  19  pro- 
Tided  in  case  of  any  unlawful  act  done  in  taking 
a  distress  f  1 6. 

21.  Are  those  who  are  entitled  to  that  redress 
of  private  wrongs  which  arises  fh>m  the  sole  act 
of  the  injured  party  debarred  of  their  redress  by 
suit  or  action  /  16. 

22.  Of  what  two  species  is  that  redress  of 
private  wrongs  which  arises  fh>m  the  Joint  act  of 
all  the  parties  together  ?  16. 

23.  What  is  accord;  and  what  is  iU  elfeet? 
16,  10. 

24.  In  what  cases  is  tender  of  sufficient  amends 
to  tlie  party  if^fured  a  bar  of  all  aetiont  f  16. 

26.  What  is  arbitration  ;  who  is  an  wmpirt  (jm- 
perator  or  impar);  and  what  is  an  award f  16. 

20.  How  may  the  right  of  real  propertg  paai 
by  an  award f  10. 

27.  In  what  case  does  the  statute  9  &  10  W. 
III.  c.  16  enact  that  all  submissions  of  tmt  to 
arbitration  or  umpirage  may  be  made  ruim  of  any 
of  the  king^B  courts  of  record?  17. 

CHAP.  II.— 0/  Redress  by  the  mere  OpenOum  ^ 

Law, 

1.  Of  what  two  species  is  that  redress  cf  pri- 
rate  icrongs  which  is  effected  by  the  mere  opera- 
tion nf  hnrf  18. 

2.  Why,  when  a  creditor  is  executor  or  Mdmi 
nisfrntor,  is  he  allowed  to  retain  his  own  debtf 
18.  VX 

3  lUit  in  prejudice  to  whom  can  he  not  retmn 
his  own  drttff   19. 

4.   What  i8  remitter  f  19,  20. 

A.  Hut  whnt  if  the  subsequent  estate  or  right 
of  /'(.."si's.^ion  be  gained  by  a  man*s  own  act  and 
CDnsont  ?  20. 

0.  What  in  the  reason  why  this  reme^  of  rt- 
tntffrr  to  a  rif;ht  was  allowed  f  20. 

7.  Hut  what,  too,  if  the  party  hsTe  no  remedy 

hy  arfton  ?   21. 

CHAP.  III.— 0/  Couru  in  OeneraL 

1.  What  is  that  redress  of  private  wnmge 
T\' heroin  the  art  of  the  parties  and  the  aet  fff  lim 

co-Di'oratc?  22. 


2.  Is  not  the  ordinary  course  of  jiutm  «x- 
duded  by  the  eztn^udicial  remedy  which  ike 
law  allows  in  the  scTeral  eases  of  redreae  by  ike 
ati  of  the  parties  mentioned  in  a  former  chapter? 
22,28. 

8.  What  in  the  cases  of  remedy  by  the  oMre 
operation  of  lawf  28. 

4.  What  is  a  general  and  indisputable  rale 
where  there  is  a  legal  right  f  28. 

6.  What  is  a  court  defined  to  be?  28. 

6.  Whence  are  all  eonrlt  of  fuetioe  derited? 
24. 

7.  What  one  distinction  runs  throughout  ftU 
eomrte  of  fuetkef  24. 

8.  What  constitutes  a  eowri  of  reoofd;  aad  by 
what  shall  its  existence  be  tried?  24,  26. 

9.  What  is  a  eomrt  not  of  record;  what  is  tke 
extent  of  its  power,  and  by  whet  shell  its  as* 
istence  be  tried?  26. 

10.  What  three  constituent  parts  niiwt  tkere 
be  in  erery  cowt;  end  what  esristeats  is  U  nmal 
for  the  euperior  cotirte  to  hsTS  ?  26. 

11.  What  is  en  attorney  at  lawf  26. 

12.  Who  cannot  appear  in  court  ^  attormyf 
26. 

18.  Whet  ere  the  qnelificetions  of  attam^f 
26. 

14.  Of  whet  two  speciee  or  dsgraee  ere  eAie> 
eotet  cft  counsel  f  26. 

16.  When  mey  a  barrister  be  celled  ie  the  state 
and  degree  of  a  eetjeamt;  end  who  ere  1^  eosteM 
always  admitted  into  this  TsaereUe  order  as  a 
qualiflcation  for  their  office?  27. 

16.  Who  are  Am  mtqfesty's  counsel  lammed  in  Us 
law,  and  his  attomqf  end  eoHcitor  general ;  aad 
what  are  their  restrictions?  27. 

17.  To  what  doee  npatent  ef  preeeimec  ealitia 
n  barrister  f  28. 

18.  Who  are  clienuf  28. 

19.  Can  a  counsel  melnteia  en  eetioB  for  Ida 
feee?  28. 

20.  For  what  spokea  by  him  is  a  csaasst  BOi 
answerable?  29. 

21.  How  are  eoumel  guilty  of  deceit  or  enlli 
don  punishable  by  the  statute  Wesfmiaetsr  1» 
8£dw.  Le.28?  29. 

CHAP.  IV.—O/  the  JPuNic  OoarU  of  Oommm 

Lam  and  Bfoky, 

1.  Of  what  two  natures  are  courts  rfjatHim 
with  regard  to  their  sereral  speciee?  80. 

2.  Of  whet  four  sorts  ere  psMk  court*  ^Jm' 
tkef  80. 

8.  What  are  the  ten  general  and  enftlfe  ssarii 
of  common  law  and  equity  constituted  for  the  re> 
drMS  of  dxfil  iiguries,  b^;inning  with  the  lowsst; 
and,  of  these  ten,  which  are  of  a  pertiel  Juris- 
diction and  confined  to  particular  districts,  aad 
which  are  the  superioir  courts^  calculated  for  tke 
administration  of  redress  throughout  the  whole 
kingdom ;  which  are  courts  of  record^  end  whieh 
not,  and  which  are  courts  of  omnty  ae  well  aa 
Uwf  82-86,  87,  41,  44,  47,  48,  66,  67. 

4.  What  is  the  court  of  piepoudre;  who  is  the 
Judge  of  it ;  what  is  its  jurisdiction ;  and  where 
lies  an  appeal  from  it?  82,  88. 

6.  What  is  the  court-harom;  by  whom  is  it 
held  as  registrar  ;  and  of  what  two  natures  is  it  ? 
88^ 

6.  Before  whom,  as  judges^  is  the  esarf-fters* 

m 


AXALYSIS  OP 

of  thr  •«*i'iiii<l  iir  ^y*n*n  xt-'iiv  iiitliirv  |if*l<l  ;    vhat  •  r«>irrf 'Y  ryii.fy  rniiM  ipv*  rrltrf  af^rr  vr  mf-ft-tjia 

li^  rrbiiiVfl ;   aipl  wltt-ir  hr*  nii  A}  pt-Al  tnitit  it  '  :<i.    What    **>'inr-U  r    Aral    iKiilf    •    •_«•  •    k      ' 

VA.  '-f'tiUt^t*    jiiri«|>ru«l«*iirr    aii'l    ^ufi^l*'".    *.      ■'.•« 

7.    HliAi  i«  A  Aii'i'/  ■•/ ^' h -' .    «ili<i  itn*  i'l^N'/y^j  «i>lr  »&•!   riiii'>i>Al  f>«uii'lAii"n«.    an  i  •«    *•     «-«  • 

•nil    r^y.  •*riir  ,■     nliMiii-r    iii  i  v     it*    y-'-  -•'•/»u;i    In-  li.f  |i>«rr   Bill  ••i»"in»'«^  ■•?   lb*  '  «'f  •■?    ♦•  '*•-'! 

ri-ni'iTi*'! ,    nii'i    w.ii-ii-    lii'4    mi    a|<|i-al    (ruin    ll  T  tn  iiicrrftM' in  il«  |>rr«#-ni  Kn.mnnf  ■l«>r'«<*  '     ' 
81.  •{•'*.  ••!     H  t.i>rr  lir«  an   a|)-ri!   rr"m   if..«    -  •  -  -  ' 

h.    \\  h:il    t«    liii'  '••.u'y   ^'litrt ;    wlint  /•«' .'f    iiitiv  rifHi'»,  in  r^.i'i-'rv;   an-l  wl-Al  I*'  •l.tfrrr«   v«  »  « 

it  lii>M :    wIiii    AT**   II*    rral    ;■«</:••,    nii>l    vim  ii«  riirrr  l>i*!ii>  «-n    yy*  t^»  fr>'*ii  a^  «'f     '  *Y*k'«  a*4 

r<'iii«>\i'«i ,    iiti'l    %»lifii'    lit-!*    Ail    .i\\*A\   (i«iiu    it  T         »V1     M  hil  i«  iLr  MAiurr  "f  All  tbr  ^irfttt'k^*  •/ 

ttll,  :t7  tin*    «■•!.'.'    ■/    rj/>A^yiMr    fkttwmLer  i     MM  X    *'t     m^-tm 

'J.    Wli:il    1".    ihi-    ..ii^'ili  ••!"   llif  •-'  '.r*   '.'   /•   mr-i'.A  iliir*  il  ii<>»  »-'iiiii«l  *    -Vi,    't7 
ptea*  i»r   (-■'fi'>   'i    i'u  '*;    nii<l   1>%    «)ial    wa«   fh«*         iM.    HhiTr  lii-«  aii  a|  f***!  fV^im  lhi«  fmm^*  *    '•? 
r-'Urr  rrlnliii-'l  hKr*l  uli<l   »l.-%t|ii|i»rv  whrrr  !    :{H.  ifl.    ^U%t  M  llir  bAturr  •*(  fbr  4   kM*'^»r«  m 

S)^.  A  «*<>Mrf  "f  jH'ltruryrr  ,    Aii-I  »brrr   lir«   Ml    A|  y»%. 

lIK    What  liflii*hl  ilii|  llir  ri''i"iiii  In.   it«f If  ilr-  frnm  i*  *   •'•7. 
TiMr    friirii    Ihin    f-tuMi^liinciil    ••(     ti«    |>iiDri|'Al         •'!'•     M  h  tt    i*    nn   *lrt*'itk   ai^^i*^  ..f    "  «-•   •/ 

tomrt  t  H'.*.  jCi-iitrAl  jurnKlirtinB  aii<I   u«r  »hi'b  ar*   ftrr- •  •  I 

II.  into  what  tun  •••ri«  Afi* /•/''!•  iir  »*fi'«  ri'KU-  «iui  t,f.  An>i  mrt  a*  roUAi«r»l  AuiiiiAnva  i«    *.  i« 
larly  ilkvii|<*il :  Afi>l  of  wimi  f-urt  §  jiin«'iK-tiiiu  forrftiiinit  *  •'■'*. 

Vrrp  fai-ii  111   tlii-^i*  t)ii>  |>ni|<«T  nl-jii  !•  *    4ii  A*».    Of  »bAi  arr  ikrAT  /v^nrff  rntt^.«vl      I    « 

11!.    HIiAl  Arr  thr  /'I'/yf  iif  rhr  ri.ijff  .-/ .*  rniN-.n  tifirn    in    llir  }rmr   Afr   thrj    m»llf«l*4.  a»l   ?•« 

phiii ;   Aiiii  «liih  •!■•  t>ii\   •'It  '    tl  whAt  |iiir}  iiar  T    'tf^,  'I'l 

13.  Whrrp  lii*4  All  A|i)>«-»i  ftiiifi  thi«  rtnrt  f   41.         :f7.    lU  %iiiup  i*f  wllAl  fvr  A^Trral  Aaik'V^'jai 

14.  H liitt  I*  ihf  ■    w!  •■*   •  ■•  .  '  '/•••-A;   wlijr  iv  t|it  ihr^yu/^'f  u|Mia  thrir  nrnul»  bov  vii  *  *4 
it  *(>  ciilltNi.  Aii'l  «)iit(  .tri>  II*  I'i'i'/'t  '   II  .'In.   H hat  i«  a  r«ifnmiMinB  ••/  mant*  '  <•• 

10.  y**r  vtiAt  rva»>in  i»  aII /•r.-.-rj*  i«t«utuK  nut  ■      '\'J.   Wbai  i*  •  CfinmiMica  of  iJi  /  ^mi  '  ^i^ 
of  thi*  rr>Mrf  in  lh«r  iiny  «  n:ifiii*  rrliirDAtilr  **  u'h' 

nmqut/H.nmuB  m  .|i../.'i  i     f    II.  4J.  I  HAP.  V— /*^  C^ur:t  FetUw^t^^K 

III.  HhAt    JM    thr   juri>iii-(i<-ii    i>f    fhi«   ^'■•■'■f;  '  Marittw^. 
■nil  tr  wiril   hi'iii'ii  rnii  ir  h<>M  yi/'fi  nf  all   yrr- 

•unal  Aiti'ii*  »].Aif«rrT    I.'    11  1     Him  Ar«t  ari  aimlril  lh»  iffrfwunwi   nAr; 

1 1.  Wlirre  lu"  aii  .ili|ifil  fri«iii  l>ii<«  r,.urt*    44.  frt'iD  l!ie  ^n  i/  •  •■"J 

IH,    Hlmt    I*   the   i-.Hir!   "f    » j.-*.*",!."-    ■•    i*---*'!  -     *!  *«   trf  !l.r  •ri»n   |r:nr:|Al   *•  %••»•/  •• 

rtHM);  »h\  il*  it  !•■• '-A]l«Mi:  An>l  wIiai  i«  it*  r:iiih  *  W^fi-MS-ij/  jiiri«<lt''Mon.    "t.    a*   tbry    mtm    »^.#« 

44.  •r\ifl.  c  •'*»!»  1'krtMri.tn.    e^^^m  f*Arwr^«»>:«.*i«     i» 


1'.*.   (If   vIiaI   twii   ilivivi'in*  A**^%    il  i-iin*i*t  :  giniiin|[  wiih  ibr  lo«r«i  *  'Vi^i* 
•n<l  wliAt  nrr  liif  tiitt  «iilHiivi*ii*ni»  tif  tlir  ••■t-i<ii>l         •!.   HIiaI  i«  ih«*  jun»lirliub  of  tk« 

diTi»i«>ii  '    11;  ruM't ;  \wV*Tr  wb<'Bi  mav  it  be  brM.   %mA  «l 

1^1.    H  litTi'   iii'l   l<«'f->rr  whom   i«  t}i*  fi  h»*/u*r  Iir*  aii  !i|>]>ral  friiixi  it*  •'■4 
Citmrt  '/  f'f-'Bi'j   ht  !>1 .    aii'l    nh.il    i*   llir   |irixiiarv  4.    U  liAt    i«  ihr  jariMlirfiiiB  i^f  lb*   a-«»#'<^ 

•Btl  ••rip:iiPil  I.U"ii>i-""i  iif  l)ii«  ..•.'♦•    |.'i.  r^uri  i.f  cvrrT  ditfr*»m%  tiuK*»p ;    wbara  h  :i  %m-4 

l!l.    Iliii  l<v  «ii.ii   tiiiixit.  witli  till*  lirl|i  iif  rhi*  «^f-  >•  tht^^'ij*;  aiiJ  vbirt  li#«  Bft  »yy»  tr%m 

eomm"f,-\i*    I'ATt  'if  till*   -    .'r.f  ;iiri«ilit-tii>ii.  fi.AV  it  T  •  4 

all    kiii-l"  i>t  f-r--  :   i    ■-.  '»  1.4-   I  i...«-i  ur<- 1   111   II  *  '*.    HIiaI  i*  thp  r.-urf '/ .rrf4#i .-   »bv  m  rt»  -«u«« 

4'i.  4*'.  I'alti-I  '/'in  ■  ^  rA#  «rrA/«;   wbat  H  •««  lb*  i«.*"» 

*JJ.    \Wirn-  ii*-«  nil  a)<|<f:il  fr»iii    'In-  r-fNi  v  *l«i«'  t>'*n    -if    thr    r- %*t ;    MmI    vbrr*    Uf*    aa    *fff*^ 

of  thiit  <*i>urt  .    Airi  wjirii-  l;<>:ii  i.'.f  •■   -.i    ■*  .'ik  '  ffi'Di  ll  *   *>4.  ' 'i. 
i^.  •*.    Uhat   i«  thr  rmirf  a/  ^w^liTt .    «b*t    n   .■ 

-o.   WliAi  i«  ihe  /■■  Mr'    -  .'  |..  ,TV  '  ■  ■"""■.ri.i   .  jiiri>ii<  ti>>n  .   Ainl  wbrrr  lir»  mi  apf  1  fv««  .i " 

wh\    i*   It    -'I  I  •:!i'l  .    FiK'l    li.>*»    i»    rl.i-   .  f!i.»-   .■»"  •".'i. 
€'■•!'•■•  .    '  ■  f         I'     /       irt-iri.i*    17  7.    Hh-il  i«   thr  juri»iltrticB  of  lb*  f^w^'tf^  •• 

'.'4.    \\\\k\    :•  i!.i-     './<i    ..'  ''       .     »n-l        '-r.    f«    «h- m    i«   thr  j«i  Iffv   aff<«^tBf«4     aait 

Wbnl  arr  li:-  |"  ni-i-  -iii>l  ni/fi.  ii'n  -  '    I7.    •••  whrrr  lii*  an  A|'|-cal  fffBi  il  •   ••*»,  t^ 

\1'\    I  >f  nl.iii    t«  >   ■li-'iTii  r    *r:*>.i.  i!-   •l-i  •   (hi*         **     U  hai  i*  thr  nalarv  iff  lb«  t^^ttt  •/  4fs>»r^  — 
fftyrf  ./    ■'•     f r  •   -I  *     I-  •.  :       •     {r\;*U     ,     UhI    bj    Vbott    %M%    iWv    af- 

i»..    W  »i  ii    I.,   tl..    ,!•!-!     •     ■!.'•?•■.  "I.Tj  .r»  \    mill  •    •  •■.  •" 
/'•M.'  r  u*'    III    ■  ■    -I  •■       .»«!■'    !|t,\    •  ■      I  •■    I  I.  *i     Hl,^;  :•  a  r  ««*«mn«a  «i^  ritw^  ^  C? 


|iuli-<l    Ix-tMi-.-n    l!  >•  ;  •  .    .  ;.  I    «  :  •■if    ]  .  4    .III  ^')     H  I  I'  i«  il.r  •  nif  r<  »t  m%'i»tm^   k»»vi     « 

a|i|>ral  tr' III  it-  '    |»».  fi  ml  r*:  i*t!i«hr-l  hv   the  fvrmattr*!    U««  •'     «• 


•7     U(i!it     I.  r:  •     ,...,•    1   .  ;  .    '^t ,   ' -h  !«i.  I  .    (n  f<>rr  »bt>iB  1*    II    brM  .   o/  wb^    t.^ 

r-'iir.'  Ill  '-.:■.■ '  f.  i«-   .-   :•  '<  f  n^.ii  ■  !    :!•  ••  ;:ii:iJiiii'r  ,    in-i  »brrr  liM  aa   af^vml  fr.  u 

Atfftf.-/  ''■•!•  I  ^i  ■.".;•  A** 

■-'*«     Wr  •!   ;.     r.-     r  ^.:  ••  j  it  i".«  ;i.r.-  II      W  h*t   arr  ihr  ibrrr  «#^^«a^   m^r*       *• 

•liriixii  of    'hi-  I-'  ^  »•   »   -    .    -  '  '   ',4.  y  '   'M  «i.  I*  arr  ihrir  |*»«rr  aB«l  j«n«4ir«»»a  *   vi* 

IJ     I'rf.  rr  wh- lu  !•  tbr  *^*rf -/ 
II     «     «  I*     0    ••      I.    •  i'  '•  .J      !•■      I    .  .  |.    I       1.  .  .  •   !:F-|f  •..  !?.»•   r  r'h.-l  **t  vbal  !•« 

■  Iii-h  «  !•  •> '         !      !  ^  \  >.:   I   In  .11  <  .-Vi-  w.'nii  •  •■•  l:ii|;«  .   an<l  «brrv  i«  II  b»M*  flK 
-'I'/ ^t.i'i-' I.f  llir  ^..nrr '/  k\n  ft  ''PI.-V  whetbrr        1*1.   l^hefv  lies  aBB|>p«al 


ll  I. 
■"i 


BLACKSTONE'S  COMMENTARIES. 


t-critences  of  the  admircdty  judge ;  but,  in  cases 
ot  ^>nze  vfssrU  taken  in  the  time  of  war  in  any 
|>;irt  of  the  world  und  condemned  in  any  of  the 
(.'I'jrts  of  admiralty  or  vice-admiralty  as  lawful 
prize,  where  lies  an  appeal?  09. 

I'llAP.  VI.— 0/  Courti  of  a  Special  Jurisdiction, 

I.  What  are  the  ten  eourtt  whose  jurisdiction 
is  jTivate  and  special,  confined  to  particular 
Hpot8.  or  instituted  only  to  redress  particular  in- 
juries? 71,  73-75,  77-80,  88. 

'1.   What  were  iheforett  courts  f  71-78. 

o.   liy   whom   is   the  court  of  commistionert  of 
firfTs   appointed;    what   are    their  jurisdiction 
ftiid  power;  and  under  whose  control  are  they? 
7;J.  74. 

4.  What  are  the  power  and  jurisdiction  of  the 
C'jurt  of  policies  of  assurance  ;  by  whom  may  it 
be  appointed;  of  wiioin  does  it  consist;  and 
why  has  it  fallen  into  disuse?  74,  75. 

5.  Wha*  is  the  origin  of  the  court  of  the  mar- 
shalsea  and  i\xe  palace-court  ai  Westminster;  how 
Were  both  revived  by  king  Charles  1. ;  what  is 
their  present  jurisdiction  ;  how  may  their  pro- 
C'f.'hn(/s  be  removcc' ;  and  where  lies  an  appeal 
from  them  ?  75,  7G. 

i).  What  are  the  courts  of  the  principality  of 
]\'(il«x ;  by  whom  are  the  judyes  of  session  ap- 
pointed ;  what  is  their  jurisdiction  ;  and  where 
lies  an  appeal  from  iheir  judyments  f  77. 

7.  Wlial  wrtts  of  process  of  tiie  kiny's  courts  at 
W'  ^ttiiinstrr  run  into  the  prir.cipalify  of  Wales; 
Hn»l  when  may  actions  between  Welsh  parties  be 
broUj^hi  in  the  English  courts,  and  where  may 
titey  be  tried?   77,  78. 

iS.  What  are  the  nature  and  jurisdiction  of  the 
C">irf  of  I  lie  duchy-cliamljer  of  Lan-'aster  ;  and  be- 
lore  wliom  may  it  be  held?   78. 

•J.  Wliat  is  I  lie  jurisdiction  of  the  courts  apper- 
taining to  the  counties  palatine  of  Chester,  Lan- 
caster, and  Durham,  and  the  royal  franchise  of 
Ely ;  under  whose  yoiernment  are  these  frcm- 
ch'gr.f ;  and  by  virtue  of  what  do  the  judges  of 
</>>/■:<  sit  therein  ?   78,  79. 

10.  Whai  franchises  and  exclusive  jurisdiction 
(before  whom)  have  the  cinque  ports  of  Dover, 
S indutrh,  Rojnncy,  llastinys,  and  Uythe,  to  which 
WimhtlMty  and  j}ye  have  been  added;  and  what 
is  tlie  progress  of  an  appeal  from  them?  79. 

II.  Wliy  may  all  preroyative  writs  issue  to 
these  exempt  jurisdictions  ?  79. 

1  -.  What  are  the  stannary  courts  in  Devonshire 
and  Cornwall;  and  before  whom  are  they  held? 
7'.>. 

l;l.  What  arc  the  privileges  of  tinners;  and 
wh.'if  is  tlie  progress  of  appeal  from  decisions  in 
u  ttfiinn<iri/  court  f  80. 

11.  What  is  the  origin  of  the  several  courts 
wiiliiii  ti»e  city  of  London  and  other  cities,  bo- 
roughs, ainl  corporations,  held  by  prescription, 
cii.irt.r.  itr  act  of  parliament;  under  what  su- 
p<i  inti'ii'lcncy  are  tliey  :  and  according  to  what 
law  ]\\u<i  their  proceedings  be?   80/81. 

l.'».  What  are  the  nature  and  constitution  of 
the  cmirts  <f  rxjutxts  or  co'irts  of  conscience ;  and 
whnt'in  do  their  proceedings  vary  from  the 
cttuiM"  ol    the  roniinon  Ian?   HI. 

1»».  NN  hat  does  the  commentator  recommend 
in    prclcreuce    to   courts  of  requests;  and  why? 


I      17.  In  what  one  instance  hare  the  proceed- 
I  ings  in  the  county  and  hundred  courts  been  again 
I  revived  by  the  statute  23  Geo.  III.  c.  83;  and 
what  does  it  enact?  83. 

18.  What  are  the  jurisdiction  and  system  of 
jurisprudence  of  the  chancellor's  courts  in  the 
two  universities  of  England;  and  why,  in  the 
reign  of  Queen  Elizabeth,  was  an  act  of  par* 
liament  obtained  confirming  all  the  charters  of  the 
two  universittes  f  83-85. 

19.  Who  is  the  judge  of  the  chancellor's  court : 
and  what  is  the  progress  of  an  appeal  from  its 
decisions?  85. 

CEAV.Ylh— Of  the  Cogniianceof  Private  Wrongt. 

1.  Of  what  three  classes  are  wrongs  or  injwritM 
cognizable  by  the  ecclesiastical  court,  not  for  the 
sake  of  the  party  injuring,  (pro  salute  aninue, )  but 
for  the  sake  of  the  parly  injured f  87,  88. 

2.  From  what  five  principal  injuries  do  the  pe- 
cuniary causes  cognizable  in  the  eecUsiasHcal  court 
arise?  88-92. 

8.  When  will  a  suit  for  tithes  lie  in  eccletiastieal 
courts  f  88,  89. 

4.  What,  by  the  ancient  law  and  by  the  sta- 
tute 2  &  3  Edw.  VI.  c.  13,  is  the  penalty  in  case 
any  person  shall  carry  off  his  predial  tithes  before 
the  tenth  part  be  duly  set  forth,  or  agreement 
be  made  with  the  proprietor,  or  shall  withdraw 
his  tithes  of  the  same,  or  shall  hinder  the  pro- 
prietor of  the  tiihes,  or  his  deputy,  from  Tiewing 
or  carrying  them  away  ?  89. 

5.  But  how  may  what  tithes  and  dttes  be  re- 
covered by  statutes  7  W.  III.  c.  6  and  8  W.  III. 
c.  84?  89,  90. 

6.  When  will  a  suit  for  fees  lie  in  the  eccle- 
siastical courts  ?  90. 

7.  When  has  a  curate  a  remedy  for  his  salary 
in  the  ecclesiastical  court?  IH). 

8.  What  is  spoliation,  and  when  is  it  cognizable 
in  the  spiritual  court  f  90,  91. 

9.  When  will  the  temporal  courts  interfere  with 
the  spiritual  in  causes  matrirnonial  f  98. 

10.  What  are  the  five  principal  matrinumial 
causes  now  cognizable  in  the  ecclesiastical  courts  f 
93,  94. 

11.  When  does  the  ecclesiastieal  law  decree  a 
divorce  d  mcnsd  et  thoro,  and  when  d  vinculo  ma- 
trimonii? 94. 

12.  What  are  the  three  principal  testamentarjf 
causes  belonging  to  the  Mc/ena«fur<i/ jurisdiction  ? 
98.  . 

13.  In  what  cases  of  testamentary  causes  do 
the  courts  of  equity  exercise  a  concurrent  juris- 
diction with  the  ecclesiastical  courts;  and  why  ?  98. 

14.  According  to  the  practice  of  what  lawa 
are  the  proceedings  in  the  ecclesiastical  courts 
regulated?  100. 

15.  When  will  the  courts  of  common  law  award 
a  prohibition  against  the  proceedings  in  the 
spiritual  court  T  100. 

16.  What  is  the  ordinary  course  of  proceeding 
in  the  ecclesiastical  courts?  100,  101. 

17.  Yi hut  process  have  the  ecclesiastical  courts 
to  enforce  their  sentences  ?  101. 

18.  What  are  the  two  sorts  of  excommunication  ? 
101. 

19.  What  if  the  judge  of  any  spiritual  court 
excommunicate  a  man  for  a  cause  of  which  he 
hath  not  the  legal  cognizance?  101. 
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BLACKSTONE'S  COMMENTAKIBS. 


24.  When  is  it  a  settled  distinction  that  the 
lemtnly  Hhall  be  by  an  action  of  trespass  vi  et 
unrux,  nnd  when  by  an  action  of  trespass  upon 
the  cane  /    1 23. 

2').  Of  what  three  kinds  are  injuries  affecting 
a  man's  reputation  or  good  name?  123,  125, 
12ti. 

2»).  What  tror(/«  are  a4;/u)na6/«  without  proTing 
anv  particular  dannige  to  have  happened,  but 
merely  upon  the  probability  that  it  might  hap- 
pen ?*12.i,  124. 

27.  What  is  seandalum  magnatum ;  how  is  it 
redressed  ;  and,  if  tending  to  scandalixe  whom, 
are  tcnrdx  reputed  more  highly  injurious  than 
ordinary?   128,  124. 

28.  What  is  called  laying  an  action  for  toords 
with  9,  per  quodf   124. 

29.  When  are  scandal?  cognizable  only  in  the 
ecclegwftical  court  f   124,  126. 

30.  What  words  are  not  actionable  f  124,  126. 

31.  When  will  no  action  for  words  lie,  eren 
though  special  damage  have  ensued;  and  is  it 
damnum  ahsqum  injuriA  ?   126. 

32.  What  are  libels;  and  why  are  there  what 
two  remedies  for  libels  f  125. 

33.  In  the  remedy  by  action  on  the  ease  for 
libel,  may  the  defendant  justify  the  truth  of  the 
facts  and  show  that  the  ^^n/i/f  has  received  no 
injiinj  af  allf  125,  126. 

34.  What  is  it  necessary  for  the  plaintiff  to 
show  in  actions  for  libels  by  signs  and  pictures? 
120. 

85.  In  the  case  of  ir\juries  affecting  a  man's 
reputation  by  malicious  prosecutions^  when  does  the 
law  give  him  the  choice  of  what  two  remedies? 
120. 

30.  By  what  injury  is  the  right  of  personal 
liberty  violated?   127. 

37.  What  two  points  are  requisite  to  constitute 
the  injun/  of  false  imprisonment  f  127,  128. 

38.  Of  what  two  sorts  is  the  remedy  for  false 
imprisonment  f   1 28. 

3*.».  What  are  the  four  means  of  removing  the 
actual  injury  of  false  imprisonment  f   128. 

40.  What  Im  the  writ  of  mainprize,  manucaptio  ; 
when  is  it  generally  granted,  and  when  specially  ; 
and  how  do  mainpernors  differ  from  bail?  128. 

41.  What  is  the  writ  de  odio  el  atia  ;  what  does 
mnyna  carta  say  of  it  ;  by  what  was  it  abolished ; 
and  by  what  is  Sir  Edward  Coke  of  opinion  that 
it  was  revived?   128,  129. 

42.  What  is  the  irrit  de  homine  replegiando ; 
and  when  does  a  process  issue  called  a  capias  m 
withernam  ;  and  what  is  its  effect?   129. 

43.  liut  what  hath  almost  entirely  antiquated 
the'^e  three  remedies  of  faUe  imprisonment ;  and 
to  what  hath  it  caused  a  general  recourse  to  be 
had  in  behalf  of  persons  thus  aggrieved?   129. 

44.  Wh:it  four  kinds  of  the  writ  of  habeas  cor- 
/»//.♦  are  in;i<le  use  of  by  the  courts  at  Westminster 
for  removinfj  prisoners  from  one  court  to  another 
in  tlie  more  easy  administration  of  justice?  129, 
130. 

4").  What  is  the  habeas  corpus  ad  respondendum? 
120. 

4»).    What  is  that  ad  satisfaciendum  f  129. 

47.  Wliat  are  those  a//  prosequendum^  teMtifi- 
cafidnm.  dilifierandum,  &c.  ?    129. 

45.  What  is  the  common  writ  ad  faciendum  et 
r^ripmulum :  and  why  is  the  writ  frequently  de- 
nominated an  habeas  corpus  cum  causa  f  129,  180. 


49.  Upon  what  is  this  writ  grantable,  and 
what  is  its  effect  ?  130. 

60.  But  what  is  ordered  by  the  statute  \  k2 
P.  and  M.  c.  13  in  order  to  prevent  the  surrep- 
titious discharge  of  ^yrMon/Tf  ^  130. 

61.  And  what  is  enacted  by  statutes  21  Jao. 
I.  c.  23,  12  Qeo.  I.  c.  29,  and  19  Geo.  HI.  c.  70, 
in  order  to  avoid  Texatious  delays  by  rei^OTal 
of  frivolous  causes  f  180,  131. 

62.  But  what  is  the  great  and  eflScacious  writ 
in  all  manner  of  illegal  confinement ;  what  does 
it  direct ;  and  when,  whence,  and  whither  doe0 
it  issue?  181,  182. 

68.  How  must  this  writ  be  obtained;  and 
why?  182,  138. 

64.  When  is  this  writ  a  writ  of  right  in  whom 
against  whom  ?  133. 

56.  What  is  it  absolutely  necessary  to  expren 
upon  every  commitment  f  134. 

66.  What  does  the  statute  16  Car.  I.  c.  10, 
2  8  enact  as  to  the  writ  of  habeas  corpus?  185. 

57.  What  does  the  famous  habeas  corpus  act, 
31  Car.  II.  c.  2,  enact ;  but  to  what  commitmemU 
only  does  it  extend  ?  186,  187. 

58.  What  if  the  writ  be  not  immediatelj 
obeyed?  137. 

59.  What  is  the  satisfactory  remedy  for  the  ipi- 
jury  of  false  imprisonment  ?  188. 

60.  What  four  relations  of  persons  do  injuriei 
which  affect  the  relative  rights  of  individuals  par- 
ticularly affect  ?  139. 

61.  What  are  the  three  principal  injuries  which 
may  be  offered  to  a  husband?  189. 

62.  What  does  the  law  always  suppose  in  case 
of  abduction;  and  why  ?  189. 

68.  What  two  species  of  remedy  has  the  hus- 
band for  this  if\jury9  189. 

64.  What  satisfaction  does  the  law  gire  % 
husband  for  the  dvil  injury  of  adultery  ?  1 39. 

65.  By  what  circumstances  are  the  damage* 
recoTered  for  this  injury  increased  or  diminished? 
140. 

66.  In  what  cases  must  marriage  in  fact  be 
proved?  140. 

67.  When  does  the  law  give  the  husband  % 
separate  remedy  by  an  action  of  trespass  ptr 
quod  consortium  amisitf  140. 

68.  Of  what  two  kinds  were  injuries  that  might 
be  offered  to  persons  considered  in  the  relationt 
of  parent  or  guardian;  and,  provided  either  be 
still  an  iiy'ury,  what  is  the  remedy?  140,  141. 

69.  But  what  more  speedy  and  summary  method 
of  redressing  all  complaints  relative  to  warda 
and  guardians  hath  of  late  obtained ;  and  what 
is  expressly  prorided  by  statute  12  Car.  II.  e. 
24  as  to  testamentary  guardians  ?  141,  142. 

70.  What  two  species  of  injuries  are  incident 
to  the  relation  between  master  and  servant^  and 
the  rights  accruing  therefrom  ?  142. 

71.  Who  have  what  two  remedies  in  case  one 
man  beat  or  confine  another's  servant?  142. 

CHAP.  IX.— 0/  Injuries  to  Personal  Property, 

1.  Of  what  two  natures  are  the  injuries  which 
may  be  offered  to  the  rights  of  property  f  144. 

2.  What  are  the  two  sorts  of  injuries  which 
may  be  offered  to  the  rights  of  personal  pr^ 
perty?  145. 

3.  To  what  two  species  of  injuries  are  the 
rights  of  personal  property  inpossession  liable  ?  145. 
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4.  Iiif<-  wiikt  tWii  !>r:ifi(*)ir«  i«  diMy  .tt'BHi.n  *\\- 
Vl»|l>lr  '111 

■'i.  (M  Willi  iwo  km  N  i«  ih)'  ri*iii*»l^-  «hirh 
ihr  l.iw  hi"  i:.ti-ii  t'iT  an  iiril««tiil  Utitn-j  uf 
p  li-l-  '    1  l.>.  I  !•> 

(i.  r.%  whnt  till  •{•(••■ic4  iif  ii'"i-.fi  !■  thr  Arlii«I 
*|if*i  if'i>  ]m>>«i  ->|iiii  III  fill*  \*\v\\\w\\\  y*rt*iH'il  fh'ittfl 
r«'"t«i^i-l  ti»  llif  I  r"|-«T  iiwijiT*    M*». 

7     Mii\   iiii\    till*    lit*  •liMti*   ill   itii*  «*a<ir  Iff  i/*4 
f'  j«  iiii.ri'  li.ili  III  iili\   iilhfi  '    1  l*i. 

H.  Ut.it  :ii-i*  I  ill-  iwii  *|>«<i'lrii  iif  r*M^*u»  kli'l 
ihrir  -i-\.-i  il  ii>iiii->li*-i  '    11'.. 

*.'  W  (.  I?  |x  :|||  li  I  lull  •if  r-f  '•rtn  ;  iin<l  «)l»t  •!•! 
Ilir   »' I '•!■.•     /     l/i  .''.^r./^    nttil  iif   1    I*    «i|i|    \|.   r 

I'J    illli-il     (III*    vttiTlll     In   •!■  I  I' •illilTfll  fig   rf/'/r  I  IM  / 

U7. 

1*1.  Ill  I  ur«ii«lii'«»  tif  ihr  «(aliifc>  «»f  Wrvt- 
liiin«ltT  J.  I>{  K<lw.  1.  r.  '2.  fur  wliai  twn  itiin|c« 

\m  Pfi'ihll^y    !••  In-   ^IVell   liV  itil*   |>:irl\    r^flrt  yt't'f  In 

fhr  •'i"-i-/  iir  hi4  •Ifpiilv  ;  aitii  «tt«l  iIim-*  tin*  «!•- 
liile  il  (ffii.  II.  t*.  1'.*  rri|itirr  tN-«|i|r«  of  ihr 
oAcrr  irrKiiiiiiK  •  rpy/^iin  nn  »  JufrrsM  U§r  rm/T 
147.  Wts. 

11.  Itiil  «liii(  if  thr  Jutriitni-r  fUim  miT  pro- 
pen  v  iu  llir  |riHM|<i  ntt  inkeri  aii-l  i^i  krrp  (liriu 
l»v  a  kinil  "f  frrff'U-i!  rttmtf.r  *    I  l*«. 

VI  Aii'l  whal  if  (h<*  thr-tf  r^rurn  ihal  thr 
giMKln  iir  In'apI*  arr  elfo/Hfi,  r!"Ufiit'i,  i*«rri«*'l  in 
m  ili«t.ifii'<*  til  |ilai'r«  111  tiiiii  tiiikiiii«ii  '    14'*. 

!•».    \\  iifii  I'AU   |c<mmU  (akvn   im    itifA/rn'ini  be 

14  I'l"*!!  arfi.iH  it{  rff.Uvin  tiniujchl,  whrn  <i)>r« 
llir  '/i«.'r.ji-4-.r  iir  *htrniUttit  Ilia k I*  ifi  oil  r^,  aii<i  when 

l''».  U  h.il  if  till*  r*ii««<'  Ih*  ilflrrinini^l  fur  thr 
f'l.uu'f:  nil  1  «hat  if  fiir  iht*  ii''fn\Lint :  aii<i 
what  •l<ii*«  ilif  «iaiiii«*  iif  I^r«iiuiii4t«rr  •!,  c.  ;S 
4*iiai"i  ill  ilii<i  1  iirff  fir-tii  *  l.'»n 

1*1.  U  lii-ii  ■hall  ih«*  f'.'.t  u.'if  liaTp  a  unt  »/ 
tfr-i'i-l  i^'tt .  r.iu-t  aipI  till*  liffrtnLtft!  a  trrtt  -«/  r#- 
fi#rFi  I  r  I  .".  I  .*.!'/' ;   aii'l  utiAl  arr  ihrv  '    l*i*». 

17  U  hjti  '\"vn  ih«'  «tatiiii'  17  I'nr.  II  <*.  7  'li- 
ri*«'i  it  fill*  ^ /•iHi'i/'  in  an  ii''.'i>>ri  of  r*f*ltrm  Xf* 
h  'ti'Ui'  tiff. Ill'  t»'*tr  ji'iiiixl,  »ir  if  juii/'nrnt  I* 
gl%t'ti  iijiiii-l  iiiin  ••II  .i",urrrr;  mn>\  what  if  tUr 
at'N*'ii'  t-n-  .i!JiT  f'f  j'liiii-l.  nr  if  a  t^rJtrt  l»r 
again-;  }uv  I  '  i.u'i"  f    I '•11.   |."»| 

!*•  I'-ii!  Htiii  It.  |-«-n>liiii:  a  rf/!rift  f**r  a 
fi>riiti'r  f'l •'■••,  n  in  m  ■/  •'  -.'ir*  .k^ain  f<'r  llir  •anir 
rrn'  1.1  ■  'II-*    LM. 

]'■■     U  !.  i(   I"  till*   rciiirlji   if  Kill-    li.Tin   takr  thr 

i; 1«    ■?    iriiithi-r  ••■it  >•!  i.i*  |i..-«i-«*iiifi .  iir  iihji 

••lh«-f   i«"..i-i\    In  I  \    »h»' y   r'"v  K-l^•^    il   !*»■  I'h-i-'r, 
l!    tin    ■  iK.ti.;  Ki-   «i<ii  'ill   f<-lip  '     I'-l. 

-«»  «i:  w .'  i!  IN.,  km  1-  \*  (Ki-  ri!!.i-.!_v  f.-r  thr 
iiiiIim:!..  .  .  ■•.  .-r  ^' -••i«  I  i«iii!l%  i.tkrii  '  I '•!. 
1  ■..• 

j!        !"\      Mil*     ■»..     %|..-.  ii  «    i.f      ■.■'!    •,     th  IT     »hr 

!ir-«     r  "  . -.  kit.  I-    !  '.till   1%  »..■  •..iiL'h!  •   IM.IVJ 

-J  ^\  ■.  .■  :-  1..     ---i:-,    .(,    If,         I        ■•!     ;■  '■     .-. 

JUi  i    '  t    *»  ■    I  ,    :;..!.'    :  •  .    ■   i:.:,    ■    •...  ii     ■■  "i    ■.    )-• 

IT"'..  !        i  .* 

-  ■  *^      i'   :     .'I     .  .'  •    ii"    I ir_\  :  .  ^T  ■..!.  1 

an  ;    J 

-'4  1 ;  .  ■   ■»      .         ■  ■  «■      I  ■■  I  •.  I  •?!.;•:■••. . 

nil  i  w '     ..   •  .    t    ;    I-  -I        !    J 

•  \^        .       «   I  -    ■      1  ■      ITi  I  .  ■  •  ■ 

•'    ■■     ■■    .   ■  .'       i!.  I     «  ■  \    '  \    •  ■  ■      :i      :    1 1» 

\\     .     -    .  .  ..      :   •  .    i[i    .    .  •.     : 

f  -J 


'JT  Wh«i  arr  ihr  two  rrm#*li«4  fit  d'  ■*■•  :*  •  \%A 
mar  t*r  ititi-n  •!  !••  (Ai^/*  p^r^^-**  vhij»  .a  *• 
|i.ia*r*«l->ll  •■!    ihr  owiirr  *     1  "••I.    I  '•• 

.'-*•  Kr>'i:i  « !i  tf  'i"  •'•  «'t'^  •"  aff««f.*.g  '  W 
viyA'  iif  f'lir:  /•  j'f**-'k  I.  in  J/  •   «  art»c  *    I  jI 

'.".*.  Hhat  !•  Ihr  l«i>fuM  •L«it«*>B  of  »  a.-r^fi  ' 
IM 

•  IM     Hhal  llirrr  >lial|lir|  •|>^-|r«  -Iu  riff^mMm  rmm 
fr«i^'»  III!  iiflr  '     1  '•4. 

•  \\  Hhjt  I*  Ihr  Irgal  •rrr|<lali  ■«  uf  ^4'* 
IM. 

'.VZ  ^\\\\  arr  ihr  two  aiierir*  '^f  r»»*  It  f?^ 
•//''.    aii>l  «hrn  KiiU  •  ill  Ihr  Aral  li»  '    !  -4    i  «'& 

if-I  f>ir  what  I«ii  rra«iiDa  i*  •r^^a  »'  s^^* 
«rMi>ni  l<r<-  iiSht  tul  ii|Nin  t^-*<*M  evmfrmtu  «»Ar« 
*ral'    |.V. 

•il  II  hrrrtn  l-pr*  an  •J'*.*! -a  ii»  *i«  ^««»  trvla' 
i«  ralii''i  an  f^i*'  *:  i:u»  i«ff«^«i*,  -liflrr  fr-  aa  aa 
.ir.'i.a  I*  ./''•  '    I  '.'..   IVi 

If'i  Ititi  what,  in  an  •i/'i -a  >'^  d»^*.  if  f^«  ^ 
frnJin'  ran  «h'>w  iLal  h«  kaa  JtackAfC^I  aat 
|iarl  iif  It  •    1>> 

••*•.  II  hi-n  !•  thr  fi*nn  of  ibr  vrti  of  4^^  m 
Ihr  •/''•'f  at  wt-U  »■  lh»  ^ri«#r.  aa4  «b«a  im  ?W 
d^tiHf*  ..iilji  •    I  >.. 

:{7  H  hal  i«  a  <'>'r#a-iaf;  aH'I  «b*l  u  t^ 
rrinr<|«  T^r  a  J  rr^rh  nf  "tiir  *    I-Vi.  1 '•" 

:t^.  Hhat  I"  a  •*■  r^n-iaf  r#ji'.  aa4  wkai  u  iW 
n  ui'-ll   f'-r  a  ^fr*«'h  "f  •■nr  •    1 'i7 

:SVi.  'llh4l  -I.H-*  Ihr  •lalutr  :.'  Hr«  V|||  c  t| 
givr  111  thr  ■/'•inrr'  <»r  dttijrw  *»t  %  ^rvmwmm  ' 
1  .>. 

4*1.  Whal  i«  a/-'>««it';  a^i  vhai  u  ik«  pimi  fy 
fur  a  lirra«'h  '-f  'lar  *   I  *«^ 

41  In  thr  r\f  ••f  a  fWkf4*  ^  mt»mn  4*4^.  vtel 
i«  it  th^l  i:n'-«  :hr  rr*  /i«.,r  hi*  J'^frj*  »m  rW  •!•« 
invtral  ■  f  >»-in|f  •Irivrn  !••  ■■  «r'i-»«  »'  4*4/  *  ! '  • 

I'J     In    «1. 1?     Mr    ra>r«    'li*^    lh»    acaia^*   «/ 
fran-l*  an-l  {•rjurira.  ;r*i'ar    II    r    1.  «»a«t  !j  i 
n<i  «rrlial    )>r"ii.i»r   ahall  l«   auftri^Bf  ir<  grra*! 
an  ariii'M  ii|-«'Ti    t>iii  ai  Iraal  •»*mr  mn«*  nc  «m»'- 
riiH-lu*i%  of  1*  >h«!l  lic  luaJr  tn  *r*.!:ag 
hv  thr  ; !•■  »*  rhargr«|  tbrrrvith  •    I  '•'• 

4-!     Kron.  what  !«••  rircanalAArra  4« 
fn'r-'i  ir.-.  •    |Vi.  If, -J 

41     Uhit  i*  ^%irr^  man  l»i«i»<l  mmi   hmik 

m 

liiallt  aerml  !••  i|ii  liv  thr  funJaaaMni 

fr-a  of    ;     t-'-it  m*.  In  whii'b  rvvTj  MMI  H  • 

ir-ii-iiii);  I'-trt*  •    I*'-*! 

4'     If  t  i    ■•ii*<jf  have  fittcv  •bcai»«4  a 

r-'r.'   !i^*i:-i<'    i  ■/■•h./.ia.'  f<ir  A  reflaiM   ■«■   •»! 

fir|{]fi-i    <•     I  tk*'    •  lit    '.-'•'•■'•«    Ibcrv^p-A    v&a 

■f    I  ■,  II.  t\   hi-  tisrraarla  hriBg  «!>"*•   *^>*  ^i^t 
-.'.   Ill  I  :      vriil  \f^*i  aball  Hr  h»  p«l  *    \*4» 
|i'.      I!  .«      1     ■•    thr    la*  link    Ufa«    •  *^- 

irii|  ..«•  1   y\   *^c  '  •.  ;.r«  f  an4  f>n«ai# 

•  •I    a  ''-  •}  1    ii|«>n   anv   iknl   V*l«*^  la  *Aa 
■■■■■/v.  ••r  an    ■■■•■r  '•««af  art  in  a  »*wrf  "•«■€  <r  w^^^ 

'  ir   •>  ii|M<ii  an«   iif  ibr  nulm^t  !•  ik*  fw^T*    HI 
17     ll>.i'    f' rfril nr««    i|o   lb#   »*Mut»  */     V«. 
->   •'-'   tn  I  'h-  ••itiilr  *•  iSrvt    I    r   S.  r  w^  ■'J 
I  t!!>-l  fh«       ;  =   t--',  ini|K<««  up<a  iW  mkfttauaM 
;   '  .    ■      ■  '   1'  I 
(*•     Hh  It  :•  i-il!r«|  a  f«y«i4r  «rfte^a»4  vtaK  a 
L-   i  «h«l    I  w^  fhr  alAliit*  I  H««    Vll 
'.'"  ••Ill'  r    in  Krilrr  tn  fiTTVvtti   ihm  yv<ftrt««  «/ 

•  if* !)  |.  rk  I  r  o-iir  n;  thnr  ova  fHr%4t  !•  bif  ■  • 

.  '•   that    luav  forvatall 
::..r    1.  •!    I.-  '    I'.l 

I  •     II  ^  i!     ■   t    I  Uaara  ikf 
i»it.'nt  §.:i^    Brir«  fftia   ite 


BLACKSTONE'S  COMMENTARIES. 


and  intoinlment  of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what  his 
justice  or  duty  requires?   162-165. 

50.  Whiit  is  a  tcrit  of  cLccount  de  computato ; 
and  agaiuHi  vhom  is  it  extended  by  statute  4 
Aune,  c.  10  ?   104. 

51.  When  is  a  sheriff  or  gaoler  liable  to  an  action 
on  the  cdjff ;  and  when  of  debtf  166. 

52.  lUit  in  what  case  does  the  law  imply  no 
general  inidrrtaking  to  perform  an  office  with  in- 
tegrity, diligence,  and  skill?  166. 

5^1  What  is  an  action  of  deceit,  (or  on  the  cote 
in  nature  of  a  writ  of  deceit;)  and  when  may  it 
be  brought?  *165,  *\m. 

CHAP.  X. — Of  Injuries  to  Real  Property;  and, 
first,  of  Dispossession,  or  Ouster  of  the  Freehold, 

1.  What  are  the  six  principal  injuries  affecting 
real  rights  9   107. 

2.  What  is  ouster  ;  and  of  what  two  kinds  may 
it  be?  107. 

8.  By  what  five  methods  is  ouster  of  the  /ree- 
/<o//i  effected  ?  167. 

4.  What  is  an  abatement  f  167,  168. 

5.  What  is  an  intrusion;  and  wherein  does  it 
differ  from  an  abatement  ?  1 69. 

0.  What  is  a  disseisin;  and  wherein  does  it 
differ  from  the  two  former  species  of  iiy'uryf 
109. 

7.  IIow  must  disseisin  of  things  corporeal  be 
effected?   170. 

8.  What  is  disseisin  of  things  incorporeal  f  170. 

9.  With  regard  to  freehold  rent  in  particular, 
what  hve  methods  of  working  a  disseisin  thereof 
do  our  ancient  law-books  mention?  170. 

ID.  But  when  only  are  all  these  disseisins  of 
hereditaments  incorporeal  such?   170. 

11.  May  not  something  of  this  kind  be  done, 
even  in  corporeal  hereditaments,  to  entitle  a  man 
to  the  more  easy  and  commodious  remedy  of  an 
assise  of  novel  disseisin,  instead  of  being  driven 
to  the  more  tedious  process  of  a  writ  of  entry  f 
170,  171. 

12.  Wherein  do  the  remaining  two  species  of 
injury  by  ouster  differ  from  the  former  three  ? 
171. 

13.  What  is  a  discontinuance?  171,  172. 

14.  What  did  the  statute  32  Hen.  VIII.  c.  28 
provide  as  to  a  discontinuance  of  the  wife* 9  estate 
by  the  alienation  of  the  husband;  and  what  is 
declared  by  the  statutes  1  Eliz.  c.  19  and  18 
Eliz.  c.  10  as  to  discontinuance  by  the  alienation 
of  a  sole  corporation?   172. 

16.  W^hat  is  a  deforcement  as  contradistin- 
guished from  the  former  four  species  of  injury 
1)V  ouster^  172-174. 

* 

10.  Wliat  are  the  remedies  for  the  several  spe- 
cies of  injury  by  ouster  f   174. 

17.  What  is  the  first  method  whereby  these 
remedies  may  be  obtained,  or  that  where  the 
f'-ndnf  or  occupier  of  the  land  hath  gained  only 
a  mere  ]>os8ession  and  no  apparent  shadow  of 
r^g/if/    174. 

15.  \iovr  must  en/rvbemade:  and  what  are 
making  rhiirn  and  continual  claim?   174,  176. 

\'.K  rpon  what  three  only  of  the  five  species 
of  oii.t'er  does  the  remedy  by  entry  take  place? 
175. 

20.  What  remedy  has  a  man  for  ouster  by  a 
ttnint  by  sufferance?  175,  176. 


21 .  How  may  the  right  of  entry  be  tolUs ;  and 
why?  176,  177. 

22.  Yet  what  exceptions  are  there  to  this  rule 
of  tolling  the  right  of  entry  ;  and  how  is  it  still 
further  narrowed  by  the  statute  82  Hen.  VIII.  o. 
88?  177,  178. 

28.  What  is  enacted,  on  the  other  hand,  by 
the  statute  of  limitations,  21  Jac.  I.  o.  16,  and 
by  statute  4  &  6  Anne,  o.  16  7  178. 

24.  What  is  the  remedy  upon  an  ouster  by  the 
discontinuance  of  tenant  in  tail,  or  in  case  of  de- 
forcement;  and  why?  178,  179. 

26.  What  if  one  turn  or  keep  another  out  of 
possession  forcibly ;  and  what  does  the  statute  81 
Hen.  VI.  c.  9  enact  in  such  case,  or  if  any  ali«$h- 
ation  be  made  to  defraud  the  possessor  of  ills 
right?  179. 

26.  What  are  the  two  remedies  which  are  in 
use  where  the  tenant  or  occupier  hath  in  him 
not  only  a  hKve  possession,  but  also  an  apparent 
right  of  possession  ?  179,  180. 

27.  If  a  recovery  be  had  against  the  dispo*- 
sessor  in  the  actions  by  writ  of  entry  or  an  assise^ 
may  he  afterwards  exert  his  legal  claim  to  the  * 
right  of  ownership  ?  180. 

28.  What  is  a  writ  of  entry;  to  whom  is  it 
directed;  and  what  does  it  require?  180,  181. 

29.  Against  whom  must  the  writ  of  entry  always 
be  brought ;  and  what  are  the  degrees,  called  the 
per,  the  per  and  cui,  and  the  post,  within  which 
writs  of  entry  are  brought  ?  182,  182. 

80.  To  what  cases  of  ouster  is  the  remedy  bj 
writ  of  entry  inapplicable?  181,  188. 

81.  What  is  the  origin  of  a  writ  of  assiu; 
wherein  does  it  differ  from  a  writ  of  entry ;  and 
can  recourse  be  had  to  the  one  action  to  set  aside 
the  decision  of  the  other?  184,  186. 

82.  To  what  two  species  of  injury  by  ouster  ia 
the  remedy  by  writ  of  assise  only  applicable  ? 
186. 

88.  What  were  an  assise  of  mort  d* ancestor,  and 
writs  of  ayle,  or  de  avo,  of  besayle,  or  de  proavo^ 
of  eosinage,  or  de  consanguineo,  and  of  nuper  obOt ; 
beyond  what  degrees  collateral  and  lineal  was  % 
man  not  allowed  to  have  any  of  these  actions ; 
and  why  can  they  not  now  be  brought?  185- 
187. 

84.  What  is  an  assise  of  novel  (or  recent)  <li»- 
seisin ;  and  wherein  docs  it  differ  firom  an  auim 
of  mort  d" ancestor?  187. 

86.  If  the  jury  of  recognitors,  in  an  assise  of 
novel  disseisin,  find  an  actual  seisin  in  the  demand^ 
ant,  what  shall  he  have  ?  187. 

86.  If  a  person  disseised  recorer  seisin  of  the 
land  again  by  assises  of  novel  disseisin  and  tn^ri 
daneestor,  and  be  again  disseised  of  the  same 
tenements  by  the  same  disseisor,  what  is  enacted 
by  the  statutes  of  Merton,  Marlberge,  and  West- 
minster 21  188. 

37.  Beyond  what  period  does  the  present 
statute  of  limitations  enact  that  no  person  shall 
bring  any  possessory  action  to  recover  possession 
of  lands ^  and  customary  and  prescriptive  rents, 
suits,  and  service*,  merely  upon  the  seisin  or  dis- 
possession of  his  ancestors?  189. 

38.  Had  it  not  been  for  the  doctrine  of  re- 
mitter, how  might  the  tenant  by  remitter^  hare 
been  turned  out  of  possession  ?  190. 

89.  What  is  the  gp*eat  and  final  remedy  wherebj 
the  right  of  property  may  be  asserted  against  the 
right  of  possession?  191. 
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ANALYSIS  OF 


4».  In  m}n%l  fniir  rii*r«  i«  th'y  ri*iiirilT.  **r  th«i 
)iy  -■!•  h  ••t'nT  "  'I  «  n"  !irr  "ii-l  tn  !•«*  ••!  t)i«*  •iiitr 
miliir*'.  I  I  iiH-t|itll%  fi|<|lif<l  '    P'l 

41.    Ulril  I"  'ill'  r«Miicl\   ii)»<n  «n  ii/i'n'r.'i'fi  bj 

m 

liHwi  itii'l  till'  f- •  ;t'i./  r  «ir  *•'' •  r*!  *i  U.  Ky  failiirr 
nf  (lir  f'TftfuItr  ft'^ttf^  i|i«|iUcr<l  •n<l  liirur<l 
ibtii  n  itii-M'  rt.fKt  *    r.'l. 

■I'J.  liii'i  nil*!  ihri't*  oiMTir^  i«  ttif*  writ  **i  fnt' 
mftion  •••liii'/NM  ''irpii/n  •/'•»•)  •li*>iinf[iii*hrtl : 
ADil  1ilii*rt*  <liit'4  mrti  «|rt>rii>«  lie*    l'''J. 

4:i     Uhai.  I.v   -iiitiiip  .:i    .!«•'    I    r.  \*\.  m  ihe 

iini«*  lit  iiiiiiiitihiii  Ml  a  .'■■'-"•'•/ori  f  r*'j,  r*'t. 

44.    filial   )«   I  hi*  rriiifilj-   if    itir  nwner^  lif  • 
^rtifulir   r't'tff   \t^   Aiifrri/iif  tUc  rt/h:  tf  ft. aBf§' 
tton    Itv    ■•    rcf-i.crv   liM'l    a|[iiiii«l    Oiriii   ihrmifEb  | 
ihrir   ilft.mll    i»r   ni>lia|i|i«*:«rr»lirr  ili  • /MM"J«»ry  | 
attum  *    \*M.  I 

4*'i.   Wlini    in  xUr  Trmr*\y  in  c««h*  the  rtfkt  oj  . 
moBMtsffi  \tr  f'ltrr^iihy  m  rtr-.t  try  U|Mrn  thr  llirrill,  ' 
IB    %  y.fif«/j>r»ry  (ir/j«<ri,  or    )ijr  thr    MttttUt*  »>/  /iMI- 
|«lii>fh«  ^   1  *.*:{. 

4<>.  <*f  whfti  PNtalr  mily  ilitth  •  M^rr  wni  of 
right  lir:  antl  what  if  nthrr  arthiii^  «rr  i»r  h««« 
been  lirmighl  to  rvi'iivrr  ihr  namr  mttlr  7    I'M. 

47.  Ill  Imr  tif  what  tna}*  a  rtftn^ry  ha<l  in  ibii 
«rrit#ii  Ih>  pli>ailr«l  T    11*4. 

4H.  Hut  arr  thrrt*  ni«i  ■omr  caar*  whrn  imft 
la  the  naliirr  nf  ■rn.'t  nr  rujkt  *\*t  lint  ilrnian*!  ihr 
ft^ttmyU :   an«l  mri*  (ht*rr   hi^l    filhrr*  wb«-rr   the 

ft  wrtt  I't  rv/K'  alitttr  ifi  nut  a|<|ilh'aMr  tit  r«rrj 

»  of  a  (-l.iini  i>f  /•ini/j  in  '^r-#|.'.yi/^  f   il«4.  I'.i.'i. 

4t*.  Whrre  niiiM  the  icrnerni  trnt  ot  rtt^kt  he 
broufhi  :  anil  whilhrr  maT  ii  )h*  rrniiive«lT   Vj'k 

A4t.  \liiai.  hy  itlatiiie  a.!  \Wn  Vlll.  c.  'J,  it 
Um  limit  alii  in  of  m  vrir  or'  nyA/  '   P.**;. 

51.    liiii   liv  «hal    ii'-'ii'fu   in  the   titU  of  land* 

m 

■ow  unuallv  irteilT   r.«7. 

m 

CII.U*.  W-  nf  lh*p^^*tjtuun  ur  OuBter  uf  Chattels 

HtM. 

1.  Or  vhat  twi)  kiniU  in  outtrr  fr<»m  ekafUU 
rmtf   r.'h 

12  ilv  wliitl  unlv  i«  *iuat<fr  iif  the  ftr*l  kiail 
liftble  til  ha)i|ifii ;  an<l  what  i^  the  rrnie*lj  fur 
•uch  «•««''■'•  •    r*"' 

8.  \^y  what  iihlv  *Vivm  'ufrr  nf  the  lircon*! 
kitiil  ha|>|>rn  :  and  «li.-it  !«••  r«'iii**<lir«  ha.4  the 
law  |irt««i<lr«l  fiir  ilii*  injiirv  *    1'*'* 

4.  W  hrrr  ili'lh  a  •rii  nl  'i-t'i-a^  •>rf«ijr,  nr  <*•• 
rioN  of  tr*'fHi*t  in  f^fr'n^'i.'.  Itr  .  anil  what  phall 
l»e  re»-f*fii'i|  hy  it  T   I!*'.' 

o  \^  Ital  i«  ihr  |irriirnt  nirthi«l  Ky  whii'h  the 
reiiir«lv  li\  'jf^tt^t'ut  M  ri>n^rrir>l  itilti  a  liirlhiMl 
of  try  III);  ri/.V«  in  the  frfK-i^i :  whn  i«  rallril  the 
e^uu*ii  *i"t  '  :  anl  whai  if  ilir  vrnin.'  tii/">ff«fji"it 
do  Di't  williin  a  liiiiilfij  linir  nplily  to  ihr  r-urt 
|o  Itr  .iliiii"<-l  :i  'I-  -'N  itf.'  Ill  hi*  -ilrail  *  'JM'J.  '2t*:\. 

ii.  |!ui.  It  till-  f'*i  int  II  y  if'iii'  n  iln  a|  |ly  In 
lie  ni  I'lf-  .1  i  '■■•  '•-'•'.  1. 1  "II  iili.il  i-i-iiL".  rt  \*  It 
alliivirl  l.i'  ■  .    .iti>l«lit'   :«l!.'     "ft.r  ,.{    ihf  /    -I  M- 

riif  ii.fii  )>..iii,  I  !■•  -i>.     .!•  .  j>  I 

7     \  •■».  !■•  prf  *i  Ti'  t!  lit  l-.'i  h*  f  i'i  •  Tf-rii**  »•(  ihr 

p4,t»f     •,    )  I     I     '|ii»'--ri    w."  .    I  ,«■    •■  •■  '».■    lif    I  lir 

/ani/.  «  hi:    :•  *u  i*  '•  I    ^\   -i  .'  .'••    II  in  •<.  II     i-. 
|., .    J,. I 

f»      r  .1    »I.Af     ll     ?hr    lit  «    ./.•.•..'■•■.'».     wlif-'lii-r 
•ffc  I      •«     ■•?     ■•'      ■  ■.    ■  t  Ii       i*»I     rfi'i-Tlli^     ll»f- 

the  I"    -I        ■       .    .  1  i:!   *       i|  I  i  ll    .1'    '!••■  '  '       ill  t 
*«  tiii.Ji  ••       •■■.     ■    •    .   Ji.l        •  •      '    .'"I,  •*  ■-■ 
&^4 


9.   The  datmagfw  reroveml  ta  lke«e  •^•»ii««  ^via^ 

no«  nierrlv  ^-  mtn,t\  ahal  la^f^  «  !.#•  .:.  *  .«*  « 
t*i>lii|<lrlr  thr  remnly  vbeo  Ibe  |-««rM  &  I  a* 
l4*ru  li*n|C  •IriaiBe*!  from  hta  «b»  b*4   *i.«   «>y:->« 

lu  it  r  'jik'i 

I",    Uliy  Vlll   ml   a  •■if    /  n^tm^'   :  m     f  w^ 
ritTf-.Tttil  KtrtdtfamktntB  ,    ailk  what   vX'^^f      m    %• 
Ihr  ri|irr«i  |>urtie«  uf  •l«tul«  J.  il«a    \\.\     r 
7  T  'Jt***. 

11.  What  <hie«  the  •lalute  I  r.r.  II  «  :• 
rnat't  a*  tii  l*if»4lvr4B  «buee  ifn^mtg  ar«  im  ft**«Ar" 
•Jllti. 

1;!.    Where  *lolh  the  rrtt  nf  f%«p»    r -^     ••"-■ 
t^mmum  lir  by  the  anrirbl  U«  .    a»-l  vk^ 
lie  rrcofrrr«l  hv  it  *   J*'? 

m 

13.    liut  «by  !•  lbt«  art^m  faUcA   ia*a    t.t 
•JII7. 

ni.ir.  XII. -o/  rrri^^M 

I.   Wh(T  ta  trtapasB  in  lU  hauie-l  Aai  c*  n 


■eniieT  2it*.«. 

*i.   Why  tliiea  Ike  l«*  rail  every  f»*>y  —  «^ 
nature  a  t»r*tirh  of  another  •  r(««r  *  ^''    j: 

U.  Wbal  ia  Bece«*ary  in  urdrt  i«f  %«  a^j«  vc 
mBiniain  an  ifr^'M  •/  fr#r/»«ff«f  :*lii.  ;;!  * 

4.  In  ra«e  of  tr*»f,-%t»»  hy  n%tii*  W«i»i^  -«mmm;. 
vbal  renie«ly  baa  the  |'any  injure*!  *   jl 

A.  H'hal  i«  the  >ifffn  ihal  lir«  in  rai«r  .' 
ihrfir  i'^*r«  **t  frwBf-ta*  ri>inBilllc«l  u|«  B  as  rl«*  • 
land:  auil  when  Biay  4smmf«  b«  rTv-.««?<^;' 
I'll.  'JIJ 

t*  Hhat  i«  called  laying  ibe  anv*  v-.*k  a  "«' 
riNnaniiii ;  anil  when  unU  ran  ihialie'k£«*.  :. 

7.  In  whal  ra*e  la  tr^t^-^M  jwaijAa^  i«  •« 
in  whal  shall  a  man  be  arruuai^  a  i^rw^mm'^  al 

IMhnf    '.M-J-'J14. 

K  Whal  line*  the  ataluie  II  lir-i  II  i  * 
enarl  ma  to  trtM^ts  by  ni/ry  of  ibe  •«r»«.  ^^  ■ 
tiiBtrtnnf  'Jl.'t. 

1*.  What  la  raarle^l  by  •lalalew  |t  It  r  4 
ami  '."J  ai  Un  Car.  11  r  U.  {  1^..  m  ..ra^  v* 
prevent  trilling  ab<l  vrKaiifua  mrt^'^tm^  ■-»!■■  ■ 
hill  what  iwi>  rirr|  iii>nii  mi<rv  have  Kv'vm  ■*«■  i 
thifi  riilr  b%  •tatutr«  »*  ft  '.•  W  1||  r  11  aai  4  ft 
.'i  W.  ami  M.  c.  'U*  'J14.  ::U 


ni.ir.  XIII  —##^ .%'. 


a»l«#  wftM 


1.   W||%T  ia  aatf4a^, 
two  kiii'l-*   .l*! 

'J    Uf    whal    I  wo  kia«U    afw 
wiih    rricitnl    to    the    afi^rwa   of 
whuh  ihiy  may  affm  ?  ::lfjL 

»    To  what    lbre«    May   lb* 
afferl  a  man  a  dw^lUmg  be  redocwd  *   .17 

4.   H  hal    are   HaiMMv*    lo   •••  a  tmmda  * 
•Jl». 

:»    What    are   mmuMmen  with  MfnrA  %• 
r.'tft«'r,,ii  krrtilklmwknkU  f  ^\K. 

•i     What   are  aaMaMV*  aa  !• 
./•'.fM.pirf  f  -Jlw.  '1\\» 

7.    Hhai  iwii  ihiB^  art 
II: aft'-   ••111    aii'ilhrr   perauB'a 
•  Ml  i't  ••>  iirar  mine  ibal  bo 

I.  tr  a  ii-u-ia  *f  -jih.  ::iy. 

*•     M  !irn  ••hall  a  |  ntaio 
■  III-;  ti  ii>'ii  fiir  Jmm^0  by  a 
^\  :.  •!   arr    ihc  ihrve  f 

■    nii'ff   «''r .    an'l  b«   w 
.-r.bAj  te  broiigkl  ? 


•  •  ' 


II 


BLACKSTONE'S  COMMENTARIES. 


10.  What  if,  aAer  one  verdict  against  him  in 
an  action  on  the  case  for  damagea  for  a  nuitaneey 
the  de/rndant  continue  it?  220. 

11.  What  in  an  assise  of  nuisance;  and  if  the 
assise  be  found  for  the  plaintiff,  of  what  two 
things  .Mhall  he  h&ve  judi/ment  t  221. 

12.  Docs  an  assise  of  nuisance  lie  against  the 
wrong-duer  who  levied  or  did  the  nuisance,  or 
agaiuMt  the  person  to  whom  he  may  have  aliened 
the  tenement  whereon  the  nuisance  is  situated? 

13.  What  is  a  writ  quod  permittat  prostemere; 
and  for  and  against  whom  does  this  writ  extend 
its  power?  221,  222. 

14.  Why  are  these  two  last  actions  fallen  into 
disuse?  222. 

CHAP.  XIV.  —Of  Waste. 

1.  What  is  waste,  vastum;  and  of  what  two 
natures  ?  223. 

2.  What  must  those  persons  have  who  may 
be  injured  by  waste  f  223,  224. 

3.  What  remedy  has  a  person  who  has  9^  free- 
hold ri(jht  of  common  of  estovers  if  the  owner  of 
the  tcood  demolish  the  whole  wood;  and  what 
remedy  has  he  if  he  have  only  a  chattel  interest 
in  such  common  f  224. 

4.  But  what  is  the  most  usual  and  important 
intfrest  that  is  hurt  by  the  commission  of  waste; 
and  what  remedy  hath  he  who  hath  this  interest 
in  case  of  waste?  224,  225. 

A.  Vet  why  may  a  parson,  vicar,  archdeacon, 
l)rfbendary,  and  the  like,  who  are  seised  in  right 
of  their  churches  of  any  remainder  or  reversion^ 
have  an  action  of  waste  t  225. 

t>.  Of  what  two  kinds  is  the  redress  for  this 
tnjurf/  of  waste;  and  by  what  process  is  each 
kind  obtained?  225. 

7.  What  is  a  writ  of  estrepement ;  when  may  it 
now  be  had ;  by  virtue  of  it  what  may  the 
shrriff  do  if  the  writ  be  directed  to  him;  and 
what  is  the  consequence  of  its  being  directed  to 
the  tenant  himself?  22.S-227. 

8.  Besides  this  preventive  redress  at  common 
law,  what  will  the  courts  of  equity  do  upon  bill 
exhibited  therein?  227. 

9.  What  is  a  writ  of  waste ;  and  by  and  against 
whom  may  it  be  brought  ?  227. 

10.  Why  is  this  action  also  maintainable,  in 
pursuance  of  the  statute  Westminster  2,  by  one 
ttnant  in  common  or  Joint  tenant  of  the  inheritance 
against  another  who  makes  waste  in  the  estate 
hulden  in  common  or  joint  tenancy,  but  not  by  one 
co/;arc^n<?r  against  another?  227. 

1 1 .  Wherein  is  the  action  of  waste  a  real  action  ; 
antl  what  shall  be  recovered  if  the  waste  be 
l)rovea?   228. 

12.  What  if  the  defendant  in  the  action  make 
default  in  appearance  to  the  unrit ;  and  what  if  he 
suffer  juihpnent  to  go  against  him  by  default  or 
upon  a  niful  dicit?  228. 

CHAP.  XV.— 0/  Subtraction. 

1.  What  is  subtraction;  and  wherein  does  it 
differ  from  f/*."f.tfi>m  f  230. 

2.  Of  what  two  kinds  are  the  rents  or  other 
services  the  subtraction  of  which  varies  the  remedy 
in  the  same  degree  ?  230. 

3.  What  are  duties  and  services  usually  iBSuing 


and  arising  ratione  fenurte ;  and  what  is  the  ge- 
neral remedy  for  their  subtraction  f  231. 

4.  What  is  called  a  distress  infinite  ;  and  when 
may  it  be  taken?  231. 

5.  What  five  other  remedies  for  subtraction  of 
rent*  or  services  are  there?  231.-238. 

0.  What  is  the  effect  of  the  writ  de  eonsuetu- 
dinibus  et  servitiis  f  232. 

7.  What  is  the  writ  of  cessavit ;  and  when,  by 
the  statute  of  Glocester,  does  it  not  lie?  232, 
233. 

8.  What  is  a  writ  of  right  sur  disclaimer  t  288, 
234. 

9.  But  what  two  writs  has  the  law  given  the 
ttnant  to  remedy  the  oppression  of  the  lordf 
284. 

10.  What  is  the  writ  ne  ir^/uste  vexes ;  and 
where  does  it  lie  ?  284. 

11.  What  is  writ  of  mesne  de  medio;  and  where 
does  it  lie?  284. 

12.  What  are  services  due  by  ancient  OAStom 
and  prescription ;  and  what  are  the  remedies  for 
their  subtraction  f  285. 

CHAP.  XVI.— 0/  Disturbance. 

1 .  What  is  disturbance  ;  and  of  what  five  sortf  7 
286. 

2.  When  does  disturbance  ot  franchises  happen ; 
and  what  are  its  remedies  ?  280,  287. 

8.  What  are  the  three  species  of  disturbance 
of  common  f  287,  240. 

4.  When  does  the  first  species  of  disturbance 
of  common  happen;  and  what  are  its  remedies? 
287. 

5.  What  is  surcharging  a  common ;  and  when 
can  it  happen  ?  287,  288. 

6.  What  are  the  usual  remedies  for  turchargmg 
a  common  f  288. 

7.  What  is  a  writ  of  admeasurement  of  pasture  ; 
where  does  it  lie ;  who  is  entitled  to  it :  to  whom 
is  it  directed;  and  how  must  it  be  executed? 
288,  289. 

8.  What  if,  after  the  admeasurement  have  ascer- 
tained the  rtghtf  the  same  defendant  surcharges  the 
common  again  ?  289. 

9.  What  is  disturbance  of  common  by  enclosure 
or  obstruction  ;  and  what  are  its  remedies  ?  240. 

10.  But  are  there  not  cases  in  which  the  lord 
may  enclose  and  abridge  the  common  f  240,  241. 

11.  When  does  disturbance  of  ways  happen; 
how  is  this  species  of  injury  distinguished  from 
that  of  nuisance  ;  and  what  is  the  remedy  for  it  ? 
241,  242. 

12.  What  is  disturbance  of  tenure;  and  who 
has  what  remedy  for  it  ?  242. 

18.  WhtLi  is  disturbance  ot  patronage ;  and  how 
was  it  distinguished  at  common  law  from  another 
species  of  ir\jury,  called  usurpation  f  242,  248. 

14.  How  is  the  title  of  usurpation  now  nar- 
rowed; and  upon  what  foundation  stands  the 
law  of  it  ?  244. 

15.  What  three  persons  may  be  disturbers  of  a 
right  of  advowson;  and  to  whom  has  the  law 
given  what  three  remedies  for  the  dtsturbanc$f 
245. 

16.  When  does  an  assise  of  darrein  presenfmmt, 
or  Uut  presentation^  lie ;  but  why  is  it  fallen  into 
disuse  ?  245,  246. 

17.  What  is  tk  jus  patronatus  ;  and  when  mot 
it  be  awarded  ?  246,  247. 
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ANALYSIS  OF 

il  lif  )i:i<l  '    'J  (7  In.    U  hi  II    •!••«•■    A  »  v*!'  af  f%u    v««~J*'       .<4     A 

r.*     Wliiii    1*  A  H  nr  iti'  'f»'ff  I'-if'i/i.' ;   ahy.  in  ihr  Aiiy.    %\v\  wl.%  ha"  il  ftvvs  «av  t     as  -^^^^ 

tlir  m t   iiriiitliiT  I ''••••I    >ri'-'i  (h-ihk  ari  ii|i,  i*  nviifi-ia  in  iln-  naiurr  -.f  au*  L  a  ir«^r  '   ."^  j    j«... 

il  iitii«l  iii|%iiijiMi'   III  \t\M^  il  a^.iiii»l    Ihe   ^if^ri^i,  M-    T<i  «lia'    i«   tht*    |rurr«>ltaf    a    w    »{^   j«4 

Oil* /••!  r>  n,  mill  ||ii>  rUr\  ii.ii;   at|.|  vhal  *\*trn  liir  h}   vinur  ••!    ihr  ataliilr  *f  Ana*,  r    J«i  *    .**  4 

irrir  I iiiiinl  '  '.'17.  Jl^  Ij     K«ir  vhat  i*  (hr  •-nf  *if  im '^i^w**  *«&•  a 

'Jil     \lhil  IP  :i  '.    I'  i-f    '.*  .t,i-tt!'-t»  ;    whrii    inaj  iDi'*!  ful!  ali-1  rffi^tual  rvme'U  }-y  itm  •A^.m  rt» 

il  l»r  hail :   ab<l  «h«i  il   ih«'  -'u'i'P.  alirr  the  rt^-  tuti>.  an-l    \y   •taiuir    II    <i<Ni    |    r    4      «!.a:    ar* 

cripl  ••(   II.  a'ltiiii  uiiik  |>rr««in  '  '21**.  ihf>  |iriM  rt-linf*  hh  thtt  irri/.   fta«l  wka:    •  a  v«v 

•  I.    Ill    ihi-    pro- <  r<l:iii;«    itp>-!i    i  •^umr*   im/'t/if,  •>«'  r»$-t:u  i' n  *   'J*'4,  2*«-*i 
whni  fiiii«i  \\iv  I  ',  itfi'f*  |.r>>\r.   iiii-l   ii|Hin  failurv 

ul    lhi;..ii..'i;'  .  |.i....|.   iili.il  ri,.i.:  ihr  .|.  r". /.i».r  *  <'|I  \|>.    XVIII.— 0<  rtr    i^^wnU   -/   Ar-««>r^    l^ 

i:'J     I'm  if  I  hi-  ri./Ar  II**  r.iiiii>l  t.ir  thi>  /•'fiH/if'. 
vhnl  tliri'i*  furtlirr  |»>int»  an- :il«ii  lit  Ik*  iii'|Uirr*l  7  I     H'imt   arr   ihr   rifhl    fWfa]    a»4      ri««.j 

24*.*.  f«rl«    iif    a    •%!'    in    Ihr    ft'*rr    •"/    rv«a«aa«    »«^^  ' 

*j::.    If  il  Im*  r<iiii.l  ihil    thf>  /  .'.ri'i.'ijT  haih   the  'J*'J 
right,   ait«l   hiih   i'i»iiiiiiriir<Ml   hi«   ii<- min   in   ilur        *    What  i«  an  *  "^/i^  i.*.  «>r  "riy;  T<n       «i.«f« 

tiiiii*.  thru    nhiit  ju*iitnrnt   -h:i]|   lir  havr  T  114'^.  i^  il  »ur*l  i»ut ;  anl  what  ant  wtrr*  i*  i^s  -•*^-«  ' 

"4.    Hill  vhat   if  ihr  rhurcK   rniiain  at  ill  Toi>l         H-   Whal  i«  the  rtunilation  of  autt*  l«'«.«  -.!« 

Al  thr  i'n«i  «if  ihr  tuxt  *  'J.'iti.  Talur  nf  furtv  ahillinf  •  *   'Ztl 

'l*i.    Ami  ■hat  il  ihc*  'im^'/- ihi  n<>(  ailiiiit  the         4.   tif  vhal  tw<i  ••iri*  arr  ««v**^  v««.'fl     a»i 

drri  ii|M»ii  thi»  T  'J.'Hi.  vhrrr  i«  eai'h  »i'rt  in  u*«  "1^1 

•('•.    What    in  thr  a<l«nitti^i*  nf  a   vrtt  ./  rtyKt         '».    What  i«  the  ■r^'iiriiv  fives  hj  ike  pi^maf 

of  it<ir-"ii-i"N  itTrr  a  ftn;  ••{  .fu  :r,  tiy*>iit  f  •'•<i.  ft>r  |iri>««H-iitinc  li^*  flaim  *  JT4.  ITT^ 

'•7     W'hv   ■!•   ihi-rr   iiii    liiiiti  iiii'ii    «iih    rr|[ari|         '*•     W  I.aI  iit-l  «hrn  i«   the   r*tmrn  i»f  e«rk   aavt 

to  the  lime  wiihiii   iihii-h  :iii%    i-'h-rj  ihui  hin|(  <if  wrii  *  'J7'i 
«f/rfiir«on*  are  tn  lie  lirnii^hl  .'    J-'i<*,  'J-'»\.  <■    W'hal  i«  the  fri^in  nf  the  ttrwu      ami  al-ai 

l!l*.    Hut  i«  tlirrr  iini  i«iir  •<|if4'ir<i  uf  ^irf  f^NMfi>.ii  are  ihr%  •   'J7'»  1!77. 
in  whii'h,  hv  lirim*  iif  •••\iti%I    !••'•  •■*  f  irinm^nl,  >*     Whal  are  i/*f%f  la  &«•!.  A«i  m  i***^  *   JTT 

ft  reiiirtiy.  !<•  he  •iji-i|  |i>r   iii   thr    Vtjjy.-r.i.'  n  «rr«.  *•*.    What  i»  cal!r>l   the  #«»-•/«  ^^y  wf   Ike  («•■«* 

la  |iiil  iniii  the  han-l*  nt  i)ii-  ■-'•'•«  |irr<irnir<l  an  •77.  'J7*«. 

well  at  iif  Ihr  kwiht-  ••!  ihr  ■/■/•    n  •  n  ;  an>l  with  l*'.    What  !•  the  ^.irf»  4t* y^f  JT^ 

what  |M»wrni  partifiilirl}  arr  ihr  yi.ifrtin*  r|iilhr«l 

bjr  thr  •iiituir*  of  rj  Aniir.  •!    "J.  c.  14.  j  4.  anil                       4'||  \r    \|\  .i^o^  /VM^aa 
II  lie<i    II    r    17:  I'M.  J.'.J  

:^'.    Hut  «!i«-ri  ihr  <-Vr{-  !•  in  ful)  |,.ii.««>4«i,,n  »f        1     Wh«t  i*  t he /kr  •^vm  .-  fta<l  in  •itac  %f^jA  .• 

the  t»*trtirr,  what    |iii*«fii«iirv  rr!iir<lir«   ilurn   I  he  friiin  whal    t««i  uiher   klB*U   i»  It  r«!'*«l    t^^-mm^ 

Uw  giTr  him  :   nnil  whrii  i«  he  rniilleii  in  a  p|k»-  pr^etBM  f  'J7**. 

cial   rrnirilv  I'nltr*!   a    n  t'  nf   /umj  utrufn,  or  the         •    (*f  what  nine  fort •  it  oeiywW  ^ >^m«  *  ZT^ 

f»*irf..Ht  urti..'  r,./V.   Ini!    » h V   In  ihi*  mnwdy  2H4.  'J**?.  -'*••«.  •.•*."».  r.»I. 
Ouw  nf  Ter^  lilllr  imr  :   J'l.'.  U>'»3.  .'1.    What  i«  the  Mn«ae«f ,-   ui4  buv  it  .1  ci*Ai  ' 

CIIAIV    XVII        M.     / -t„  pr,^,,.Ung    frum    or         **•    W  hat  !•  the  irrtf  •/ «rf«r4aM«  or  ^-i^     u.1 

,!••-•.../  "1^  *'r..irfi  ■*»•■•»   »■   **»»■   *•»'   •"•   •aJ  i»Bie«l*Aie  / 

1.  Or  what   lw>i  iiiiurr*  are  tmjun^t  tn  which         't    What  i»  the  imf  uf  Aifii/ai.  or  Av-* 

the  rf-im  i»  a  ;•  ir'«.  ^   ■_•*••  tfni/^  '   L*«'. 

*J     What   arr   ihr   iwn '-• '^-i- h-Aih    melhiMln  of         !'•.    What  iw  I  he  trru  «*f  wyigi  W  r»^^, 

oMainiriir    |i«»*Br<i«;  •!!    ••!    rr»'iiiiti<in    frnm    the  an«l  ii|i>>n  what  ^i^^iea  nf  r«im|-laini  aa«  :' 

rri'Nf,    n(    riilirr    r'  ;'  nr  ;■ "  ;■'  /•■•"*.    an>l  lie  hail  hy  •rtrral  atafulea*  '^\.  S^i 

wIk-ii  'i,  i\  t-n.-h  ^i'  rr»>riril  t>>  *   !*■'••>    'J'i7  7     Fi^r  whal  rra««»n  Juea  the  |>rartir«  •# 

•t     Willi   iirr  thr   *i\    iiirihfiU  «>f    re-lrevainf  nieni-iiifc  alnmM  all  metmma  hy  bn»finf  as   i^^ 

fili'h  f     iji*  HB  *)ir  i-r   1/ 1|  iii.iv  rri'riVr   Irntii   the  yia«i/   vri*   nf  :rr»ptu   9%wrf   «^«w*wa  J'rw^m,  ti    « 

r»'o#^' •    •j;.7.  J>.  ■.••■«    :•■■.•.  J'.l  .iria««.  Mill  rt'Diittue*   "i^l.  2l*2. 

4.    M  hai    ■i'-'i>»i<    iviiKfit    ihe    Amy   niaiiiiain '         ^     Whv  arr  a-n;!  ■uK«e«|itml  \m  t^    ■  i^w  i 

2'iT  M-ri/rallAl.HM^i^^.'  ww«f   :>:!. 

Ti     Wh.ti  jk  an   i'-;>i.'  'I'-n,  nr  liiyvj'  •/  '■_^'<-r  '         'i.    |«  thi*  regular  %mA  urilrilj  M«<k^  .'  w^' 

2J»^  '.'•.!•  r«ff  ni>w  gniir  ihrwuf  b  .  or  vbal  la  » 'W  .rt»aJ  a 

»i     W  ;,  It  ri-t!M- l\   !.ii\  'f '  ».-•  h:*Tr  in    T'lrr  |-rari|i'r*    "i**".' 

In  a^i  :  1  thi-  I  ■■•-•>•  I    :i  ■.^  t! -i  tri|nir'  I  l<ir  |>*.    W  hrii   •l.i*^   a   writ    r«fC«ftaa    f^af^ma    ti-km 

thr  ■■;   ^■.> '.  .  >■••«. ■!>  «   )iiB  r^'i'ffi  ■/  an-l  «:.at  if  Ihe  tfft-Hi  b*  hr««w|fki  in  »>»•  ■■#««-• 

riy>'  ^'1  I    - •''-"  an<l  ihr  •/<'<rWin*  live  in  aa-illMpr  "  SKI 

7     r.   »  'i-'M  I.,  re-  11     Hut  whal  if  %  40*t%dM%l  ftbar««»l  %m  i     i4 

peal  'It'      ••;«  ;  ..i    .    ..    ).f    t  fi.^ii!  '    '.'•■•),  y*  r*n»'f  w.iuM   |*niee«U  lo  na    mmU^w^    %g%~vt. 

•J*  I  him  '   '1^  ' 

^     ^^  V  ••  xri   *-«'h^1f  i>f  ihr         IJ    W  hat  are  i/mi  n»|  |*lw*vf  «<»Vff.  n»-l  v-^ 

r^-  •   •  *i'i-  I    I'.  "  •  '  I-.  1     I    n'  «•    '«i  '.■•;•■-.  «>r  '/•yi/4rM«,  aft4  #e««ik«^j.^j«  '  ^^ 

■•.  i:«    ir  •    '  ■  •  .     .4'.  ■■  .  ■  ■   .t  '    «'-i  ••■*l, 
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BLACKSTOxVFS  COMMENTARIES. 


13.  What  IB  the  effect  of  outlawry;  what  is 
the  wilt  of  capias  utlcgatum\  and  how  may  out- 
lawn/  \)v  reversed  ?  284. 

14.  What  is  the  UHiial  method  of  proceeding 
in  the  rourt  of  king's  bench?  285. 

1').  NN  hat  is  the  origin  of  the  process  of  bill  of 
Midtlhstx ;  why  is  it  so  called;  and  what  is  it? 
2Js:). 

It).  When  does  a  icrit  of  latitat  issue;  and 
wluMi  nijiy  the  bill  of  Middlesex  in  the  court  of 
km>/f  bench,  be  treated  like  the  capias  ad  respon- 
dtndnm  in  tlie  court  of  common  pleas  f  286. 

17.  What  is  the  fir9,i  process  in  the  court  of  ex- 
chequer ;  and  what  does  it  allege  ?  286. 

18.  What  is  now  become  the  effect  of  the  ea- 
piai^,  latitat,  &c. ;  what  if  the  defendant  appear 
upon  thorn  ;  and  what  if  he  do  not?  287. 

m.  Hut  what  if  the  plaintiff  will  make  affi- 
davit that  the  cause  of  action  amounts  to  ten 
pounds  or  upwards ;  and  what  is  required  by 
statute  13  Car.  II.  st.  2,  c.  2?  287. 

2t).  What  was  the  origin  of  the  clause  of  o^e^iam 
in  a  bill  of  Middlesex  and  writ  of  capiat ;  and 
what  is  it  ?  288. 

21.  When,  in  an  arrest,  may  the  6ai/t/f  justify 
breaking  open  the  house  in  which  the  d^endant 
is,  in  order  to  take  him  ?  288. 

22.  Who  are  constantly  privileged  from  ar- 
rests and  from  outlawries ;  and  how  must  an  appear- 
ance be  enforced  against  such  persons  ?  288,  289. 

23.  Who  are  ^ro  tempore  privileged  from  ar- 
rests ;  and  where  can  no  arrest  be  made  ?  289. 

24.  Whut  is  the  king's  writ  of  protection;  and 
what  is  enacted  by  the  statute  2o  Edw.  III.  st. 
6,  c.  19  as  to  the  power  of  another  creditor  to 
proceed  against  a  debtor  of  the  kingf  289,  290. 

2o.  When  may  an  arrest  be  made  or  proceu 
served  upon  a  Sunday  ?  21H3. 

2(3.  What  is  special  bail  to  the  sheriffs  or  hail 
below;  and  what  if  the  sheriff  do  not  keep  the 
defendant  so  as  to  be  forthcoming  in  court  f  290. 

27.  For  what  sum  shall  the  sheriff  take  bail,  by 
statute  12  Geo.  I.  c.  29?  290. 

28.  What  is  bail  to  the  action^  or  above;  and 
what  may  the  plaintiff  require  of  the  sheriff  if 
this  be  not  put  in?  290,  291. 

29.  Hefore  whom  must  the  bail  above  enter 
into  what  recognisance ;  and  what  if  they  be  ex- 
cepted to?  291. 

30.  How  may  special  bail  at  all  times  be  dit- 
charged/  292. 

31.  When  is  special  bail  only  as  of  course 
required :  and  when  by  a  judge's  order  or  the 
particular  directions  of  the  court 'i  292. 

32.  When  only  is  special  bail  demandable  in 
artiorif  against  hnr.^,  executors,  and  administrators  f 
292. 

CHAP.  XX.— 0/  Pleading. 

1.  What  are  pleadings;  and  of  what  four 
kiud.s?   293,  290,  299,  309. 

*J.    What  in  the  declaration,  narratio,  or  count f 

.3.  In  what  arfions  mwM  the  plaintiff  lay  his 
d'Thirnlinn,  or  dechtre  his  injury  to  have  happened, 
in  I  lie  very  county  and  place  where  it  did  really 
happen:  an'l  in  what  may  he  declare  in  what 
county  he  pleases?   294. 

4.  When  will  the  court  direct  a  change  of  the 
venue  or  viancy  (that  is,  the  vicmia  or  neighbour- 


hood in  which  the  if\fury  is  declared  to  be  done)  ? 
294. 

5.  What  are  different  counts  in  the  same  deda' 
ration;  and  for  what  purpose  are  they  designed ? 
296. 

6.  What  was  anciently  understood  by  the  word 
tuitf  296. 

7.  When  is  a  nonsuit^  or  non  prosequitur ^  en- 
tered ;  and  to  what  is  that  plaintiff  liable  who  b 
non  pros' df  296,  296. 

8.  What  is  a  retraxit ;  and  how  does  it  differ 
from  a  nonsuit  f  296. 

9.  What  is  a  discontinuance;  and  what  does 
the  statute  1  Edw.  VI.  c.  7  enact  as  to  diseon- 
tinuaneef  296. 

10.  What  is  a  d^enee,  in  its  true  legal  sense  ? 
296,  297. 

11.  What  is  cognitanee  of  the  suit;  and  when 
must  it  be  claimed  ?  298. 

12.  What  is  an  imparlance ;  and  when  is  the 
d^endant  entitled  to  how  many  imparlances  f 
299. 

IB.  What  is  a  view;  and  when  may  it  be  de- 
manded? 299. 

14.  What  is  oyer;  and  of  what  may  it  be 
craved?  299. 

16.  What  is  praying  in  aid;  what  is  voucher , 
and  when  is  it  not  aUowed ;  and  what  is  a  writ 
of  warrantia  ehartm  f  299,  800. 

16.  What  is  praying  age;  and  when  shall  it 
not  be  had?  800,  801. 

17.  Of  what  two  sorts  are  pleas;  and  when 
Chnnoi  pleas  of  the  former  sort  be  pleaded  ?  801. 

18.  Of  what  three  kinds  are  dilatory  pleas  f 
801,  802. 

19.  What  effect  upon  a  suit  hath  the  death 
of  one  of  the  parties ;  and  when  can  it  be  re- 
Tived  either  by  or  against  the  executors  or  other 
representatives  of  the  deoeaaed  party  f  302. 

20.  What,  by  the  statute  4  &  6  Anne,  o.  16,  ia 
essential  to  the  admission  of  a  dilatory  plea; 
what  is  a  rule  as  to  the  admission  of  exceptions 
against  a  declaration  or  writ ;  and  in  what  suit 
shall  no  abatement  take  place,  by  statute  8  &  9 
W.  III.  c.  81  ?  802. 

21.  To  what  three  things  does  each  of  these 
kinds  of  dilatory  pleas  conclude  ?  303. 

22.  What  if  these  dilatory  pleas  be  allowed; 
and  what  if  they  be  overruled  f  303. 

28.  In  what  two  ways  is  a  plea  to  the  actum 
made?  303. 

24.  In  what  instance  is  confession  of  the  whole 
complaint  made  in  a  plea  to  the  action  f  803. 

26.  What  is  the  effect  of  a  plea  of  tender  by  the 
debtor  and  refusal  by  the  creditor  f  303. 

26.  In  what  two  instances  is  one  part  of  the 
complaint  confessed  and  the  rest  traversed  or  de- 
nied f  304. 

27.  What  is  the  effect  of  paying  money  into 
court ;  and  upon  what  may  it  be  done  ?  304. 

28.  What  is  a  motion  f  304. 

29.  Of  what  two  kinds  are  pleas  that  totally 
deny  the  cause  of  complaint  f  305. 

80.  What  is  the  general  issue  or  general  plea  f 
306. 

31.  What  U  an  issue  in  law  ?  306. 

82.  May  special  matter  be  given  in  OTidenoe 
upon  a  pUa  of  general  issue  f  306,  806. 

33.  What  are  special  pleas  in  bar  of  the  j^Jotn- 
fi/*«  demand?  806. 

84.  What  Are  the  times  limited  by  the  seTertA 
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ANALYSIS  OF 

pi.iM.'.  -     r  !  II  It  iri-.n  » i-\..t.  I  nhi- h   M  i  /'/.ii-i'i'f  '/.» :   in  nli»!  -i**-*  •■!•  it  wm>.|  .  •).!;    •;••• 

.;  I   *w  t  ,•  ;-  ,11  .  .•  ;....  ■  •  .:i«»»  ...17      :'. 

.  •.      W  ■.  i'    III    ihi*  !i\i-  «■  -iiU'i-ifi*  111  i  .,t.Ali*ii-«  7      W  K  if    .•     -I  ■■  »i\   •    lyr  .y  ..1-.  .  .  J.    !■  -.■  * 

,if    .1  ,  ^  wliit   I*     !■•-        ki.iitr  -f   i    'y-  ;      »■        .b  ■     i-    > 

■  17     W  I.  i'  .;  r  r    i"  '■'./!''  ill  111    ;§•■•*  i-r    •■■■    'i  "i  m   'TiIi   i«   i;.**  f  •     a  i:...':r-t  <■    •     ,•    •- 

I-  '  .•     ii  -M  ■>,•    i.    !•  ;■  I    I  :.••    \  ili'li'\    of  i"  m  .    •  I.-'    •Ii  il.    li    I   if  |»r-..ri*-|    !..    •.  ^  » 

],.„  I       ■■,•».•  '  <  I*;  iT  r t:  111  ri ;'••"'*.  aii-I    I  ■■•   I.  i«    i,  •■   •!  c«  »r«  ..f     -.li     >«%    „•        «» 

.;••     U  •..  •.    ii.  I  »  I.  i'    :.   i\   I  /.•■  f  f   •  f  '.    t  .  It'll-  ".'.11     . 1"*. 

ihr    ■     ■  K*  .'i  if    I"     i     '■■■•'■■?:'. 

lii.Tif  • '     ■■■  •■  ■■.  II. I  ni.il  :i  " ■■-  Mi\r  will  -"•  r-«-.  *»  jTw-* 

yr*«i  ■ .  II.  i  '  ..»•  •    ;i  I 

;i''      ^\      I*     .-.     ■  ...■  !i  i..  i:ii.:i^  ;  ■    ■■'• f /.''■/  I      «»l     will!     tfi'l  ,1.1*1     !•    .V.«."    's    .»•-•.       ■  *     ••I 

riy  •    ..   "  •!•.•         -^    ^   ^   t.t   1  r    'v   ■'*♦'■  *"'■%       ar.  I  •!  a 

III     V\  •   |t     I-    I   .!li   I    :i    >i  j   :r      •*    in   ^  .V  i./ifi  /  *  .!•■•■•    » .  i .  •.  i    -li*-    >1«^  i«rr    i'itivrit.h£    .  ft 

II.    \\'  i!    .-  .  i"-i    •■'■;■  ■'•■•'/  :ii  y  ■'   'it'*./;   .iifl         '.'    Hf  «•  «i    i«  I    kibU   srv   rn«i.j    »-t  .-•-^    a 

«Ii-il    .11  1.    iiii-l   liiiw  liiiti   >ir   K'lmii-l  ritil  inuiii- '    ■  '•! 

(  .ik«>    I'M.^'l  >..<    Ii'i.-i  '    :'.M.  :'r_*.  .1     Hh^f    IP   il.r  fir«l    P|-eciM  %>t   rt'^t  ^-r  %.w^ 

4'J.    Ill    lu^   -iij>-"f  till"  J'"'  r«ii»»;«,  «hrn  I'i'hiT  friij/ )•«   /'*rt    •      "iI 
pjilrnUiii    I- •  r    .rtiin*   ih}  im-w  n.nitiT.  iri»K«l  (     W  hii     i*    Kiii*ilirr   •yr<hr%    i-f    •$•**   »tm^^ 

Ijiiicu  i^«'   •i-"o   hi'   n\*'T    11    til    I'f    iriif.    itii'l    in  ^ury  '  ..M 

what  iliffi-iih'  liii.'iti^'i'  <ln   I  in"  /:' f.'tj*    tti'l   lhi»  ■'►     H  liii  j»rr  ih*"  •  :ghl  ^ '•■^»i»»i  ■  f  "k*    »#**^ 
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BLACKSTONE'S  COMMENTABTES. 


22.  Where  one  party  to  the  »uU  is  an  aUen^ 
of  whoiv.  Hhall  the  jury  consist ;  but  what  if 
both  pardfx  be  aliens  f  860. 

28.  What  are  challengeM  to  the/»o//«,  in  capUa; 
and  to  what  four  heads  are  thej  reduced  bj  Sir 
Edward  Coke?  361. 

24.  Csxw  Judges  And  Justices  he  challenged  f  861. 

25.  Wliat  is  a  tcrit  de  ventre  inspiciendof  862. 

2<).  Wliat,  by  a  variety  of  statutes,  is  a  dis- 
qualification for  Juror  in  point  of  M/a/« ;  but  what 
when  the^Mry  is  de  medietate  lingiuef  362,  868. 

27.  Of  what  two  sorts  is  a  challenge  propter 
affrctum,  for  suspicion  of  bias  or  partiality  ;  what 
if  the  causes  of  challenge  of  the  first  sort  be 
true ;  and  to  whom  is  it  given  to  try  the  validity 
of  challenges  of  the  second  sort  ?  303. 

28.  With  regard  to  what  causes  of  challenge 
may  a  Juror  himself  be  examined  on  oath  of  voir 
dire,  vcrifatem  dicere  f  364. 

20.  Who  are  excused  from  serving  on  juries  f 
804. 

30.  Who  may  pray  a  tales^  and  what  is  it ; 
and  for  this  purpose  when  must  a  lerit  of  decern 
tahn^  orfo  (alesy  and  the  like,  still  be  issued  to 
the  sheriff;  but,  by  virtue  of  the  statute  85  Hen. 
VIII.  c.  10,  when  may  the  Judge  award  a  tales 
de  circumstantihus ;  and  what  is  it  ?  804,  866. 

31.  To  what  are  thej^Mror^  sworn?  866. 

32.  What  is  the  course  of  proceeding  upon 
the  trial?  300,  307. 

33.  What  is  the  definition  of  evidence?  867. 

34.  Of  what  two  kinds  is  evidence  in  the  trial 
hyjuri/f  307. 

3'>.  Of  what  two  sorts  Are  proofs  f  867. 

30.  What  two  written  proofs  or  evidence  prove 
them8elve8;  and  what  are  the  other  two;  and 
how  must  they  be  verified  ?  367,  868. 

37.  What  is  one  general  rule  of  evidence  that 
runs  through  all  the  doctrine  of  trials;  and 
upon  what  principle  is  hearsay  evidence  in  general 
not  admitted?  308. 

38.  To  what  transactions  does  the  statute  7 
Jac.  1.  c.  12  confine  the  admission  of  hooks  of 
arrofint  to  be  read  in  evidence  if  the  servant  who 
was*  accustomed  to  make  the  entries  in  it  be  dead 
and  his  handwriting  proved?  308,  869. 

30.  What  is  the  writ  of  subpoena  ad  testifi- 
cand'tm  ;  but  when  is  no  witness  bound  to  appear 
or  to  give  evidence  f  309. 

40.  Who  are  competent  ttitnessesf  869,  870. 

41.  II ow  many  witnesses  are  sufficient  evidence 
of  any  single  fact?  370. 

42.  W lien  is ;'o#i7irtf^oo/ required;  and  when 
is  circ'nH.'<tantial  or  presumptive  evidence  admitted? 
371. 

43.  What  weight  have  severally  violent  pre- 
sumpfinti.  probable  presumption^  tklid  light  presump^ 
tion  r    871 . 

44.  Need  the  witness  tell  all  he  knows  of  the 
matter  in  question,  whether  interrogated  to  every 
point  or  not  ?   872. 

4').  Whit  if  thQ Judge,  either  in  his  directions 
or  decisions,  misstate  the  lawsy  by  ignorance,  in- 
advertence, or  desijrn  ?  872. 

4*">.  What  is  a  demurrer  to  evidence;  and  by 
whom  sli.ill  it  be  determined?  372. 

47.  Uut  what  practice  has  greatly  superseded 
the  recourse  to  either  of  these  last  proceedings  f 
378. 

48.  What  are  the  advantages  of  testimony  ore 
tenuA  7  878. 
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49.  What  is  the  modem  doctrine  as  to  such 
evidence  as  the /ury  may  have  in  their  own  eon- 
sciences  by  their  private  knowledge  of  facta? 
874,  876. 

60.  What  is  the  summing  up  of  the  evidence  by 
the  Judge f  876. 

61.  How  is  the  delivery  of  the  jury^s  verdict f, 
veredictum,  accelerated ;  and  what  if  the  furors 
eat  or  drink  at  all,  or  have  any  eatables  aboai 
them,  without  consent  of  the  court  f  876. 

62.  What  circumstances  will  set  aside  the 
verdict?  376,  876w 

63.  What  if  the  plaintiff  do  not  appear  to  the 
verdict  f  876. 

64.  What  is  the  form  of  a  Toluntary  nonsttU; 
and  why  is  it  more  eligible  for  the  plaintiff  tlian 
a  verdict  against  him  ?  876,  877. 

66.  Of  what  two  kinds  is  a  verdict ;  and  when 
is  a  verdict  of  the  first  kind  of  no  force  ?  877. 

66.  What  have  the/ury  also  to  do  if  ihtj  find 
issue  for  the  plaintiff  f  377. 

67.  What  is  a  special  verdict ;  and  by  whom  is 
it  afterwards  determined  ?  877. 

68.  What  is  another  method  of  finding  a  spe- 
cies of  special  verdict:  and  what  advantage  has 
this  over  the  other  kind  of  special  verdict  t  878. 

69.  In  both  these  cases,  must  the  Jury  return 
a  special  verdict ;  and  are  they  incompetent  to 
decide  the  complicated  question  of  fact  and  law  f 
878. 

60.  What  are  the  four  principal  defects  inci- 
dent to  a  trial  hjjuryf  882,  888. 

61.  What  is  a  subpcena  duces  tecum?  882. 

CHAP.  XXIY.— 0/  Judgment  and  its  InddaUs. 

1.  What  is  hposteaf  886. 

2.  What  is  Judgment;  and  till  when  and  till 
what  can  it  not  be  entered  f  886,  887. 

8.  What  are  causes  of  suspending  the  Judgment^ 
by  granting  a  new  trial  f  887. 

4.  What  if  two  juries  agree  in  the  same  or  m 
similar  verdict  ?  887. 

6.  What  is  a  new  trial ;  upon  what  proceed- 
ings is  it  granted ;  and  where  is  it  not  granted? 
891,  392. 

6.  How  has  the  courts  in  granting  a  new  trial, 
an  opportunity  of  supplying  the  defects  in  the 
trial  by  jury ;  and  within  what  time  must  the 
motion  for  a  new  trial  be  made?  892. 

7.  From  what  causes  do  arrests  of  judgmmU 
arise?  893. 

8.  What  is  an  invariable  rule  with  regard  to 
arrests  of  Judgment  upon  matter  of  law  ;  and  will 
this  rule  bold  e  converse  f  894. 

9.  What  is  a  repleader  quod  partes  repladtaU  ; 
and  when  will  the  court  award  it  ?  806. 

10.  What  iti Judgment;  and  of  what  four  sorts? 
896,  896  ? 

11.  Whose  determination  and  sentence  is  the 
Judgment;  and  what  words  constitute  the  styh 
of  the  Judgment  f  896. 

12.  Of  what  two  natures  are  all  these  foor 
species  of  Judgments  f  396. 

18.  What  is  judgment  of  respondeat  ouster  f 

896,  397. 

14.  What  are  the  interlocutory  Judgments  moei 
usually  spoken  of ;  when  only  can  they  happen ; 
when  are  they  absolutely  complete;  and  whcBt 
and  for  what  purpose,  must  a/ury  be  called  int 

897,  898. 
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•rr  (hi*  ijii  ili*ii  .iii>i|i*  ot  ilif.iur.rf,  Kv  kiaiiilr  l.'i  P*.    Vk  h«l  r«rin|if  i<>n  ha*  ihr  maa  vk«  ■• '*A«« 

Urn.  VI    r    .'i .   iiifi  whi'li  |-ir(\  •  iil\  i*  »Mi>wril  in  r/'fii'i*  1  u|'«iu   ihii  »ri/.   aad  vk-%i   4^«^  ii<t 

tu  |irii' I !»•-•■  IM  «  iiiiitiir.  iiifl  11  h\  '    (*>4  »taiuii-  'Jl  Jai*    I.  r.  1*4  raarl  if  lh«  ^*'rm^4%j  &« 

4.   Wlini  w:io  llir  Mi-v'M^ri*  ).\  riir  mnininn  l<i«  whtlr  rliar|(f|  in  r/m^-ii.^  u|M,n  ihit  v^i:  *   4!& 
if  (bryr'i  >••■'«,■.'   'lUil  thr  i.r.i,, :  n/ r'*»  I'li*' ".    4<>l.  11      H^  li^t //^•'hrory  ^•rt-^^tf  aaj  ha  t«.«-|  i-^s  f49 

%>.    |!ut  filial   »ii"    i"lii-l»-«l  }'\  firirr:il   *taliili-*  r  •'•  *    4l-"f. 

m 

an  li»  till'  ii!i.«'  «lii-ti  nil    r'-./ffi'  nmv  l-r  lir-iiiislii.         I-     Mli4t  if.  ftfkrr  a  df^tmdu^  i«  tbsv   la   f«!»- 

and   fi*   i'>   tl.--    I  iilii-liiiiii.l  uf  thr   ti'tamtrd  ju-  U»\\    u|-<>li    thit  j'f<.-ff§,    h«   b«   trrft    a;    .ar|«  * 

rur$  '    l>  ■.  41. *r 

(i.    l>iiT    w  l.:i!    I:  |4   »^|>iT«flf>l  tlir   ii!ir  uf   izf-         1>.  * 'f    wliii    l«*f    haiurri    arr    *»-«/••      aa«l 

fdinr^  '    l>  '•.  «hi'ii  "hill  Ihr  fATij^  an*«rr  fwc  iLr  >l«*.«  '    i    * 

7.  H).  1!  i>  i!  r  u ri'  '  f  lA'-t.'*  4'>'>  14    Wi!I  a  rrtfum  *ti  a ^ri#i4vr  la   f/^^^^^^  ta 

>*.    W  I.  if    i«  Hii    ii.'.'i'j   'f'^r.'.i;  aii'l   fi»r  whal  fH»r  i|,r  #'..'i"f  41*i. 
1^  ■    !•!•   ii-  •!   .  »  1'  lit- '    (<•'•.   ItH*.  I'.     |;,.t  «Lat   d'lr*  (hr  Halulr   ■'••   «•#«     11   1 

*.(.    111.;     «i;..»l     l.;kii    rrli-lt-u-<l    tlii*    ir'if    alliin^t  'J^  •  ha>  I  til  t.i«nuruf  i/'/raJ;raf«  char|;««i  .a  «2.rr^ 

Uwlf*-  ■    !•  •  .  N..'i  •   41  '•.  41»i. 

li>.    I'l.t  «  Ii  1:    i<  t*ii*  |>rin<'ii  .iI  inrtl.ti'l  uf  rr-         l'>    \*^  iihal  pai*rr«  haw  rrtdkim^i  ^%wt  \^Km 

drr<i*>  t<-r  i-ti>  iir«-ii*jri  //"f-ii'f  in  tlic  kifi|;  r  '-nur'.'f  tirlt'-r*  i-n  llir  uiLrr  haad  T  41**. 
0/  rf-  •■•'      4"''.  17     In  ulial   ra*«   ma^  ihr  f%*M»''^   •#«    i%t  a 

11     ^^  !.  It  i«  i)i«*  ti ''' !.•  :iri  r;i  I  I  rrori  ib  a  ^Mjjr  «i:'  '-f   •  c   •  .  ...t  agaibal  Ihr  !««•      aal  vi-a^  ^ 

r\.uri  I..  •      1    -       -  .*  '    l"7.  It*  tfl*^  I  '    41*«.  417 

IJ     I  I     :i  «k  1. 1?  ii..ii;iT  iii-v  •l'>t'>  a  •- 'ir ' ''^'■'■.r         1**.    ^\\.\\     i*    a   ami   of    irr\    <a«««j       afa  i-« 

lir  *  4'  T  «h>  ni  •!.  •••    ii   *ir  :   vhai  dwra  nav   ti«   k^-«<« 

1-i.   1.!'.  «•  111  II   i;i  <\    ;tii>    ''•  'i   !■••   anii-i;  li-l  .  i-|-i  11  in  11  •  *iff^:t  n,   iih<«  a-.utt  h«  tnt  f*&*«    < 

and  «^>  I'  -»  1'  I-  •  rt' -  '  •  I   t    i-n;  .;>iIi«  t.i   ,j  ■,.  r..]-  ulisi  aiiH-iinl  :  and  «hal  funhrr  rvM«-i«  i^t  u« 

airr.r  .11  -I  1-17.   (•  **.  /    •ii.-i,*'    Il   |4M   odIj  uf  the  d^  \m   Ln^^  aft  a 

II     W:   I-    ..    :.   .■.::•■!..!    h-tn    ll  .it  t-nnj;*   thr  /im'.jnf*    417. 
trn.'.  1!    .-  !  ■    ('    1.^'-.'  I  •  ii\>r-»  nn\  ,i-.  i  ;•'•«' i>t         l''     U)iai    i4   a   m/  */  U*^  fmr^M ,   %mk    \j 

an  I' '  ''.  »  ).<-rr  till*   l.ir:  i^;!  >  .irr  wliai  i-  >l«  ii«r  «ii|i«r«rdr<d  T  417. 

lr«>   t!   I'l    •>  I.    I       f.  i>.  --r  1!   It  )■•■  ).i..U|;iii  !<•  n--         ;^*>.    U  iiat  i«  a  wr\t  la  (ha  Aal«ri  •f  %  m*^  rr 

trr»«-   i!i  '     :    :it.\    •  .'.'   iiliT  '"fi  '     1  .•.  lo  lr«T  th«  4iU  aftd  ^maf*  »  Imw 

f  ■'   -*    ft  'f'.f*  :*■»■•§:   lo   whuM  ia  U  4in«t«d  .  a»4   ky 

I-*'     It    r,«"     !■•■■•  I;.- 1!,,'  .  -i;    '"^-r^.r  in»..  «|iit  I*  It  r<  !l4»«rd  T   4lK 
the  •  •     •             '111  ^]     M),4t  I*  Ihr  wmft  ti^m ;  vkfti  :«**  an 

!'•     ^^ :  •  .'.'-,.   r    int..    i},.-  n- 1  '.:  •<  Ir  in  t«  (akra  ia  rvrfM.tr*  ay  a  -m^ 

*  M'^    .'     •  '' .    .1.-1  T«r>'rr  «lf  t:i'  '^''f .   vital   in  raaa  •t  a  4akl  ta  la*  A«^«  ky 

II""  •^  ■  .••:  f  ^  ii"j.  r.  h  ;  aad  ia  vkai  caaa  «•:•  c«a  a 

17    y\\-  •  '""  "  ill  ;l.r  K  utf  ■  f  Hi  aU  iMtttanmJmm  be  kail  afliV  as  »^a  ' 

•/y t  !-!..ii.  I   n!..  I.-.-'  4I"*,41M.  41^,  41V. 


BLACKSTONB'S  COMMENTARIES. 


22.  Wliat  is  an  extent^  or  extendi  fadas ;  and 
QpoD  wliAt  proaeeutiont  maj  it  be  had  ?  419,  420. 

2a.  What,  bj  statute  83  lien.  VIII.  e.  89,  of 
all  <Mi<fiiUQH»  made  to  the  kiny ;  and  what  lamde 
of  a  deUor  does  the  A:in^'«  judgment,  or  that  of 
any  of  his  officerM  mentioDcd  in  the  statute  18 
Kill.  c.  4,  atfect  more  than  the  tuhjfcftf  420. 

24.  By  the  statute  of  fraudt,  29  Car.  II.  c.  8, 
from  what  day  shall  x\\t  judgment  bind  the  land 
in  the  hand»  of  a  bon&fide  purohasor;  and  from 
what  day  shall  the  writ  of  execution  bind  the 
foo€U  in  the  hands  of  a  stranger  or  purohaaor  ? 
421. 

25.  When  the  pf4untiff'$  demand  if  satislled, 
what  ought  to  be  entered  on  the  reeard'f  421. 

2tj.  But  within  what  time  must  all  these  wriii 
be  sued  out?  421. 

27.  Vet,  if  this  had  not  been  the  ease,  what 
will  the  court  grant,  in  pursuance  of  statute  West- 
minster 2, 18  Edw.  I.  c.  45 ;  or  what  other  remedy 
has  theplainUfff  421,  422. 

CHAP.   XXVII.— 0/  Proee$dmg9  in  the  Courts 

of  Equity, 

1.  WuAT  four  matters  of  equittf  are  peculiar 
to  the  jurisdiction  of  the  court  of  chancery  f  42(^ 
428. 

2.  When  has  the  court  of  chancery  a  right  to 
appoint  a  ywtrdian ;  and  whither  lies  the  appeal 
in  all  proceedings  relatiTe  thereto  ?  427. 

3.  How  only  can  the  proceedings  to  inquire 
whether  or  no  the  party  be  an  idiot  or  Umatie  be 
redressed  if  erroneous?  427. 

4.  On  the  other  hand,  doth  not  the  Jurisdiction 
of  the  court  of  chancery  fail  to  extend  to  some 
caueee  wherein  relief  may  be  had  in  the  court  of 
exchequer  and  the  duchy  court  of  Laneaeter  f  428» 
420. 

5.  What  is  equity  in  its  true  and  genuine  mean- 
ing ;  and  docs  equity  differ  from  latp  f  429-486. 

0.  What  are  the  five  essential  differences 
whereby  the  courte  of  equity  are  distinguished 
from  the  courts  of  lawf  43G. 

7.  Wiiat  does  a  court  of  equity,  in  the  way  of 
prorf,  when  facts  or  their  leading  circumstances 
rest  only  in  the  knowledge  of  the  party ;  and, 
for  want  of  this  discovery  at  law,  in  what  mat- 
ters  huFc  the  courts  of  equity  acquired  a  eonour- 
reiit  jurisdiction  with  every  other  court  f  487, 

4;j«. 

8.  What  authority  and  jurisdiction  have  courts 
of  equity  iu  interroyatories  administered  to  wit- 
riej^frs :  and  in  what  cases,  on  this  account,  do 
they  exercise  the  same  jurisdiction  which  might 
have  been  exerci!*ed  at  law  ?  438. 

*.*.  lu  what  cables  does  the  want  of  a  more  spe- 
cific remedy  then  can  be  obtained  in  the  court* 
of'  i'ttc  give  a  cimcurrcut  jurisdiction  to  a  court 
of  e^jmty  f  4:iH,  4:1U. 

10.  What  arc  the  fifteen  proceeding*  in  the 
cvurtf  of  equity  i  442—445. 

11.  What  is  a  ^(7/ ;  what  does  it  always  pray; 
and  when  does  it  pray  also  an  ityunctiont  442. 

12.  What  if  the  hill  do  not  call  all  necessary 
parties,  however  remotely  interested,  before  the 
court:  by  whom  must  it  be  signed;  and  what 
if  it  contain  matter  either  scandalous  or  imper- 
tinent 1  442,  443. 

13.  Where  must  the  bill  be  filed;  and  when 
will  the  court  grant  an  ir\f unction  iouncdiatelj  1 448. 


14.  What  is  the  process  of  suhpcma  ;  and  vhfti 
if  the  defendant  do  not  appear  within  the  tim« 
limited  by  the  rules  of  the  eotir^  and  pUad^  db- 
mur,  or  answer  to  the  billt  448. 

16.  What  are  the  respeetive  proessses  of  eon* 
tempts  in  their  successive  order ;  what  if  the  dli- 
fendant  abscond ;  and  what  if  he  be  taken  ?  444, 
445. 

16.  What  is  the/rrocet«  against  a  co9pora/e6o4f; 
and  what  against  a  peer;  and  what  against  ft 
member  of  the  house  of  commons  f  445. 

17.  What  does  the  statute  6  Geo.  11.  e.  26 
enact  where  the  defendant  cannot  be  found  to  b« 
served  with/»roc«f«  of  euhpotnaf  445. 

18.  What  is  a  demurrer  in  equity  f  446. 

19.  Of  what  three  kinds  are  pleas;  and  may 
a  defendant  plead,  demur,  and  answer  too  ?  446. 

20.  Why  are  exceptions  to  formal  minmUs*  ia 
the  pleadings  in  equity  not  allowed  ?  446. 

21.  What  is  an  answer;  when  is  it  given  apom 
oatk^  and  when  not ;  and  when  upon  honour  f  446. 

22.  Before  whom  must  the  defendant  be  sworn 
to  his  answer;  by  whom  must  the  answer  h% 
signed ;  and  when  may  it  be  excepted  to  for  in- 
sufBcienoy  ?  447,  448. 

28.  If  the  defendant  have  any  relief  to  piuj 
against  the  plaint^,  how  must  it  be  done  ?  448t. 

24.  When  may  the  plamtif  amend  his  Mtf; 
and  when  must  he  have  reooune  to  a  sigyli 
mental  bUl  f  448. 

25.  What  is  a  60/  of  remoor:  mad  what  a  hill 
of  interpleader;  and  what  must  b«  annexed  to 
this  last  60/;  448. 

26.  What  if  the  pUuntif  ehoose  to  proosed  to 
the  hearing  of  the  cause  upon  bill  and  amwmr 
only?  448. 

27.  What  is  a  replieation ;  and  how  does  the  dlt- 
fendant  join  iesue  f  448,  449. 

28.  How  and  by  whom  are  witnesses  examiaed , 
of  what  nature  must  the  interrogatories  be ;  to 
what  are  examiners  and  their  clerks  sworn ;  and 
how  are  they  oompellable  to  appear  and  sabaift 
to  examination  f  449. 

29.  What  is  a  60/  toperpetMmU  the  testmimg  rf 
witnesses  9  450. 

80.  When  may  a  rule  to  pass  puhlieatiom  ^fwit^ 
fievMcbehad?  450. 

81.  By  whom  and  before  whom  may  the  esase 
be  set  down  for  a  hearing  f  450. 

82.  What  if  the  plaintif  do  not  attend  upon 
subpoena  to  hear  Judgment ;  aad  what  if  the  db- 
fendantf  451. 

88.  When  may  a  plaints  biU  be  dismisMd 
for  want  of  prosecution  f  451. 

84.  What  is  the  method  of  hoariag  emises  la 
court  f  451. 

85.  Of  what  two  natures  is  the  chamcelhr*^ 
decree  f  452. 

86.  When  does  the  cotin  of  chmmeery  diroet  a 
feigned  issue  to  be  tried  at  the  bar  of  the  eoMrl 
of  kin^e  bench,  or  at  the  assises;  aad  what  is  tho 
fiction  f  452. 

87.  What  does  the  court  refer  to  the  opiaioa 
of  the  eoiir(«  of  king^a  bench  or  common  pleas,  upoa 
a  ease  stated ;  and  what  is  done  there  ia  coaso- 
quenoe?  452,  458. 

88.  What  are  refnred  by  the  decree,  oa  tha 
first  hearing,  to  a  master  in  ehamerg ;  aad  whafc 
is  done  by  him  in  coneequenee?  458. 

89.  To  what  is  the  mmster's  r^poH  liable?  468. 
40.  Whta  aad  apoa  what  it  a  fim^  'mtm 
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ANALYSIS  OF 


m«4e:  tn*!   how   in  it*   prrfunntnre  rnftirc«*l  T 
4.Vt 

41.   Whi»   ni«v   |*riiiii»n   1**r   m   r*-hfinnj ;    hy 

dfHC*   In   iii»w  ••I1111II4-I ;   aii'l  iiii«l   uiaj  Ih;   ■U|»- 
phra  ?  4''*.(.  4.'i4. 


4'.*    Ilui.  aftrr  ib»  4r«-r««  ii 
rnriiUt^l.  )i«i«  ••nl^  ram  11  hm  rwti 
4>{.     H  hrll  fli«5  ft  /lii  «/    rwtfw  I 
44.    M«*«  M  an  ap^^tsi  !••  tbv 
fm««l :  an- 1  all  at  trtUmn  •rIj  la 
4i»4,  4'Vi. 


ItOOK  IV.-()F  I'lHLir  WUOXCS. 


CHAI*.    l.—ff   the   y.tfur*  ../    rnm^f.  ami  thnr 

I'mittfimrn*. 

I.  Wii  IT  ar«*  ttir  «ix  ron«i<lrraihin«  in  trraiinic 
of  jfHf'itf    wn-ri'/a,    iir   rntmrt   aii'l    mui/^m^dniiart  ' 

1.  •-'. 

'2.  Whv  i«  thr  ciM|r  of  rrimiiial  lav  vith  u« 
ill  Kn);Uiiil  ilriii>iiiinatr<i  the  ii)ic(ri&e  uf  the 
fifut  ft   rKf  rritmn  *   '2. 

8.  Kr*»ni  what  i'imini4lsiire«  havp  thr  fi<'fect« 
and  diii|iri>|N>riioDa  tn  our  criminal  ciMle  aripcn  7 
3.4. 

4.  What  in  a  mm^  nr  mtsJ*mfnH*.ur ;  and  how 
hail  ruiniiinii  u<«ngr  ilivlmKuiniinl  the  ube  from 
the  of  her  ?  •'». 

A.  In  what  ili»r4  the  «li»tint*iifin  of  ptifUtr 
ipronyfl  fri>in  prwite,  of  mm^j  an«i  mi»drmf*»nuwr» 
tf9Ux  rttil  tnjHruB,  prini'i|»aUT  ronniat  T  o. 

I*.   Vkhirh  inrluili'R  the  oihrrT  *'». 

7.  In  what  mme*  yiUy  rannoi  «ati«farfii»n  he 
■•lie  h«i!h  til  the  inili^iiliial  ami  the  runtmiinily  T 
A0«1  in  Him!  hfiw  umv  11  ?  «i.  7. 

H.  I^hal  diiiihle  view.  then.  ha«  the  law  in 
IftklDK  roKnitance  uf  all  irninyfl  ur  unUwful 
acta?  7. 

9.  Vkliat  %TiP  ]*unt»kment»f  7. 

liK  In  wlHtiii  wan  the  rijchl  uf  piiniphing  rrim^s 
mfmintit   the  /<iir  «•/  natyrt  tepte«l  hj  thai  law  7 

II.  Whiil  ripht  lia«  the  teni|»«»ral  lefri«la!i*r  lo 
iallict  ili«rrriit>narT  |»rnallie«  fur  rrtmea  afrBinnt 
the  /iih   '''   uttiure,  «ir  mni  I  in  Mr  t   7,  ^ 

lU  Hhal  ri|rht  Una  he  In  intlit't  punaK'^^ftt  fur 
of*nt*»  a|{aili<il  (ht*  lawn  i>f  nm'irU,  ur  nta/*i  yr**- 

\'\.  ^Mirii  Miilv  i«  a  lr|ci«Iiiiiire  warrante<l  in 
inflirlinf  till*  furf§h't'nf  I't  tif'ift  fur  f^ttfa  uf 
human  in-titiiii<'it  *  V.  lo 

14.  I«  It  fi-uM'l  liv  etfH-rirnrr  that  rttpthtl 
punt*kmf*\tM  %Tr  niiire  rrtfi-iunl  in  |>rr«enlinK 
crtm*$  iKtn  li);litrr  |H-nAliM'«*    !•' 

!•'»  Uli-ii  i«  the  end  nr  finnl  i*aii«e  **i  human 
jmntM^-iH  :'  *    II. 

!<•  In  «h«i  thrvf^  war*  i«  the  '»!•/ uf  human 
^Mf■M^"••••r  i'ltr«-ie>t  '    II.  I'J 

17  Itv  what  niti«l  the  r^tfurt  of  human 
pyntff'f^  't'  )n>  •li*irriiiirioi|  r    I'J 

1>*  ^\ri%  I*  ii'ii  ihr  /"/  ^l.'•■  ni«,  nr  l:%w  iif  re- 
laliati-iM  III  all  iM>r«  rin  iiir-iuatr  i^r  |>rrnianrnl 
rule  ••!  f';Ht*fi'H'ut  *   r.'.  1  i 

]>i  |».H--  ihf  |<iiiii»hrii<-fit  of  /  ii'^  with  *i*tt*h 
lirticer-l  n|Min  iht*  piifiii|-lr  -t  rvialiaiinh  *  1*1, 
14 

If*  Ifi  »hal  rN-«  i.f  Ttf^rf  \m  tli^  Ur  t-tli- nu 
■iiirr  |f.p«T  ii  )'»•  jn'Ii. 'i-.J  ftmii  m  iifi\  •>ihrr  : 
•nil.  ii{  oil  tLi«  )>ritii-i|>l**.  whil  ««•  rrii«-li*t|  hy 
piaiuir  IT  K-i«  111  I-  !*•.  feiil  how  l>>nK  was 
thi«  III*-  '««  '    M 

m\  ^^ '.-it  f»r.-  •..iiif  lErfirral  |rinri|'lr«  drawn 
fruui  ihr  natuir  and  ciri-uiuataure*  vf  the  mmt 
6V3 


thai  ma«  he  of  m.bm  ftMiaisMw  !■  •lla^iiBif  g|  •• 
a<le«|iiBie  /  ifnajAn#nr  f    !.'•,   |*i,   17 

*J.     HhT    ■•   lr*mmm   in    C««apinnf   if 
•/'iff A   |iitht*hr«i   with    irrealer  nfowr   lk*ft 
actually  kiilthf  anv  |>n«Bl«  •%'/»rtt   \U 

••{.    Hhj.  |[rbrral)j.  !•  •  draiga  la  ij 
nirt  dii  Mairrani  •■  ebttmiii^  aa  ik#  M^wi 
|iIeiion   u|    that  deaigrn :   and   wh^  them, 
rane  uf  a  Ireaaottahle  r«n«|-irar^.  vii; 
inirniitin  tn  kill  the  ktmf  draerve  lh« 
grt^  of  Me«eni^  •    I.V 

24.  Hb>  u  a  in  »ore  c«a««  mfm§ml  far  « 
f^mtnl  III  r«ih  hiB  iaa«/«r  ikaA  faf  a  ir  ga^  . 
what  grraier  rriMe  ic  11  for  a  trwmmt  i«  ^4.;  |« 
m*i§ter  ihan  in  another  :  wbj  »  il  tmp^tmi  \m  mmmi 
aliuve  Ike  value  uf  Ivelvepenre  fnvwiW;  fl^ai 
unr'n  |<rr«c»it.  and  nni^  rrjr»f^'*4JN-w  \m  r».*T^  a^ 
a  luad  tif  rum  from  an  oprn  ^M .  a»*l  «k  v  :a 
the  ialanil  of  Mftn.  wa»  11  furnirr^j  ■*■*  **' 
III  lakr  awaj  a  bora*  or  %%  m.  aa4 
M^ira*  ur  III  Meal  a  pigi  or  •  fowl  *   14 

'•'•'1.   What    !•  Ike  aeniiaieal   W    lk«    I 
lleevaria  ai  to  «rt#n  jr  ^  pmm%»km»mif    17 

JA.   1(  hal  duea  a  muliiiu4e  of 
argue  ia  a  governMcai  ?   17. 

:;7.   lAkai  i«  tke  evil  uf  Makiag  aa  4Mii 
ia    the   naiura   aad    irrvlatioa*  of 

:!H.    How  maa/  eifmer*  kav*  kcwB 

and  whjr  due*  mi  lar|re  a  liM.  ia«lett4  mi 

iag.  increaaa  the  aumbvr  vf  ^fmdtr^f  IK  I* 


t'llAr 


II  .-O^  rA#  r^»Mi«  r«^U«  >/ 


1.   Til  what  piacle  mn«kt|erali'>a  ma 
•everal  plea*  aad  eieatea  wkiek 
nutter  i>f  •  fnrhiiMva  ad   fmm  1 
which  m  fiherwive  aaaeia*!  tkerM«  bw 
•Jii. 

'J    What  iwii  thing*  Mual  there  he  i« 
a  mm^  agiin^i  human  law**  •! 

4.   In  what  threw  caaea  dwca  aal  tha 
with  nrf  2\. 

4.   Hhai   fMur  aperiea  of  dafprt   la 
under  fhe   Aral  of   iheaa  aaat 
twii  iiniier  the  aeroad :  aad  what  Iwa 
thinl*  "J I.  Ti. 

.V   In  what  cawa  dnaa  iha  law  ^ail 
f-rnt  nn-lrr  the  age  «f  fwealj-waa  *<w 
what  uhiler  the  age  of  fo«naa«  aalv  *  * 

t>    IIt  what  ia  the  raparitj  o#  ita g 


a  ar 


I'a 


^1 

'kna 
iha 


»urad.  ••  the  law  haa 
KdwanI  the  Third*  :?». 
7     \t  what   age  bmt 
''/  -av  .    and  ihuugh  fn^ 
(e   a^ljuilfetl   In  He  4i49 

}r\  wirh  what  w>r*yr%m  aaj  ha  haaaa 
•uffer  drafA  aadcr  ihal  aga?  fl^Sl 


BLACKSTONBS  COHMENTABIES. 


8.  What  is  the  rule  of  Uw  as  to  lunoHet  wkieh 
may  he  ea»ily  adapted  also  to  iJiott  f  24. 

\i.  I  f  a  uiiin  in  his  sound  memory  commit  an 
offrner,  and  before  arraignment  for  it  he  beeome 
muuL,  wiiy  shall  not  he  be  arraigned  for  it;  if 
after  he  have  pleaded  he  becomes  mad^  why  shall 
he  not  be  tried;  if  after  he  be  tried  and  found 
guilty,  why  shall  not  judgment  be  pronounced; 
and  if  after  Judgment^  why  shall  exeenHon  be 
stayed?  24. 

10.  But  what  if  there  be  any  doubt  whether 
the  party  be  compoe  or  not ;  and  what  if  a  Uma^ 
tic  have  lucid  intenrals  of  understanding?  26. 

11.  How  may  madmen  be  restrained  fh>m 
going  loose  ?  2o. 

12.  Does  drunkenness  excuse  a  crime?  26, 26. 
18.  When  is  a  man  who  commits  an  unlawfktl 

act  by  misfortune  or  chance  excused  fh>m  all 
guilt  r  20,  27. 

14.  What  ignorance  or  mistake  excuses  crime  ? 
27. 

15.  What  are  the  three  species  of  necessity 
or  compuUion  which  excuse  crime  ?  28,  80. 

16.  Wlien  only  is  the  constraint  of  a  superior 
in  a  private  relation  allowed  as  an  excuse  for 
what  crimes?  28,  29. 

17.  Why  shall  no  plea  of  corerture,  or  pre- 
sumption of  the  hueband'n  coercion,  excuse  the 
wi/f  in  case  of  treason?  29. 

18.  In  what  one  otfence  may  a  wife  be  indicted 
and  set  in  the  pillory  with  her  kueband;  and 
why?  29. 

19.  For  what  oflfences  only  is  dureMM  per  minat 
an  excuse  ?  80. 

20.  If  a  man  be  Tiolently  assaulted,  and  have 
no  other  possible  means  of  escaping  death  but 
by  killing  an  innocent  person,  whom  may  he 
kill?  80. 

21.  Where  a  man  by  the  commandment  of  the 
law  is  bound  to  arrest  another  for  any  capital 
oflfence,  or  to  disperse  a  riot,  and  resistance  is 
made  to  his  authority,  whom  may  he  even  kill, 
and  why?  81. 

22.  May  a  man  in  extreme  want  of  food  or 
clothing  justify  stealing  either  to  relicTe  his 
present  necessities?  81,  82. 

28.  What  one  case  is  there  in  which  the  law 
supposes  an  incapacity  of  doing  wrongs  fh>m 
the  excellence  and  perfection  of  the  person  f  82, 
88. 

CHAP.  III. — Of  PrineipaU  and  AceeuoritM* 

1.  What  are  the  two  dlflferent  degrees  of  guiU 
among  persons  that  are  capable  of  offending? 
84. 

2.  In  what  two  degrees  may  a  man  be  prin-- 
cijial  in  an  offence?  84. 

8.  Must  the  principal  in  the  second  degree  be 
actually  immediately  standing  by,  within  sight 
or  hearing  uf  the  fact?  84. 

4.  In  ca.ses  of  murder  committed  in  the  absence 
of  the  murderer  by  means  which  he  had  prepared 
beforehand,  in  the  murderer  principal  in  the  first 
or  secoiul  degree,  or  acceettory ;  and  why  ?  84,  86. 

f>.  Who  is  an  accessory;  and  of  what  two 
kinds  nre  aecrssoriex  f  8i>. 

ij.   Why  are  b.\\  principaU  in  high  treaeonf  86. 

7.  In  what  crimes  may  there  be  acceteoriet  f  88. 

8.  Why  are  all  principals  in  petit  lareenjf,  and 
In  all  crimes  under  the  degree  of  /eUmyf  tML 


9.  If  a  Bervani  instigats  a  stranger  to  kill  hit 
matter^  is  he  guilty  of  being  oeesitorif  to  peiUif 
treason  f  86. 

10.  Who  is  an  aeestsory  hrfore  the  fact  f  86, 87. 

11.  If  A.  command  B.  to  beat  C,  and  B.  boat 
him  so  that  he  die,  is  A.  ocecMOfy  to  the  murder  f 
87. 

12.  If  A.  oommand  B.  to  bum  C.'s  house,  and 
he,  in  so  doing,  commit  a  robbery^  is  A.  etceeeeaqf 
taihtrobbergf  87. 

18.  If  A.  command  B.  to  poison  C,  and  B. 
stab  or  shoot  him,  is  A.  meeeeeorg  to  the  murdtrf 
87. 

14.  Who  is  an  aeeumfrg  afUr  the  /met;  and 
what  two  things  aro  neeessary  to  make  one? 
87  88. 

16.  Does  the  roUef  of  a  fOtm  in  gaol,  witk 
clothes  or  other  necessaries,  make  a  man  aa 
aeeessorg  after  the  fact  f  88. 

10.  Who  are  made  aeesesariee  (w&en  the  prm- 
dpal  fdoKg  admits  of  acesHorMs)  by  the  statutst 
6  Anne,  o.  81,  and  4  Qeo.  I.  e.  lit  88. 

17.  What  if  one  wound  another  mortally,  and, 
before  death  ensue,  a  person  assist  or  reoeiT« 
the  delinquent  ?  88. 

18.  What  if  the  parerd  assist  or  reeeiTO  tho 
ehild^  the  diild  the  parent,  the  brother  the  brother, 
the  master  the  servant,  the  servant  the  master^  tho 
husband  the  wtfe,  or  the  wi/e  the  husbantl,  who 
have  any  of  them  committed  tkfehngf  88,  89. 

19.  How  are  aeeessoHes  to  be  treated,  (ion* 
sidered  distinct  fh>m  prineipals  f  89. 

20.  For  what  four  reasons,  then,  are  such 
elaborate  distinctions  made  between  aeeessorim 
and  prineipals  t  89,  40. 

21.  In  what  eases  are  seestsorwf  e^fter  thefoet, 
by  the  statutes,  still  allowed  the  bem^ofelergg  ; 
and  in  what  cases  is  that  ben^  of  tUrgg  denied 
to  the  ^^rtncipa/*  and  aeeessaries  btfore  the  faetf 
89. 

22.  Is  an  acquittal  of  reeeiTing  or  eounselUnf 
m felon  an  aeguiUai  of  iht felony  itself?  40. 

28.  Can  one  oc^iiAlerf  as  prmqps/ be  Mwljeffcf  at 
an  accessory  either  b^ore  or  efter  the  faetf  40. 

« 

CHAP.  IV.— Qf  Ofenees  agemui  Ood  and  iSs- 

Ugion, 

1.  Or  what  fkwt  speeies  are  cfMMS  and  miti^ 
metMours  which  are  mther  directly  or  by  oonso- 
quence  iigurious  to  eivU  society  and  therefor* 
punishable  by  the  laws  of  Encland  ?  42,  48. 

2.  (>f  such  crimes  and  misdememnaws  as  mmr% 
immediately  offend  Almighty  Ood  by  openlj 
transgressing  the  precepts  of  religion  either  na- 
tural or  reTMled,  what  constitutes  that  guilt  m 
action  which  human  tribunals  are  to  censure  ? 
48. 

3.  What  eleren  crimes  ace  of  this  species  I 
48,  44,  60,  69,  60,  62-64. 

4.  What  is  apostasy ;  and  in  whom  only  eaa 
ituke  pUce?  48. 

6.  As  a  penalty  for  apostasy,  what  is  enacted 
by  statute  9  &  10  W.  III.  o.  82?  44. 

6.  What  is  heresy ;  what  was  the  writ  de  hm" 
retieo  eomburendo  ;  what  did  the  statute  29  Car. 
11.  enact  as  to  hereeg ;  and,  as  a  penalty  for 
heresy,  what  is  enacted  by  the  statute  9  &  10 
W.  III.  ?  44-46,  49,  6a 

7.  Of  what  two  kinds  are  tho  ^femtm  againsl 
rOigwn  which  affeet  the  established  ehwrthf  60. 


ANALYSIS  OF 


8.  What  %rf  llir  prn«lii<<ii  fi>r  rr«ilii»|t  ihr  i»r- 
diiiaiit  r«  of  lit*'  i-:.uri'U  \*\  ••Irfliiir*  1  h>lw.  \  1. 
c.  1.  Bii'l  I  I  Ik    t     I  .11. 1  J       HI.  .'•! 

I*.  0|  Wliiti  l«<>  t'li"">-"  nil*  H"n-f'"f'"rmitlt  . 
whiti    |H'iiillti*«    nri*    iiii|>ii«<-l    ii|M»ii    tliiiBp  III    liir 

flr^ii  rU««  \*y  •i.tiiiii*  I   l.iu   •'   m.  m'-''  Kill   r    1  . 

•  l|i|     •!   J-lt        1      I         (.     -ill't    M  ll  ll     nil'     •ll"}ii  ll   il  '1    )i\ 

(lir  i«l«liiii*  1  \\  aii<l  M  ■>!.  I.  f  1*«.  1 1.1111110  ill 
Calii*«l  llii*  t  ,*r.t''f  It  t'f.  •  •ilitli  liiT'l  liV  ■•tiMllr  i'* 
Ann*',  I  -.  1 1  "III  Willi  t.  •■!  ff  •••r  III  \Um  lii-i  nliil 
cla^S   Ki  r  li    Hli.il    til  I  IT  ^  r..iii.t   '    .*ij.   .'t.{ 

111.  \l  ii  tl  III-  ili««tiii  iii)f  If  i>  li«-r»  l>i  ■ttlivi'r  ilir 
ill  iir>i>-i  <■•  I  •■  i-\i  fi  I'li  I  'i>'iti  11,1'  I  •  h  iI'M  «  'tf 
tliv  •i.ii>ii<«  i>l  I  III-  II  l-i.^ll.r  (.  l-i.  r  ••.17. 
I-  ..  iiii'l  J.'.  ■  1  ,  :iii>l  !ri>M  w!i4i  |>:»iiii  iiliir  \»r- 
tltlli'-o  <•!  l..«  tii^i  iii-l  ii.ii'l  lil  iiii'-i-  >:  iliiff* 
I  Willi  wliti  «-\>  I  I'tii'it*  ■  III**  iiii-%  I  ti-iii|>i<->l  !•> 
•ultM'iilith^  llir  <|r<-laiHlt«ili  «•!  Clir  ui  l  1'.*  <•«■•! 
111.  -    ■.  ..     •!. 

11     \^liil.  tiv  iKf  «niii<*  «t:iMitf    I  U    all. I  \|  . 

if  MUV  iNT^iili  «li:ill  WlillllU.  liiAiiri.iii«i\  .  i.r  ritli- 
trlii|>lifiii»ljk  «li»litrt>  iiiii  «  nh^Kt;  »■  i"ii  4>«fiii- 
blrtl  III  Mill  r/ihn/i  iir  |i«-i  iiii{!r*l  itx/i'i/  /.'  ■.  i#.  iir 
•ball  iiii*>u>ii'  aii\  I'tfiit  li«>r  m  (rti-hiT  ihrrc  '  '»%. 
I'J     |(ui    %«ri.i!   •ii>i-<  till*  -'niitif  .1  tifi>    1    I-    I 

enSCl  ftB  III  alljk  ii'iv-  r  *  iir  |.|ll|i-||':||  "i'f>;ir  tittf  t 
Ap|H*«lill)C  ul   i|ll\    III'*' 'i.'iriy  III '# fill./  f    .'it 

l.t.  U  h V  ■!••  iiiif  ihi*  rt-;i«iifi«  fur  m  ^•-iit'ral 
lolrriilloli  III  l*r'it'ft,ttti  *i"**n:>rt  IniM  fijimllv 
•(miiir  »•»  li>  ^>  r;>i«.'f  '   •'il,  .'i/i 

M.  liiiii  wJiui  ihrvr  t-li»<i.'*f4  ma  v/'- 7*1  If  J  l>«f  ili- 
▼itlnl :   .'i-"i 

l/».  Hli.it  nrf  lilt*  |»t*iinltii'«  aii>l  ili>atiililif«  nf 
tll€  lll*l   t  l.l*«  <il   ^'  rj-tffM   *    .V». 

l**.    \l(rii  i{   .ii>^\  |>i*i«fii  Willi  :iiiiii)irr  atir.ia*! 

to  In*  ihIiji  i|lt»|   ih   llii>  y^.y-MA    r    'j/ii  '..  nr   III   |i-*|i|t' 

in  Sliv  r>/  /••••««  />' Mi'  adi'iml  tur  thai  |iiii|M.ar. 
ur  riiiilriliiilt'  III  III*  iiii»iiilfiialii'<*  ulirli  itirn*? 
bo. 

17.    W  jjrii    if    rl. rrr-<r«    Ki*    a^vrn^ilf>l    h^ 

mfMt»t'l*Ji  *'t    |>i-Mr:««l'i|l  '    .'i-V 

1*«  I'll  wii.il  -iililiiioiiril  •ii*.iKilil|fii.  |i'ii:%llirfi. 
•Iiil    tuftfrurr*    m    llii'    bi'i  ..{|i|    «-!:»<•«   ul    y-i^*§*$ 

tll(>ltVl  ■■'• 

r*.    W  S  »:    I-  I' !lii  t  .1    i<Ti.«i!i^  l.<  l.i;ik*>  \\^r 

ilrrlir.iti.iii  1,;  iiii»i  /  ,-•  v  riii>>itiiii  Kt  •laliiir 
H«i  (  »r    II.    -I     J.    « iii-ii  tiitiiii  I  'v  Mil-  |*r><|irr 

IUa|:i*>l  r:ilr  '    ■•'. 

•<!.  U  Ii:i!  nrr  llif  |if'!i!i]lii'«  a);.-iiii«l  thr  lliir-l 
rla*«  ••!  /-'ji*'':  Bii>i  nf  «i.it  nn*  all  |-«*r«<'li* 
har^M'iiniip;  iiii*:ii  ^ijiit\  '      7 

J I  \ri*  i:.i-*i-  l.i»»  i>iiti>rrri|  iiii«  ;  aii'l  nhriirr 
ill  ll.fir  •  r   jjii  '     u. 

*J.'.  Ill  r>«)--t  "f  wlti.in  t«  I  111'  •?  If  lilt*  II  \  VZ 
yi  111  ri-|-r:i)f<l  !••  « h.il  i-\rriil  )>jb  tl.«*  »iBtiit«* 
]•»  I Ill    r    *••'  :   .".•• 

'.'•;    I'.iit  II  ■«.  i.\  .Iir III f  ;:i  «;•>.•    ill  r  :;-j. 

fr«>iii  «l.  ii  /'.'  -.  '  ■''  I  •  ;irc  .r.l  il.i  •!•  ri»irir* 
tiiiii*  aiil  |>«*ii  i!ii<-»  rfitixtfil :  iiii.l  h<.«  «r«*  f-  fiit 
#'■1'*.  .'.  ■.,  ■■■'■.■.•.  I  i  ••■-■.  ;i  til  ■■  ••,•'_•;  I. 'i  If 
tolvi  »ii-l  •     ■•• 

1*1  W  1.  »t  1.  f}|«-  ],  -.I'l  .  ;iij-l  ■■•r  .i.-*t  mart  • 
^-.  v.'. 

J'l      !"•■  »* Ih  -    ri.r    ■•  ift.f.*    7   Jai".    I    r    '1 

•  |i)>ljk    1   I.Ili    Ii  -'  •  ■ 
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l.i   -laiiit'     •!    I.^i    r    t. .    afi.l  !.••«  '    ••• 

•  ••       \^  li  tl  ••itli  r  r..m.|  I   »krrf|.,||»   a»ai 

ii-'ii*  iif  |-iiiii«i,i^i  1.1  li.r  KaB««  M«lMtc  .  a»4 
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«lti»l    |li«l.|lli  ra   'it     It     I  «ilil*l.«)>:»     hj     MalMff** 
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t*ll\r.    V  -O/  Uf.nr*%   .fy«ia«r   fJU    /.«w  •/  .T» 

fi    .« 

I  U  iM  T  i*  iltr  /.fv  '/  iMrMia* ;  aa4  apo*  vkat 
).riiii  i|  !•-  :•  It  I-  uii-lr<J  *   f^. 

::.    l.\  wh-ti  It  tht«  U«  rnf«trr«-l  la 
•.7 

:l.    H  hat  !•  thr  rrnir<lT  fnr  «  '«-■'»• 

a  • 

/.iH  1. 1  ah*  !«•  •'..■'*•  an  I  *»'f»«af  '  •> 

I     H  K  ll  if  till*  ;ii>hv|i|iia!«  of  •■«  w^mm 

thl«   .'.:•  •■'• 

-'•.    W  h^l  arr  (h«*  ihrer  |>rinri|i«|  ^.ftmf^t  %^ 
till*   /<ir    ani'i-a-Urrtf**!  •  ii  aa  aurk  ^v  iba    »«ia^ 

It  How  111^ V  thr  tiolaii'ia  Af  aa^  r'aj^^f,  tr 
f  !••:■  '  *  <\|i<««'}  ^raiiir-l  ^v  lK#  '^"Z  *^  b^ 
■i*H'-i«i  ;•/   '•  to  thr  »m*  .rr'i  .if  a  forvifW  jpwvv*    ^ 

III! -.'  I. Ill*  ill  •^<rf,  In*  p«Bi«kfN| .  a»4  v%ai    a 

fii.n  :«■■!  :i«.  t..  -r*.^*!  a|[ain*t  •ffwmff^m  ai  aaa.  * 
i!i  ;       .  I\   -tmititr  .tl   Hrn    VI    c    4*    •*  7*t 

7.    Mint  i«  rnartr*!  h%  ib»  iialwta  7   %mfta»  « 

a 

I.*  Ih  iirilrr  III  rnforr*  III*  /^v  •/  aw**«w  aa  ta 
ihr  ri . '  ■•  ..f    .11*'  if-n/  r*  f    7*',   71 

■*     W  .'i  tl   I*  ih»*     •'-•»*■•  i  f  n'    '%  >■»  ^  w^ja  -*▼ 
hiiw    nit'.i    1*   11    I'll tiiaba Ilia   aiaea   lb«   aAa^«a  •' 
'  'I*  '.'  'j'.  y.\m    111    r    :*.  aaU  wkal   •«*»'«• 
an-  njal<-/i'.i-v  I>t  •taralva  II  A- 1:7  W    III    r  7. 

»*«it*i..  1  r  j4.  aiin^iic^t  II  c  an*  7i-rx 


flfVlV  VI.— /»/  ITyA 

1     I^Tii  whfti  fo-ir  kiBtIt  nay  Ibaaa 
ili«iin);ii.>hi"t  whi.  b  mom  iM»>4iai»ly 
f   \  :/  f '  '•  t.  !•••  '-''••««  <i«  Wiyiy.  a«4  ' 
111   ••iiiir  i|fl-Krv«*  a  brrarb  vi  Iba  4mlT  •i 
.iF'.'r.  ahfthrr  naiaral  aad  i>— la.  av 
Ari|iiiii*«l  t>T  rr«ii|tf ncr  T  74. 

M  i..>l  i*  -f#.rff  «  ^r^yJthm  :  baw 
'.III-  M  i:'iirrai-v  u*r>l  I*t  iba  Uw, 
m.i  k  I.  !•  »•  '••<#  •«'  74.  7.V 

I   !.  li-r  «t  It  •••«««  ilMIKr* 
«.i  ■•  .'i   .-"It  a  <Ntai^f«bctt4p4  by  Iba 

liiir  ..  K'lw    111    r.  2*   ;«w  Ht-Mb 
4.   U  a  ^**wn  rr/aaaff  ar  f 


fiLACESTONB'S  COMMENTABIES. 


the  words  of  the  tut;  is  a  Hny  de/aeto  and  not 
JUjure;  is  a  kinff  dejure  and  not  de/aeto;  what 
is  the  true  construction  of  the  statute  11  Hen. 
VII.  c.  1  ;  and  is  a  kinff  who  has  resigned  his 
crowriy  abdicated  hif  government,  or  subTerted 
the  institution,  any  longer  the  object  of  treason  f 
7<>-78. 

5.  What  is  compoMeing  or  imngining  the  death 
of  the  king ;  and  how  must  this  act  of  the  mind 
be  demonstrated  before  it  can  possibly  fall  under 
any  Judicial  cognixance  ?  78,  79. 

(>.  What  are  held  to  be  overt  aet$  of  treaton  in 
imagining  the  king*»  death  ?  79. 

7.  Are  worde  spoken,  treason  t  80. 

8.  Are  icorde  ttriiten,  treason  f  81. 

9.  What  does  the  phrase  '*the  king'*s  com- 
panion**  mean,  to  violate  whom  is  declared  by 
the  statute  to  be  the  second  species  of  treason ; 
and  when  is  it  treason  in  \iOi\i  parties  f  81. 

10.  What  is  held  as  to  the  riolation  of  a  queen 
or  princess  dowager  ;  and  why  ?  81. 

11.  What  offences  of  taking  yp  arms  does  the 
third  species  of  treason  include?  81,  82. 

12.  To  what  does  an  insurrection  to  pull  down 
all  enclosures,  all  brothels,  and  the  like,  amount ; 
and  to  what  does  a  tumult  to  pull  down  a  par- 
ticular house  or  lay  open  a  particular  endosurs  f 
82. 

18.  What  if  two  subjects  quarrel  and  leyy  war 
against  each  other?  82. 

14.  When  does  a  bare  conspiracy  to  leyy  wear 
amount  to  treason?  82. 

15.  How  must  the  fourth  species  of  treason, 
or  that  of  adherence  to  the  kin^s  enemies,  be 
proved  ?  82. 

10.  In  what  light  is  giving  assistance  to  fbreign 
pirates  or  robbers  treason  t  88. 

17.  Under  what  description  is  adherence  or 
aid  to  our  own  fallow-subjecta  in  actual  rebellion 
at  home  treason  t  83. 

18.  What  is  held  as  to  relieving  a  reM  fled 
out  of  the  kingdom ;  and  why  ?  88. 

10.  In  what  events  shall  a  man's  Joining  with 
either  rebels  or  enemies,  in  the  kingdom,  be  ex- 
cu8o<l  ?  88. 

20.  To  what  offence  does  the  taking  wax 
which  bears  the  impression  of  the  great  seal  off 
from  one  patent  and  affixing  it  on  another 
amount  1  88,  84. 

21.  What  money  is  meant  by  the  statute  to 
counterfeit  which  is  the  sixth  species  of  treason  f 
84. 

22.  Which  of  the  king's  officers  of  justice  are 
within  the  statute  which  declares  the  **  slaying 
of  them  in  their  places  doing  their  offices" 
treason  f  84. 

23.  What  does  the  art  say  as  to  '*  other  like 
ca»c8  of  treason'*  or  constructive  treasons  t  8o. 

2').  Under  what  three  heads  are  comprised  the 
high  treafous  created  by  subsequent  statutes  and 
nut  comprehended  under  the  description  of  sta- 
tute 25  Kdw.  III.?  87. 

25.  In  what  three  cases  relating  to /Hipiflt  is 
the  offence  of  high  treason  declared  to  be  com- 
mitted, by  the  statutes  5  Elix.  c.  1,  27  Elii.  e.  2, 
and  8  .luc.  I.  c.  4;  and  what  is  the  reason  of 
distinirui.nhing  these  overt  acts  of  popery  from  all 
others  which  were  considered  in  a  preceding 
chapter  as  spiritual  offences?  87,  88. 

20.  With  regard  to  treasons  relative  to  the  coin 
or  other  royal  signatures,  what  two  offences  are 


declared  to  be  kigk  tretison  by  statute  1  liar. 
■t.  2,  c.  6 ;  and  what  one  in  consequence  of  tbt 
former,  with  regard  to  importing  coin^  by  statute 
1  ft  2  P.  and  M.  c.  11?  89. 

27.  Is  it  kigk  treason  to  counterfeit  foreign 
money  taken  here  by  consent  ?  89. 

28.  What  instances  of  falsifying  the  com  ave 
declared  to  be  kigk  treason  by  statutes  5  Elii.  e. 
11,  andl8EHs.  o.  12?  90. 

29.  What  offences^  at  to  implements  of  and 
preparations  for  coinage,  are  declared  to  be  kigk 
treason  by  statute  8  ft  9  W.  III.  c.  26,  made  per- 
petual by  7  Anne,  c.  25 ;  and  within  what  tmiea 
must  all  prosecutions  on  this  act  be  commenced  T 
90. 

80.  What  species  of  coining  is  made  kigk  trmh^ 
son  by  statute  15  ft  16  Geo.  II.  c.  28;  but  im 
wliat  case  shall  the  offender  be  pardoned  T  90^ 
91. 

81.  What  offences  are  made  kigk  treason  with  % 
view  to  the  security  of  the  Protestant  sucess9i6% 
with  regard  to  the  late  Pretender  or  his  sons,  br 
statutes  18  ft  14  W.  III.  c.  8,  and  17  Qeo.  IL 
c.  89,  and  generally  by  statutes  1  Anne,  ft.  2, 
e.  17,  and  6  Anne,  o.  7  ?  91,  92. 

82.  What  offences  are  made  kigk  treason  by  the 
statute  88  Qeo.  III.  e.  27,  called  the  traitorem 
correspondence  act ;  and  what  else  does  the  statoU 
enact?  92. 

88.  Of  what  six  parts  does  iht  puniskment  fbr 
kigk  treason  consist ;  but  what  parts  may  be  die- 
charged  by  the  king?  92,  98. 

84.  How  is  the  puniskment  milder  for  msde 
offenders  in  case  of  coining?  98. 

85.  But  ia  the  puniskment  of  females  the  aaiM 
in  treasons  of  every  kind  ?  98. 

CHAP.  YIL— 0/  FOonies  if^'urious  to  tke  Kks^9 

Prerogative, 

1.  What  \%feUmy,  in  the  general  acceptatlott 
of  our  Engluk  law  ?  94,  95. 

2.  What  is  the  etymology  of  the  word,  accord- 
ing to  Sir  Henry  Spelman;  how  is  this  ety- 
mology confirmed  by  the  feodal  writers;  and 
wherefore  are  suicide,  komieide,  petit  larceny,  re6- 
bery,  rope,  and  freosoii,  felaniee  by  the  aadest 
Uw?  95-97. 

8.  As  there  wt  felonies  without  ceqntalmoMr' 
ment,  may  capital  puniskments  be  inmcted  whin 
the  offence  is  no  fdony?  97. 

4.  But  to  what  usage  do  the  interpretattoaa 
of  the  law  now  conform,  and,  in  compUsnea 
therewith,  in  what  light  does  the  present  esaer 
mentator  intend  to  eonMw felony?  98. 

5.  Of  what  five  kinds  are  such  felonies  aa  ave 
more  immediately  ii^urious  to  the  4rii^*ff  jirt- 
rogative?  98. 

6.  Of  the  various  offemcee  relating  to  the  eom^ 
as  well  misdemeanours  as  felonies,  declared  by  A 
series  of  statutes,  what  are  the  several  penaluea 
for  melting  down  sterling  money,  by  statute  0 
Edw.  111.  St.  2 ;  for  melting  down  current  siher 
money,  by  statute  18  ft  14  Car.  II.  c.  81 ;  Dvr 
importing  false  money;  for  forging  any  foreini 
coin,  although  it  be  not  made  current  here  vy 
proclamation;  for  having  to  do  with  clippinye  or 
flings  of  the  coin,  for  blanching  copper  for  sale^ 
or  dealing  in  any  malleable  composition  resem- 
bling gold^  or  buying,  at  a  less  rate  than  it  1»- 
ports  to  be  of,  any  counterfeit  ir  diminished  mOM 
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ANALYSIS  OF 

MAnry  of  \\i\n  kinfTilnm.  rmt  liririK  rut  in  itin-efl.         ^i    Wk»t  if  mu^n»»tm  mf/dam^:  fta4   ham 

(•B   iiprrutpiii    whirii    !■    in  what   r««r   •lirrrlr'l.  il    |iuni«hp«l  b/  ibr  MaIuIC  1l««ftm    1.  I 

and  in  nlmi  i-a«i*ii  allnwiHl  anil  rri|iiirvil.  Ii%  err-  c.  UT   IJI. 

Ijud   Matii(«">.  to   !>•*   |it'rtiiriiii*>l ;  I    fur   trnili-rinfr         7.    Illiftt    it   the  ^«i«Ai 

anv  Ciiiintrrlrit    «■#  ir,,    klPiWinir    it    !•>    In*    »o;    fur  fr/fi«Mrr-frtMr  '    IJl. 

domic  "o.  liu\in|C  ini'ri*  in  ru^iiidjr.  *>t  rr|ir»iinK        ^■  Of  « bat  A* r  kinds  art  ^ 

the  iillrnrr  williin  trn  «Ia%«  aTlrr  :   and  lur  rnun-  r'*mtrmp*»,  and  AayA   mi^rai#ii»v«/ff.  lk«    laal   fl«av 

trrfriiiii^  rii|i|MT  liallpt-ni'r  itr  f«ribin|C«,  i»r  drftl>  riin«i«tin|E.  in  icmrral.  uf  Marb  «va.'#«^<«  W  ta* 

inK  in  il  ■  iii>t  Ih-Iujc   nit    in    inn m  nr  nirltnli  «t  fireulnf  mit-futr'tu  »•  druinbAlral*  lb«ai«»k*OT  %f 

a  Ipm  vnliif  ih«n  II  iin|Hirtit  l<i  lir  ttf  T  tih  Imi.  muur  Arnifranl  and  unduliful  brba«M«f  l*f 

7.    Hiiiil  in  rii«rl<Hl  Nv  nlftliitrii  a  Urn    VII.  C  ihr  4'iiy  and  jnr^nmfHl  T    l:!l«|;;|. 
14,  fthil  '.•   \iiii«*.  IV  I'l.  nn  Ut  jflunuM  BKAin»t  tbr         '.*.   Hb»t  uffrncra  «rv  included  nad»r  th 

ktnjf'a  r:Hurii  '    l<ii».   lul.  f'r*»u*n    of    tbr    mmV  aWmi«Mrr«fMi«    af   •«rk 

h.    In  wh.ii  rA«i>«  i«  Il  iiLnlr/^'iny  In  wrve  fo-  nfhrrr«  b«  »rc  in  |iubtir  initl  and  •»!  i&yi 

reign  «m/'|.  Iiv  aiAiiitr^  :{  .Ur.  I.  r.  -1.  '.*  (in*    II.  mud  Imw  m  it  UBuall^  |mbipb»d  T   I:!!.  IJS. 
c.  Wi.  nml  '."•*tM-...  II.  r.  17  *    Pil.  I<>.    ^  bat  »r«  tx^Hi^mpu  agaiMft  U*  A^  « 

il.    Hlinl    It   rnA«-tril  by  th«   ftlaliitp  .'U   Klii.  c.  r*-^'ttir*  T    \T1. 
4  ••  li)   rr.'.Hy  ih   rnitiriiling  llir  hm/M  «ruiuur         11.    Whotr  dutj  !•  il.  and  vbcta,  to  jmtm  tte 

nr  VHrliki*  «(iiri*«:   whnt  rfffii  ii|Min  iliii*  utaiiiir  po9§f  r'imifanu,  ur  f*trtr  <*/  ikt  immmt^,  ntMvr^Mg 

ba«  tliiit  .if  ::.:  I'ar.  11.  r   .'»:   Imw  srr  nihrr  in-  lu  thr  vtaiuU  :!  Urn.  V.  r.  H  ?   iri 
fcriumiihriilrnivnlxand  nii*i/^Nirifiii>Mr«  itiini^brd  I-.    Iliiw  %T*  f*mtrmfi§  afBinal  1^  kwm^a  p^ 

hy   nrvrrnl   iiiiiulffi :    and   wb«t   in  rnni'lr'l   bjr  royn/ii/ |.uni«bcd  7    I.J. 
Maliiii*  rj  tit^}.  111.  r.  -'4T  Ii»l.  I«>'J.  l:i    Mb»i  arr  ruiif#«^«  nad  nif    i  i    i  iii— 

10.    HliAt  in  rnarti**!  hy  Maliilr*   IM   Urn.  VI  the  iiny  « /i^Ky*  nnd  jr<n<in^«ni,    aa4   tev 

e.  ]*.*.  anil  •'•  Klic.  c.  .\  an  lo  •li-nrrii-in  Imni  the  tbey  tw  punmbrd  *   l2d. 
kmya  If  mi'«  Ih  I  imp  nf  ir-'ir,  vhrttirr  l»j  Un<l  «ir  II-    Hbal  arr  f^nfrmpla  a|fatMA  \h»  kmmif'a 


liHl   I'llft'l    u|>itn   lhi«  Klaiulr  )ia«  ihal  nf    Uul  %m*tiiMiiifi  lu  trtaatm  vf  ^mmmmarw ,    aAd 
2  &  K  K<lw    VI.  c.  '2;   anil  hnw  art*  nlhrr  infrrinr    arr  lliM  |<uni«hfM|  *    Ij:} 
ilUurjf  ufemers  |iuni*ibAl>le  Ity  ibr  «auii*  malum  7         1  •'•■   ^  bal  "/nw-*  u  it,  aad  bov  paaaateM*  ty 


1U2.  utaitiir  |:t  Klu    r    1.  lu  mainuia  ikai   ite 

M'K-i  iVjir«  (if  thi«  rrftlai  But  ali«ml  l<j 

tln^fUmHt    U'.'l. 

1.  Wii%   i«  ilip  ,iffHr€  tit  yrmmuntrt  ib)  c«lle<l :         !»•.   M  hat  arv  tbr  pvaallMa  iBtic«ad  bj 
and  vlipnor  did  il  lakr  itn  uriiriiial  *   I'l^t-  1  <**^>-  I-  "i    -.  ^    1*^  i**t  rrfuainf  (>t 

2.  What  •Iiii*i«  thr  Mtittutt  uf  prtrmuntrr,  |«i  Kic.  to  take  Ibe  oatka  apfwinled  by 
II.  c.  •'».  riiiti'l  :  and  wh»  arr  al«<i  mihjrrti^l  lo  f/rnrmy  lA^  y»rrniM#al,  and  j«4 
tke  |>rnulli«i«  (if  /  rannttmirt  hy  ulatiitr  •  II rn.  IV.  in  a  public  ufhcr.  plnre  of  Irval,  ar  aiaev 
e.  «)  r   I  I'J.  fit  jr.  fur  whirh  ibr  mkI  uaibs  are  n>«)tein4  tm 

8.    ^hil  I'ft^iftM  nrr  niatli*  li.-tMr  t«i  ihr  pain*  takrn  :   and  nhal  if  «r«a&#r«,   on   ibt  .*««^^Ma 

nM  prir*nu*.trr  \.y  thr   ftUlulm  of  Urn.  VIII.  and  ttf    any   r^Mt^*    la    lb«  two  •■frvnrfWa.    m%>»  W 

Elit.  T    1 1  '•  tbi«  viftlute  are  buuad  to  inkt  lb#  •tffA*.  Aa  ^ 

4.   T«>  »li:ii  prnalty  in  thr  iinpuriinfr  **r  nrllinK  rr|[i«trr  n  trrtttif^tf  ibervof  la  tW  nM«^  »<iyHHr 

MdM-/"  ■•^>  Mf  nil  tT  /"'/I**  / 4«  liablr,  hj  ntatuir  viihiB  nnr  iiKmlb  after?   1J4.  IJ4 

3  Jmi-.   I    r.  '.'•*    Il.'i.  IT.    Hlial  »Tr  rvml^mptB  n^intC    tke   H^  B p^ 

fk.    T>>  villi  t«ii-U<<  ill  Lit  •■^''^''nr't.  umiih*  iif  which  /ifcrj   nr  f*'mrtM  ujf  justte* ;    nad  b««  are  iWv.  a 

brnr   nn  riliii->n  !•>  the  ••ii^mal  "fmc',  \\jk\r  the  rrrrH*  fr*iiu  I  hem.  sb-l  tmsfrmfor  rm-t  mfmt  l^t^ 

penalii*-*  ••!  /■  .»  tuutrt  Im-i-ii  appli**-!  Iij  various  but  out  uf  ihcir  nctual  vicv,  ymnial  abae  *  i^^ 

•uiuii»'  n<>.  117.  ijv 

ft.   ir<a  i«  thr />M*iMAiii/a/ iif /'rjrmiiNf  nhiifilv         1^.   Ilow  are  tbrraieatBf  ar  rvf*«ackf«l 

•umninl  up  li\  >ir  IMwunl  I'lik** :  rii-rpi  in  (be  In  any  jnUyft   ■iiiinn  ia   ibe 

ca^c  III  tr.iiiiicrco*!!!):  wh-if  «fiti,tr  ii.it\  ihr  (■#>•;.  anil  h<>«  i«  aa  u^rj f  ur 


by  hi*  f  r.r..:.i:ii  r.  ri'iiiil    ihr  whole   nr  aii\   part     (he  inf^n^r  ft>irrf«  of  iIm  Awf  ^   !;>■ 

of  th*-/  '.'■.•'.••".'.    and  wliiii  i|'pi-«  iln*  nf.iinip  •'»         I'.*.    II ow  are  aucb  na  art  gwtkj  mi  any  ^"^ 


Kill    I*    1    prii«i>h-  :it  In  thr  (-iin«ri|iieni'rn  of  nn    ni*u«  trralmrnt  lo  ibi 
mtlutu:  h\  friftitu'.irf  '   117.  I  If*.  under  ihe  pruirciion  v(  • 

ahlp*    Iji.. 

1*11  &p    IV       /I.  i#  1  <•    .       .      ^   .  -"■    M»«  are  eadeavaarB  la  4 

tit Tiirr  a  /''IIV  '^aara,  advice  to  a 
1.    WiitT    arr     •..•/-■•.•.«      "ffir.M.    ami    r-a-     "**»d   inule.  or  dinrluauree  by  oao  of  ite 

Umf*  .    II*.  It    w!   ir  •  «  .  •■■I'-  ■    II 'I  .''''t  «■•  ■•'>*  person  indirle^lof  tbe 
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penal,  and  descending  gradually  to  such  as  are 
of  less  nmlignity  ?   12*^137,  13»-14l. 

3.  What  is  enacted  by  statute  8  Hen.  VI.  c.  12  as 
to  embezzling  or  yacating  records^  by  statute  21 
Jac.  1.  c.  2(),  as  to  acknowledging  uny proceedings 
in  the  court*  in  the  name  of  another  person  not 
privy  to  the  same,  and,  by  statute  4  W.  and  M. 
c.  4,  as  to  personating  any  other  person  as  baUf 
lli8. 

4.  Wliat  is  enacted  by  statute  14  Edw.  III.  e. 
10  if  any  gaoler  compel  any  prisoner  to  become 
an  approver  or  an  appellor  f  128,  129. 

5.  What  is  the  offence  of  obstructing  the  exe- 
cution of  lawful  process  in  criminal  cases;  and 
what  is  enacted  by  several  statutes  as  to  op- 
posing the  execution  of  any  process  in  pretended 
privileged  places  within  the  bills  of  mortalUy  f 
lliU. 

G.  Who  are  punishable  for  the  escape  of  a 
person  arrested  upon  criminal  process ;  how,  and 
when?   129,  130. 

7.  How  is  breach  of  prison  by  the  offender  him- 
self punished  by  the  statute  de  frangenUbus  pri- 
sonam,  1  Kdw.  II.  ?   130,  131. 

8.  What  is  rescue;  how  is  it  punishable,  and 
when ;  what  is  enacted  by  statutes  1 1  Geo.  II. 
c.  2(),  and  24  Geo.  II.  c.  40,  as  to  rescues  of  any 
retailers  of  spirituous  liquors,  and  by  statute 
10  Geo.  II.  c.  31,  as  to  assisting  prisoners  to 
escape ;  and  what  if  any  person  be  charged 
witii  any  of  the  offences  against  the  black  act^  9 
Geo.  I.  c.  22,  and,  being  required  by  order  of 
the  prii'f/  council  to  surrender  himself,  neglect  to 
do  so  for  forty  days?  131.  . 

9.  Who  are  punishable  for  an  offender's  re- 
turning from  transportation^  and  how  T   132. 

10.  What  is  enacted  by  statute  4  Geo.  I.  c.  11 
as  to  the  offence  of  taking  a  reward  under  pre- 
tence of  helping  the  owner  to  his  stolen  goods  7 
132. 

11.  In  tlie  offence  of  receiving  stolen  goods 
knowing  tliem  to  be  stolen,  which  makes  the 
offender  acctJisonf  to  the  theft,  of  what  other 
punishment  has  the  prosecutor,  by  statutes  1 
Anne,  c.  0,  and  5  Anne,  c.  31,  the  choice  before 
the  thief  be  taken  and  convicted;  and  what  is 
enacted  as  to  receivers  and  possessors  of  certain 
metals,  by  statute  29  Geo.  II.  c.  30,  and  as  to 
knowing  receivers  of  stolen  plate  or  jewels 
t4iken  by  hvjhicay-robbery  or  burglary  f  132,  188. 

12.  What  is  theft-bote,  and  how  is  it  punished  ; 
and  what  is  enacted  by  statute  25  Geo.  II.  o. 
30  as  to  advertising  a  reward  for  the  return  of 
things  stolen  with  "  no  questions  asked"  ?  138, 
134. 

13.  What  is  common  barretry ;  how  is  it  pu- 
nished ;  and  what  is  enacted  by  statute  12  Geo. 
I.  c.  29  in  case  an  attorney  shall  have  been  con- 
victed of  this  offence  f   134. 

14.  Wliat  is  the  punishment  for  suing  in  a 
false  name  in  the  superior  courts,  and  what  in 
the  fnh-rior,  by  statute  8  Eliz.  c.  2  ?    134. 

1-').  What  is  tlie  ojftnce  of  maintenance;  when 
is  it  not  an  offence;  and  what  is  the  punishment 
for  it  wlion  it  is  by  ctnnmon  law,  and  by  statute 
32  Hen.  Vill.  c.  9?   13  4,  135. 

hi.  Wliat  is  rhtimpertf/  (campi  parti t io) ;  and 
what  has  the  intcf  abhorrence  of  it  led  it  to  say 
of  a  r/iosf  in  acion  by  common  laic,  and  of  a  pre- 
len'ietl  rt>fht  or  title  to  lonii^  by  statute  32  Hen. 
Vlll.  c.  9?   135,  130. 


17.  What  is  enacted  by  statute  28  Etts.  e.  6 
as  to  compounding  u^armations  upon  penal  itm^ 
lutes  f  186. 

18.  In  what  two  ways  may  conspirators  to 
indict  an  innocent  man  of  felony  be  punished  T 
186,  187. 

19.  How  are  threats  of  accusation  in  order  io 
extort  money  punishable  by  statute  80  Geo.  II. 
c.  24?  187. 

20.  How  is  perjury  defined  by  Sir  Edward 
Coke;  what  is  subornation  of  perjury;  how  ar« 
they  now  punished  at  common  law^  with  an  added 
power  in  the  court  to  inflict  what  penalties,  by 
statute  2  Geo.  II.  c.  25 ;  and  how  may  they  be 
punished  by  statute  5  Elix.  c.  9?  187,  188. 

21.  When  is  bribery  an  offence  against  pubUe 
Justice;  in  whom  and  how  is  it  punished;  aitd 
what  is  enacted  on  this  subject  by  a  statuto 
11  Hen.  IV.?  189.  140. 

22.  What  is  embracery;  and  in  whom  and  how 
is  it  punished  ?  140. 

28.  How  was  the/a^«  verdict  of  jurors  ancientij 
considered,  and  how  punished  ?  140. 

24.  In  what  public  officers  is  negligence  all 
offence  RgtiinBi  public  Justice  ;  and  how  is  it  punish* 
able?  140. 

25.  How  is  the  oppression  and  tyrannical  par- 
tiality of  magistrates  prosecuted  and  punished? 
141. 

26.  When  is  extortion  an  abuse  of  puhUe 
Justice ;  and  what  is  the  punishment  for  it  ?  141. 

CHAP.  XL— 0/  Offences  against  the  Public  Peace. 

1.  Of  what  two  species  are  offence*  against  th« 
public  peace  ;  and  of  what  two  degrees  are  both 
these  kinds?  142. 

2.  What  are  the  thirteen  kinds  of  offenem 
aga  i  n  st  the  public  peace  f  1 42-1 50. 

8.  What  does  the  statute  1  Geo.  I.  c.  5  enaei 
as  to  the  riotous  assembling  of  twelve  pereont 
or  more,  and  not  dispersing  upon  proclamation  T 
148. 

4.  What  does  the  statute  9  Geo.  I.  c.  22  enaei 
as  to  appearing  armed,  or  hunting  in  disguise? 
148,  144. 

5.  What  does  the  same  statute,  amended  bj 
'  statute  27  Geo.  II.  c.  15,  enact  as  to  sending  an/ 

demanding  or  threatening  letter?  144. 

6.  What,  by  several  late  statutes,  are  the  pe- 
nalties for  destroying  or  damaging  any  lo^ 
sluice,  or  ffood-gcUe,  or  any  turnpike-gate,  or  its 
appurtenances,  or  for  rescuing  such  destroyers 
ordamagers?  144,  145. 

7.  What  are  affrays  (affraier) ;  wherein  do  tbej 
differ  from  assaults;  !>y  whom,  and  how,  maj 
they  be  suppressed ;  and  what  is  their  punish- 
ment? 145. 

8.  What  is  enacted  by  statute  5  ft  6  Edw.  YL 
c.  4  as  to  affrays  in  a  church  or  churchyard?  146. 

9.  What  are  nots,  routs,  and  unlawful  assem- 
blies ;  and  of  how  many  persons  must  they  bs 
constituted:  how  are  they  punished  by  common 
law:  and  what  is  enacted  for  their  suppression 
by  statute  18  Hen.  IV.  c.  7?  UO,  147. 

10.  What  is  tumultuous  petitioning;  and  what 
is  enacted  for  its  prevention  by  statute  18  Car. 
II.  St.  1.  c.  5?   147,  148. 

11.  What  is  forcible  entry  or  detainer ;  and  how, 
by  several  statutes,  may  it  be  suppressed  and 
punished?  148,  149. 
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BLACKSTONE'S  COMMENTARIES. 


19.  What  are  the  punishments  for  unqualified 
persons  tranHgresning  X\ie  game-latcs  in  what  ways; 
and  how  may  those  punishments  be  inflicted? 
176. 

20.  What  is  enacted  for  the  preserration  of 
game  by  statute  28  Goo.  11.  c.  2?  175. 


s 


CUAP.  XIV.— 0/  Homicide. 


1.  Of  what  three  principal  kinds  are  those 
crimes  and  misdemeanours  which  in  a  more  pecu- 
liar manner  atfect  and  injure  individuaU  or 
private  subjects?   177. 

2.  Of  crimes  injurious  to  the  persons  of  private 
mhjectSy  what  is  the  most  principal  and  important  ? 
177. 

3.  Of  what  three  kinds,  and  of  what  three  de- 
grees of  guilt,  is  homicide  f  177,  178. 

4.  In  what  three  cases  is  homicide  justifiable  f 

178,  179. 

5.  What  offence  is  it  wantonly  to  kill  the  great- 
est of  malefactors?  178. 

t).  What  if  judgment  of  death  be  given  by  a 
judge  not  authorized  by  lawful  commissioni  and 
execution  be  done  accordingly?   178. 

7.  What  if  even  the  judge  execute  his  own 
judgment ;  and  what  if  an  officer  behead  one  who 
is  adjudged  to  be  hanged,  or  vice  versa?  179. 

8.  Of  what  six  kinds  are  justifiable  homicides^ 
committed  for  the  advancement  of />u6/tcytM<icef 

179,  180. 

9.  But,  in  all  these  first  five  cases,  what  appa- 
rent necessity  must  there  be  on  the  officer**  side  ? 
180. 

10.  When  is  it  lawful  to  kill  any  person  who 
attempis  a  hurglary ;  and  what  is  the  uniform 
principle  tiiat  runs  through  all  laws  as  to  repel- 
ling crimes  by  homicide?   180,  181. 

1 1.  What  is  Mr.  Locke's  doctrine  on  this  sub- 
ject, and  how  is  it  received  by  the  commentator  1 

181,  1H2. 

12.  Wherein  does  excusable  differ  from  jus- 
tifiiiftle  homicide;  and  of  what  two  sorts  is  the 
former?   182. 

13.  In  what  cases  docs  homicide  per  in/ortU' 
nium,  or  misadvtnture,  happen?   182. 

14.  In  what  cases,  however,  is  the  slayer 
guilty  ot  manslaughter  and  not  misadventure  only  ; 
but  when  are  deaths  in  tilts  or  tournaments^  box- 
ing,  or  ifword-plnging  only  minadventure  ?  188. 

\').  \Vli:it  is  homicide  in  self-defence^  or  se  de^ 
fen df II do  ;  what  is  chance-medley ^  or  chaud-medley  ; 
and  what  must  appear  to  excuse  homicide  by  the 
plea  of  ."Jf-drfence?   183,  184. 

1»».  Wliat  seems  to  be  the  true  criterion  to  dis- 
tinguisli  homicide  upon  chance-medley^  in  self-de- 
j'etiC' .  from  manslaughter  in  the  legal  sense  of  the 
wonlr   184,  185. 

17.  Wlj.it  civil  and  natural  relations  are  com- 
prehended under  the  excuse  of  se  dej'endendo, 
and  wliy  1    lh<>. 

15.  Is  there  not  one  species  of  homicide  se 
dffndfutlo  where  the  party  slain  is  equally  in- 
nocent with  hiiu  who  occasions  his  death;  and 
upon  wliai  principle  is  this  homicide  excusable? 
Ib'i. 

11»,  In  what  circumstances  do  the  two  species 
of  hnmiri'lf  hy  misadventure  and  self-defence  agree  ; 
and  what  does  the  law's  hij^ii  value  for  the  life 
of  a  man  always  intend?   180,  187. 

20.   What  is  the  penalty  for  homicide?  188. 


21.  What  is  felonious  homtdde,  an  J  of  iHiaft 
two  kinds?  188. 

22.  What  is  self-murder^  or  felo  de  ss;  does  It 
admit  of  accessories  ;  when,  and  in  whom,  mi^ 
it  happen,  and  when  in  a  real  lunatie?  189, 190. 

23.  How  is  self-murder  punished  ?  190. 

24.  What  if  a  husband  and  w\fe  be  possessed 
jointly  of  a  term  of  years  in  landy  and  the  hus- 
band drown  himself;  and  why?  190. 

25.  How  do  the  two  degrees  of  guilt  in  kUimf 
another  divide  the  offence;  and  what  is  the  dif- 
ference between  either  division  of  it?  190. 

26.  How  is  manslaughter  therefore  defined; 
and  of  what  two  branches  is  it?  191. 

27.  When  is  it  voluntary  manslaughter;  and 
what  circumstance  makes  it  amount  to  murder  f 
191. 

28.  In  what,  therefore,  does  voluntary  mast' 
slaughter  differ  from  excusable  homtdde,  se  defeiS' 
dendot  192. 

29.  In  what  does  involuntary  manslaughter 
differ  from  homicide  excusable  by  misadventursf 
192. 

30.  But  what  circumstances  will  make  iiitK>/iifi- 
tary  manslaughter  amount  to  murder?  192,  193. 

31.  What  is  the  punishment  of  manslaughter  f 
193. 

32.  But  is  there  not  one  species  of  manslaugh- 
ter which  is  punished  as  murder  by  statute  1  Jae. 
I.  c.  8 ;  and  how  is  this  statute  construed  ?  198, 
194. 

33.  How  is  murder  defined,  or  rather  described, 
by  Sir  Edward  Coke  ?  195. 

34.  What  if  a  person  be  indicted  for  one  spe- 
cies of  killing,  or  for  killing  with  one  weapon, 
and  it  proves  to  have  been  another?  196. 

35.  May  a  man  be  guilty  of  murder  although 
no  stroke  be  struck  by  himself,  or  no  killing 
primarily  intended  ?  196. 

36.  Within  what  time  after  the  stroke  receiTed 
must  the  party  die  in  order  to  make  the  killing 
murder?  197. 

37.  When  is  it  murder  to  kill  a  cfuld  in  iU 
moiher*s  womb ;  and  what  is  enacted  by  the  sta- 
tute 21  Jac.  I.  c.  27  as  to  a  mother's  concealing 
the  death  of  her  bastard  child;  but  what  is  now 
required  upon  trials  for  this  offence?  198. 

38.  What  constitutes  malice  prepense ^  maUHa 
prtecogitata ;  and  when  is  malice  express,  and 
when  implied^  inlaw?  198-201. 

39.  Who  are  guilty  of  murder  in  deiiheraU 
duelling?  199. 

40.  If  two  or  more  come  together  to  do  aa 
unlawful  act  against  the  king*s peace,  and  one  d 
them  kill  a  man,  in  whom  is  it  murder?  200. 

41.  What  if  one  intend  to  do  another  felony^ 
and  undesignedly  kill  a  third  man?  201. 

42.  Unless  in  what  cases  may  it  be  taken  for 
a  general  rule  that  all  homicide  is  maUcioutf 
201. 

43.  What  is  the  punishment  of  murder;  and 
what  is  enacted  on  that  subject  by  statute  25 
Geo.  II.  c.  37?  201,  202. 

44.  What  is  petit  treason  (parva  prodifio) :  and 
by  what  three  ways  may  it  happen,  according  to 
statute  2.3  Edw.  HI.  c.  2?  203. 

45.  Of  what  crime  is  a  servant  guilty  who  kills 
his  master  whom  he  has  left  upon  a  grudge  con- 
ceived against  him  during  service;  and  whom 
is  it  petit  treason  in  a  clergyman  to  kill  ?  208. 

40.   May  a  person  indicted  of  petit  treason  h% 
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fraiiu     I   /■>«  -    -    )•!.•?.  i    Ihr    •>!  1-    )iii,:«hi->l .  J     In*.,   what    two  •orlt  la 

^hat    :  ..  -   ■    .    ••r-.'i     I '.    |  ;,i    i     1;   .Iftlitrr   a«  ir^iii-n    f«.r    Uttromf, 

III  li  ••    k  1.  I    .!       ■      iii    Ml-    T.iir    iiftihrrn  l\   ihr  .'.r*  f   "JJ"* 

yniiii:.--      «ii  1   1.    M   ^ir  n.:.ri..r   •U-^trrm  I't    'aU*  .'.     W  iirn    la   ««ayi^# 

•■/•'" •  l-unmbablr  1}  MJir.'awn:  /  J|J*."  ,  wbcB/*#ri/.  Unf$f  IflL 

;tHf 


/*rfy. 


BLACKSTONE'S  COMMENTARIES. 


4.  What  is  simple  larceny  f  229. 

5.  In  what  CA»e»  may  a  carrier  of  ffoodi  com- 
mit the  o fence  of  larceny  upon  those  goods? 
2S0 

G.  What  ifl  enacted  by  statutes  88  Hen.  VI.  c. 
1  an  1  21  Hen.  VI.  e.  7  in  cases  of  servants  em- 
bezsling  their  master's  goods  f  230,  281. 

7.  What  is  the  offence  oi  enibeiiling  goods  of 
which  the  otiender  had  not  the  possession,  but 
only  the  care  or  use?  231. 

8.  Under  what  circumstances  may  a  man  be 
guilty  o(  felony  in  taking  his  own  goods?  231. 

9.  What  IS  a  sufficient  asportation  of  good*  to 
constitute  a /arcr«y  J'  231. 

10.  Who  are  indemnified  by  the  requisite  to  a 
larceny  that  it  must  be  felonious,  that  is,  done 
ammo  fur. indif  232. 

11.  Why  can  no  larceny  be  committed,  by  the 
rules  of  common  law,  of  things  that  adhere  to  the 
freehold;  and  why  is  the  severance  of  them 
merely  trfspass  by  common  law;  but  in  whst 
cases  may  the  taking  them  sway  amount  to 
kircmy  f  232,  233. 

12.  And  now,  by  statute  4  Geo.  II.  c.  32,  how 
are  what  offencex  of  this  nature  punished ;  and 
what  is  enacted  by  three  statutes  of  Geo.  III.  as 
to  the  offence  of  stealing  any  trees,  roots,  shrubs, 
or  plants?  233,  234. 

13.  What  instance  of  stealing  out  of  mines  is 
puniijhed  by  statute  25  Geo.  IL  c.  10;  and  how? 
234. 

14.  Why  is  it  no  felony  to  steal  writings  re- 
lating to  a  real  f state"!  234. 

10.  Upon  what  footing  are  Itonds,  billt,  and 
notes  put  by  the  statute  2  Geo.  II.  c.  26;  and 
what  is  enacted  as  to  embezzlements  at  the  Bank 
of  England,  .South  .S«a  Company,  and  post-office, 
by  statutes  lo  Geo.  II.  c.  13,  24  Geo.  IL  c.  II, 
and  7  (Jeo.  HI.  c.  ;yjr  234,  235. 

10.  When  may  larceny  be  committed  of  animals 
ferae  naturx ;  and  what  is  enacted  on  this  sub- 
ject bv  statutes  ^  Geo.  L  c.  22,  16  Geo.  IIL  c. 
30,  and  3  Geo    III.  c.  14?  235.  230. 

17.  Of  what  amm/jLs  domUtm  naturae  can  larceny 
be  commined:  and  what  is  enacted  by  stmt  me 
10  Geo.  HI.  c.  18  as  to  dog-steaJmgf  23*;. 

18.  Can  larrmy  be  committed  if  the  owner  be 
unknown  T   'IZ^'j. 

\\*.  When  oil  It  iis  stealing  a  corpse  feianyf 
23o,  2o7. 

20.  How  is  etmpU  larceny^  whether  gramd  or 
p^ti'.  puiiirhe^i :  and  bow  is  the  punishittent  for 
the  laiier  off^ur^  Uiitigat^d  ?  238,  'JZ'4. 

21.  but  iii  wiiat  cafres  of  nmpU  Larceny  is  tke 
bertfU!  of  rUrjy  t*ken  awsy  by  statute;  attd  why  ? 
23'y.  i:4m. 

'11.    What  \r  ynix*d.  or  compfjUrftd.  larcnty  f  240. 

2>.  Whiii  le  I'jrr^-fiy  irtjUi  the  iufuse ;  ill  what 
four  d*»me">:;'.  U2jrrii'»tjviii»  of  Larctny  alx/ve  tUe 
value  of  : w»'.\»:^|..*-!i'.e  Je  ti»e  ^.^rnelil  of  vWr^j 
detiiei.  aiij  10  wl.^uj  ;  iii  wtiat  two  UtrrrrtJteM  to  tl*e 
valuv  o!  tive  »-L:lI; !;>:►.  aiid  'm  what  on*  to  tb« 
Viiiue  ot   fv.'ny  ^ui'.AU^t^.    Zi\.  242. 

1\.  <)i  Mixta  two  frorti*  ID  Uircrtty  IrifUk  iAm; 
perf.'Ti  '   HI. 

I'j.  II J M  iff  the  ofruK^  ijf  privately  steal Ji»g 
fro'u  a  rr.&L  *■  f-^-r^'ju  puuitii^tjd  T  Z42. 

■Jo.  >^  Lim  !Lrt»r  r^«.|Ui»*ii4rt  nj-e  tLtsr*  to  tii*r 
offeTiT*  ijt  op»rii  and  « loifnl  Lareruy  froitt  CAmt 
pf'Tfcu,  or  f.-'y^'-'^u  .  and  i*ow.  ai*d  in  wImhuu,  is  it 
now  in  k^  c-a^tre  puni»n«d !  ii4<i,  Zi4. 


27.  What  is  the  malieiout  misehief  whleh  tb« 
law  considers  as  a  public  crime  f  244. 

28.  What  is  enacted  by  statute  22  Hen.  VIII. 
c.  11  as  to  destroying  the  powdike  in  the  feni 
of  Norfolk  and  Kly ;  what  offence  is  it  to  destroj 
the  sea-banks,  river-banks,  public  navigationi, 
and  bridges  erected  by  Tirtue  of  many  acts  of 
parliament;  what  does  the  statute  48  Ells.  o.  18 
enact  for  preventing  rapine  on  the  northern 
borders,  and  what  is  blackmail;  what  is  enaeted 
by  the  statutes  22  k  28  Car.  II.  c.  7  as  to  burn- 
ing  or  destroying  com,  bay,  &o.,  or  killing  est* 
tie ;  4  &  5  W.  and  M.  c.  28  as  to  burning  on  %ny 
waste  between  Candlemas  and  midsummer;  1 
Anne,  st.  2,  c.  9  and  4  Geo.  1.  o.  12  as  to  d#- 
stroying  ships  to  the  prejudice  of  the  owners 
and  insurers;  12  Anne,  st.  2,  o.  18  as  todamagiof 
ships  in  distress ;  I  Geo.  I.  e.  46  a«  to  setting  ott 
fire  underwood ;  6  Geo.  I.  c.  28  a«  to  defaeing 
the  garments  of  persons  passing  in  the  street! { 
by  the  WaUham  black-act,  extended  to  what  by 
9  Geo.  III.  c.  29;  by  6  Geo.  II.  c.  ^7  and  10 
Geo.  II.  c.  82  as  to  the  cutting  down  baoke, 
cutting  hop«binds,  or  firing  coal-mines ;  11  Geo, 

II.  c.  22  as  to  deterring  buyers  of  com,  eeizlBg 
corn-carriages  or  horses,  or  spoiling  com ;  A 
Geo.  II.  c.  19  as  to  firing  fime  in  any  foreet  or 
chase;  (i  Geo.  III.  c.  36  &  48  and  18  Geo.  IIL 
c.  83  as  to  destroying  trees  or  plaota ;  9  Geo* 

III.  c.  29  as  to  the  destroying  mine-engtnee  or 
enclosure-fences;  and  18  Geo.  III.  e.  38  as  to 
destroying  the  Plate-GUuM  CooipaBy's  property  T 
24^257. 

29.  What  is /orrery,  or  the  ertmen  falm  f  247, 

30.  What  forgeries  have  been  eepitelly  pu- 
nished by  a  multitude  of  statutes  since  tho 
RevolutiMi,  when  paper  credit  was  first  eat** 
blisbed  ?  248.  249. 

81.  What  do  several  olatatee  of  Geo.  IIL 
euAct  as  t4>  fvrgerus  of  standard  pUte-uimrke, 
frauds  on  the  stamp^uttes,  eouBterfetttog  tho 
PUte-Glaas  Company's  seal,  and  for^mg  tho 
superscription  of  a  letter  la  order  to  avoid  tho 
payment  of  tbe  postage  ?  249, 

32.  What  is  eaa<;ted  by  mmimU  2  Geo.  IL  «. 
25  aa  to  the  f**rgery  itit  deeds,  wills,  notes,  4c. ; 
and  by  statotes  7  Geo.  IL  c.  22  aad  18  Geo.  UL 
c.  18  as  to  accepcaneee  of  bills  of  e&ebaAfe,  er 
the  oonlier  <jit  priuripal  s«m  of  any  aeeoMtafcli 
receipt  for  any  security  for  mumey,  m  wmy  eft4tig 
for  iJMf  payuieiit  of  B»oAe/  for  %hm  40Aiwmy  «(f 
goods  ?  249,  25<i. 

CHAP.  XVIIL— <:ir  tl^  Memst  e^ pre%mtmg  Of- 

femees. 


1.  How  may  ertmu$  aad  iis^fsseea owry  be 
;  vented?  251. 

2.  In  wkat  doee  tliis  m/cwiny  cosMttot?  2^ 
253. 

8.  Wko  may  demacnl  it :  to  wboB  may  it  be 
granted  :  what  i*  a  writ  ealled  a  m^ppUemr^ .-  wmA 
how  ought  fetme-eufvefU  miA  mfumtM  to  fittd  ••-> 
cority  *  2.>3.  254 

4.  In  what  Immt  ways  aey  a  r<gt.jraiteacf  be 
di«<'iuir|i:«d  ?  254. 

5.  Fvr  what  eeuaee  ie  %  ttobfmitmkee  iiir  1km 
p**v^  gran  table:  wbet  ie  oalied  »we>irw>/  tkti 
pfM^jr.  thfaiiiat  auo(4»«r;  esid  who!  if  rbe  poffjr 

I  do  u<A  fii*d  audi  mtre/L^m  ae  liie  ^rngt^ee  ahidl  re> 

7«i 


ANAI-YSIS  OF 

li.    I|ii«   may    "Ui  !i    r*f"  ;iMi,in-*   J»e  furfiitr'l .  riii»'-  » i  i.f  ■  i,  ^»  «n  I  !*»••••*•.  mi^\   c*i 

wlirti    •!   •>  .k  rii>|..i*«   ti|><.ii    I'll-    I  iii>l>   nr    ^-Hiilii  ii'  it    'v.  •limti-l      utifi  arv  of    ib«     ,•   '•« 

•if    atioiliii.    iiifl    wlM'h     •!••     iiii-if     if|Ti>  ii  liiui  fil.At  ■!•■  III!  \  rti.|.«i«rrrij  i«t   In*    »',** 
ViirN.   Ii-llill    "III  h    -         /'<   .j-<i.    '    J.'-'i,    J  Hi.  ]'■      U  It'll   .trt    ai-ri  141  ri>l.ili.i«a»    r*     f  •^■•* 

1.     \\  .  urn    (III'    till-    .If  I- •  •    t  i'i|-iiMi  lr<l    li\     ihr  ieriniHt'  nli'l    ;    •.   tt^^»t^r^  |««ur«l  *    «  •  '. 

itlaiuii'-il  l.'lw    HI     f     1    III  tiiii>i  ii^iT  til  ilipir         17.  •  itn  h  h  «ii  •! «  •••*'.'•.  I'l  «•*!.•?   ««  r^    a 

yi*"/ii'<>i  ii'i.'.i.i    'i'..;!!   hr,  iii«i«|i|<i  thf  '  ifi'.' «riil  ihi-*t- i-i>iiiti«i»miin«.  ■ifiiib  Lis  «««•  f^^*  p.  «■««• 

bip  y..  -.y/r  .  «  i,..  an-  lii>i<l*-ii  III  t>«*  I  •>iii|  ri«i**l  iirnlrr  lir  «  «•  t  ••iii  ur  haa  iblialnCnl  T    .'•  i 
ihr  iciiifi  li  «<ii>i-  i'f    llii«  fk|>ir»*i<'ii  .  aii'l  «ti«l  I**     H  iit-u,  ainl    !.«  lurr    «ti«ai.  •.u*t    (k*    1 1^ 

il  llii'^/'t*  I  f   riiii.iiiil   n  iitalt    \*'T  HAiil  III    aurtttt*  f  i-f    i;«  iii  r  tl     ,  ••      '*'    f'fii>.it«  ••{    lltv  ^•r«  W  &««• 

SIo**.  aii-l  «)i.it    i«    II*   juri»4irtiiiO    •»4    ft  ^4*   af   pr» 

h.    lioH    tii.i^v    •111  il    r-c  ■/»,  i.tn.ri   In*   lurfcllv«l  T  ti-r^liii/,     i«    ihrrr    Ml»«    aiiliral    tff*'^    .  •    •-^i^ 

\^'.  u|>iiii   tm*''i' t :  »ii*l   mb"   bas  tb#   ■«*-.».i    «(    «4 

rr..     -H  .-r   r-      *  *    ^71.   jT J 

niAlV    XIX.  -f»f    r....-*.   ..^  .,    fV.nmii/  JurtM-  J'*     ^  »>■»    ••*'•'»'    V* '"'*'    ••••*••    •»•    *•!«    « 

•/i''/l<  'I.  IIl*>«l  f"!'  Z'-  '•!  I-  1  liiWtl".   SB*!  in  ■l.«i   -  9km     ^••■v 

■  •lilt  hot-  ilif^.  I  «    •iitulr  n  4    •  VI     ill    ff    Ml 

1.    |\  lij-i  ii-'-inK  ihi*  tiii'liiiiil  iif  inriirling  pii-  liic   »Afiir   •itilii  rii  v   ••  ibr  |rrD«rml    r^«'    *   ■» 

Bilihilirlit«.  wii-kl  l»i»  ltiili|[«  arr  III  lir  <*ii|i«l<lrir*l?  ••   '••   ■■>    iIip   f   ^"'ii.    •»•!   fur  «L«l    |-»'y  i  —  a,  m 

J£,'*^.  ImiIIi  r  •'/•••ritlf-m  *  -■>.«  »B-I  '■  «■'»«*     ■«  «  #j^<m  .it   tf 

'J.   (t|   ikli.it  iwii  niitiiri'"  an*  llir  nrvrral  murta  }'«*('>  ••-•-liiii  tit-M.  It  abuiii  *  JT..  .'T  '- 
of  rrtttxtu.ti  jutuftutV'H*   IJ*'iH.  !!•>.    M  liai  i»lhr«A^'ij*  •  ri'Wni,  ar  v   r«.*«r««     iBi 

ti.    III  viIinI  itrgrrr  :irr  lhi*«r  mmtHttf  /■••wr'«  in*  wtn  n  ■•  n   !••  M  '    •'  f 
<lc|>riiili  111  til    raili  litlirr  ;    aifl  llliv  arr  tlif_%  »•> :  •!.    H  hal    i«   ihr    r*mrtUtt,    or    t«*w    •'       -•■» 

•uti  nhiili  air  ttit*  iwrlvf  yJUtr  niir*.  ranking  f*U*i.* :   «li«ii.    ari'l    lirfrtrv    nhiHM      u    it    a««I 

Ibriu  f^r  ilii«  rffi«i>ii  ni-i-iinliiiir  (••  tiirir  ili|;iiiiy  *  "Kriir.   i«  ii«  iritrin  ;   ivbal  i«  tb#  j«n«t.««  •••  ^ 

^•\  JVi.  Ui.t.  -Jt..'i,  'JtiH.  Ji.'.*.  J7I.  'j;.;   ;.•;;,       *  Uilh  thf  #4/n^'   •  /..nm  %tA   \u\%   rwmri .    v:.«   •»« 

4.    U  till  nr**  irii"!  Ii\  till*  AiyA  riMir' '-r^ifr,!  inarnf,  ••*  Ii|:f<l    tn    airt-i.-l    iLriii:    vbal    baa    r<vtt»^.««t 

bow,  Hii'l  ioi   »)iii  '■/'fHivc;   Ati'l  «)iiii  I*  riiarlfii  tiiriii   III   |[Mi«    mill   ilitrviiul^  .   aA4  »fc*fi    1*^ 

bj  ftiaiiiir  IJ  tV  lo  H.  111.  c    J  a*  ni  a  nr /■/'•!  ••!  >ii«ir  iiii«iiir»ii  ^rrail*  i|r«ul«v>|  *   J74    .Tt 
|»«iri/i'M  iiiiiItT  ttii*  ^f'lir  irii/ /   ;J*i'.* -'Jiil  i>'-     ^^  li4l    i*    tlir   ••)•;»- 1  •  if   tb#  juri»^«<'.-«rf 

•V    h*iT  wltiil  II  till*  rt.nrt  nf  llir  /"'•/  AiyA   irrir-  llir  r-iifr'  ••!   the  «^«ruarr#  f   ;;:74. 
tfri/  of   *»!■.. Il    li'ts.iiu    in«titiiti'l  .    tin*.   atii|   in         •■'     In   «li«i    i>   ihr  <^«rf  of  lb*  nV«4    •'  a* 

vboiii,  i«    llti*   nflirf   !!••«    graiiii*i|  :    ulial    i«   liif>  Mirr«rf  iin  itjriil  :   nbal  IP  lb*  i»bjj< f  W  iia  .«r» 

o&ly  /■/'  I  a /'"T  may  ylfni  in  ttir  i-i-vrr  nf  jiiay't  ilu-l>iiii.    ulicnir  la  llie  oArrr  cmIW4  fW   •^^. 

bench:   wli.ti   i«  ihr  for f  priM-iTilitif  in  ca»p  atiil  uLai   I'unmlihieBla  ba«  b*  naibtinj  *^  ^ 

of  •  trial   in   thr  ri.urf  nf  i|ir  />.rt/  Ai'^4  a'ftritrU :  flirl  *   i:7>'*. 

anil  II  hit    ili.i'*   thi*   -lAiiitr  7  W.   111.  c.  'i   rharC  1*1-    ^Itl  arr  ihe  thrvr  ^*w«f#  nr 

o»  It!  ihi*  iniiii'irr  of  z*/*^/-*  nho  xiiall  \iitr  nn  Ihr  "f  •   •  '■"•   •' jiiri«dirii<fn  *  .7^.  •77 

tnal  f   L'*' I    '.*•-:.  '.'•'•.    ft'ir  abal    purfi****   «aa   ib»   «ip^'   c^  im 

It.    M  liiTi*  1*  ihr  iriiil  of  an   inilii'tr>l  f>*^r  pni.  Ifrti  wfru,tfl.  trtttsm^^r,  iir  r«f^^rMa#*  k4  \Mm  t^i 

prrlv  •l>iiiii)r  lli**  '••ji-'N  •■/  fi-trfi.tm't,'  .   nriil  ahal  A'  "''^  •''  inMiiiilnl  hy  »falul«  A  He*    \  II    c    it 

dilltTi'iir   -iirliiirit^t  lia*  t  hi' /••'•/ '.i.;.  I'^ir.fr^  «|irn  *»'l  «iiii  i«  thr  rourvr  nf  lit  ^v^nr  «•««••.••  *   ST^ 
lip  -ito  111  I  III-  '    /i  f'-iir't  I't  f.trluim'Ht.  %i\*\  whrn         •''     ^•■c    what    |iur|MM9   voa   Ibe   fs**?    t'    lm 

br  •II*  III  111"  "an  «-•  ii/"  '    I'll.;.  I   'ti  Mfp'i.tri  fif    ihp    Aiay't    kmm9»k*m4    w*     ^    ^m 

7.    II  i\i-  '   •'•   I*  Ik  riirtit    III   •It    in    tin*   ^'urtwi  a>Tiii  f,  nf  xur  trtu»m*er,  rpaw  fraJ.v».  ^^4  ■r.^vv^ 

tbr  /•■'-/  '    .-'•  t     '-  I*-!/,-  iiriii  what  •Intlirt.  in  |Miin(  "1   '!>■*   *"*•'  '  •*'•  •*.    rrrrtc«l    by    Moi*!*    ..;    ||«c 

of  Ui-i       U'll,  '.'■  '•.  \  III    I      1.'      Jiii'l  whal   m  itr  n^ur^m  cf   ri   m-^ 

H.     W  lull     !•    llii*    1*1 'trill  fin  I'f    "1     liif    /-r-.h-n    gitff  r*rtiin-j9  '    j7«i. 

of  liii*   '--).'.'    •'    Ai'.yf    '".  '■  .    ni,-l    nhitt    i«  liir         'J7     \Mi  It    i*   ihr  junB-liclion   rf   tk#    ^^^w^m 

vfft*rl  nt  ill**  I'lilii:!!^  <>I  ihio  ■'   •!'.'  iiilii  .iii\  '-"Mi'v  '  O'Urtt  nf    riir  tfi<i  iifi|ir«'»i;i«f.  nr  Ikeir  r%rm^     .-^^ 

l!'i-*i.  '  li'.*;    what  i>  ihr  jun*lirfiuO  e-f   ikv    ^»«  -     •/ 

'.•     W  I   I*    Win    i|ii>   ^  -I   •  ..f    ••  :•      ;•■■■";    an  I  <i  •'  I      •■.'^    *  '■  r^i  "f  tbr   »a»r»*»i  *      •/   •  i 

will!).' I    '  I'll    ri-ii-ii>'l    :ill    rii.ki    a.f    ft I   an  I  tnii,    >.«    riiiriir  »f   7  Jaar.  J   Hva     l\       m* 


mil.'  i;  I    ■■:    I'-  :iii."l:   n.iii  •    ■.'••.  "J'.r  ?;-i.hm|  Ii_\  •t«iiitf»  l.^  |!Iig   r   2Vi  ;    hy 

!••     \\  !.■  ■    Hi.   I  Tit-  •    I   -'iiiqi'     If  t..>  ti' M '  halt"!  an-l  a|'|  ri*i«*i  .   aohl  «ft.ai  at  :t« 


r-hr'.   -I'l-iwiiii  it-t-i  II  *<i'  i:«  Jill  i-li<-t."ii  ll.rii  *     <  niir^c    «•!     |irKrr*litt^    wbvB    mmy     m^at-m'^    m 

!  •iiii'l  9^  I  n«i  any  pmu«  pnviirf««l  b^  i^«  «a* 
"■*i'v  '  J77.  .'7^. 


ril\l*    \X  — fy  5Mra«^  Cm 


It.    W  I.  ii     ■  "I  *.  ■  ■  i-i.^-iij/iijiT  h  I"  ihr  «••  ^rr  .  '■ 
iT-/'--.  ■    lu:.  I*     -    ■    i-    r,.  •!.  ..|  ••!    j!*    'rii;j 

|.v  -r  .t..>,    .•*  H.-.    \  111    ,     r.      J-  H.  J,.-. 

iJ      I  ..■••■  a  I     ■    .  'Ill  I  «   .1-11,  nil-  1. It'       «i'*»  nf 
••ir'     kill  .   II.  I  .'••••■  i!     .    .    ('I!     ^.Iji-M'  1      I^r•l  what  two  kin<lt  MV  Ibr  ^ 

•'  ■  liir  ^  tr;  ,.i  mm.mil  jmrimAkttUm  ^irmthim*  S"> 

1>     i''\  m:'  ■•      r   »>  I'  :.\,-  -\iiil   mil  tii'f  if  il  ■         J     U!.«t   !•  mrabt   ^T  A  owiiai  ■  i 

«1"   >!•  ■   <  '     I-  «     i'      .     .-  .i''\   I  il'i-l   itiP  !iii  I   what    arr  tbr  tbrvo  bnarWo   •# 

«i*»»J  •.  ■:    a  ■  ,1  .      1 •    n    .      .."   I.  »'urr    ai.-i  ^  •  •      '.  •    JMI   J*.l. 

ba%<'  I  •  •  '.  '  •  '    -■   •  M  '.  I  !  I  I  '    _'-   •  r.\  ahnm  arr  all  ir^Uwt  vft 

M      ^^  «'<  .•.!■■     ■■"•  Il  I  *!.•    (■  ii'l.  whi-h  f->  ri"-t't  '•    ihr  .rrf  of  r/vMf  a»| 

!•  Ill'  ■    -T-'  .  :   ii.i-  •»! .«  ..  •IrirriniBrvl?  T^\. 

10     1      V  ..  ...  4iv  till-  :>  ur'.h  anl  Lflh  rvmaiu-         -I     Hb«t  ajfram  m« 

;i'.' 


BLACKSTONE'S  COMMENTARIES. 


way  by  justices  of  the  pt<iee ;  and  to  what  three 
mii^chicvouB  clTects  does  the  system  give  rise? 
2bl,  2X2. 

5.  What  is  the  process  of  these  nummary  con- 
victions ;  but  what  check  has  the  common  law 
thrown  upon  theui  which  is  now  held  to  be  an 
absohite  re<iuisite  to  them?  282,  288. 

(3.  Of  what  two  sorts  are  the  contemptt  which 
arc  iniineuiorially  punished  in  the  tummary  way 
of  attachment  by  the  superior  courts  of  justice  t  288. 

7.  Ut  whnt  !<evcn  kinds  are  the  principal  in- 
BtanccH  of  either  sort?  284,  285. 

8.  Wliy  is  the  attachment  for  the  species  of 
contempt  arising  from  the  disobedience  to  any 
rule  or  order  of  court  by  parties  to  any  proceeding 
not  affected  by  a  general  act  oT  pardon;  and 
how  may  obedience,  by  statute  10  Geo.  III.  c. 
60,  be  enforced  against  any  person  having  pri- 
vilege of  parliament  ?  285. 

9.  What  does  the  statute  of  Westminster  2, 
13  £dw.  1.  c.  3W,  ordain  as  to  resistance  of  the 
process  of  the  king^s  courts?  280. 

10.  What  if  the  contempt  be  committed  in  the 
face  of  the  court;  and  what  is  the  course  of 
proceeding  in  matters  that  arise  at  a  distance? 
280,  287. 

11.  What  if  the  party  refuse  to  answer  the 
interrogatories  upon  oath  of  the  court  t  287. 

12.  What  if  the  party  can  clear  himself  upon 
oath;  but  what  if  he  perjure  himself?  287. 

CHAP.  XXL— 0/  Arrest4i, 

1.  Undkr  what  twelve  general  heads,  following 
each  other  progressively,  may  the  regular  and 
ordinary  proceedings  in  the  courts  of  criminal  ju- 
risdiction be  distributed?  289. 

2.  Wliat  is  arrest;  who  are  liable  to  it  in 
criminal  ca.^es ;  what  charges  will  justify  it ;  and 
in  what  four  ways  may  it  be  made  ?  289. 

8.  liy  whom  may  a  warrant  be  granted,  and  in 
what  cases  ordinarily ;  upon  what  only  should 
it  be  granted;  what  is  requisite  to  its  legality; 
what  is  a  special,  and  what  a  ^merai,  warrant; 
and  wlien,  by  statute  24  Geo.  II.  c.  44,  is  the 
ojficcr  who  executes  a  warrant  indemnified?  290, 
291. 

4.  Whitlier  docs  a  warrant  from  fi  justice  of  th^ 
court  of  k>n>fs  bench  extend;  and  where  is  it 
Ustt\i,  or  dated?  291. 

5.  liui  whai  must  take  place  before  the  irar- 
raut  of  iijii.rdec  of  the  peace  in  one  county  can  be 
executed  in  another;  and  what  is  enacted  on 
this  .subject  by  statute  13  Geo.  III.  c.  31  ?  291, 
292. 

(j.  liy  what  five  officers  may  arrests  be  exe- 
cuted witliout  warrant?  292. 

7.  Wljen  is  any  private  person  bound  to  make 
an  arr>,sf,  on  wliat  pain;  and  what  is  he  justified 
in  (loins:  in  order  to  such  arrest;  but  what  if 
the  arr-.<t  be  only  upon  suspicion?  293. 

8.  What  is  <!rr<st  by  hue  (from  huer.,  to  shout) 
and  crji  [liu:e!<ntm  et  clamor) ;  what  does  the  Sta- 
tute ot  Winchester,  13  Edw.  I.  c.  1  &  4,  direct 
relative  to  this  nuitter;  what  is  the  foundation 
of  an  action  against  the  hundred  in  case  of  any 
loss  by  rvKhvni ;  what  doe.s  the  statute  27  Elil. 
c.  l^i  enact  as  to  the  suthciency  of  hue  and  cry  ; 
and  what  tiiat  of  Geo.  11.  c.  10  if  an  ojicer  re- 
fuse or  neglect  to  make  it ;  by  whom  may  it  be 
raised  -    what   powers   has  the  constable  in  ita 


prosecution;  and  what  if  it  be  wantonly  and 
maliciously  raised  without  cause  ?  293,  294. 

9.  Whai  rewards  and  immunities  are  bestowed 
on  such  as  apprehend  felons,  by  statutes  4  &  6 
W.  and  M.  c.  8  and  8  Geo.  II.  c.  10,  as  to  highway- 
men;  by  statutes  0  &  7  W.  III.  o.  17  and  15  Geo. 
II.  c.  28  as  to  offenders  against  the  coinage,  bj 
statutes  10  &  11  W.  III.  c.  23  and  6  Anne,  c.  81 
as  to  burglars ;  by  statute  6  Geo.  I.  c.  23  as  M> 
helpers  of  others  to  their  stolen  goods,  for  re- 
ward; by  statutes  14  Geo.  II.  c.  6  and  15  Geo. 
II.  c.  34  as  to  sheep-stealera ;  and  by  statutes 
10  Geo.  II.  0.  15  and  8  Geo.  III.  c.  15  as  to  pre- 
mature returners  from  transportation  ?  295. 

CHAP.  XXII.— 0/  Comnutment  and  Bail. 

1.  What  is  the  justice  before  whom  k  prisoner 
is  brought  bound  to  do  by  statute  2  &  8  Ph.  and  M. 
c.  10 ;  and  in  what  cases  only  is  it  lawful  totallj 
to  discharge  him  ?  290. 

2.  When  must  he  be  committed  to  prison ;  and 
when  ought  bail  to  be  taken  ?  290,  297. 

8.  What  offence  is  it  by  the  common  law,  as  well 
as  by  the  statute  Westminster  1  and  the  habeoi 
corpus  actf  to  refuse  or  delay  to  bail  any  person 
bailable  ;  and  what  ia  expressly  declared  as  to 
excessive  bail  by  statute  1  W.  and  M.  st.  2,  o.  1 1 
297. 

4.  On  the  other  hand,  what  if  the  magistraU 
take  insufficient  bail  f  297. 

5.  Upon  what  ten  accusations  are  persons 
clearly  not  admissible  to  bad  by  the  justices  f 
298,  299. 

6.  Upon  what  three  accusations  do  persons 
seem  to  be  in  the  discretion  of  the  justices  whe* 
ther  bailable  or  not  ?  299. 

7.  Upon  what  three  aocusations  must  persons 
be  bailed  upon  offering  sufficient  security? 
299. 

8.  But  who  may  bail  for  any  crime  whatsoever, 
except  only  persons  committed  by  whom  ?  299, 
800. 

9.  This  imprisonment  being  only  for  safe  cos 
tody,  what  is  the  gaoler  not  justified  in  doing? 
800. 

CHAP.  XXIIL— 0/  the  several  Modes  of  Prose- 
cution, 

1.  In  what  two  ways  are  offenders  proseeaUd^ 
or  formally  accused  ?  801. 

2.  By  one  of  what  two  proceedings  is  the  foruer 
way  of  prosecution  f  801. 

3.  What  ia  sl presentment,  properly  speaking? 
301. 

4.  What  is  an  inquisition  of  offSce  ;  and  of  whai 
two  kinds?  801,  892. 

5.  What  is  an  indictment  f  S02. 

0.  Of  whom  are  the  grand  jury  composed  ;  by 
whom  are  they  instructed,  or  charged;  and  whai 
evidence  only  are  they  to  hear  ?  802,  803. 

7.  In  what  case  only  can  the  grand  jury  in- 
quire of  a  fact  done  out  of  that  county  for  which 
they  are  sworn ;  and  what  is  enacted  by  the  sta- 
tute 2  &  3  Edw.  VI.  c.  24  when  a  man  is  wounded 
in  one  county  and  dies  in  another ;  by  statute  2 
Geo.  II.  c.  21  if  the  stroke  or  poisoning  be  ia 
England  and  the  death  out  of  it,  or  vice  rersA ; 
by  several  statutes  of  Hen.  VII L  and  Edw.  VI. 
where  treason  is  committed  out  of  the  realm ;  b/ 

703 


ANALYSIS  OF 

two  lUMtt***  of  Urn.  VIII    M*  tt\  rf^ne^t  KgainM         .1.   What    uv  Ibe    obIj   Ivo   €ff*a  »   %   w    % 

Ihr  t^autf   r<iiiiiiiiii«'*i   in  Halr«:    liv    «t«lul«  -'I.t  furrr  *   'Ml. 

Hen.   VIM.  r    'Z-\    a*   !•>    rn  i/j  Tir  tH.t'Itr   liv   llii*  '.'■'»     IKr  what  r- !>•«««  »|^tbM  lb*  /»«--••    '  *  rvi 

jtiny''  '/••*'!•  f'' "tmiif  I  ■I  ;    hy  ufaiiitr    In  A(   11   W.  «rhrii   hiaj    'iff'**tla    \i»    inrtilulrd.    ■&»:     ■•    '.»« 

111.  r.  J'l  n*  I /!'•!/  f-rttHrM  riiiiinntinl   in  S^v-  unlv    rr^tnt  ft|«ain«(    ••nr  •  ^r.^rk*  f  r   «*    -i    §» 

J\*untU'iui :  \t\  Kiaiiiii* '■  <MMi.  1    I-    «"J  a«  III  "^''^nrrj  fr^ty#ii/  r^b    lir    )>ri  ii|[hl  ,    Aft'i   Itj    wk%l    ' 

•Ipunxf  ilii*  '•  ""4  ■"  r ;  ^y  ulntiitr*  *«  (ti-M.   II    r   !!<*  tinl\  rati  ihi*  lir  rr>iu|cht  *   .iM 

•Mil  1<(( Ill    (*   **\  tin  \**  f'!'tnt'»  in  'lr«rn>%ing         •*'•     Mhai    if    ihr    «■•#    »arri    •!*%.■«     *•'  •- 

tmrnpii'*  >>r  rn.r  ti-  rl#;  hv  «taiiitr  '.'••  (##•••.  II   r  )irn<ini;,  i-r  mUrr  ju*i'^''%fnl  nf  W»r  *fj*^      « 

I'J  ■<•  III -ii--tliii>;  fr^ni  (//#'/t  ii-rr -<#•/ tir  I'l 'I'liT'if  ;  ^liall  tdi*  'krir,  an*!  « bra  •ball  ib«  *■*'.  ■>-•  fei-i 

by  ntniufc  I'J  <(•-!•.  Ml.  c.  'Jl  A«  !•>  <lr«irii,^in^  llir  thr    i/ ■/■«'•// ;   «h«l    if  tberr  t«  no   vi'*.  a»i     .« 

kwii't  M'.f.i  ■  111  III   tlii^  n*alin  :   bimI  h\  ■t.t'nir  1-t  hnr  t-r  »•  i  .lar^l  of  the  murJfr.    an«l  w'i    •   «•&: 

(tr<i.   Ml    <'    '•■•  :i*  l>i  fHifif*Hritn-  urt  I'fiiniuiMr*!  in  lirnr,  \i\  fhr  •latiilr  tif  lt|iiii<'r«t»r.  BwM    •■.   « 

lU'llii  *    ■>» '.  -•»•*'.  /•/•!/«  Ill   'i'l/A  li*  •nr'i  •    •111.  .'I'i 

H     hi  » )i  it  r-k«r«   i^   flir   •  Jftnrt  t,t  c*'U.\\'*te   in  .7.    If    llip    «/■/•/>'''    lir    ftri|Ui*Cr*l.    r%%    b«    W 

twii   r<ii'.' r    |iirlM  of  fli**   iin'/*i>tm,   Itiat   Ihr  ■firrw^nl*  ia4/irrr./ fi.r  ibr  aAO**    f*^'*.   %^\   *  % 

olTrn<i<-r  iii.i\   It  xuix'UA  in  riihi'i  *   o>i.'i  nmn  Iw  ariiuillr*!  i.n  an   iiti^rn#«f  of  mmri**    ir 

D.    W  hul   ill!  ihr   'jriiu4  juri/   if.  h»vin;e  hrarl  ,*-ui*/;;vi/'v.  an-l  |4»r'liinr<l  ly  lb*   A**/    ■  Ifti.  a 

tbe  emi-ptcf,  ihry  Ihink   llir  nri-ii^atiiin   |rriiiin«l>  •rrii-liii««.  fii^hi  li>  Laf|-rb.  I«  Tirtur  t^f  ttr  «r»- 

lewi :   iiiny    a  Irmh   tnH  tw  |irrrtTrr«l :   nn^l  whal  Inir  .f  ||«-n.  \ll.  r    1  :    htif  «bat  if  b«  feia««  t««« 

(lu  t}if\  il   I  hey  Ik*   «afi«lin|  nf  ihe  truth  nf  thr  /'••ii'i'/  yui/fv   of    M4N«/««yA'r»   •••   an    «»*>'-v«^ 

ftccui»»iii*n  '  ''lltA.  anil  ha«r  ha«l  the  Un\%t  v-f  tiwrf^   %mi  0^cff«4 

in.    I'liil  what  niini>N*r  nf  th<*  frriin^  Jwy  nuvl  ihr  t*»d'jmmt  of  ihr  Uw  T   .>|>'i 
agirr  in  nr<liT  til  4riii  a  'n// '  :«»•>.  .m.    Uhnl    whall  thr  app^lUr  •affrr.  Iv  v; 

II.    \MiAi  ihr«'r  ihinfT^  miiot  Im»  |irrri«rly  nnil  **f  Ihi*  vfatuir  i>f  UrMannalcr  IS,  if  i^   «| 

Bufl&ririitly  B«i-rrlaini*<l  in  an  tti'hrt  ,fnt  f  .^iWi.  Ipt  ai  •|iiitiri| :    ".l*i 

I'J.    ^Mial  14  rnartnl  liy  «t.itiiir  I   Hrn.  V    r    .'i         L'V     If  ihr  aip^lU*  >**  f-^mmd  fvuf^ .  vbni 

u  111  ihf  pIt'niiAcAiiitn  tif  liir  f'rf-m;   in  whal  m^ri.*  ahall  hr  aiiffrr.  vnb  «bai  rv&atba^W  4J 

cn«v  i*  ri  iiii'takf  in  the  ri'i^  aii<l  /Mf'  n^t   hrhl  frrrnrr  fr<im  thr  ron»r«|Ucnr««  of  •  rr^w^^ttm  Ij 

lobe  mairrisl:  hul  whrn  i«  it  vrry  ntntrrial  ihat  twttrtfHmt f  3l«i. 
ibr  iN'/i'-'-i/f.r  ^hllulll  name  ihr  'ifii'  '  •tti*;. 

13     In  »hal   rrtmtt   niii«l   iiarnciiUr  wnnU  nf  t'llAlV  XXIV. Of  /Vf  jm  ^«a  «•  /a^i 

art  Ik*  n«f«|  which  arr  lui  a)t|>rti|iriatr<l  hy  /«fir  In 

es|irr«!*  ihf  pffri^r   i«lra<i  nhirh    it  fiiti-rtain^  of         I.    Ir  thr  9frmti*t  bavt  fl«4,  or  MT«<r  b:i 

ibe  ufriff  that   nn  other  iionU.  hnwr^rr  nyno-  in  r^i^ttttl  ra«ra.  or  bav*  nirt.  in  aAallrr 

Bjrmoii*   thrj*   may  mwrn,  are  cafmhle  <if  <Ji*ing  meuHtmn,  brrn  b<iun<i  over  lo  a^|ie«r  ni  tbe  ^ 

il  T  ^*i>7.  »itra  nr  »*M§tf.H»,  tn%j  an  ni^m#mf  be   |nfwie4 

14.   In  what  caiirii,  in  w*hrtm^nt9  fi-r  mur*Ur^  H;;-%in«t    him   in    hi*   aliaenre ;  ran   be    ^   xrmi 

nee«l  nni  ihf  Ifn^rib  ami  drpfh  nf  th«>  tfuH»i  lie  althoiifh  hr  iln  nd  |»eranMaIly  aff««r     a»4  wtaa 

ei|>rf««*- i :  .itfl  whrn   i«   it    iiri'r>«ary  ih.ii   the  i^  thr  ciprrwii  |iroTitiun  of  •lalule  ;>  l.*J«    111 

thinfC  whirh  i«  ihr  niihjrrt  nr  in^itnimfni  of  thr  c.  •!  T  -il**. 
0ffhf  •li'iiiM  hr  fipri'««r«lT  <{>i7.  *J.  H  hat  i«  ibr  proper  frmemt  lo  Kr:nf  i«  M 

I'l.    I'i*     -i f    wliitt    iwii   /  r..rr*7»n7t   i«    thr  •■^'^iif/rr,  f,r  an  wrf^f"**/ f««r  anj /««fry 

mrlhii'i  ■•!  I'  ■"*•<'■«  M  « It  liiMil  an^  prr\iiiu*/!»i.f.  ni'M^  iif  nn  a /«ea4^  «f<irar«  f  SI* 

■Hy  h\    I    -.  V  '    :•  *«.    :i'J.  :{     Mhal    if.  Ij  Ibe  r»/MP«  to  •urb 

}*•.    \\\ni  «ii«  r|,i-  i>r   .v., /i'i;  whi-ii  a  '-'i'^  «a«  «p|<rar  that  ihr/^rff  balb  /.y«W«  in   tbe 

takfii  vii'h  Ti,r  '.;.•■  >, r  ,    m,.]  «i hrii  •!•••'•  :i  «iiiii-  an<l  what  if  thr  §K*rjW  rrfum  tbax  ne  k.aEa 

\%f  f't  ...9t  miiiiii  II-  I  hi*  'i\\  '    ..nT.  .!■»•»  lb  hi«  *-i»/nrir4  '   tll^.  ^1'.* 

17.  *•:   whiii  iW'i  oiiri*  ai«-  I'-   '..•'•  'ii;  an-1         4     Itiii  what  happene  on  f^A^fn^vr*  fsr  !v 

what    ifi'    ilif   liii.iririi>n4   ••!  /•   •■-■')  ri   iiii>n  nr  ''/■  ■  v  .    an^l  abit  i«  h<>«  the  k*ual  frariMe  ■ 

prntl    *'i'U'*,   }t\     at  lllitf   .'■!     Kill     ••      '■  '    ."••'*•  ll.«'   '    l*»*   "f    •^«»'/**«r.f««*r»  f     .i|'^ 

1^     II!     wliAl    l«ii    kill  U   art*    thi*    !'■'• '-niii'i'iai  M  hi  n  «i.all   ibr   i^m^irr  lie    fi.1    la    rr«f^C 

vhii-h    n ihil'iifl    III    ihi'    rriii  «■   i>!    thr    Jmy  in  "rlrr  t"  hi*  >  m*f*iwnt  ;    an*l  wbal    |«    *k«   f«ff« 

kli'tii* .     '■%     *li-iii    .irr    ihry    rt  •|«-''iTfl»     •./.«/.  an-l  •■•  ti»f  jnrnrr  nf  ihit  ^ri^<»*^« ;  •    !!• 


what  .III   (liiir  ri->)>«-''ii^i*  iit'jci'i*  .    iii>l  )\  whniii         *■     ^^  hai  i«  ih^  |Hibi<ihBiral  f"r    •'•«•:**••• 

nin-t  iLijk  ••<•  '.-I-  /.  .-iii<l  l\  wliiiiii  |iiiiii<)ii-<i  T  ."Sii^,  tn*ltr*me*i'9    f.ir  Mi*t/'««M#a'-«rf .    Knt  l«  wbal 

iMr*  an    •*•■»■  'v  in  .♦"••r^  i»r /#/•««  a*--ual  "    !!♦ 

r*.    I't.i    !>•  wli.it    art*   thr«r  in'- ''••I.!')- '-r  ri>n-         7     ^  hi>  mar  arrr«f   an   r«fi«v.  •»   a   < 

fiiii-'l  '       1*'  ^<>>f  ••■.ni'i.  a  :   an<l  whrn  i«  the  wb-'le  •%^«v*y. 


•J»».    V  I,  if  I*  phai^ri"!  »i\   ••i»ii»r  I   \    .•  W    anil     Ir  ■*!  nn-l  niav  *ie  rrter»*«l  '    ^J» 
M  !•»     I*    •■    t ■•    •. »    «  ihil>!*i-i    \.\    thr         •*     Hlirnma*  a  •■»•.•  ««f '♦'fi -"in^  •"*•*#•  W  k»* 

■  ■ 

fn  :•'.•■■■!  '^1 1  '■--'.   I'M'  til.  It  HI  t "1  %•     whal  ■•  •'■  r*ii  I  ;    ari'l  for  whal  f-  ur  1 1;»|««*«  ■ 

ih:-  tr.-.,  .»r'h  .hnr  •   .'ijii.  .:jl 

**  \i  iih»*r  in>ian«-e  mav  a  rwfm*rr%  le 
pran(r>)  an-l  whra  it  it  (rrnerallv  refwte^i  *  iH 
1<)  Whrn.  an<l  h'>w.  b.u«i  f-^'ft».B'f  -^vW  Vf 
I'.r  -r  in  /_i  ,i-\  a;ain*t  a  /*•♦*.  "r  in  f  :»•««■<  el- 
I '-.•i»r  "iri^'lirti-in  t*  •lr!iier»»l  ib''-  »*•  -art 
■  •  .  •  ■•■.  ■»♦.  i.f  in'-i  that  ■  f  Ibr  "  -W  ••  i  •  «^ 
r*  I    i-r  !■•  ihr  riiur1«  of  tu<b  eiC.iiai«t    •■m-. 

Hub  r  ;iji. 
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BLACKSTONES  COMMENTARIES. 


CHAP.    XXV.— (?/   Arrai^ment   and  Ut   Ind- 

derUs. 

1.  What  is  arraignmenl  {ad  raiionem  ponere; 
in  French,  ad  reson,  or,  abbreviated,  d  ratu)  ? 
8**2 

2.  Why  is  the  prisoner  called  upon  to  hold  up 
his    hand;    and  what  if  he   refuse   to  do  so  ? 

3.  In  what  cases,  bj  statute  1  Anne,  o.  9, 
may  the  acrrssort/  be  proceeded  against  as  if  the 
principal  felon  had  been  attainted ;  and  why ! 
324.  0 

4.  One  of  what  two  circumstances  is  incident 
to  every  arraiifnment  f  324. 

5.  In  what  three  cases  is  a  prisoner  said  to 
ttand  mute  f  324. 

6.  What  ought  the  court  to  do  if  the  prisoner 
say  nothing;  and  what  if  he  appear  to  be  dumb 
ex  visifafwne  Dei^  in  which  case,  can  judgment  of 
death  be  given  against  him  ?  324,  325. 

7.  But  what  hath  long  been  clearly  settled  if 
he  be  found  to  be  obxtinatelt/  mute^  in  high  treason^ 
petit  larceny  J  and  all  nusdemeanours ;  and  what, 
by  the  ancient  law,  in  appeals  or  indictments  for 
Qther  felonies  or  petit  treason  f  325. 

8.  What  was  trina  admonitio ;  was  the  benefit 
of  clergy  allowed  to  an  obstinate  mute  ;  and  what 
was  the  sentence  of  peme  (jprisone)  forte  et  duret 
825,  327. 

9.  Was  the  trial  by  rack  ever  attempted  to  be 
introduced  into  England  ?  326. 

10.  To  what  did  standing  mute  amount,  in  all 
cases,  by  the  common  law  ;  did  the  prisoner  derive 
any  advantage  from  suffering  death  by  the  sen- 

f  Unce  of  peine  forte  et  dure  over  that  of  judgment 
>  upon  trial;  and  what  was  enacted  in  abolition 
'  of  this  sentence  by  statute  12  Geo.  III.  c.  20? 
^       828,  329. 

K  11. .  What  is  the  consequence  of  the  prisoner's 

»       simple  confession  of  the  indictment?  329. 

12.   But  what  is  confession  by  way  of  approve- 
»       ment ;  who  is  the  approver  or  prover,  probatory 

*  and  who  is  the  appellee  ;  in  what  offences  only 
can  an  approvement  be ;  to  what  does  it  amount ; 
and  what  if  the  appellee  be  acquitted?  329,  330. 

■  13.   Why  has   the  admission  of  approvements 

*  been  long  disused  by  courts  of  justice;  and  how 
is  all  the  good  arising  from  the  method  of  ap- 

"  provements  provided  for  by  several  statutes  in 
the  ca.scs  of  coining^  robbery y  burglary y  house- 
breaking, horse-fteaUngy  and  larceny  to  the  value 

■  of  6%  from  shops,  stables^  &c.,  and  by  statute 
'      29  Geo.  II.  c.  30  in  case  of  metal-stealing  f  330, 

831. 
^  14.  What  is  the  usual  practice,  too,  of  justices 

*  of  the  peace  as  to  admitting  what  is  generally 
termed  king's  evidence  f  331. 

CHAP.  XXVI.   Of  Flea  and  Issue. 

*  1,  What  is  the  plea  of  the  jDmow«r ;  in  what 
*"     cases  does  he  plead;  and  of  what  five  kinds  is 

the  pl^af  332. 

2.  What  was  the  plea  of  sanctuary ;  when 
Xkiight  a  criminal  claim  sanctuary ;  what  did  it 
•uperinduce  ;  and  when  was  the  whole  privilege 

*  a.bolished?  332,333. 

*"  3.    Was    there    not    another   declinatory  plea^ 

**    "Which  was  used  to  be  pleaded  before  trial  or  con' 


4.  What  is  %plea  to  the/iim die/uMi ;  and  whas 
may  it  be  made  ?  888. 

5.  When  is  a  demurrer  to  the  indictment  hat- 
cident  to  criminal  cases;  what  if  the  point  of 
law  be  adjudged  against  the  prisoner  ;  and  why 
are  demurrers  to  indictments  seldom  used?  888, 
884. 

6.  For  what  principally  is  KpUa  in  abatemient; 
but  why,  in  the  end,  does  little  advantage  aooroa 
to  the  prisoner  by  means  of  these  dilatory  pUa9  f 
884,  836. 

7.  What  are  special  pleas  in  bar;  of  what  fbnr 
kinds  as  applicable  to  both  appeals  and  indietr 
menu?  885. 

8.  Upon  what  universal  maxim  of  the  common 
law  is  the  plea  of  autr^oits  acquit  grounded ;  ia 
an  acquittal  on  an  appeal  a  good  bar  to  an  indid- 
ment  on  the  same  offenes^  and  vice  versd,  taking 
into  consideration  what  was  enacted  by  the  star 
tute  8  Hen.  Vll.  o.  1  to  prevent  the  practice  of 
not  trying  any  person  on  an  indictment  of  kom^ 
cide  till  after  the  year  and  day  within  whiok 
appeals  may  be  brought  were  past,  by  which 
time  it  often  happened  that  the  witnesses  died  or 
the  whole  was  forgotten  !  885,  886.        , 

9.  When,  and  of  what,  is  the  pUa  of  autr^oiii 
convict  a  good  plea  in  bar  t  886. 

10.  Of  what  is  Hie  plea  of  autrefoits  attaint  % 
good  plea  in  bar;  and  wherefore  does  it  diifor 
from  the  former  two  pleas  f  836. 

11.  But  what  four  exceptions  are  there  to  thia 
general  rule,  wherein,  cessante  rations^  ctssat  H 
ipsa  lex;  and  from  these  instances  what  inva- 
riable  requisite  to  the  validity  ot  ^plea  of  autr^ 
foits  attaint  may  we  collect  ?  886,  887. 

12.  What  is  one  advantage  that  attends  ^^Mii- 
ir^  a  pardon  in  bar  or  in  arrest  of  judgment  beforo 
sentence  is  past,  which  gives  it  by  much  the  pre- 
ference to  pleading  it  after  sentence  or  attainder  f 
337. 

13.  Wherein  do  special  pleas  in  bar  differ  ia 
criminal  prosecutions  and  in  dvil  actions^  and  why ; 
and  when  a  prisoner* s  plea  in  bar  is  found  or  o^ 
judged  against  him,  what  shall  he  have ;  fmr 
what  is  the  only  plea  in  consequence  whereof 
death  can  be  inflicted  ?  838. 

14.  In  cases  of  what  indictments  can  there  bo 
no  special  justification  put  in  by  way  of  plea,  and 
why  ;  and  why  is  the  general  issue  not  guilty,  nam 
culpabilis  or  nient  culpable,  the  most  advantageous 
plea  for  k prisoner?  838,  889. 

15.  How  does  the  commentator  explain  tbo 
abbreviations  of  **nofi  eu/.,"  which  was  formerly 
used  to  be  written  upon  the  minutes  when  thio 
prisoner  had  pleaded  not  guilty y  and  **  cuL  prit,,** 
the  replication  on  behalf  of  the  king,  by  whiok 
issue  was  joined,  and  which,  from  the  circum- 
stance of  the  clerk  of  the  arraigns  immediately 
inquiring  of  the  prisoner,  **cul.  prit^  how  will 
tiiou  be  tried  ?"  is  commonly  understood  as  if 
he  had  fixed  an  opprobrious  name  on  the  pri- 
soner ?  389,  840. 

16.  But  what  is  Mr.  J.  Christian's  coigoo- 
ture  as  to  the  word  prit  f  See  his  note  to  this 
chapter. 

17.  To  what  only  has  this  form  of  inqniiy 
reference  at  present ;  what  can  be  the  only  (rial 
upon  indictments  since  the  abolition  of  ordeal  f 
and  therefore  what  if  the  prisoner  refuse  to  pni 
himself  upon  the  inquest  in  the  usual  formt  MK 
841. 


ANALYSIS  OP 

18.   Whrn  lh«  prisnnfr  h%»  put  hinmelf  upon  upoD  lb»  frm^rmi  §tam»,  ia  %mf 

hU  rriij/.  I  ami  in  what  WiinU  ia  llii*  tluOvT)  wk»l  upob  vhai  prmripU  T  Juu 

doe*  Ibr  rirfA  kimwrr?  :U1.  P.*.    Jlul  lur  vhai  pvrpoOT  4w  lb«^ 

tcrupU  lu  •llnw  ft  ^rtM««r 

Cll.ir.  XXVII.-O/^  rriii/  an./  ropirirrirtn.  dll^H^I  »•?  .Ulule  7  B.  Ill   c   2  m4  n*  !.«»   IL 

r.  :ii».  Iml  iLw  iDilulgvbc*  skMftM  km  i 

I.  What   «»»   rri.i/  hy    nrjf.it:   of  «h«t   Iwn  l»jr  puiirriiir  iniuvBc*.  !■  lb«  cm«  •! 
■oris:  «ii<l  nhfti  abru  ibrj  verv  performed  bj  m>m4'' '  •'(•'n'i,  .Vifi. 
dr/Nify  /  HI.*.  :{U.  'J«(.   Ia   »bai   fl«t  iMdiag  pwMiw   b^ 

U.    lli*w  mmnHrf-i>rtif,»ifti'rfuTmt*\*   H|;i.  ■Uliilrw   mqiJ   molollan*.   ba*  •  diffi 

3.  lluw  «««  II  tivr..f .//•!/.   Aiiil  ia  vbftt  prac*  ma<Je  briw««B  rwW  uid  <r 
Ucc  niMV  rflii'«  iif  it  hr  I  rami  *  :f  |:i.  S-'*^.  ^^V.t 

4.  Il*'iw  «A«  ilii*  rr,.f/ ulH.lt.lir.1*  :{4V  •!     ^  b»l  bfttb  been  boldM  Ai  ik* 
.  6.    \^ii;4i  «MN  /ri.f/  h^  ihf  r,.r$n»'ir  :U<V  ti«>li  nf  Ibe  aUluU  7  W    III.  c    3.  bj  1 

ti.    Ill    wliftl    rrimifi.i/  rAJir«    fiiAjr   ihe    rna/  hy  rnACt««l  lli«l  lb*  ra«/rMt»a  W  tb« /*r 

4«lfr/  lie  ilriiiAii'Inl ;    ivb»l    i«  thr  difference  he-  ■ball    BuC   ruuntert All  Xhm  nee— ill j  •! 

Iveen  thin  truii,  oa  •  unf  </  riyAr.  «nd  tin  tbetie  tr*mtmM  hj  l««  rilMJMt,  oiimI 

crtMinii/  r»»r>i  ;   and   ihrrefore  vbii  m%j  eommtfT'  ,  'f***. 

^Im^  Kiid  refuFe  tbe  ttiijfrr  of  h»utfl,  and  c<inpel  '  •*'••   W'bat  two  rules  don  t<ir  Mfttlkev  HftW  tof 

lb*  other  ;*iir/y  to  put  hinmelf  upim  the  eountni ;  down  ns  to  ndaittiBg  prw«aipii««  iiidntfa  i»»- 

Mid  when  inajr  the  mm*  iipaelf  b«  auficient  cnuM  tiou*ljr  ?  S.VJ. 

of  such  refuMl?  :tl«'>.  :il7.  --l-   Wbnl   wu  decUrtd  by  Malai*   I    Aa^^ 

7.  W herein  do  the  i*<iM«  of  the  two  mmhaianU  •&•  •.  c  U  ns  to  wum»t*§  toft  ibe  prwft  f 
differ  in  truyiny  hattrl  upon  myptnU,  and  upon  •4-  ^bni  is  ibe  diffcrvacv  be««««a  tW 
wr%U  of   f»y*/  /  :il7,  :14K.                                                     in  nni  eiKW mtmmi  cmmm  T  lijil 

8.  When  iihall  n/i^rr  lie  trinl  bj  I  be  rotirr  «•/  ••'>■   What  if  Ibe  rerArf  be  najsrisaslj 
fmriMmfHl  ur  the  lord  K\.jk  •truarH,  shd  when  by  •  ^nd   vb«t   balb   be«B  doB«    IB   mbbj 
yury  ;  and  in  what  two  thinicii  oiilj  due*  the  tnai  where,  cunlrarj  to  rrvdnMv.  Ibe 
bj  these  rvurts  differ  from  I  he  trtal  p^r  patrMm,  the  pnt'^m^r  ^»itf  /  3*il. 
9rbyjuryf:\^t*.iM*J.  !'•«     What  if  tbe^MryjM^  iIm 

f^.   What  in  the  ahfnfa  dutr  when  a  /wMon/r,  but  what   it  be  said  to  b«  if  Ik*  jmg 

Ml    his  arrtujfnment,  haii  yU'tUtd  nnt  yui/fv,  ami,  ym/'y  '  Stil,  liii'i. 

for  bin  rnu/.  hath  put  hiiii«rlf  ufMin  I  he  rnumtry,  -T.   In  what  tvo  vnyt  ■ 

which  n'Mfifry  ihejiury  are;    what  if  l\\9  pn^rttd-  !)''•■ 

iity«  are  befnre  the  citurtof  km'j§  hmrk,  %n*l  then  •'*-   When  shall  lb*  prmmnim  b* 

vbere  is  the  rrm/  had  :  ami  what  before  r^fmmu.  eipeasea  of  pru9«entaom  a»d  a  ciiMpiasBliiB  tm 

mmfr»  !>/  ,yrr    and   ifrmtn^r  and  yavl-dtinrry  f  bis  triiuMe  and  low  of  li»e,  oat  ol  vbat .  mmA 

S&l>.  Hi'tl.  whea  shall  all  persons  appearing  ap**  ew«yia> 

lo.   What  in  cuntoniarj  when  persons  tndttitd  <•"■«''.  or  tmfp^mm,  to  gne  fwdntre.  bit  ^asd  iftatf 

of  smaller  mudem*%tnnura  have  pUadtd  not  yaai/y  ^hmr^t,  aB«l  an  allowaBca  for  ia«tr  tro«baa  aaA 

or  irmerMfd  ihr  tndtrtmtnt  f  XW.  !**•*  uf  time,  by  several  Lata  slaialaa  *   J»^ 

II.  In  raiip*  i»f  AiyA  .'rniff.n  leicept  in  mun-  ^■'  When  shall  tbe pru9§tmimr  basa  rsal  tatfif 
U^rft'iting  ihe  kin/i  r->ti%  nr  «'.j/j.  as  murh  iif  the  of  bis  yiMidlt.  by  statate  SI  Hem  \  III  e  12.  aW 
latter  .»rt   aii  rt!:ii«*ii  in  whi'-h  i«  repeale<l  by  sia.  *>f  what,  aad  by  v bnl  y^^neipw  f  V»Z.  ^4 

lute   Iti  tieii.  III.  r.  .'i.:j  nr   mtffngt.m  *>/  tre.u*m,  •!"     Why  doea  this  trW  of  msfrfaOK  rsmtb  tba 

what   IS  eiiartf.l  \,\  «iatui«>ii   7  W.  111!  c.  i*  and  "tolen   y^-^    BolwitbslaBdiag  ibey    ka««    bas* 

7  Aniip.  r.  Jl  *  o  M'.  ;('iJ  sold  to  a  ibirl  persoB  in  wmfkH-mmmrt,  wkm% 

I'J.    Ity  whiim.  aii>l  what  kih<l.  may  r\^Utn^%  tbe /t^rry  rubbed  regain  tbe  f  tda  «uWai 

of  jurt.ri  be  iiiaile  whrn  the  fri.r/  is  callrd  oB  ?  ■*'^'  **'  rtatUMt^m:  and  «bal  if  %hm  Jmimm  b« 


STrj.  rutfd  anil  /m 

I^r   What  are  eh-ilUn-/*$  /.r  r,tu** ;   an«l  in  rr%'  •i'i'i. 
■i*iii/,  iir  at   li*a«t    in  f'tf-r-il.  •-.■•r«,  what   niher         '1-    When.  aBil  vby,  doeo  iba 

•pet'i<'«   I'f  rh.iiirH'f^    i«   alltiWi'l    III   the  pnatmrr,  d*temdt9nt  U*  »p*mk  wruk  tk» 

and  l>ir  w'.ai  iwn  rr:i*>in^  *  il'^'f  mtnt,  ami.  if  ibe  proaaculor  tWa 

14     ^\\h\  i«  eriirir'l  a«  In  ihe  >lrnial  nf  this  "alitfled.  intfirt   b«t  a  Invial 

privilr^p  III  Ihr  «i«iy.  h\  siaiuir  .1."  K>lw.  1.  »t.  A*,  when  ahfiuld  ibis  praetica avvaff  ba 

;i.Vt  why  ?  3*.a.  .Vfl. 

1*1     Hut  wh«t  i«  ihr  h-iiinilirr  of  the  ;»riji>iipr'« 

r^rr»..;.;..r^    r  ..,    *...,.,    ».»    the   r!  nim.  i   ;.,.r  .     and  Cll.lP.  XXVIII.^f^  Os  A^h  V  Clteyy 

iiw  *{■»*■•  il  >1<-«1  with  xfii*  w!i>> /■'''^■■^•'I'^i/y  chal- 
lengt-R  t.r«..ii.l  ih!«i  l».iiiiUr,«  -  .:M.  I      \rTtB   trial  and  roaTWtia^.    vbat  m 

1'*    Hill,  ly  -taint.-  jj   11,11    VIII    r    14.  how  priiiripal    inierreaing 

many /•^'"i/'/'try  '■K'i:i-*%i'*   i-nn  any  |>ersiin  ar-  |>aml«  nr  arre«ls^w«lfWMa|f  M& 
rai|[ne>l  f«ir  /'."••■,  )•«•  |>«Tii.i'tf  1   t.i  ti.akr:  and        •.   In  what  bad  f^^yy.  ibe 

what   if  till-  ;'•!  '."  <  tiulli-ii,:t-   luoir  than  that  nr.  in  r«immnB  sp«e«b.  iba 

aunbrr*    I'll  iriKinal:  and  of  wbai  iva 

17.    Ma«  a  '-t/'i  !•«•  awar  1> -1   in  rrinim.i/  pr.*»f-  the  rirni|>liitai  wbicb 

rulBotu  '   ..'•1.    .  •■*•  .il.', 

|H    Hhai   M  -l<>n«>  wln-n  thr  ii.",  i«  «wnrn.  if        .1.   When  was  li  taally  oaCilad  m  iba 

il  lie  a  fjy#'  I'f  mt,\  •■■  ii«f|t|r|ii-r  ,    tui  when  'inly  llrn    VI    that  iJ 

•ball  r^ttnf'.'  be  aliuwc'i  mjns'.ner  upoU  biS  frwV,  uf  cier^f  tWk 
19% 


BLACKSTONB'S  COMMENTABIES. 


4.  In  process  of  time,  who  was  accounted  a 
eUrkf  or  cUricus ;  and  what  distinction  was  there- 
fore drawn  bjr  statute  4  Hen.  VII.  o.  18,  and 
Tirtually  restored,  after  a  temporary  abolition 
by  two  statutes  of  Hen.  VIII.,  by  statute  1  Edw. 
VI.  c.  12,  which  enacted  what?  867. 

5.  What  became  of  the  offendert  after  they 
had  had  the  benefit  of  their  cleryy  and  were  dis- 
charged from  the  sentence  of  the  law  in  the 
kiny's  courts  f  368. 

6.  But  what  happened  when,  upon  Tery  hei- 
nous and  notorious  circumstances  of  guilt,  the 
temporal  courts  tleliyered  over  to  the  ordinary  the 
convicted  clerk,  absque  purgationefaeiendaf  869. 

7.  For  avoiding  these  perjuries  and  abuses, 
what  does  the  statute  18  Ells.  c.  7  enact;  and 
how  long  did  the  law  continue  thus  altered  only, 
by  an  indulgence  to  whom  of  the  benefit  of  eUrgy 
without  the  test?  869,  370. 

8.  What  was  enacted  by  statute  5  Anne,  o.  6 
upon  the  considerations  that  learning  was  no 
extenuation  of  guilt,  and  that  the  lenity  of  clergy 
was  an  encouragement  to  commit  the  lower  de- 
grees of  felony ;  in  what  cases  did  the  statutes 
4  Geo.  I.  c.  11  and  6  Geo.  I.  c.  28  give  the  courts 
a  discretionary  power  to  commute  the  penalties 
of  burning  in  the  hand^  or  whi^nng,  for  transpor- 
tation for  seven  years  ?  870. 

9.  But  now,  by  statute  19  Geo.  III.  c.  74,  for 
what  have  the  judges  a  discretionary  power  to 
commute  the  penalty  of  transportation  (with 
what  exception  ?) ;  what  if  the  offenders  escape  a 
first,  and  what  if  a  second,  time ;  and  for  what 
(with  what  exceptions  ?)  may  the  court  commute 
the  penalty  of  burning  in  the  hand?  870,  871. 

10.  To  what  persons  is  the  benefit  of  clergy  to 
be  allowed  at  this  day?  371,  872. 

11.  For  what  crimes  is  the  benefit  of  clergy  to 
be  allowed  ?  372,  378. 

12.  What  is  declared  by  statute  28  Hen.  VIII. 
o.  15  as  to  the  allowance  of  the  benefit  of  clergy 
in  the  marine  law  ?  373. 

13.  Unless  what  is  clergy  now  allowable  in 
all  felonies,  whether  new-created  or  by  common 
law?  373. 

14.  Where  clergy  is  taken  away  from  ih^  prin- 
cipal^ is  it  from  the  accessory  f  878. 

15.  Where  clergy  is  taken  away  fh>m  the 
offence,  is  a  principal  in  the  second  degree  ex- 
cluded from  his  clergy  ?  878. 

16.  Where  it  is  taken  away  only  from  the 
person  committing  the  offence^  are  his  aiders  and 
abettors  excluded  from  the  clergy  f  373. 

17.  What  are  the  consequences  of  allowing 
this  benefit  of  clergy,  which  affect  the  present 
interest  and  future  capacity  of  the  party,  whe- 
ther commoner  and  layman,  or  peer  and  clergy- 
man f  374. 

18.  What  does  he  forfeit  by  his  conviction; 
and  to  what  is  he  restored  by  the  burning  its 
substitute,  or  pardon?  374. 

19.  Of  what  felonies  is  he  not  discharged  by 
the  burmnq  its  substitute,  or  pardon,  by  statutes 
8  Eliz.  c.  4  and  18  Eliz.  c.  7  ?  374. 

CHAP.    XXIX.— 0/   Judgment    and   its    Conse- 
quences. 

1.  What,  upon  a  capital  charge,  is  the  prisoner 
asked  by  the  court  when  the  Jury  have  brought 
in   their   verdict  guilty;  and  what  happens  in 


case  the  defendant  be  foimd  guiUy  of  a  mUde" 
meanour,  the  trial  of  which  happens  in  hia  ab- 
sence ?  875. 

2.  But,  whenerer  he  appears  in  person,  what 
may  he  offer  in  arrest  or  stay  of  judgment  at 
this  period  ?  876. 

8.  Is  not  a  defective  mdkiment  aided  by  a  mt- 
diet^  as  defective  jy^dodm^t  in  civil  oases  are  ?  876. 

4.  What  is  the  effect  of  a  pardon  when  pUaisi 
in  arrest  of  judgment ;  and  what  when  it  is  not 
pleaded  till  after  sentence  f  876. 

6.  What  if  all  motions  in  arrest  of  judfgmmU 
fail?  876. 

6.  Of  what  parts  of  ee^ntal  judgments  has  the 
humanity  of  the  English  nation  authorised  sn 
almost  general  mitigation  ?  876,  877. 

7.  How  far  is  the  punishment  for  every  ojfmm 
ascertained  by  our  English  law  ?  877,  878. 

5.  What  has  the  hiU  of  rights  declared  at  U 
fines  %xApunishmmUf  878,  879. 

9.  What  has  magna  carta,  c.  14,  determined 
concerning  amercements  for  misbehaviour  by  the 
suitors  in  matters  of  ctvil  right;  and  what  has  it 
directed  in  order  to  ascertain  this  amercement  f 
879. 

10.  Who  were  affeerors;  what  is  the  differenee 
between  an  amercement  and  a  fine;  what  is  the 
reason  why  fines  in  the  king's  courts  are  fre- 
quently denominated  ransoms;  and  what  is 
holden  where  any  statute  speaks  both  of  fins  and 
ransom  t  879,  880. 

11.  Upon  judgment  of  either  of  what  two 
things,  on  a  capital  crime,  shall  a  man  be  said  te 
be  attainted  (iUtinctus,  stained  or  blackened)  f  880, 
881. 

12.  What  are  the  incapacities  of  a  man  ait- 
taintf  880. 

18.  What  is  the  great  difference  between  % 
man  convicted  tJi^  attainted?  881. 

14.  What  are  the  two  consequences  of  sA- 
tamderf  881. 

15.  How  \9  forfeiture  twofold?  881. 

16.  How  far  backwards  does /of/et/tire  of  rsai 
estates  veXhXtt  881. 

17.  What  is  forfeited  from  the  wife,  if  the  Au*- 
band  be  attainted  of  treason,  by  the  express  pro- 
vision of  statute  5  ft  6  Edw.  VI.  o.  1 1 ;  and  if 
the  wtfe  be  so,  shall  the  husband  be  tenant  by  the 
curtesy  of  the  wife's  land?  881,  882. 

18.  But  what  if  a  traitor  die  before  judgmsmi 
pronounced,  or  be  killed  in  open  rebellion,  er 
hanged  by  martitd  law  f  882. 

19.  In  what  consideration  is  the  natural  Jus- 
tice of  forfeiture,  or  confiscation  of  property, 
founded?  882. 

20.  What  is  provided  in  certain  treasons  re- 
lating to  the  coin ;  and,  in  order  to  abolish  he- 
reditary punishment  entirely,  what  was  enacted 
by  statute  7  Anne,  o.  21 ;  and  how  was  the  ope- 
ration of  the  indemnifying  clauses  in  this  sta* 
tute  still  further  suspended  by  statute  17  Geo. 
II.  c.  39?  884.  885. 

21.  What  does  the  offender  forfeit  in  petit 
treason  s,nd  felony  ;  and  what  is  called  the  king's 
year,  day,  and  waste  f  885. 

22.  Do  these  forfeitures  actually  take  plaoe? 
are  they  incident  to  mfelo  de  se;  and  how  far 
backwards  do  they  relate  ?  886. 

23.  To  what  two  other  instances  besides  those 
already  spoken  of  does  the  forfeiture  of  the  pro- 
fits  of  land  during  life  extend?  886. 


ANALYSIS  OP 


24  When  (loen  thl>  fn^fritwrt  of  g—d»  fkW^ 
ekmtifis  •Li-rut*  ?  :{h*.. 

'Jt't.  Ilxw  i«  /<irf>irur^  fur /ly^r.  on  ati  •erua*- 
linn  «tf  f rftauH,  tf if mf/f  or  ^fif  lurttny^  nov  liMikrii 
U|Min?  ;*•*•,.  ,\w;. 

;!*!.  M  hat  ihrpt*  rriii»rk»lile  iliffprvBcrp  arr 
Iherr  tieiwrrn  tlir  fftrtrtture  of  /tfn<<fl  ftiitl  tlial  nf 
poodM  %n*i  rknttfis.  ihe  upcodJ  m»  Ui  omttairfy,  •»J 
the  Ihinl  ««  III  Its  rrlatmn  bftrkwanlii :  but  what 
(pAiiii-iiUrly  hy  Mat  me  lit  Klii.  c.  •*»)  if  •  irm»' 
tvr't  nr  /'-/•■ri  •  rht»ftfl§  h«*  rolhifiiTrl^r.  aii'l  &«>t 
Amm  ftti*.  y%TXr*\  with,  mrrrlj  tu  drfivu'l  the 
rrotrn.  ami  «!»>  '    ^•''T.  ■"^H. 

•7.   W  hilt  are  the  connequenceii  of  Ci>rrupi%*m 

2^.  111  what  nfrnr^M  is  rorruptmn  0/  AVe«W 
mveil :  what  will  lie  the  virtual  effect  of  Ihe 
ptaluteiif  7  Anne  ithe  «i|ierBlion  nf  which  ia  pnet- 
pone<l  hy  the  aiatule  17  (}rii.  II.  1 ;  Iml  why  will 
the  rt.rruf  fi.»u  „f  hlttud  vtill  cuDlinue  fur  nftoy 
■oru  uf  yWufiy  '  3b'J. 

CHAP.  XXX.~0/  ITmrM/  0/  Jiufymml. 

1.  Ik  what  two  way*  may  ju»i'jm^ntg,  with 
Ckeir  peveral  i*tiniiet|Ufnreii,  l>e  net  anitle  ?  :{*.m). 

2.  Hy  what  three  neaim  may  tkjwiyment  unl 
fllCciiii/<T  lie  rrtrrMHl?  \VMi  a'.rj. 

•<.  Fur  what  may  a  jwiifment  he  falnifle^l.  re* 
Ter«e«l,  ur  aviiiile«l.  m^tkuut  a  trnt  •/  rrrur ;  why 
CftDhtit  (hr«r  liiatlrr*  )>r  a^^lgned  (ur  rrrnr  id  the 
mtpenvr  r^'urt ;  and  when  iuay  «  (/iMinu/iwii  of 
Ihe  rtr>»rti  \*r  allrfci-«|  *   \VM\. 

4.   H  here  iliN-ii  a  *cr\t  ut  rrrvr  lie.  an«l  for  what 

Bay  it  )h>  I  in  night  T  ::*ir.  :;*i'j. 

b.  On  what  are  m-nis  of  emtr  allowed  to  re- 
Teme  ju*ii*n*ttt  in  rit^ie  of  fUMilrmruni'urf .-  anil 
hov,  in  C'tfHtal  oi»*»,  to  reverne  altaindem, 
when  ^y  wlifin  are  they  generally  hrnughl  T  UlC. 

tt.  ^  ii«-ii  i«  an  li''/  ••!  /'tir/Mnrnf  tu  revrrve  the 
«r/ii>n  .'• '  ^r.iiilfl.  an>l  In-w  t^  il«  rffert  ilifferent 
frurii  tlini  iif  a  rrvrr«j«l  Kv  an/ or  ^rmr  f   ll'.t'i. 

I.  H  liai  !•  ihi*  flli-t't  III  faUifyinf  ur  reversing 
•n  (-li'.'-"  -'  .  aii-l  whtTiMd  ilue^  it  differ  fmm 
thai  uf  lai-il\iii|r  ur  revrrninK  %jwlifmfnt  u|H»n 

H.  I  |Miii  ih«'  latirr  e^ent  taking  place,  what 
If  the  /Mir'y  $  rt'atrt  ha«e  I't-en  |crantrd  away  by 
the  rt '  .:*.•.{. 

V.  I«  he  iirtlile  to  another  |iru<ie«:ulioli  for  Ihe 
iune  *f*'H'-t  f  il'.Kl. 

niAP    XXXI-    nf  H^prx  r*  ,jnH  r^r,ln 

1.     W  IM7     i«    !i    ».;ri.f,_    fr'IM    rrffen't*"*.   tu  fil4* 
A«r^  ;    Bii'l  i-ri  whni  rwii  nrrinint*  mav  if  lie  *    *{*.*4 
•      \\  h  ll     ]•    1    fffrtri*    fg    irr'i.'rtii     iMf/iZ-ij  ;    an^l 

when  ti-i,\  II  lie  gmninl  i>r  taken  ufl '  •'■*.*l. 

H.  Hli-ii  !•  flir  fir«t  ra>e  of  ref*rur0  granle'l 
§M  mrrfi'i'-  ''v'M.  mill  wtiat  itiii«l  iheiMi/*/' tiirect 
ia  ca»r  rhr  !■  •  1  'f  /  ''  *ri  ri«>-v,  in  a  ic*'m*tn  ''•tf-tfttUt/ 
CwfiM  '  •'.  '  «■  ri  ilf  ;fi  -•«»*  -I  fj^.-ti.'ton  ;  when  it 
it  a  •ntf;    iciit  «*i\  .    ^iiil  liiiw  l-iti^'*    .:'•.'• 

4  H  h  ii  I' flit-  f  •■•••n  httvr  >  rifp  hail  ihe  heneflt 
of  i}ii«  <-.  :iii  I    t.i-rii   •lrIi«iTrd,  and   after- 

ward* >••■•  >i  .!•  )f  •-krtiiii*  niriitt  '    ■■'*■"■ 

ft.  W  i  a*  t»  '!.••  •!  i-'-n  I  raij«e  <f  regular  fe- 
^rw  '  ' 

t*.  U  i,  t!  !•  ]i  t[ii-  \ji\  in  i>  1«*  rnir  tu  deman<l  "f 
the/'i*  ■>"  wiirii  iii\  fiiiii'  it.trrirne*  lirlween 
the  tf^iifri./'r  anil  the  award  of  exfcmium;  attd 
TVS 


what  if  Ihe  party  pWa4 
he  la  wot  the  auaa  ihal 
like:  .'.'«'*. 

7  When  only,  ia  Ihewe  eollaieral 
time  he  alliiwrd  the^miage  lo  maho  hia  ^^Ma 
ur  |ir«MJure  hia  wttmMma  ;  aA4  whal  la  MU  aa  la 
ckmiUn«*»  »f  ihe^^vy  by  the  fw— o<e  f  «M 

H    « hat  io  deeUffwl  by  aialaia  27  H«A   TIU 
€.  L'4  a«  Xnpmr4*'mf  Itf7. 

'.•    Hhat  **fmt»%  May  the 
iag  what  fiiurT  IMI.  aVft 

111    What  minrtioB  u  thai  a  thai 
premgative  of  panlaifntng  iw  caai 
in/MHfrAai#filj  ?   V,H,  4lU. 

1 1     W  hat  mual  be  iho  fmm  oi 
vocable  fmw^imn  :  aad  what  will 
rarrdMf  under  the  /»rity  •*•/  or 

\'2.   What  cireiuaMaan  will  vitj 
/Hin/i.ii  f   4«>l 

la.   Will  mymr^amci  mUfdmmp^ 
nrfiiin  ur  mUmtmdrr  of  /irfiap  f   4ia> 

14.  What  i«  enacted  by  the  lUlaie  II 
at.  'J,  c.  ]  aa  to  Iha  pmrdam  of  iriaiio.  mmrd 
rmp0f  4<ill. 

I'l.   I'n-ler   theea    reairietio— .    how    le 
general  rule  that  a  fwrrfaa  ahnll  bo  iake%  * 

!«;.   Hhal  f  a  fnadbfiina/^ordin  r  Aul 

17     Hbat   i«  the  difereacw  bef' 
by  art  tif  ptrit^mumt,  %m4  by  the  Iwy  e  t^m:^  rf 
p^r4>*nf  4*r£. 

iH.   When  baa  a  naa  waived  tho  boaeit  of  !■ 

r.*.  H  hat  diacTotioaarj  power  Amm  ibo  «ae«i 
i'l  k  t'l  W  and  M.  e.  14  give  tho  ^  <gn  ci  tat 
rforf  uver  a  maiMo/  fUmim§  pmr^m  of  <i^  V 
4<r!. 

'.*ii  Whai  iathaefactoTafirAwby  tho  Awyr 
4«ri. 

'Jl     llui  what  unly  caa  reatore  <»r  pwrtfv  -m 
^./mmI.  if  lhe/*«rdiia  be  aol  alli»we>i  nil   oTev  m 
fmmdrr :  yet  whea  awy  tho  acforai*^*  *»«  W  a« 
A/ir  f  41 '-J. 

(HAP.  XXXII.— f>f  i:cM«r»^ 


li 


1     Ht  whom  aiaoi  *«ewi>—  b«  perf^ 
unilcr  what  w^rr^mi  la  ibo  CMVf  sf  the  •«»« 
suwifJ,  under  what  la  the  A»oirr  cf  lao 
pmrinttm^t,  and  under  what  al  tho  m»mmm  *    dMi 

'J  Hirhin  what  liMo  la  the  •a#n/  i«  *•  • 
r«ri"n  m  the  r<<uniry  ;  bat  what  §•  ra*  r  -« 
|iriM-iN^|ing.  ami  wbal  10  the  wor»— f.  »  ;<^ 
ati*l  wh«t  if  the  ^rwair  bo  rrtwrf  at  iho  *«- 
ur  bnnighl  by  Aoioae  9mrpm§  lala, 
km*i  9  t.*nfk  *  4<»4. 

•T    And.    througboat   tho    hi 
enacle«l  by  2^  tieoL  II.  c.  37  la  coao  «f 

4    Can  the  «len/ altar  tba  aaaaer  af  ih«  ev 
cuiiun.  bv  aubatitutiag  afto  ^mU  for 
4«M 

.'1.   May  the  itag,  or  aMj  ha»  rfii   aay 
of  the  »rntr%t»  f   4«i&. 

«.    H  hai  if.  upua  eiacatfcoa  of  Jaigaiai  i« 

hatigr<l  by  the  neck  till  ha  la 
revives  T  4<a«. 


•r. 
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BLACESTONB'S  COHKENTASTES. 


and  resembUnee  to  some  of  the  modem  doctrines 
of  our  English  law  maj  be  collected  from  Csssar'i 
account  of  the  tenets  and  discipline  of  the  an- 
cient Druids  in  Oaul,  who  were  sent  OTer  to 
Britain  to  be  instructed  ?  408. 

2.  Why  is  it  impossible  to  trace  out  whm  the 
several  mutations  of  the  common  law  were  made ; 
and  whence  the  great  yariety  of  our  ancient 
established  customs  !  408-410. 

8.  What  did  Alfred  for  the  eonttUiUkm  and 
lawif  410,  411. 

4.  What  was  the  Dctne-lagt,  what  the  Fm^ 
8axon4age,  and  what  the  Mereem-laffef  412. 

5.  What  did  Edgar;  and  what  is  the  moat 
probable  original  of  the  common  lawf  412. 

6.  What  nine  may  be  reckoned  among  the 
most  remarkable  of  the  Saxon  laws  ?  412-414. 

7.  What  fiye  alterations  in  our  low  did  the 
Norman  inyasion  work  ?  415-418. 

8.  What  did  William  Ruftis;  and  what  did 
Henry  I.  ?  420,  421. 

9.  What  did  Stephen?  421. 

10.  What  did  Henry  II. ;  and  what  four  things 
peculiarly  merit  the  attention  of  the  legal  anti- 
quary in  tho  reign  of  this  king  f  421-428. 

11.  What  did  Kichard  I.  ?  428. 

12.  What  did  John  and  Henry  III. ;  and  what 
were  the  effects  of  magna  carta  and  carta  dc/O' 
rtttaf  423-426. 


18.  What  did  Edward  L ;  to  what  prinefotl 
fifteen  general  heads  may  the  regulations  of  tJito 
king  be  reduced ;  and  what  is  the  beet  proof  of 
the  excellence  of  his  constitutions  T  42£-427. 

14.  What  did  Edwards  IL  and  UL  T  428. 

16.  What  was  done  from  this  time  to  that  of 
Henry  YII. ;  and  what  two  things  do  we  owe  to 
the  etvtl  wan  and  disputed  titles  to  the  ercmm  $ 
428,429. 

16.  What  was  done  by  Henry  VILT  4S9^ 
480. 

17.  What  did  the  R^brmaHon  elTect ;  and  whai 
was  done  with  regard  also  to  our  civil  polity  h9 
Henry  TIIL  ?  480,  481. 

18.  What  did  Edward  VL  and  Mary?  481, 
482. 

19.  What  did  Eliiabeth  for  the  religions  liber- 
tiea  of  the  nation ;  and  what  for  the  poUtioalt 
482-486. 

20.  What  did  Jamea  L  r  486. 

21.  What  did  Charlea  L  T  486-488. 

22.  What  was  done  apon  the  rntoroHom  of 
Charles  II.  T  488-440. 

28.  What  has  been  done  ft^m  the  revokiiiom  ia 
1688  to  the  present  time ;  and  what  haye  beoA 
the  chief  alterations  of  moment  iir  the  admi- 
nistration of  priymte  Jnstioe  daring  that  period  t 
440-442. 
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INDEX. 


The  imaU  mmerali  denote  the  Booh;  the  e^pKen  the  Pagee  iifihe  Oommtnkrm. 


Abatement  of  froehold,  iU.  167. 

iDdictment,  !▼.  884. 

DolBance,  uL  6. 

writ,  count,  or  rait,  Ui.  801. 

plM  in,  iii.  801,  Vf.  884. 
Abbey-lands,  iL  32,  !▼.  116. 

molesting  their  poesasson,  It.  116. 
Abbots,  i.  166. 
AbbrerUtions,  iii.  828. 
Abdication,  i.  212,  It.  78. 
Abduction  of  child,  iiL  140. 

heiress,  vt,  208. 

ward,  iii.  141. 

wife,  iii.  189. 

women,  i.  448. 

or  kidnapping.  It.  219. 
Abearance,  good,  seearity  for,  It.  261,  266. 
Abeyance,  ii.  107. 
Abigei,  It.  289. 
Abjuration,  oath  of,  i.  868. 

of  the  realm,  vt,  66,  124,  882,  877. 
Absolute  power  of  the  erown,  L  260. 

property,  ii.  889. 

righu  and  daties,  i.  128. 
Abstract  of  a  fine,  ii.  861,  app.  16. 
Aceedat  ad  curiam^  iiL  84. 
Acceptance  of  bills,  iL  469. 
Accession,  property  by,  iL  404. 
Accessories,  It.  86. 

after  the  fact,  It.  87. 

before  the  fact,  vt,  86. 

when  to  be  tried.  It.  828. 
Accidents,  where  relieved  against,  iiL  481, 
Accomplices,  discoTery  of.  It.  880,  881. 
Accord,  iii.  16. 
Account-books,  when  eridenee,  iiL  868. 

cognisable  in  eqoity,  iii.  487. 

writ  of,  iii.  164. 
Accroaching  royal  power,  vt.  76. 
Ae  etiamy  iii.  288,  app.  18. 
Act  of  bankruptcy,  ii.  477. 

grace,  how  passed,  i.  184. 
when  pleaded.  It.  896. 

parliament,  i.  85. 

disobedience  to,  if.  122. 
how  made,  i.  181. 
its  ancient  form,  i.  182. 
power,  i.  186. 
priyate,  i.  86,  11.  844. 
public,  i.  85. 

when  binding  on  the  crown,  L  261. 
Action  at  law,  iiL  116. 

choMe  in,  ii.  397. 

ex  contractu^  iii.  117. 
delicto,  iii.  117. 

feodal,  iii.  117. 


Aetioii  at  Uw,  mixed,  iiL  118. 

parwNial,  UL  117. 

plea  to,  UL  808. 

property  in,  U.  896. 

rwU,  UL  117. 
Actoal  right  of  poweeeioa,  iL  196. 
AddiUona,  i.  407,  UL  802,  if.  806,  884. 
Adhereneo  to  the  king*!  enwnJoe,  iT.  82. 
Adjoining  eounty,  trial  in,  iiL  888. 
AcUoomnieni  of  parliament,  L  186. 
Admoasoremont  of  dowtr,  U.  186^  UL  188. 

partttr«,UL  288. 
Administration,  U.  489. 

cum  Uatmmtnio  mmexo^  iL  604. 

de  boniM  Mon,  iL  606. 

dm^nU  mb§€Htim,  ii.  608. 

dmrmUe  wmmon  mtmU^  iL  608. 

limited  or  apeeial,  iL  606. 
Adminiatrator,  ii.  604,  ir.  428. 
Admiralty  eaotea,  UL  106. 

oonH  of,  iU.  69,  if.  268. 
Admission  of  a  clork,  L  890. 
Admittance  to  eopyholdi,  ii.  870. 
AdmitUndum  eUHetpm,  writ  od,  UL  860. 
Ad  qmd  dammum^  writ  U,  iL  271. 
AdTortising  for  ttolen  goods,  if.  184. 
Adulteiy,  L  441,  iU.  189,  i?.  66, 191. 
AdTooate,  UL  26. 
Adoocaim  JUck  UL  27. 
AdTowton,  ii.  21,  ir.  426. 
ASquitat  9efmhir  Ugtm,  U.  880,  iB.  441. 
Affectum,  challenge  jwtypfcr,  UL  868,  It.  862. 
AflToerort  of  amercements.  It.  879. 
AJUmnt,  in  geneml,  UL  804. 
Affinity,  L  484. 

Affirmaaes  of  Jttdgmcntn,  UL  411*. 
AlFray,  i?.  146. 
Age,  action  suspended  1^,  V&.  800. 

of  consent  to  marriage,  L  486. 

persons  how  reckoned,  L  468,  hr.  82. 
Aggregate  corporation,  L  409. 

fund,  L  881. 
Agistment,  ii.  468. 

J^nua  Dei,  ^.,  if.  116. 
Agriculture,  its  original,  tt.  7. 
Aid-prayer,  UL  800. 
Aids,  feodal,  U.  68,  86,  It.  418^  419. 

pariiamentary,  L  808. 
Air,  right  to,  U.  14. 
AUnmmtme  fuM.  L  872,  878. 
Aldennan,  L  117. 
AMemey,  island  of,  L  107. 
Alehoosss,  ir.  64,  167. 
AlfM,  his  dcms-book,  L  64,  It.  411. 
Aim$  wiit»  UL  888,  app.  16k  &▼•  Si^ 
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Ali^nfttion.  ii.  2^7. 

fiiif  f'-r.  ii.  Tl,  IT.  -IIH, 

f-irfi'iiun*  lijr,  ii    -'i** 
Alien  |>rii>rii*o,  I.  :\H*\,  ir.  113. 
Aliiii-.  I.  :{!''..  :!71.  n   *JI'.(,  J7I.  2<J3,  it.  111. 

tluty.  I.  'tlii.  M2,  UT4. 
Aliiiiitiijk.  i    111.  III.  V4. 
Alli}rit«'ii.  Ill    li"». 
AM<i;i:kiii-r.  i    'iM*.  it.  74. 

l..*-.il.  I.  ;t7«» 

imturiil.  I.  :t*i'(. 

<'t»ih  <if.  i.  :i)i7,  IT.  'J7t. 
rrfu*iiig  It.  !▼.    I  l*i 

mttilnviiii^  fiMiii.  n.  >^7. 
A11->'l:tl  |>r*<|M'it\,  II.  47,  tfi). 

.-|l/    •ilU'l,   II.     I'I'l. 

A.txMnufr  «•!   tniiii'lii*^,  ih.  2ii3. 

|>.ir<t.iii«.  IV.  4nl.  40*^. 

mr.V*  itf  rrrnr,  it.  •!'.!.'. 

!••  hiinkni|>t!i,  ii.  4Nt. 
Alluviiiii,  II.  •fit. 
AlnmuAC.  iu  Riitlmrit^,  iii.  3213. 
Altrr«tinn  of  i1ih'<1«,  ii.  3iiH. 
AiiirD'liii  bill  iu  ri|uitj,  iii.  44H. 
Aiiirii'luenu  Ri  law,  iii.  4^7,  It.  439. 
Ainrn*enirut.  it.  npp   VJ,  iii.  370,  iii.  App.  6, 
•J.'i.  •Jfl,  iT    :t7'.«,  41A. 

KCliiiii  fur.  iii.  l.V.(. 
Aiiirncaii  ciil«>nir«,  i.  1(>H. 
Aiicriitor,  ii.  'JiK*. 
\iu*riit«irv,  huw  iiumrrott^  ii.  203. 
AiuMfitrml  Rcti«iii«.  iii.  iMi. 
AiiiiiiaU.  Urrrav  uf,  ir.  235. 

pri>|>rrlv  in.  ii.  t». 
Am-nus  fmrandi,  iv.  230,  232. 

rrtrrumii,  li.  8'.*2. 
Annual  parliamruu,  1.  1&8. 
AiinuiiM'***  ii.  40. 

fur  llTrn.  ii.  4(jl. 
Annufum  rt  tmtnlHm,  iDTntitar*  /«r,  i.  378. 
Annna  inftuM,  \.  4tVl. 
Aii-««r  in  i-liAiirrry.  iii.  44*j. 
Aii»wvr  u|HiD  oaih.  iii.  pHi. 
Aitt'irnt  <linif«ri«<.  i.  l!Ni,  ii.  W. 
A|><>«tii«,v,  iT.  4;;. 
A|<|«iirrl,  rit*r«»  in.  it.  171. 
A]>ptrrnt.  Iirir.  ii.  2tiH. 

njjhl  I'f  |Mi«««»*iiiii,  ii.  V.t^. 
.\|>|>ral  \ij  ■|>pni«rr«.  iT.  ,1^*1. 

btiw  •liffrriii|C  frum  writ  of  trrtir,  iii.  46&. 

of  ani'in.  it.  :II4. 
•iratli,  IT.  :{|4.  424. 

ffiiifiT.  IT.  :tl4. 

UrcFiijr.  ill. 

nia^lirin.  ib. 

rM|>r.  ib. 

trrA*on,  ib. 
pru*rcuti<>n  bv.  iy.  :U2,  424. 
t<*  |i«rliMiu«*iit,  ill.  4'>4. 

Koiiir.  IT.  n:..  421. 

A|-|*^ar«nf  r  t  •  art  inn*,  iii.  2^*0. 

•i»T  tif  tlir  irrni.  nr  rrlurn.  lii.  278. 
Ap|>«iN<p  on  a|>pr<>Trniriit.  it.  .'I.til. 
Ai-|>i-ti<iant,  R-I«<>w«nn,  n.  22. 

C  'lllllliill,   II     it->. 

A|i|»-iiitinrnl    tii  cbMritAbV  une*.   it.   376. 
Ap|>r^i*rniriit,  r--iiinii«»i<in  *>(.  iii.  2*^2. 
Apprrittirr  (rr,  ilutV  nii,  i.   'A'2i. 
A|>prrnt:cf«.  I.  4.'»i.  4J7.  it.  l.VJ*. 
Afprfntitw  a  J  Uj/rm.  la.  27. 
Al'pruprialiubii,  L  3t^. 

ru 


Iv. 


i«.  1; 


Approvna^ttt  in  friosj  ^md 

of  c«»iBiniiti«,  ii.  34,  111.  2IU. 
.\|ipniTrr«.  it.  3^iil. 

c«iMi|»rllittK  pn*wfi#n  to 
.\p|>urtriiaiil  cummua,  u.  mJ. 
Arbilrarj  couarcraUuaa  W  bU««,  L  llXt 
ArbiimiiMi,  111.  It;. 
.\ri.*hbi*biip,  I.  liMj,  377. 
.Irch'leairwn,  i.  •IH.I. 

his  court.  111.  M. 
.Ircbdrariinrjr,  i.  112. 
Arcbr«  cuurt,  iii.  i»4. 

<lraii  of.  lii.  t»,*i. 
.4rr..|NiyM«.  Court  uf.  111.  34«>,  If.   1C9, 
.lri«lurrafT.  i.  4U. 
.Irmnl.  brjii(  uuu«ttait/,  iv.  149. 
.\rniir».  i.  2*i2. 

»lan«iio|[.  I.  414.  it.  41*^.  439,  441. 
.\rBi«irial  rn-iKn*.  ii    42^,  iii.  Iu6l 
Amiimr,  Ac.  mbriiUag  IW  kiag'a,  Iv 

fttatulm  iif,  I.  411. 
.\rin«  ami  ammumlion,  eiportiag  tkas 

nitbt  iif  baTinit.  i.  14>i. 
.\rrai|tnnMul,  it.  322,  app.  3. 
I      ini'idrnu  tu,  it.  324. 
6,    .\rraT.  chall«ii|[v  v»,  iii.  Sa9,  iv.  853. 
I      coBinii««iiiu  «ff,  I.  411. 
.\iTviit  Iff  ju'lfcoienl.  111.  393,  app.  H.  |v. 

of  |irr«iiii*.  III.  2»«,  IT.  2KI. 

■raniffii  aiiil  Hiidiera,  I.  421. 
Ar»"B,  iT.  22U. 

appeal  uf,  it.  314. 
.\rticle«  I  if  iba  aaTj,  L  420l 

war.  i.  4ir». 
.\ruftcrr»,  i.  4U7. 

rr«iiiing  al»niad.  It.  160*. 

>  lnin*piirting  tbem,  iv.  160*. 
'  Ab,  Komaa  iiiTi«iun«  oi,  u.  4CS. 

>  .\«rcn«laBU  ricluilvd  fira«  kabcvilfal^  fi. 
1  .\«pi»rlati>>n.  it.  231. 
\  .\iiiiauli.  III.  1211.  iT.  14&k  21C 
I      CiMtJi  la  aciKiB  fur,  iiL  401. 
I  .\MrBibl5  of  e«Ulr*.  I.  147. 
I      ri«>i«iu«  itr  oalavful.  it.  146. 

.4m^n«h  fatru,  «i«>«Tr  cr,  ii.  IJS. 
.\«!trii«iarBlii,  i.  312. 
.l«MHji,  II.  MO. 
I      bT  .InmU  or  rval.  U.  S44.  80S.  860L 
penMinal.  ii.  610. 
.\«»i|[f>r«^  of  baaknipl,  U.  4M 
'  Avwignniml  of  haakmpi** 
I      of  cb(i«e  ia  aruutt.  11.  442. 
d'lvrr.  11.  13-V 
rrr«ir*,  lii.  *pp>  34. 
rvlatr,  li.  S2t>. 
rvTrrrioB*.  lii.  1&8. 
A«*igB«.  li.  2*19. 
.\Miir,  rrrtificala  of,  IB. 
CtiMlBil«»ioM  of.  ill.  60t  i*> 
court  of,  iii.  6H. 
grnrral.  L  14M. 

graaii.  iii.  341,  8&1.  apf.  6^  If. 
juvticra  of.  III.  &9.  iv.  889. 

billiag  Ibrai,  it.  M. 
of  arms.  i.  41 1,  iL  66^ 

brra«l,  hrvakiBf,  in  lit. 
n-ni  of.  ii.  42. 
tartiH  talo  a  JBrj,  lit 
unt  of.  lu.  \M,  it.  422. 
.%»iM<ialJoa,  vnl  of.  lu.  60. 
1  AaauBipaiS  agpt— ,  uL  lAC 
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Assampsit,  implied,  iii.  159. 
Aflsarances,  common,  ii.  294. 

coyenant  for  farther,  ii.  apo.  11. 
Atheling,  i.  199. 
Attachment  against  witnesses,  iiL  869. 

for  contempts,  it.  283. 

in  chancery,  iii.  448,  444. 
i         with  proclamation,  iii.  444. 

writ  of,  iii.  280,  app.  18. 
Attachments,  court  of,  iii.  71. 
Attainder,  ii.  261,  iv.  880. 

act  of,  iv.  259. 
Attaint,  grand  jury  in,  iii.  851,  404. 

writ  of,  iii.  402,  It.  861. 
Attainted  persons,  ii.  290,  ir.  880. 
Attempt  to  rob,  ir.  242. 

to  steal  fish,  iy.  286. 
AttesUtion  of  deeds,  ii.  807,  app.  1,  8,  12,  18. 

devises,  ii.  376. 
Attorney  at  law,  iii.  25. 

action  against,  iii.  165. 
Attorney 'general,  iii.  27. 

information  by,  iii.  261,  427,  it.  808. 
Attorney,  warrant  of,  to  confess  Jadgment,  iii. 

397. 
Attornment,  ii.  72,  288,  290. 
Aubaine^  droit  de^  i.  872,  878. 
Audita  querela^  writ  of,  iii.  405. 
Auditors  in  account,  iii.  164. 
Averium^  ii.  424. 
Ayermeut,  iii.  309,  813,  iy.  840. 
Augmentation  of  yicarages  and  caraeies,  i.  888. 
Aula  regiay  or  regit^  iii.  88,  iy.  416,  422. 
Aulnager,  i.  275. 
Avowry,  iii.  150. 
Aurum  reginx^  i.  221. 
Auter  droits  ii.  177. 
AuUr/oits  acquit f  iy.  885. 

attaint,  iv.  336. 

convict y  ib. 
Auter  vie,  tenant  pur,  ii.  120. 
Authorities  in  law,  i.  72. 
Award,  iii.  16. 
AyUf  writ  of,  iii.  186. 

Bachelor,  knight,  i.  404. 
Backing  warrants,  iv.  291. 
Bail  above,  iii.  290. 

below,  iii.  291. 

common,  iii.  287. 

excepting  to,  iii.  291. 

excessive,  i.  135,  iv.  297. 

in  criminal  ca«>es,  iv.  297. 

in  error,  iii.  410*. 

justifying  or  perfecting,  iii.  291. 

refusing,  iv.  297. 

special,  iii.  287,  app.  19. 

taking  insufficient,  iv.  297. 

to  the  action,  iii.  290. 

to  sheriff,  iii.  200. 
Bailable  or  not,  who,  iv.  297,  298,  299. 
Bail-bon<l,  iii.  290,  app.  19. 
Bailiffs  i.  345,  427. 

of  hundreds,  i.  116,  345. 
Bailiwick,  i.  344,  ii.  38. 
Bailment,  ii.  39G,  451. 
Bail-piece,  iii.  291,  app.  20. 
Ballot  for  jurors,  iii.  358. 
Balnearii,  iv.  239. 
Banishment,  i.  137,  iv.  877,  401. 
Bank,  i.  328. 


Bank,  misbehayioar  of  its  offioen,  It.  2S4. 
Bankrupt,  ii.  471,  ir.  481,  486. 
Bankruptcy,  ii.  285,  471. 

cognizance  of,  iii.  428. 

fraudulent,  iy.  156. 
Banneret,  knight,  i.  408. 
Banns,  i.  489. 
Bar  of  dower,  ii.  186. 

plea  in,  iii.  806,  iy.  885,  896. 

trial  at,  iii.  852,  iv.  851. 
Bargain  and  sale  of  lands,  ii.  888,  M>p.  2. 
Bargemaster,  action  against,  iiL  165. 
Baron,  i.  898. 

and  feme,  i.  488. 
Baronet,  i.  408. 
Baromes  of  bishops,  i.  156. 
Barretry,  iy.  184. 
Barristers,  i.  28,  iii.  26. 
Base  fees,  ii.  109. 

serrices,  ii.  61. 

tenants,  ii.  148. 
Bastard,  i.  454. 

administration  to,  ii.  505. 

concealment  of  its  death,  iy.  198,  858. 

eigniy  ii.  248. 

incapacity  of,  i.  458. 

maintenance  of,  i.  457. 

punishment  for  haying,  iy.  65. 
Bath,  knight  of  the,  i.  408. 
Battel,  trial  by,  iU.  887,  app.  8,  It.  846,  418^ 

422  424. 
Batt«ry,'iii.  120,  iy.  216. 

inspection  of,  iii.  888. 

of  a  clergyman,  iv.  217. 
servant,  iii.  142. 
Bawdy-houses,  iv.  29,  64,  167. 
Beaconage,  suit  for,  iii.  108. 
Beacons,  i.  264. 

Behaviour,  good  security  for.  It.  251,  256,  402. 
Beheading,  iv.  92,  876. 
Benefices,  iy.  107. 

Benefit  of  clergy,  iy.  888,  865,  418,  429,  441. 
Benevolence,  compolsiye,  L  140,  It.  486. 
Berwick,  i.  99. 

part  of  England,  ib. 
BetayU,  writ  of,  iii.  186. 
Bigamy,  iv.  168. 
Bill  for  patents,  &o.,  IL  846. 

in  equity,  iii.  442. 
parliament,  i.  181. 
how  passed,  ib. 

of  exceptions,  iii.  872. 
exchange,  ii.  466. 
indictment,  iv.  802. 
Middlesex,  iii.  285,  app.  18. 
privilege,  iii.  289. 
righu,  i.  128,  iy.  440. 

or  note,  forging,  iv.  247,  249. 
stealing,  iv.  284. 
BiUa  vera,  iv.  806. 
Bishop,  i.  155,  877,  401. 

certificate  of,  iii.  885. 

not  electing  or  consecrating,  iy.  116. 

right  of,  to  try  or  be  tried,  as  a  peer,  L  401, 
iv.  264,  265. 
Bishoprics,  nomination  to,  i.  878,  It.  108,  116^ 

415,  480. 
Bissextile  year,  ii.  140. 
Black  act,  iii.  161,  iv.  144,  207,  285,  245. 

lead,  stealing  of,  iv.  284. 

maile,  ii.  48,  iy.  244. 
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iutaniubir,  h    ItA. 
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C*1>U,  «ptalm  bT.  hb  MrtiiMK  iU-  lU. 
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tSTI. 

i«. 
iton-pMaal,  iU.  47,  4L 

ilia,  li.  Ue. 

i       '.  It.  km.  ItLVN. 


Dodj  «ori«r»l«,  L  tt(l. 

bow  prulMUJ,  i.  1114. 

H>)il>V  i.  4«i;. 
IMIln^  ■•■  <lr.th.  It.  IWt. 
'  Jm.  II   WJ. 

nt  ■rbitntiiiB.  Ul,  |i 
lni»ki,  ii,  14H. 
Bano  rl  mata,  vnl  A-,  It.  STO. 
Ih«ll<rfr«lH.i.  316. 
Ihwk-laod.  ii.  W. 
Booki  BDil  paprn,  protnctioa  sf,  lii.  M2. 

popiib.  impurltiiK  ur  Hllinj  tbrm,  ir.  115. 
Boruujib,  I.  11:^11  Kt. 

rutin*,  ili.  Ml. 

EDRliib.  i.  ;■'■.  li.  HS. 
BurruviBjt,  il.  t'lH. 
BunbulUfr.  i.  116.  SM,  W.  418. 
B.ii».  ti.  »■'. 
iMUimrj.  ii.  4<'iT. 
B«Bawtl«>,i.  S4.V 
Bvuntin  ••n  -rtporuiion.  ).  81  ■'>. 
BnnlMUi,  Hajtur  uf,  bi>  ccrtiftcalc,  Hi.  834. 
Brmcloo,  I.  7S.  it.  4,ii. 
bnuhnrcluaa.  iii.  ^.'UD. 

COTfBUt,  Iii.  ISti. 

dulj   Bcliunfar,  ill.  16S. 

poBBd.  iii.  140. 

priiwB.  i*.  laii. 
nrfb'M  Uo  in  IttIbbiI,  i.  lOCt,  It.  8IS. 
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Champions  in  trial  bj  battel,  ill.  889,  app.  4. 

Chance,  ir.  26. 

Chancellor,  his  name  and  oiBoe,  iiL  47. 

lord,  iii.  88,  47. 

killing  him,  iv.  84. 

of  a  diocese,  i.  882. 
the  daohy  of  Lancaster,  UL  78. 
exchequer,  iii.  45. 
uniTersity,  his  court,  iii.  88. 
Chance-medley,  iy.  184. 
Chancery,  court  of,  iii.  47,  It.  486. 
Chapters,  i.  382. 
Charge  to  grand  jury.  It.  808. 
ChariUble  uses,  ii.  278,  876. 
commission  of,  iii.  428. 
Charities,  cognizance  of,  iii.  427. 

informations  for,  ib. 
Charter,  ii.  295. 
Charter  of  the  king,  ii.  846. 
Charter-goTernments  in  America,  i.  109. 
Charter-land,  ii.  90. 
Chase,  ii.  38,  416,  ir.  415. 

beasts  of,  ii.  38,  415. 
Chastity,  homicide  in  defence  of.  It.  181. 
Chattels,  ii.  885. 

personal,  ii.  387. 

real,  ii.  386. 
Chaud-medley,  ir.  184. 
Cheat,  action  against,  iii.  165*. 
Cheating,  iy.  159. 

at  play,  iy.  173. 
Cheek,  burning  in,  iy.  99,  870,  877. 
Chester,  county  palatine  of,  i.  117. 

courts  of,  iii.  78. 
Cheyisance,  ii.  474. 

Chichele,  archbishop,  yindicated,  it.  118. 
Chief  baron  of  the  exchequer,  iii.  45. 

justices,  iii.  41. 

justiciary  of  England,  iii.  88,  !▼.  416. 

rents,  ii.  42. 

tenants  in,  ii.  60. 
Children,  duties  of,  i.  458. 

eyidence  of,  iy.  214. 
Chirograph,  ii.  296. 

of  a  fine,  ii.  app.  15. 
Chiyalry,  court  of,  iii.  68,  iy.  268. 
its  jurisdiction,  iii.  108,  iy.  268. 

guardian  in,  i.  462. 

tenure  in,  ii.  62. 
Choie  in  action,  ii.  897. 

how  assigned,  ii.  442,  iy.  441. 

possession,  ii.  389. 
Christian  courts,  iii.  64. 
Christianity,  offences  against,  iy.  48. 

part  of  the  laws  of  England,  iy.  59. 
Church,  burglary  in,  iy.  224. 

larceny  in,  iv.  240. 

marriage  in,  i.  430. 

offences  against,  iy.  50. 

or  churchyard,  affrays  in,  iy.  146. 

rate,  i.  395,  iii.  92. 

repairs  of,  iii.  92. 
Churchwardens,  i.  394. 
Cinque  ports,  courts  of,  iii.  79. 
Circuits,  iii.  69,  iy.  422,  424. 
Circum!*taiitial  eyidence,  iii.  871. 
CitHtion,  iii.  100. 

Citizens  in  parliament,  their  electors,  i.  178. 
City,  i.  115. 
Civil  corporations,  i.  470. 

death,  ii.  121. 


ayil  iiOaries,  iii.  2. 

Uw,  1.  14,  19,  79,  81,  88,  It.  121,  422. 
its  study  forbidden,  i.  19.  - 

liberty,  i.  6,  126,  251. 

list,  i.  882,  iy.  440. 

state,  i.  896. 

sabjection,  iy.  28. 
Clarendon,  constitutioni  of,  iy.  422. 
Clautum  fregit^  iii.  209. 
Clearing  contempta  in  chancery,  iii.  446. 
Clementine  constitationi,  i.  82. 
Clergy,  i.  876. 

ayerse  to  the  common  Uw,  L  19,  20. 

benefit  of,  iy.  888,  866,  418,  429,  441. 

plea  of,  iy.  888. 

prayer  of,  iy.  app.  4. 
Clergymen,  beating  them,  iy.  217. 
Clerical  habit  and  tonsure,  iy.  866. 
Clerico  admittendOf  writ  d!e,  iii.  412. 
Clerk  in  office,  i.  17. 

in  orders,  i.  888,  It.  867. 

of  the  market,  his  court,  i?.  276. 
peace,  iy.  272. 
ClienU,  iu.  28. 
Clipping  the  coin.  It.  90. 
Clothes,  malicious  destroying  of,  i?.  244. 
Clocks,  when  introduced,  iii.  410. 
Close,  breach  of,  iiL  209. 

rolls,  ii.  846. 

writs,  ib. 
Cloth,  stealing,  from  the  tenters.  It.  288. 
Coal-mines,  setting  fire  to,  iy.  246. 
Coat-armonr,  ii.  806,  iii.  106 
Code  of  Justinian,  i.  81. 

Theodosins,  i.  81. 
Codicil,  ii.  500. 
Coffnatif  ii.285. 

Cognizance,  claim  of,  iii.  298,  it.  278. 
Cognizance  de  droit,  come  eeo,  ke.,  flue  str,  li. 
852. 

de  droit  tantum^  fine  fur,  iL  868. 

in  replerin,  iii.  160. 

of  pleas,  ii.  88. 
wrongs,  ill.  86. 
Cognizee  of  a  fine,  ii.  851,  iiL  167. 

recognizance,  ii.  841. 
Cognizor  of  a  fine,  ii.  850,  iiL  167. 

recognisance,  iL  841. 
Cognovit  actionem,  iii.  804,  897. 
Coin,  faUifying,  ^.,  iy.  84,  88,  90,  98,  120. 

felonies  and  misdemeanours  relating  to,  if. 
98. 

treasons  relating  to,  iy.  84,  88,  90. 
Coinage,  instruments  of,  treason  reUtiTS  lo^  W. 
90 

right  of,  i.  277. 
Coke,  Sir  Edward,  L  72,  78. 
Collateral  consanguinity,  iL  204. 

descent,  ii.  220. 

issue,  iy.  896,  app.  6. 

warranty,  iL  801. 
CoUatio  bonorum,  ii.  517. 
Collation  to  a  benefice,  i.  890. 
Collatiye  adyowsons,  ii.  22. 
Collecting  the  goods  of  the  deoeased,  iL  610l 
Colleges,  i.  471. 

their  risitors,  L  482. 
CoUegia  in  the  ciril  law,  L  469. 
CoUigendMm  bona  d^ftmeti^  letters  md,  IL  606 
Colonies,  i.  108,  ii.  7. 
Colour  in  pleading,  iiL  809. 
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bMTCtor,  It.  1S4. 
btci^w  of  nciMM[«,  U.  9$, 
bcDok,  tfoart  of,  lU.  S7, 

Jiuti«M  of.  killinK  IhM,  b.  84. 
dUtarbonre  of.  iii.  *j:t7. 
MUle  in.  ii.  I'M,  :{'.**.(. 
furirr,  kc.,  at*ti<iQ  afc«m<it«  iiL  16i>. 
form,  priNtf  nf  will  iu,  ii.  uU8. 
in  KTOM,  ii.  'M. 
infomier.  in.  VA. 
lory,  iii.  S.'im. 
Uw.  I.  t>S.  67.  iv.  411.  412. 

corpurAiiiin  hjr,  i.  47«. 

dower  hj.  ii.  'i:rj. 

inianliftn  hv.  i.  401. 
naiaance.  it.  lt'»«i. 
of  MtoTrrii.  ii.  ::*!. 

pAnturr,  ii.  X\. 

pivcary,  ii.  34. 

torbai7,  ib. 

pleaii,  iii.  40. 

court  (if.  ill.  H7. 

cuurt  iif.  6ir«l  »c  Wrpimiuter,  i.  '22,  2>'l,  iii. 
3*.*.  IT.  4'JI. 
prayrr  honk.  iTTilinc  of.  it.  Till, 
recovrrj,  iii.  ]H'.',  111.1.  iv.  4rJ. 
riicbt  of.  li.  :t-J. 

•MM  noniAr^.  in.  l!;)!*. 

•coM.  iv.  UA<. 

Mai.  i.  47'». 

■orcbarire  i»f.  iii.  237. 

toBanC  in.  of  lanUn.  ii.  VM,  app.  6. 
cbatteU  itrr^'ibAl.  ii.  3W. 

Toachee.  ii.  3'i!<.  Mpp.  ]M,  11». 

ttUervr  nf  f«l»«  munrj.  iv.  lUO. 

waj*.  ii.  3."i. 

wilbdut  liliut.  ii    34. 
CooiBionaltv.  i.  4U3. 
CuBUnub*.  h<»u*r  cif.  i.  IfiA. 


Cvtm^  Ukiag,  kUU«g,«r 
CoiUkai  m4  af«M.  UL  Ua 
CoaftadM  hf  fritww^  If.  8fT. 

of  adioa^  ilL  m,  I9T. 
indictomit,  hr.  tSlL 
roi0«m,  bUl  iOm  r«.  IL  44<  441. 
('uninental  to  Ibo  roala,  L  9tt. 
I'tmArmatioQ  of  biabops,  i.  37B.  SSOl  r 

Un«l-.  li.  S'J/t. 
r>infl«caiioB.  i.  'JW.  !▼.  377. 
riinfuftinn.  properly  bj,  ii.  ¥*!*. 
i\m^*  if /i/K-f.  i.  37».  SIQ.  iv.  4J1. 
(*0BJui:al  rigbu,  re*til«tioa  of,  iii.  %^ 

•ulitraciioQ  <>f.  lii.  '>4. 
Conjuraliiin.  it.  Ml.  431*. 
ron.|ueiit.  N.irMan.  i.  IM.  Iv.  414,  All 

vr  a«rt|ui«iiiun.  ii.  4H.  *J4i. 
victory,  i.  Iii3.  1U7. 
CunMnmfwmfua  /roftfr,  IL  SS2. 
Coti^aaK«iBity.  i.  434,  U.  'ML 

uMv  of.  ii.  *.*n.r 
r«in*rieoce,  coorU,  of,  iiL  M,  Iv.  441. 
('••n«e^r%liun  uf  hi»bop«,  i.  Ml.  i«.  \\[ 
r'>ii»ei|oeiitial  «lama|pr«.  artio*  for.  lu. 
r«in««*rTati*r«  »f  ibe  pcaco^i  I.  3ufi.  i«.  4 

uf  truce  and  faf^<»ttdacU^  i«.  611. 
(*oii«iileratinii  of  cooiracu,  li.  44Sw 

of  •levila,  ii.  'JW*.  app.  'J.  4. 
f 'ontulrrtfriiM  #«f  ftr  tmnmm^  lii. 
/  ohm/imm,  or  itparlate.  iv.  HA. 
i  '"natmtU  ram,  writ  of  oalrj  h^  ui. 
r<iiuipiory  court,  in.  M. 
(*t>nfi««rt.  iiueea.  i.  219. 
r«rn«pirary.  ie.  Il4b 

action  of.  iii.  124. 
ConiiUhle.  I.  3^  411.  W.  291 

biRb.  i.  116. 

lurl  big b,  i.  a&&.  IU.  ».  W.  WL 
bi«  ruurt,  iii.  M,  U.  3681 
runMUutiott,  KMliab.  L  40,  IS7.  14C 
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Contingent  remainder,  li.  169. 

trustees  to  sapport,  ii.  171,  App.  6. 

nMs,  ii.  884. 
Continiml  claim,  ii.  816,  iii.  175. 
Continuances,  iii.  316,  app.  4,  11,  22,  24,  26. 

with  clause  of  fii«i  prius^  iii.  868. 
Continuando  in  trespass,  iii.  212. 
Contract,  ii.  442. 

action  on,  iii.  117. 

express,  iii.  154. 

implied,  iii.  159. 

of  marriage,  i.  489. 
suit  for,  iii.  98. 

original,  between  king  and  people,  L  288. 

simple,  ii.  465. 

special,  ib. 
Contractu,  action  «r,  iii.  117. 
CoDTention  of  estates,  i.  151,  152. 

parliaments,  i.  152. 
Conventional  estates  for  life,  ii.  120. 
Conversion,  iii.  152. 
Conveyances,  ii.  9,  293,  809,  iv.  480. 
Conviction,  iv.  302. 

summary,  iv.  280. 
Convocation,  i.  279. 

court  of  bii»hops  in,  iii.  67. 
Coparceners,  ii.  187. 
Copper  coin,  counterfeiting,  ir.  100. 
Copy  of  iniiictment,  iv.  861. 

record  of  indictment,  iii.  126. 
Copyhold,  ii.  95,  147,  iv.  489. 

for  life,  ii.  97. 

forfeiture  of,  ii.  284. 

not  liable  to  eUgit,  iii.  419. 

of  frank  tenure,  ii.  100,  149. 
inheritance,  ii.  97. 

turned  into  frank  fee,  ii.  868. 
Copyrights,  ii.  405. 

Com,  grain,  meal,  &c.,  destroying,  if.  246. 
Corn-rents,  ii.  322. 
Cornape,  tenure  by,  ii.  74. 
Corody,  i.  288,  ii.  40. 
Coronation-oath,  ancient,  i.  285. 

modern,  ib. 
Coronafore  rJijendo,  writ  d>,  i.  847# 

eiouerntidn.  writ  de,  i.  348. 
Cor(»ner,  i.  :U«;,  iv.  292,  418. 

his  court,  iv.  274. 
Corporate  counties,  i.  120. 

name.  i.  474. 
Corporation,  i.  407,  ii.  430. 

act,  iv    5S,  439. 

cuiuts  v»f.  iii.  80. 

ltd  dissolution,  i.  485. 
duties,  i.  470. 
im-ident«<  and  powers,  i.  477. 

its  lands  if  di>*solved,  i.  484,  ii.  266. 
privileijes  and  disabilities,  i.  476. 
Corporeal  iiereilitaments,  ii.  17. 
Corpse,  stenlijig  of,  ii.  429,  iv.  236». 
Curpori.f  Jun.f  mnoniri,  i.  82. 
juris  Ctrl /is,  i.  81. 

Correetion,  hou-^e  of,  iv.  370,  871,  877. 
of  apprentice'',  i.  428. 

cliildren,  i.  452,  453,  iv.  182. 

scholars,  i.  458,  iv.  182. 

servants,  i.  428,  iv.  182. 

wife,  i.  444. 
Corruption  of  blood,  ii.  251,  iv.  888,  418,  438, 

440. 
Corse-present,  ii.  425. 


Corsned,  trial  by,  ir.  846;  414. 

Cosinage,  writ  of,  iii.  186. 

Costs,  ii.  489,  iii.  188,  899,  app.  12,  26,  26. 

in  equity,  iii.  461. 

no  more  than  damages,  iii.  400. 

on  not  going  to  trial,  iii.  867. 
Covenant,  iii.  166. 

in  a  deed,  ii.  804,  app.  8,  10. 

real,  iii.  167. 

to  stand  seised  to  uses,  ii.  888. 

writ  of,  ii.  860,  app.  14,  iii.  167. 
Covert-baron,  i.  442. 
Coverture,  ib. 

Councils  of  the  king,  i.  227. 
Counsel,  iii.  26. 

action  against,  iii.  166. 

for  prisoners,  ir.  866. 

king's,  iii.  27. 

when  silenced,  iii.  29. 
Count,  i.  117,  898. 

in  declaration,  iii.  293,  296. 
Counterfeiting  the  king's  coin,  ir.  84,  88. 

seals,  iT.  88,  89. 
Counterpart,  ii.  296. 
Country,  trial  bj  the,  iii.  849,  ir.  849. 
County,  i.  117,  iv.  411. 

court,  i.  178,  848,  iU.  86,  it.  411,  414,  41«^ 
420,  422,  424,  441. 
of  Middlesex,  iii.  88. 

palatine,  i.  117,  iv.  481. 
Court,  i.  267,  iii.  28,  It.  268,  414. 

baron,  ii.  90,  iii.  88,  !▼.  411. 

Christian,  iiL  64. 

hand,  iii.  828. 

leet,  iv.  278,  411,  424. 

martial,  i.  416. 

power  to  erect,  i.  267,  iii.  24. 
Courts,  profits  of,  i.  289. 
Craven,  iii.  840,  ir.  848. 
Credible  witness,  iii.  870. 
Crimes,  iv.  1,  2,  6. 
Criminal  couTersation,  ilL  189. 

law,  iv.  2. 
Cross  bills,  iiL  448. 

causes,  iii.  461. 

remainder,  ii.  881. 

sign  of,  in  deeds,  ii.  806. 
Crown,  descent  of  the,  L  191,  It.  418. 

office,  iv.  266,  808. 

pleas  of  the.  It.  2. 
Cucking-stool,  ir.  168. 
CW  ante  divortium^  writ  of,  iiL  188. 
Cm  in  vitaf  writ  of,  ib. 
Cul  prit,  iv.  889. 
Cumberland,  theft  in.  It.  288. 
Curate,  i.  898. 

bis  salary,  iiL  90. 
Curator  of  infants,  &o.,  L  460. 
Curatoret  vtonim,  i.  868. 
Curfeu,  iT.  419,  420. 
Curialitat,  ii.  126. 
Cursing,  iv.  59. 
Curtesy,  tenant  by,  li.  126. 
Custody  of  idiots  and  lunaties,  L  808,  iiL  437 

of  temporalities,  i.  282,  i?.  421. 
Custom,  ii.  268,  422. 

assurances  by,  ii.  866. 

dower  by,  ii.  182. 

general,  i.  68,  78. 

heriot,  ii.  422. 

of  London,  how  tried,  iii.  884. 
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«r  grmc*.  Ui.  278. 
/^  hm§  MM,  ill.  881. 
Z»f  Ifl  ^faf  MIc  doww»  U.  Its. 
DiMOB,  i.  888. 
DmmI  inftn*«  |i«rt.  ii.  618. 
DeailW  frua.  iv.  244. 
Deaf.  '<iuinl>.  aii<i  hliii«l.  i.  804.  it.  407. 
Dmd  anil  chapter,  i.  882. 

rural,  i.  :iK<. 
Deanery,  rural,  i.  112. 
Death,  appeal  of,  it.  314,  424. 

civil,  i.  132. 

J«ilfnn<*nt  nf.  IT.  app.  4. 
Dfhft  ft  tirhitft,  ecli'iQ  in,  iii.  156. 
Debt.  ii.  4ti4.  iii.  l.VI. 

action  of,  iii.  1>V1,  app.  18. 
on  aroercrmmt,  iii.  Itil. 
bj  law,  iii.  U'A\. 
encapr,  iii.  ltV». 
Ju'lgment.  iii.  UiO,  421. 
on  pfnal  fiUluteii,  iii.  Itil. 

infunnfttiiin  nf.  iii.  2ttl« 

public,  i.  .S2H.  iT.  441. 
I>rhl4*e  rii*rutnr.  iii.  IH. 

I>eht«>r,  rt*fuoirift  to  ili-irnTer  hia  effcetf,  i?.  158. 
Debtii,  prioftli    'f.  it.  .Ml. 
Deceit,  ACtimi  for.  m.  lt;*'i*. 
of.  iii.  l>i'i«.  HCi. 

on  thr  ca*r.  iu  nature  of.  iii.  1<m»*.  405. 
Decennary,  i.  11\  it.  2'VJ. 
Deception  of  the  king  in  hii  icraats,  i.  216. 
iMriMTe  ••Rth.  iii.  .112. 
DecUratinn.  iii.  2*.«3.  app.  7.  10.  21. 
DecUratiiry  ptrt  of  a  law.  t.  54. 

iitatutr«.  i.  "««*•. 
DecIinat«-rT  filni,  \w.  3:t.1.  366. 
l>ecree  in  e<|iiitv.  iii.  4't\. 
I»errrUU.  i.  •<2.' 
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Deai-Tllb,  I.  lit. 
Deiaoftiacy,  L  49. 
DenoIi«hiB|r  chwckea.  bo«n 
Demurrer,  iii.  814,  app.  28. 
hn*ik.  iii.  817. 
in  e«|nity.  iii.  446. 
to  eTiiience,  Iii.  872. 
IndictaeBl,  It.  881. 
Denial  of  twnt,  Iii.  170. 
'  Deniten.  i.  374.  ii.  248. 
i  l»eo«lan*l.  I.  8IMI. 
■  Departare  in  ploAdinf.  iii.  8IQl 

if^pftpuiaho  a/foniM»  |e.  87C 
j  Depiailiona,  til.  388. 
I      in  cbancerr.  iii.  449. 

cccleeiaiitical  co«r«i»  UL  IOOl 
DepriTaliiia.  i.  893. 
Derelict  land*.  IL  263. 
Itereliciion  of  properly,  il.  9. 
DeriTaliTe  conTeyancce,  iL  82^ 
iUsrender,  wnt  of  formf^am  M.  UL  1 
Descent  of  landa.  'li.  801.  le.  418L  4 
Deacenl  of  the  crown.  L  198,  hr.  ill 
colUteral.  L  194. 
lineal,  i.  198. 
mlea  of,  ii.  SiVI. 
Uble  of.  ii.  240. 
I>e«enion.  i.  41*^^.  IT.  108L 
Detainer.  forriMe.  ill.  179,  Iv.  lift. 

unlawful,  ill.  151. 
l»fleminaMe  freeboltl.  ii.  121. 
iMrrmination  nf  will,  il.  144w 
fhftnft,  ecti'in  of  ilebC  tB,  UL  18C 
iMinu*.  artinn  of.  UL  1&2. 
l»rva*Uiion.  ii.  AQ8. 
DeTiae.  ii.  373.  It.  480. 


INDEX. 


DisabilitieR,  ir  877. 
Disability,  pleti  to,  iii.  801. 
Dibbling  a  man's  limbs  or  membera,  It.  205, 
206,  207. 

statutes  of  leases,  ii.  820,  ir.  482. 
Disclaimer  of  tenure,  ii.  275,  iii.  288. 
Discontinuance  of  action,  iii.  296. 

estate,  iii.  171. 
Discovery  by  bankrupt,  ii.  488. 

of  accomplices,  iv.  330,  881. 

on  oath,  iii.  381,  437. 
Discretionary  fines  and  imprisonment,  ir.  878. 
Disfif^uring,  iy.  207. 
Disguise,  ir.  144. 

Dismembering,  punishment  by,  ir.  877. 
Dismi^tyion  of  bill  in  equity,  iii.  461. 
Disorderly  houses,  iv.  167. 

persons,  iv.  1G9. 
Disparagement,  ii.  70. 
Dispensation  from  the  king,  ii.  272. 

pope,  iv.  116. 
Dispen.^ing  power  of  the  king,  L  142,  186,  842, 

iv.  436,  440. 
Dispossession,  iii.  167,  198. 
Dissection  of  murderers,  iv.  202,  876,  app.  4. 
Disseisin,  ii.  195,  iii.  169. 

at  the  party's  election,  iii.  170,  171. 

warranty  commencing  by,  ii.  802. 

writ  of  entry  «/r,  iii.  188. 
Dissenters,  Protestant,  It.  68. 
Dissolution  of  parliament,  i.  188. 
.distress,  ii.  41,  42,  43,  452,  iii.  6,  7. 

excessive,  iii.  12. 

illegal,  for  crown  debts,  ir.  428. 

infinite,  iii.  231,  280,  iv.  285,  318. 

sale  of,  iii.  14. 

second,  iii.  12. 
Distribution  of  intestate's  effects,  ii.  516,  ir. 

408,  424,  439. 
Distringas  in  chancery,  iii.  445. 
detinue,  iii.  413. 

j'uratores,  iii.  364. 

to  compel  appearance,  iii.  280,  app.  14. 
Disturbance,  iii.  236. 

of  common,  iii.  237. 
franchises,  iii.  286. 
patronage,  iii.  242. 
religious  assemblies,  iv.  64. 
tenure,  iii.  242. 
ways,  iii.  241. 
Disturber,  ii.  278. 

Diversity  of  person,  plea  of,  iv.  896. 
Dividend  of  bankrupt's  effects,  ii.  487. 
Divine  biw,  i.  42. 

Divin*»  rijiht  of  kings,  i.  191,  iv.  436. 
tithe?*,  ii.  25. 

service,  tenure  by,  ii.  102. 
Divorce,  i.  440,  iii.  94. 
/>o,  uf  des,  ii.  444. 
faciax,  ii.  445. 
Docquet  of  judgment,  ii.  511,  iii.  897. 
Doctrines,  illegal,  asserting  or  publishing,  1. 160, 

208,  217,  iv.  91,  116,  123. 
Dog,  carrying,  iv.  123. 
Dojjs,  stealing  them,  iv.  235*. 

&c.,  owner  answerable  for,  iii.  164. 
Dome-book  of  Alfred,  i.  64,  iv.  411. 
Doraesday-book,  ii.  49,  99,  iii.  331. 
Dominion,  ii.  1. 

DomitfR  naturfp^  animals,  ii.  390. 
Donatio  mortis  causa^  ii.  514. 


Donative  advowsona,  ii.  28. 

Done,  grants  et  render,  fine  mr,  iL  868. 

Donis,  statute  de,  ii.  112. 

Double  fine,  ii.  868. 

plea,  iii.  808. 

voucher,  ii.  app.  17. 
Dowager,  princess,  iv.  81. 

queen,  i.  224,  iv.  81. 
Dower,  ii.  129,  iv.  424. 

ad  ostium  eeeUtim,  ii.  182. 

assignment  of,  ii.  186. 

bar  of,  ii.  186. 

by  common  law,  ii.  182. 
custom,  ib. 

de  la  plus  belle,  ib. 

ex  assensu  patris,  ii.  188. 

justices  of,  iii.  69. 

unde  nihil  habet,  writ  of,  iiL  188. 

writ  of  right  of,  iii.  188,  194. 
Draught  for  money,  ii.  467. 
Drawbacks,  i.  816. 
Drawing  to  the  gallows,  iv.  92,  876. 
Droit  droit,  ii.  199. 
Druids,  their  customs,  i.  68,  iv.  408. 
Drunkenness,  iv.  26,  64. 
Duchy-court  of  Lancaster,  iii.  78. 
Ducking-stool,  iv.  169,  877. 
Duel,  iv.  146,  186,  199. 
Dues,  ecclesiastical,  non-pajment  of,  iii.  89. 
Dukes,  i.  397,  409. 
Dum  fuU  intra  tetatem,  writ  of,  iii.  188. 

non  compos  mentis,  writ  of,  ib. 
Duodecimo  manus,  iii.  848. 
Duplex  querela,  iii.  247. 
Duplicatio,  iii.  810. 
Duplicity  in  pleading,  iii.  808,  811. 
Durante  absentia,  administration,  ii.  508. 

minore  setate,  administration,  ib. 
Duress,  ii.  292. 

of  imprisonment,  i.  181,  186. 

per  minas,  i.  181,  iv.  80. 
Durham,  county  palatine  of,  L  117. 

coarts  of,  iii.  78. 
Duties  of  persons,  i.  128. 

of  the  king,  i.  288. 
Dwelling-house,  iv.  224. 

Ealdormen,  i.  898. 

Ear,  loss  of,  iv.  146,  158,  159»,  206,  247,  877. 

Eari,  i.  117,  898. 

marshal,  his  coart,  iii.  68,  iv.  268 
Earnest,  ii.  447. 
Eat  inde  sine  die,  iii.  816,  899. 
Eavesdroppers,  iv.  168. 
Ecclesiastical  corporations,  L  470. 
courts,  iii.  61. 

their  cognisance,  iii.  87,  iv.  275,  425. 

when  separated  from  the  eivil,  iiL  62,  It. 
416,  421. 
Education  of  children,  i.  450. 
Edgar,  king,  his  laws,  i.  66,  iv.  412. 
Edward  the  Confessor,  his  Uws,  i.  66,  iv.  41^ 

420. 
Egyptians,  iv.  166. 
Ejectione  firmtt,  writ  of,  iii.  199. 
Ejectment,  action  of,  iii.  199,  app.  7,  iv.  441. 
Election  of  bishops,  i.  877,  iv.  115,  421. 

magistrates,  i.  840,  iv.  418,  427. 

members  of  parliament,  i.  170,  177. 

Scots  peers,  i.  168,  iv.  117. 
Elective  monarchy,  i.  192,  It.  418. 


IND£X. 


Ele«mo«_Tnnry  mrponitioiis,  i.  471. 
JtkUjf*t,  r*Uli*  tiV.  II.   Itil. 
wril  nf.  ni    i\h,  it.  42t\. 

.li»iir^.  III    *. 

KluiiEiiiiii'iit.  Ill    I '."I.  1  I'.*. 
Klu|>rliii*iit,  i     -ilj.  II.    \Mt. 
Kly,  ciiurli  of.  111.  7H. 

iolr  nf,   i.    IJU. 

EmUrifi.  i   '.'7<i. 
£inhM««n«liir«.  i.  l!-Vt. 

killing  tht'iii.  iv.  K'l. 

Tiolnii'iii  iif  thfir  privilege*,  iv.  70,  441. 
Emblem  rut-,  n.  \1'2,  U.'i.  MJ.;. 
KuilMiwrl.iiig  iiliTr,  IT.  *.ij,  :{7*i. 
KmbmoTv.  it.  Wt. 
Kmprnir,  )ii<i  •uthorilj,  i.  '•42. 
A'm/<Ay''<i"'.  ill.  !!•!.. 
Km|t>itii  miil  Dutllrj.  iv.  '{lO. 
Knnliliiig  ilntiiti*  iif  IrRiM*!*.  ii.  319. 
Kiicl»«un*,  •li«M*iiiin,  bj.  iii.  170. 
KO'lowniriit  Iff  TionrBgri,  i.  'Ml. 

wi'lowa.  ii.  l:t.'i. 
Eormie*.  i.  *J<'i7.  it.  H3. 

giMKlii.  li.  4ii\. 
EnjcUntl,  i.  111. 
Knifl*»rktr%t,  iv.  l*.»o. 

Knicli*h.  Uw  |inKrev<lingi  in,  iii.  822,  iv.  441. 
Knfcriin^iiiK.  it.  Ui*'. 
/;ii/.fryrr  VtBtatf,  ii.  \V1\. 
EnUrgiiig  Mniutr,  i.  b7. 
Kiii|iiirv.  writ  of,  iii.  <{'j8. 
Kn»fmt\  ii.  If'i'.i. 
KiiUiU.  li.  11.'.  iT.  427.  431. 
Kiitrim,  InhiW*  of.  iii.  271. 
Entrv.  ill.  'i.  174. 

fiirrililr,  ill.  17'.^  IT.  1 48. 

on  Uii(J«,  ii.  312. 

tollnl  liT  <lr«rrnl,  iii.  176,  177. 

writ  nf.  ill.  I  HI),  ii.  ap|i.  17. 
E.{iiitr.  i.  «•].  *.»1.  iii.  Tmi.  42*.». 

ami   Uw,    •■••iirt«  of.    bow  distiagiiiibtd,  iii. 
42'i.  \M\,  IT.  442. 

coiirtfi.  hiotiirv  iif.  iii.  6(t,  it.  430. 
prurtirr  nf.  iii.  4-I2. 

of  rpilrniptmri.  ii.  l<V.t. 
PtJiliitro.  III.  -I'll. 

re»«*riri|.  Ill    |'i:{. 

f  ijr  nf  llip  i'h*Tii*rrr.  iii.  tVJ. 
rirliri|iirr,  iii.  4«V 
Ensrli.  IT.  iSl.t. 
Ermr.  r<i^i.  m.  iii.  4(NI,  4in*.  «pp.  2.V 

wril  ..f.  i«i.  4n7.  %yV    -'•  »'    "'■'l- 

whi'ii*  |irn»ri*uletl.  iii.  4h»»,  411*,  it.  Ml. 
E-«*-»i'«-.  ill    ■-"•«».  41.'..  iT.  12\». 

■  ■■!.< -11    f'T.    III.     1  •■!.'». 

ii**i«t:i  g  III,  iT.  l:n . 
K.rhi-:»t.  1     !•.;«.  ii.  11.  72.  K».  244,  it.  3HH.  413. 
41»» 

writ  ■  f.  :.i     r.»|. 
K-'T'-w.  1!      "7 
ll-fusj:.-.  11    7  I.  IT    42-. 
K-p''i*.  11    ijip    l**.  ui.  »i'p.  3. 
F*'Hrri'.  1     I***' 
!".••■  vn.  !■.    L'77 

■I  I J   ■  !    \\.*'  l.-rin.  i:-.  ■J7'< 
K*t-»tf  ill  I  tti  N.  II     lii.t 
|>t.i'«--  •  f  ir»«*  kif.g-l'im.  i    I'l'i. 
K-i-  1 1"'.    J    ■-"*■•.  Ill    :i'»>«. 

/'» '»»if  ».  writ  i/'.  i.  441. 

l>!-  Ill-      •   %  ni't*.  ih. 

C'JiUiit    h  •  f.  II.  J6. 


KMraT«.  {.  2^*7.  ii    II 

K*lrr«l  Iif  rm^ftiiiAiic^.  Ar  .  W    2^ 

Kairrprmvnl.  writ  nf.  in.  22a. 

K«i'lr|irr,  III.  3li7.  IT    3.Vi 

/.'#  't^rv.  inft»rai«ii"ii«»  it.  at*. 

Hi  f-'Mt    f'trio  Uwa.  i    4^1. 
K&mninaiifin  in  cbancrrj,  iii.  44t. 

iif  liankrupl.  Ii.  4H1. 
priMinrm,  it  2*i^i. 
witiir««e«.  ui.  372. 

triMl  bT.  iii.  :i:tl. 
/./r<7»ft'>.  111.  310. 
Kicrption*.  bill  of.  iii.  372. 

tu  aiivwcr  in  cbnnr^rT.  ui    4401 
Kirbftnic  bill  nf,  ii.  4if6. 

ilrfl  of,  ii.  323. 

of  ftHuU  nml  ebnIUb.  IL  44ft. 
Un<l«.  II.  321. 
EKcbn|urr  cbnnber,  coart  of,  iii.  &C 

murt  of.  111.  44. 

rrcript  of.  ib. 
EftCi»«,  i.  31H. 

brrr«liUr/.  i.  2fl^. 

offf*ncr«  a|c»iB»l,  bow  triad.  It.  281. 
KicluMonlMll,  i.  210. 
KicnRiiBuniealiwfi.  iii.  101. 
hUf^tmmuntemtv  tmftendo,  writ  dir,  iii.   lltt 

JritL^amdo,  writ  dr.  lb. 
Kirua«ble  bitaicidr.  it.  182. 
Eir<*utr«l  roMtnicI,  iL  443. 

e-Utr.  ii.  I'^'i. 

Anr,  ii.  :i*'»3. 

muaiwlvr.  ii.  1M. 
Eirruiion,  riTil.  ill.  412,  npf.  2Sl 

crminAl.  it.  4*i3. 

ftwnrl  of.  iT.  2^1,  WL,  %pf.  C 

plf*n  in  bnr  of,  it.  3W. 

prtrrpt  of,  it.  4<A. 

rule  fnr.  iT.  4m. 

Tnryinit  fmoi  j«<lgWMfit,  iT.  17%  ftM 

warrwui  nf.  {t   4<i4,  npf.  C 

wnl  of.  IT.  4<i3,  npp   7. 

of  iloTiMo,  ii   376. 
war*,  ii.  333. 

prikcrM  cif.  ill.  279,  412. 
Kin-utiTr  |i«iwer.  I.  IW. 
Ks«rut<>r.  ii.  .VfJ. 

Jf  B'-n  t"'!,  II.  t'l^C 

of  f*xr^iiti>r.  ii.  iViM. 
hi"  own  wrnhfc.  li.  Ao7. 
Ki»*<'ui"rT  r.-n»f«ri,  ii.  443. 

•leTi**.  ii    17-1.  :W4. 

r«tati*.  II.  l*>-t. 

rrni^iriilrr.  ii.  1^9. 
F.ictnpl'Arali'in.  ii.  *pp    17. 
Ki*-tnpti"fi*  frnni  titbr*.  ii.  3^ 
K\:<>-iit.  writ  <f.  iii.  2Ki.  IT.  319. 
/.'/I /I  /.irt.ft,  wnt  of.  iii.  2M.  m^p.  IS^  H 
Kit'.e,  1.  l."C  IT.  377. 
Kipt-<-tAnrT,  e«tntr«  in,  it.  l^iS. 
Kiprii****  uf  praM«aii<m,  it    9^!^ 

witnriiM^.  ill   369.  it.  86::. 
Fipnrtatitin  of  wmil,  ^  ,  iv.  1M« 
Kif<r^««  Condi ii*>n.  ii.  1*'»4. 

r.  ntrart.  ii.  443,  iii.  IM. 

m«I:rr.  iT.  ll«9. 

wirrmniT.  ii   301. 
/'/Vii./i  f, in.it.  ill.  42Ql 
I'.tirttt.  writ  of.  ib. 
I.\tiii|(u:«hnirnt  nf  ntelti^  iL 
E&torUon,  it.  141. 


TST>BX. 


Ritra-parochial  places,  i.  114. 

tithcH,  i.  283. 
Extrayagnnts.  i.  82. 
Eye,  piittinp  out,  iv.  206,  207. 
Eyre,  chief  justice  in,  iii.  72. 

ju8ticeH  in,  iii.  r>8,  iv.  422,  428. 
killing  them,  ir.  84. 

Facto,  u(  drx,  ii.  445. 

faciitXy  ii.  444. 
Facto,  kinp  de,  i.  204,  370,  ir.  77. 
Factor,  i.  427. 

Factorship,  cognizable  in  eqaitj,  iii.  487. 
Fair,  i.  274,  iii.  218. 
False  impriHonmunt,  iii.  127,  ir.  218. 
action  of,  iii.  188. 

jadgment,  writ  of,  iii.  84,  407. 

news,  ir.  149. 

return,  action  for,  iii.  Ill,  165. 

verdict,  iii.  402,  iv.  140. 

weights  and  measures,  iv.  169. 
Falsi  crimen,  iv.  89,  186,  167,  247. 
Falsifying  uttain<ler,  iv.  890. 

coin,  iv.  84,  88,  90,  98. 

judgment,  iv.  890. 
Fame,  good  or  ill,  iv.  266,  299. 
Farm,  ii.  318. 

Farrier,  common,  action  against,  iii.  165. 
Favour,  challenge  to,  iii.  868. 
Fealty,  i.  306. 

oath  of,  ii.  45,  58,  86. 
Fear,  putting  in,  iv.  242. 
Fee,  ii.  45,  104,  106. 

after  a  fee,  ii.  834. 

eccle8iAi<ticaI,  iii.  90. 

farm-rent,  ii.  43. 

simple,  ii.  104,  app.  1,  6. 

tail,  ii.  112,  app.  6. 
Fees  to  counsel,  iii.  28. 
Feigned  irfsue,  iii.  452. 
Filo  df  «<•,  ii.  409,  iv.  189. 
Felon,  ii.  499. 
Feloniou'*  homicide,  iv.  188. 
Felony,  ii.  284,  iv.  94. 

appeal  of,  iv.  314. 

compounding  of,  iv.  184. 

mispriiiiun  of,  iv.  121. 

punishment  of,  iv.  98,  216,  222. 
Feme  covert,  i.  442,  ii.  292,  497. 
Feodal  actions,  iii.  117. 

tonurcM,  ii.  41,  iv.  418. 

among  the  Saxons,  iv.  418. 
when   received  in  England,  ii.  48,  iv. 
418. 
Feoflfmont,  ii.  310,  app.  1. 
Feorm,  ii.  'MS. 

Ferae  nat'tr.T.  nnimal5«,  ii.  890. 
Kerry,  iii.  219. 
F;-tters,  iv.  .iOO,  322. 
Kouil,  ii.  45. 
Feudatory,  ii.  53. 
Fctuium  antiquum^  ii.  212,  221 

nprrtum.  ii.  245. 

honorarium,  ii.  50,  215. 

fmproprium,  ii.  58. 

mdtriiiiium,  ii.  215. 

mat f mum,  ii.  212,  248. 

novum,  ii.  212,  221. 
hel(i  ut  antiquurHf  ib. 

paternum,  ii.  2J3. 

prnprium,  ii.  58. 
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Fietion  in  law,  iii.  48,  \\f!. 
Fictitioun  plaintiff,  iv.  184. 
Fidei  eomwu**um,  Ii.  827. 
Fidejussors,  iii.  106,  291. 
Fief,  ii.  46. 

tThauberi,  ii.  62. 
Fieri  fadoM,  writ  of,  iii.  417,  app.  27. 

feci,  iii.  app.  27. 
Fifteenths,  i.  809. 
Filial  portion,  ii.  619. 
Final  decree,  iii.  462. 

judgment,  iii.  898. 
Finding  of  indictments.  It.  805. 

things  personal,  ii.  9. 
Fine  for  alienation,  ii.  71,  89. 
endowment,  ii.  185. 
misdemeanours,  iv.  877,  878. 

in  copyhold,  ii.  98. 

of  lands,  U.  118,  848,  UL  157,  174,  ir.  426. 
429. 
execu^,  ii.  858. 

reversal  of,  when  levied  of  copyholds,  ii.  868, 
iii.  166*. 

iur  done,  ffrant^  et  render,  ii.  858. 
coj^nixanee  de  drmt^  come  eeo,  &e.,  iL  852, 
app.  14. 
tMtum,  ii.  858. 
ecneeMiiij  ib. 
Fines  and  forfeitures,  when  grantable,  iiL  259, 

It.  879. 
Finger,  disabling,  iv.  205. 
Fire,  negHgenee  of,  L  481,  It.  222. 
Fire-bote,  ii.  85. 
Fire-ordeal,  ir.  842. 
Fire-works,  iv.  168. 
Firsi-fhiits,  L  284,  ii.  67,  ir.  107. 
Fish,  royal,  i.  228,  290. 

stealing,  in  disguise,  iv.  144,  286. 
or  attempting  to  steal,  iv.  286. 
Rshery,  common  of^  ii.  84. 

ftree,  ii.  89,  417, 1?.  424. 

sereral,  ii.  89. 
Fish-pond,  destroying,  ir.  245. 
FiUherbert,  i.  72,  iii.  188. 
Fleets,  i.  262,  iv.  419. 
Fleta,  i.  72,  ir.  427. 
FUght,  iT.  887. 
Flotsam,  L  298,  iU.  106. 
Faenut  natUiatmf  it  458. 
Folk-land,  iL  90,  92. 
Foot  of  a  fine,  U.  851,  app.  15. 
Foroe,  injuries  with  and  withont,  iiL  118. 

when  repellable  by  death,  ir.  181. 
Forcible  abdootion  and  marriaim.  It.  208. 

entry  and  detainer,  Iii.  179,1?.  148. 
Foreclosure,  II.  159. 
Foreign  bill  of  exchange,  II.  467. 

coin,  forging  it,  iv.  89,  99, 12a 

county,  indictment  in,  W.  808. 

dominions,  i.  111. 

prince,  pension  flrom.  It.  122. 

service,  iv.  101. 
Forest.  L  289,  iL  14,  88,  414. 

courts,  iiL  71. 

laws.  ii.  416,  ilL  78,  W.  416,  420,  421,  42S» 
482,  487. 
/bretto,  rorte  db,  !▼.  428,  425. 
ForesUller,  disseMa  by,  IIL  170. 
ForesUlling,  It.  16a 
Foretooth,  sirlklag  out.  It.  205. 
Forfeiture,  L  29^  IL  158,  267. 
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Hackney  conches  and  chain,  L  826. 
JlrretUta»  jacfMj  ii.  269. 
Jliretico  comburendOf  writ  die,  ir.  46,  489. 
Ilnf-bloo.!,  i.  194,  ii.  227. 
Iliime-Hecken,  ir.  223. 
Hnuilet,  i.  IIG. 
Hanaper-office,  iii.  49. 

liiiud,  burning  in,  ir.  367,  869,  370,  872,  877, 
app.  4. 

di^nhling,  iv.  205. 

holling  up,  iy.  828. 

loH8  of,  iy.  125,  164,  276,  877. 

sale,  ii.  448. 

writing,  similitude  of,  ir.  868. 
flanging,  iy.  876. 
Hanover,  i.  111. 
Haren,  8teA]ing  them,  iy.  239. 
Havens,  i.  2G4. 
Hawks,  stealing  of,  ir.  236. 
Hfiy-botc,  ii.  36. 

Head  of  the  church,  i.  279,  It.  480. 
He)idborou;;h,  i.  116. 
Health,  i.  134. 

injuries  to,  iii.  122. 

offences  against  public,  iy.  161. 
Hearing  in  equity,  iii.  461. 
Hearsay  evidence,  iii.  868. 
Hearth-money,  i.  826. 
Hodge-bote,  ii.  85. 

stealing,  iv.  233. 
Heir,  ii.  201. 

apparent  and  presumptiye,  iL  208. 
Heire'^s,  stealing  of,  iv.  208. 
Heir-looms,  ii.  427. 

Helping  to  stolen  goods  for  reward.  It.  182. 
Henpham,  i.  72,  iii.  409,  ir.  427. 
Henry  I.,  his  laws,  iv.  420. 
Heptarchy,  Saxon,  iy.  410. 
Heraltlry,  iii.  106. 
Heralds,  ib. 

books,  ib. 
Here<litament«,  ii.  17. 
Hereditary  right  to  the  orown,  L  191,  209. 
Heresy,  iv.  44. 

Heritable  jurisdictions,  ii.  77. 
Heretochs,  i.  307,  409,  iy.  418. 
Heriot-s  ii.  97.  422. 

seising  of,  iii.  15. 
Hermogcnian  code,  i.  81. 
High-commission  court,  iii.  67,  iy.  433,  487. 

constable,  i.  355. 

of  England,  i.  355,  iy.  268. 
his  court,  iii.  68,  iv.  268. 

misdemeanours,  iv.  121. 

steward  of  Great  Britain,  his  conrt,  i?.  261, 
348. 
in  parliament,  iv.  260,  263. 

steward  of  Oxford,  hiti  court,  iy.  277. 

treason,  iv.  75. 

trials  in,  iv.  351,  440. 
Highways,  i.  357,  ii.  35. 

annoyances  in,  iv.  167. 

robbery  in  or  near,  iv.  243. 
Hiring,  ii.  453. 
IIiFt^>ry  of  the  law,  iv.  407. 
Hogs,  keeping  them  in  towns,  iv.  167. 
Holding  over,  ii.  151,  iii.  210,  211. 
Homage,  ii.  63. 

ancestral,  ii.  300. 

by  bishops,  i.  283,  379,  iy.  421. 

liege,  L  867. 


Homage  of  «  eoiirt4MroB,  iL  91. 

simple,  L  867. 
Homicide,  iy.  177. 
llomme  rqtUgiondo,  writ  dls,  iii.  129. 
Honorery  feuds,  ii.  66,  216. 
JJonorit  reaptctum^  ehallenge  9f  »pl«r,  ilL  161.  hr. 

862. 
HoDoar,  ooart  of,  iii.  104. 

of  a  peer,  L  402. 

or  dignity,  L  271. 
seignory,  ii.  91. 
Hop-binds,  destroying,  iy.  246. 
Horse-rAoes,  iv.  178. 
Horse-stealing,  iy.  288. 
Horses,  sale  of,  ii.  460. 
UospiUls,  i.  471,  474. 

their  visitors,  i.  482. 
Hotchpot,  ii.  190,  617. 
House,  immunities  of,  iv.  228. 

larceny  from,  iy.  240. 

bote,  ii.  86. 

tax,  i.  826,  826. 
Hue  and  cry,  iy.  298. 
Hundred,  i.  116,  i?.  411. 

action  against,  for  robbery,  &o.,  iii.  161,  !▼. 
246,  294. 

court,  iiL  84,  if.  411. 
Hundredort,  oliallenge  for  defect  of^  iii.  869,  It. 

862. 
Hunger,  iy.  81. 
Hunting,  iii.  218. 

by  inferior  tradesmen,  iiL  216,  401. 
night  or  in  disgnise,  i?.  148, 144. 
Hurdle,  iv.  92,  876. 
Husband  and  wife,  i.  488,  iy.  28. 

injuries  to,  iii.  189. 
Hustings,  court  of,  in  London,  iiL  80. 
Hydage,  L  810. 
H^pothiea^  iL  169. 

Identity  of  person,  i?.  896. 
Idiot,  i.  808,  ii.  291,  iy.  24. 

cognisance  of,  iii.  427.  ^ 

inspection  of,  iii.  882. 

marriage  of,  i.  488. 
Idiota  mqutrmdOf  writ  de,  L  808. 
Idleness,  iy.  169. 

Ignominious  punishments,  It.  877. 
fynoramutf  iv.  806. 
Ignorance,  It.  27. 
Illegal  conditions,  iL  166. 
Imagining  the  king's  death,  iv.  76. 
Imbessling  king's  armour  or  sloreii  It.  101« 

public  money,  iv.  121. 

records,  iv.  128. 
Immediate  descent,  ii.  226. 

states  of  the  empire,  ii.  60. 
Imparlance,  ii.  app.  19,  iiL  299,  801,  tpp.  22. 
Impeachment  in  parliament,  iy.  269. 

of  waste,  ii.  288,  app.  6. 
Imperial  chamber,  iii.  89. 

constitutions,  i.  80. 

crown  and  dignity,  i.  242. 
Impediments  of  marriage,  L  484. 
Implication,  ii.  881. 
Implied  condition,  iL  162. 

contract,  iL  448,  iii.  169. 

malice,  iy.  200. 

warranty,  iL  800. 
Importing  agmu  iti,  erotset,  4e.  !▼.  116. 

covBterfeit  money,  It.  84^  89. 
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IiBp<»««ihte  ronihiion,  ii.  ITtA. 
1in|Mi*liiri>«.  rfliici>iu«,  iv.  '•.. 
|iD|H<ti'iii-v.  I.  4'M. 
/m/'ur*  n  ijr,  |)rn|irrt/  nri/iorw,  ii.  vKil. 
Iin|irr«*iii^  •fKiniMi,  i.  \'J}t. 
loipripM.niurnl,  i.  \M,  l.*ii,  tv.  '^'1,  436. 

Im-vmipI  •>■•«.  i.  1:17.  it.  llii. 

r«i'<ir.  lit.   1::7.  IV.  -JtH. 
Impniprr  fcuil*,  li.  *>H. 
lBiprii|iri'itii>iio.  I.  -i^*!. 
lnra|»t<".lir«,  IV.  .';77. 
Incfii'linnr*.  it.  'Ji^ii. 
Inrr?*!.  IT.  •■•"». 
Inrhniilini'iit.  iv.  fV). 

Inrii|«'iitikl  prfn •((>*( >*<**•  >•  -1'^- 
lliclo*urrji.  lie*  I  my  I  lit;,  iv.  :;|7. 
Incnmplrtr  juilKiiii'iitJi.  iii.  IVJ"!. 
lDr(ir|Hir:ktioii.  |M>wrr  nf.  i.  47'J.  474. 
tDCor|Miri*Al  |ieriMliuiD<*iil«.  ii.  UO. 
Incorrifcihlr  rogufry,  iv.  U'Af. 
lacuniti^nt,  i.  IVM. 

Incumhr«fifr«,  ctiTrnant  iiir«init,  ii.  ftpp.  10. 
indehttUua  auumpMit,  iii.  l<'>o. 

IttiiefrniiiMe  ri|Ctit  tu  the  Ibruiie,  i.  !'.<<». 
Indraturr^,  ii.  :!*.i.'i. 

of  a  fine.  ii.  .'h'iI.  ftp  p.  l.V 
India,  mifiileniraiKiurit  in,  it.  «lt>&. 
/ndtearti,  writ  of,  iii.  *.il. 
l&dicuhlr.  whsl.  iv.  '.'IH. 
iBilictment.  ir.  :Ur2.  app.  2. 

copj  of,  iii.  ]'2**,  iv.  ;i')l. 

liic-alitv  of.  iv.  :|4i;l. 
Individ iinN.  nff^ncm  a^tnin^t,  iv.  17t>. 
Indiir"f*inrnl  nf  hilN  and  n«it«'4,  ii.  4'P*.  iy.  441. 
Induct  ion  In  a  Itrnrficr.  i.  it'.M.  ii.  Sl'J.  iv.  1U7. 
imd'tstn'tm^  prniN-rlT /»^r.  ii.  ;syi. 
InfamoiH  viiiip«9,  iii.  :»*r'.(. 
Infant,  i.  4i>:{.  ii.  L".*:!.  4t-.J.  4*.>7.  it.  :2'i. 

oarnal  khowlr<|ff«*  ..f.  i«.  ::rj. 

c«tft»ii'ini*f*  vf.  iii.  IJ7. 

e^i'lriK'i*  l»v,  IT.  Jl  I. 

in*|>rrriiin  «>f.  iii.  '.'-\'2. 

tn  r*f,fr^  »t  fn^rt,  \.   1  Jf*.   JIU).  ii.   ir,*.». 

priTi|i'|-i>«  :m\.\  •lii:ibilili<-4  uf.  i.  4*»4. 
lBfritdit:>i!i«  of  t.tli<-«,  li    'J7. 
Influrnri*  i>u  rlfrtimi*  I  ■  pnriiamrnl.  i.  179. 
lnf«irm-ilii>ii.  rnniin.iiiilitit:  nf.  iv.  Iii**. 

criinm.il,  \\.  o'ih,  |jv,  |.:<'i. 

/^/  fjfirt.'.  i,i.  4-7.  IT    ;;  iH. 

fur  ciiir-.tifa.  ill.   |J7. 

in  mmd  •■ffire.  iT.  ;Jiih 

rc«'l«-*i.i«.ncil  riiurl*.  iii.   lUl. 
rirhr.)urr,  in    l'>tl. 
Batiiri*  "t  7'i'  H- 1  rrd  »!/••,  i\.  ;U».  111. 
rtrn,  11    -•■■-• 

nf  «ii|>rr*!it-itu<  u«e*,  i»i.  4i^. 
Infornirr.  i  ••iiiiiinii.  n    4'm.  hi.  lAl.  it.  fliiM. 
inftrrtunturt.  (•••rnit-i-l<*  ;■''.  it.   I  Ml. 
InhfriLit  U  >•'■>,.  I.  u    l'|ii. 
InhrrititiH  I*,  ii    II.  .''M. 

rani>n«  •  f.  ii    '»'"*• 

««tal«'«  •  r.  II    lilt 
Initiatr.  Imii  f  ).t  •■iirf»««T.  i'    127. 
Injiinrti''!  i-t  i-.j  i  iv.  :ii     II  ;. 
Injuria*.  I'T  ;    :  :    J 

with  !i'>  I  w  !'    Ill  f -rrf.  i.t    ll»« 
Inlaml  \'   1  ..'  f-i.-li  uvr,  M.  4««7. 
Inmatr*.  it    IT^ 

Inn  of  r>ur!  an  i  •■h'in«*<rT.  i.  'J*.  '•'• 
lnnker|M*r.   .  i  ..-i  %.:i:fi.|,  m.  lu'i,  1m;. 
Innp,  di^>p>l>  r  t,  iv.  1o7. 
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'  inmurnJo,  iii.  ISA. 

lnofli<.'i<*u«  iwLamrol.  i.  447.  ii.  202. 

Ifii|ur«t  of  ofb«^.  111.  'i.'iM.  it.  lul,  4;:i. 

/Nyviii.'ii'  ^'ff  ■••rrfrm,  ii    I'jI*,  iu.  !^*r* 

in***it.iift  ritrumk,  it    i«74. 
I  inttmul  nrmprntOMantt,  in.  104. 

iu««tlTpnt'T.  %c\  uf,  II.  4*4. 

InviilTrnt  dehl<ir»,  it.  4M.  iii.  4IC 

liilp«N-|ii»n,  trial  hT,  iti.  ^'-»\, 

In«i4]in<*ni.  n.  HI2. 
.  /fuMn.vr,  iria',  IT.  3'."'i,  app.  &. 

In4ii(utr«  ff  Juvtiniaa.  i.  ^\. 

In«iiiiiii>>n  tif  a  hrneAce.  i   1*JQ.  ii.  SS«  n 

ln»uniirr.  II    4uH.  ill.  74,  if.  M'* 

Intfr4tftum^  in.  44'J. 
I  inltr*»»f  Trrmtm,  ii.  144. 

Intrtraf  I'f  niuarj.  ii.  4M. 
on  lianknipt'i  d«bt«,  ii.  4'«M. 
le|carie«,  li.  AM. 
I      or  nti  rnirrvat.  ia«araBc«,  ii. 
I  Inl<*rriitrt|  wiIami.  iii.  S70. 

luterlincntmn  in  a  d««il.  ii.  90S. 

IntcrUM-aiorj  dccrt*  in  TtTltiinrti<nI 
lol. 
cbaneerj,  iii.  4&2. 
ju^lfpnent,  iii   tlW. 

Inlrrplrailrr.  biU  of.  tti.  449. 

Inlrr|irrtalii»n  of  law*,  i.  69. 

/iirrfT^ynHM,  i.  I'X..  'J49. 

Intriroiraiorita,  tiaMinnlioa  «■»  tti. 

IT.    J"*?. 

in  rhani'erj,  Iii.  449. 
Intv«tacj.  ii   4'>4. 

lnte«tair«.  their  debu  and  ffffwUL  iv. 
;  Intruvion,  infonaation  of.  iii.  961. 
I       on  frrt^b'd  i.  iii.  Iti'i. 
j      writ  of.  III.  IKI. 

I  InvrtitorT  of  dm*aMd  •facta.  iL  4I4L 
InTr-titurr.  li.  *JlfJ. 
of  |irnrfira«,  li.  *3. 
ffud*.  II.  thT 
land*,  ii.  :ni. 
InT'dunlarT  manaUagbltr.  iv.  If& 
Irelan-I,  i.  W. 
Iron,  •iraiing,  it.  23>\ 
iron!!  Ii»  secure  phfottsrv*  iv.  900»  18 
I  Nlandn.  ii   261. 
U«uaMe  ierni%  iii.  SuS. 
Unur  at  law,  iii.  314. 
r»llal#ral,  it.  396,  app.  k. 
feiirniN|,  111.  4«%;S. 

in  criminal  ca*a«,  iv.  SStp  afpL  1^  II 
I  r«|uitT.  ill    449. 

joint Irr  of,  iii.  Sl'V.  app.  10^  iv. 
tcndrr  nf.  III.  SIS. 
I«aui>«  on  a  tiuinnfm,  iii.  SMI. 
Itinerant  Ci>nrU,  it.  41  I« 
juiiiirv«,  ill.  &V,  tT. 


Jartitaiitm  of  mania|r».  iU. 
J"\* %''.•,  111.  4*»7,  It.  87 &, 
Jvr«rT.  .aUnd  of.  i    IU7. 

7'.'M*-«.    I      J^.U.    Ill      ItM. 

Jrv*.  1.  'l*'!.  IT.  S7S. 
rhllrrn  of.  i.  449. 
Jolin,  kinit.  hit  rem 
p.ipr.  IT.  pal.  111. 
JuinJiT  in  draarrvr.  iii.  Sll^ 
il  liatlel.  Ill    aap.  4, 

i«-u*.  Ill   3li.  appL  lie  iv. 
;  Joint-icaaacv  ia  Ina^L  tt.  179L 


DTDEZ. 


Joint-ten&ncj  in  things  penonftl,  ii.  899. 
Joint-tenant,  king  cannot  be,  iL  409. 
Jointure,  ii.  137,  180,  App.  6. 
Judges,  i.  267,  iii.  26,  iT.  440. 

asHaulting  them.  It.  126. 

how  counsel  for  prisoners,  It.  855. 

killing  tbom.  It.  84. 

their  commissions,  i.  267. 

threatening  or  reproaching  them,  W.  126. 
Judgment,  ii.  app.  19,  iii.  895,  app.  5,  6,  12, 
24,  26. 

action  on,  iii.  160,  422. 

in  criminal  cases,  !▼.  875,  app.  4. 

property  by,  ii.  486. 

relieyed  against  in  equity,  iii.  487. 
Judicet  ordinariiy  iii.  815. 
Judicial  power,  L  267,  269. 

writs,  iii.  282. 
Judicium  Dei,  it.  841,  842. 

ferri,  aqute,  et  iffnit,  iy.  844. 

pariumy  iii.  860. 
Jure  diPinOf  right  to  the  throne,  L  191. 

tithes,  ii.  26. 
Jure,  king  de,  i.  204,  it.  77. 
Juris  utrum,  writ  of,  iii.  252. 
Jurisdiction,  encroachment  of,  iii.  111. 

of  courtH,  settled  by  Edw.  I.,  It.  425,  4261. 

plea  to,  iii.  801,  iT.  888. 
Jurors,  fining  or  imprisoning,  !▼.  861. 
Jury,  trial  by,  iii.  849,  iy.  849,  414,  441. 
Jus  accreseendiy  ii.  184,  app.  5. 

ad  rem,  ii.  812. 

duplicaium,  ii.  199. 

Jiduciarium,  ii.  828. 

imaginum,  i.  406. 

in  re,  ii.  312. 

legiUmum^  ii.  328. 

patronatuSy  iii.  246. 

prteloriufiiy  iii.  60. 

precanum,  ii.  328. 
Justice,  free  course  of,  i.  141. 

homicide  in  advancement  of,  iy.  179. 

king  the  fountain  of,  i.  266. 

neglect  or  refusal  of,  iii.  109. 

offences  against,  ir.  128. 
Justice-seat,  court  of,  iii.  72. 
Justicies^  writ  of,  iii.  36. 
Justifiable  homicide,  ir.  178. 
Justification,  special,  iii.  806. 
Justifying  bail,  iii.  290. 

Keeper,  lord,  iii.  47. 
Kidnapping,  iv.  219. 

Killing,  what  amounts  to  homicide,  It.  196. 
Kindred,  how  numerous,  ii.  205. 
Iving,  i.  IIK). 
can  do  no  wrong,  i.  246,  iii.  264,  iy.  82. 
compassing  or  imagining  his  death,  iy.  76. 
his  councils,  i.  227. 

counsel,  iii.  27. 

courts,  contempts  against,  it.  124. 

difjnity,  i.  241. 

duties,  i.  233. 

enemies,  adhering  to,  iy.  82. 

government,  contempts  against,  iy.  128. 

grant<<,  ii.  346. 

money,  counterfeiting,  iy.  84. 

palaceM,  contempts  against,  iT.  124. 

perfection,  i.  246. 

perpetuity,  i.  249. 

person,  contempts  against,  iy.  128. 


Dng,  bis  pleftsnre,  how  vndentood,  It.  121. 
power,  i.  250. 
prerogatiTe,  i.  287. 
contempts  against,  iy.  122. 
felonies  against,  iy.  98. 
prerogatiye  in  debts,  Jadgmentt,  ind  tw- 

cations,  iiL  420. 
reTcnae,  extraordiiiary,  L  807. 

ordinary,  i.  281. 
royal  family,  i.  219,  225. 
seals,  il.  846,  847,  iU.  47. 

eovnterfeiting,  iy.  88»  89. 
■UTer,  ii.  850. 
■OTcreignty,  L  241. 
a|l^  i.  190. 

contempts  ngniniti  iT.  128. 
nblqnity,  L  270. 
ii^Qries  lo  or  by,  lit  254. 
IcTjing  war  ngsiiist»  It.  81. 
rtfiMsl  lo  adyise  or  assist  hin«  It.  122. 
King's  bench,  court  of,  iU.  41,  It.  265. 

Jostiees  of,  Uiling  tlMB,  It.  84. 
Knight  bachelor,  L  404. 
bnnneret,  i.  408. 
of  the  bath,  lb. 
garter,  ib. 

sliire,  his  electors,  i.  172. 
lo  be  retnmed  on  a  lord's  Jnnr,  IIL  869. 
Knight's-fee,  L  404,  410,  U.  62. 
Knighthood,  L  404,  U.  69,  It.  487. 
Knight-eerrice,  IL  62. 

Labonr,  foundation  of  property,  IL  6. 

hard.  It.  870,  871,  877. 
Labourers,  L  407,  426. 
Lacht^  L  247. 

of  infhnt,  i.  465. 
Lm$m  wuf^estaHt  ermsm.  It.  75,  89. 
Lmtitme  fidd,  suit  jrro,  iiL  62. 
Laity,  L  896. 

Lancaster,  conntj  palatine  of^  L  117. 
its  courts,  iiL  78. 

duchy  of,  its  courts,  ib. 
Unds,  ii.  16,  17. 

property  in,  ii.  7. 
Land-tax,  L  808,  It.  428. 
Upse,  ii.  276,  It.  107. 
Lapsed  legacy,  IL  518. 
Larceny,  It.  229. 

appeal  of.  It.  814. 

compound.  It.  289. 

fh>m  the  house,  ib. 
person.  It.  241. 

grand.  It.  229. 

mixed.  It.  289. 

onlT  of  things  personal.  It.  282. 

peat.  It.  229. 

simple,  ib. 
Lathes,  L  117. 

Latiiat,  writ  of,  iii.  286,  mp.  18. 
Uw,  L  88. 

amendment  of,  statute  f<nr.  It.  441. 

and  equity,  courts  of^  how  dlsHngulslied,  IH. 
429. 

canon,  i.  14, 19,  79,  82,  88. 

ciTil,L80. 
and  canon,  authority  of;  L  14|  79,  88,  1?. 
421,422. 
fftiected  hf  Hm  BngUih  Bobmij,  L  \%, 

eommoB,  I.  68,  67. 

diTine  or  r«TiaM»  L  42. 

m 


INDKX. 


Law,  <liu{i<»  Ar  n*Ti-!iIril,«>(rrnrr<i  Bg-iiiuit,  it.  43. 


r<>..i 


II.  41.  IV   l|H. 


I'rtMiih,  til.  .:17,  IV.    llii,  -IJH. 

(irrcW,  iii.  -IJl. 

lii*itiii>  ••f.  IV    li>7. 

Latin,  tit.  '-'A'.*,  i\.  4'-***. 

m«r(i.tl.  i    11^:.  \\    I  >•. 

ntrrrhiiif.  i.  'J.'-\,  i\.  h7. 

iimiii«'i|ial.  I.   1 1 

(•f  tia(i<>ii4,  I.   1  :. 

utfriii'r^  ii^'fciii«t,  iv.  *••'». 
naturt',  t.  '.\\». 
)iAriiniiii'iil,  i    l*..l. 

»i<l«  iif  (tic  i'li'iii-i-i V.  lii.  -17. 
rirhrijtirr,  i:i.  4»». 

^tatu(«^  i.  h.'i. 

uiiwrtl(«'ii.  i.  •■■I.  ir.  inH. 

wiijriT  lit.  111.  oil,  iv.  411,  4«l 

writtrii.  i.  >•"•. 
I«awiriK  t.f  iii:i«(itr-.  ill.  71. 
Lar  ciir|Miru(i<iii".  i.  47». 

iii^('«ti(urv  tif  l>i-lii»|>!*,  i.  'm^. 
LatarvH.  «-t-ii|'iii>:  fr«im,  ir.  liij. 
l«eAil.  Btr«liit>;.  i\.  'J'i'i. 
I.MiJiiijt  iiitrrfLfit'iriL-s,  iii.  41'*. 
Lrap'Vrnr.  ii.  111. 
lieaiir,  ii.  ol7.  u|  p.  2. 

ami  rcU'a^«*,  ii.  •1^:'*,  app.  *J. 

rntry,  aiitl   uu^tvr,  rulo  to  cunfn*,  iii.  '^Ki, 
a|i|».  '.*. 
I.WI.  ir.  •J7.{.  m.  4-.M. 
Lepicii*^.  ti.  ••1'.'. 

^ulitrarltMi  uf,  iti.  '•*<. 
LrfT^il  r-tnt«<  It  UU\  ii.  121.  I'Jt;,  IJO. 
t«e^!ttiiii>  «*iiii-ti(iiti<iii*.  i.  hj. 
ItCgi-lnli^i*  {>--wir.  i.  147. 
lM>|ri->I  iiurr,  h<<w  fnr  «'>iiitrulUbl«%  i.  101. 
Lf^itiiiiitf  I'll.!  1.  1.  4i'». 
l«ciiiiiii);.  ti.   I'»l. 
l<i*t(iT.  iltriii:iii  iiiij  iu<iiii*T,  Al<*..  It.  111. 

uii-i^t^i*.  ti-r  «lt*<-tiu>;  a  l'iaht>|>,  i.  'M'J. 
ill  I  ii .till' I'M  ,  :it.  I  l-'i 

thrvaleiiiii;;.  n.  1-.7.  14  4. 
I#«»tliT*-ji:ili':.t,   ,1.  .U»'i. 
l.^vtut  lllll  .     .  fi.',    III.    '.»,    l'o'». 

/.rtiiri  '.i.-i  i».  mil  i.f.  i.i.  417- 
Lciitir^l  •liV'K''".  1.    I  •'. 

l«oT\iiii;  iii<iiit-\  H.ti.i'Ui  cxti-riit  «'f  parliament, 
'i.  ll«i. 
ii.ir  N^  1.11*1  ::ii-  kiit};,  ir.  *«]. 
I.i'«<llir!*«.   \\.  I'l 
/.'/  "Lin  ■■••.!.  t  1.  ■!  1 1. 
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agrri-,  ,u  ;»  !iuc, 
730 

11.  •> 

'•». 

app.  II. 

L-.i*rn«rtl  coral*,  i.  .V*! 
Lifcn^tiiK  of  Im  .k*.  IV.  I'tJ.  110. 
/.frri.',!!  r  ■«'^»rfi.i*wi/«,  II.  J.jil,  app.    II. 

/'•yii'*i(/i.  111.  J.*'.*. 

Lii*;r«*,  I.  •i'»7. 

I.if-uirti«iii.  lunl,  i.  41.,  iv.  .7:2. 

I.ifr,  i.  1L".(. 

anriuitir*,  li.  4*'* I. 

cnuir^  agiiit-t,  t«.  177. 

r«tati<  l<r.  ii.  Ijti.  app.  &. 

/.iyii.  i  i:.*:.  III.  11*'. 

LiiCfAiiCc.  I.  •!*'**. 

Li|:ii(.  II.  1 1. 

||..U«C«.    I.     m*'l\. 

prr«uiii|.ii(»a,  ui.  371. 
Liiiiti*.  I.  |.*i). 

Liuitati-ii  <»f  mln^«.  action*,  ael  i 
til.  K**.  1«^*«.  VjZ,  1>.,  JoU,  IV 

Jil'i,  ;;'•!.  i-jij. 

r«tai'.  11.  1-Vi. 

»tAlulr9  of.  ill.  tjO^. 
Limitc<l  a'lminivtraUua,  ii.  au4, 

fve.  II.  Iiv.i. 

prii|»ert^.  li.  ',VA. 
Liitral  c<>ii«aD,;uiuitT,  ii.  ;^J3. 

ilriicrhi.  II.  .111. 

of  the  cr>«n.  i.  I'Jl. 

warranljr.  li.  '^il. 
Li  urn,   •traliDg  friiB  pUcc  wf 

Lip.  cuttinK  of.  IT.  ;!ijT. 
Literary  prii|frr1jr.  ii.  4*W». 
LitiiSK.U!!  rburrh.  in.  UI4.  UK. 
Ltlllrtttii,  i.  7J.  7;t. 
Lilurgj.  rfttlintc  t.f.  iv    JjO. 
Li^rrj  :u  rhi«alri,  ii.  o^. 
<|i*r«i,  li.  •*!•'*. 
Uw,  li.  M*\. 

of  »ri«in.  It.  I'.ll.  app    1. 
L<iaii*.  c<.mpu!«;Tr.  1.  14^1.  it.  424. 
L>M'al  arti<>n«,  iii.  '.".il. 
L't-i.itj  Iff  trial.  III.  ^M.  iT.  90S. 
Lk-L*  "D  rivrr*,  i]r»tntjiD|C  iv.  141 
L  fCti*.  lt«  rfffrti  BpuB   U«  ftb«l 

II.  '»•«.  It.  417. 
I«i>Ilanlv.  iv.  47. 
L'*ii'li>n,  courts  of.  iii.  81. 

cu!itom«  uf.  i.  7't,  7A.  il.  Til^. 

fr&ochi^n  ttf,  Rut  foKciial4(t,  iii  ^.^  ;«    fSt 

iii«T>>r  an>l  aMrrmca  of,  tkcir  c«ft.Sitfmi«.  al 

.;.:4. 

L»rl  anil  Ta!i«al.  ii.  ImS. 

f<-  -U1.  ih 
Lor  i«  finiDiittrvf  fur  coarta  of  matkv,  i^  SA. 

hi»u*«  4<f.  iK«  allra^laaia,  L  |€« 

111 IV  k:!I  llir  kilig'i  «l««r.  lb. 

pp. ritual,  i.  ItVi. 

t«-nip'<ral,  i.  l'*7. 

tii-f.  Iv   JV*.  LHX),  440. 
t««it(t  rir«.  IV.   1»J«. 
Linai.f..  1  .*.4»|.  ii.  291.  iv.  24w 

c   iTi.irii-.  r  •  f.  Ill    4J7. 

Ill  irria^^  «.f.  i.  4*lV. 
Luiurr.  IV.  17'i. 


U««^op.    L    U. 


Ml!  1«>r-r>ot«.  •fcmling 
Mai  11-  u>r«.  1.  uikV 
Mi,;:>tr4le».  i.  1  lij. 

«  )  {-rrwiii'D  t>f.  IV    141. 

•u«...r  linair.  t   3^. 

•uprroM,  L  I4d. 


IV. 


INBBX. 


Magna  a^sua  tUytnda^  writ  dif,  iii.  851. 

carta,  i.  127,  vr.  428.  425. 
ito  content!*,  iy.  428,  424. 
Mainour,  iii.  71,  it.  807. 
Mainpernors,  iii.  128. 
Mainprize,  writ  of,  lb. 
Maintenance  of  bastards,  i.  458. 
children,  i.  447. 
parents,  i.  453. 
buits,  i.  429,  ir.  184. 
wife,  i.  442. 
Making  law,  iii.  348. 
Mala  in  se,  i.  54. 

prohibilUy  i.  57. 
Mul-administration  of  goTemment,  It.  121. 
Male  preferred  to  female  in  descents,  L  194,  ii. 
212. 

line  preferred  to  female,  i.  194. 

stock  preferred  to  female,  ii.  284. 
Malice  express,  !▼.  199. 

implied,  iv.  200. 

prepense,  iy.  198,  206. 
Malicious  mischief,  iy.  248. 

prosecution,  iii.  126. 
Malt-tax,  i.  318. 
Man,  island  of,  i.  IOC. 
Mandamus,  writ  of,  iii.  110,  264,  iy.  441. 
Mandates,  royal,  to  the  judges  in  priyate  causes, 

i.  142,  iv.  420. 
Manhood,  ii.  54. 
Manor,  ii.  90. 
Mansion-house,  iv.  224. 
Manslaughter,  iy.  191. 

conyiction  of,  iv.  app.  4. 
Man-stealing,  iv.  219. 

Manufacturers,  seducing  them  abroad,  iv.  160*. 
Manufactures,  encouragement  of,  iv.  428. 
Manumission  of  villeins,  ii.  94,  347. 
Marchers,  lords,  i.  397. 
Marches,  ib. 
Mnreschal,  lord,  iii.  38. 

his  court,  iii.  68. 
Marine  felonies,  how  clergyable,  iy.  874. 

triable,  iv.  269. 
Mariners,  wandering,  iv.  104. 
Marines,  i.  419. 
Maritagium,  ii.  70. 
Maritare^  ii.  71. 
Maritime  causes,  iii.  106. 

courts,  iii.  68. 

state,  i.  419. 
M;irk.  subscribed  to  deeds,  ii.  305. 
Market,  i.  274,  iii.  218. 

clork  of,  hi'*  court,  iv.  275. 

overt,  ii.  440. 

town-*,  i.  11'). 
Marque  .'unl  reprisal,  i.  258. 
Marqni-scs,  i.  I>'J7. 
Marri  ig*,  i.  4Jv>. 

clrtnile«<tine  or  irrcpnlar,  i.  439,  iv.  162. 

contract,  suit  for,  iii.  93. 

forcible,  iv.  2  iS. 

in  chivalry,  ii.  70,  iv.  418,  420,  421. 
socage,  ii.  88. 

licensi's  an  I  reiristers,  forging  or  destroying, 
iv.  ir.:i.  218. 

of  roval  l-iinilv,  i.  220*,  iv.  117. 

pr(»of  <tf.  iii.  140. 

j)ro|»erty  by,  ii.  41^3. 

settlement,  ii.  \\\\\. 
its  autiquity,  ii.  138. 


Marriage  Mttlement,  when  good,  i.  440. 
Biarshid  of  the  king's  bench,  iii.  48. 
custody  of,  iii.  48,  285. 
host,  certifloate  of,  iii.  888. 
Marsbalsea,  court  of,  iii.  76,  iy.  276. 
Martial,  courts,  i.  416. 

Uw,  i.  418,  iy.  486. 
Mass-books,  It.  115. 
Master  and  tervant,  i.  428. 

in  chancery,  ilL  442. 

injuries  to,  iii.  142. 

of  the  rolls,  iU.  442. 
his  judicial  authority,  ilL  460. 
Materia  prima,  iiL  822. 
MaUma  matemia,  ii.  286. 
Matrimonial  causes,  iii.  92. 
Matrons,  jury  of,  iii.  862,  Vt.  895. 
Maxims,  i.  68. 
Biayhem,  i.  180,  ui.  121,  It.  205. 

appeal  of,  It.  814. 

inspection  of,  iiL  882. 
Biayors,  It.  418. 
Measures,  L  274,  It.  275,  424. 

false.  It.  159. 
Mediate  states  of  the  empire,  it.  60. 
MedieiaU,  jury  de,  iu.  860,  iy.  128,  166,  278, 

852. 
Mediterranean  passes,  counterfeiting  of^  It.  248. 
Members  of  parliament,  i.  158. 
Memory,  time  of,  iL  81. 
Menaces,  iii.  120. 
Menial  servants,  i.  425. 
Mema  ei  tKoro,  divorce  a,  i.  440,  iiL  94. 
Mereen-4age,  i.  65,  iy.  412. 
Merchants,  custom  of,  i.  75. 

foreign,  i.  260,  iv  424. 
Mercheta,  ii.  88. 
Mere  right,  ii.  107. 

not  assignable,  ii.  290. 
Merger,  ii.  178. 
Mesne  lords,  ii.  59. 

process,  iii.  279,  415. 

profits,  action  of  trespass  for,  iiL  205. 

writ  of,  iii.  284. 
Metaphysics,  their  effects  upon  law  and  theology 

ii.  58,  iy.  417. 
Mkhel'jfemote,  i.  147. 
Michd'tyfwtk,  ib. 

Middlesex,  bill  of,  iii.  285,  app.  18. 
Migration,  ii.  7. 
Military  causes,  iii.  108. 

courts,  iii.  68. 

feuds,  ii.  57. 

offences,  i.  416,  iv.  102. 

power  of  tlie  crown,  i.  262. 

sUte,  i.  408. 

tenures,  L  287. 

testament,  i.  418. 
Militia,  i.  410,  412,  418. 
Mines,  i.  295. 

destroying  their  works,  iv.  246. 

stealing  ore  out  of,  iv.  284. 
Minority,  none  in  the  king,  L  248. 
Minors  not  to  sit  in  parliament,  L  162. 
Minstrels,  ii.  96. 

Misadventure,  homicide  by,  iv.  182. 
Mischief,  malicious.  It.  24i8. 
Misdemeanour,  iv.  1,  5. 
Mise,  iii.  805,  app.  5. 
Misfortune,  iv.  26. 
Mhwomer,  iiL  802,  It.  884. 
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Nuncapntire  wills,  ii.  500. 
Nurture,  guardian  for,  i.  461. 
Nuisance,  abatement  of,  iii.  6. 

assize  of,  iii.  22L 

common,  iv.  166. 

priTtttc,  iii.  216. 

0%th  fx  ofiirio,  iii.  101,  447. 

of  the  party,  iii.  881,  437. 
Oaths  to  the  government,  refuMil  or  naglaot  to 
take  them,  i.  308.  iv.  116,  123. 

Toluntarjr  and  extra-judioial,  !▼.  187. 
Obedience  to  parents,  i.  452. 
Objects  of  the  laws  of  England,  i.  121. 
Obligation  of  human  laws,  i.  57. 

or  bond,  ii.  340,  app.  13,  iii.  app.  19. 
Obstructing  of  process,  iv.  129. 
Oconpancj,  ii.  8,  8,  258,  400. 
Odhal  right,  ii.  45. 
Odio  et  aticy  writ  de^  iii.  128. 
(Economy,  public,  offences  against,  It.  162. 
Office  found,  iii.  259. 

inquest  of,  iii.  258. 
Officers,  arrest  by,  It.  292. 

killing  them  la  executing  their  office,  It.  200; 

of  courts,  their  certificates,  iii.  886. 

refusal  to  admit,  iii.  264. 

removal  of,  ib. 
Offices  i.  272,  ii.  36. 

and  pensions,  duty  on,  i.  827. 
Officio^  oath  «x,  iii.  101,  447. 
Oleron,  laws  of,  i.  419,  ir.  428. 
Opening  counsel,  iii.  866. 
Oppression  of  crown,  how  remedied,  L  244. 

mngistrates,  iv.  141. 
Option  of  the  archbishop,  i.  881. 
Optional  writs,  iii.  274. 
Orchards,  robbing  of,  iv.  233. 
Ordeal,  trial  by,  iv.  342,  414,  425. 
Order  of  session?,  iv.  272. 
Orders,  holy,  i.  388. 

Original  contract  of  king  and  people,  i.  211,  288. 
society,  i.  47. 

conveyances,  ii.  310. 

of  a  deed,  ii.  296. 

process,  iii.  279. 

writ,  iii.  272,  app.  7,  18. 
Orphanage,  ii.  519. 
Ostium  fcclesia^  dower  ad^  ii.  132. 
Overseers  of  the  poor.  i.  369. 
Overt  act  of  treason,  iv.  79,  86,  857. 

market,  ii.  449. 

pound,  iii.  12. 
Ouster  of  chattels  real,  iii.  198. 

freehold,  iii.  107. 
Oustrrlrmainy  ii.  08. 

Outlawry,  i.  142,  iii.  284,  app.  16,  iv.  819. 
Owling,  iv.  154. 
Oytr,  iii.  299,  app.  22. 

and  Urminer^  commission  of,  iv.  269,  app.  1. 
justices  of,  killing  them,  iv.  14. 
Oycz,  iv.  340. 

Pains  and  penalties,  act  to  inflict,  iv.  259. 
i'a»>,  matter  in,  ii.  294. 

trial  prr^  iii.  340,  iv.  349. 
Palace  court,  iii.  70. 
Palatine  counties,  i.  117,  iv.  481. 

their  courts,  iii.  78. 
Pandects,  i.  81. 

discovered,  i.  17,  81. 


Panel  of  jurors,  iii.  856,  It.  803,  860. 
Papal  encroachments,  iv.  104. 

process,  obedience  to,  iv.  115. 
Paper  book,  iii.  817,  407. 

credit,  i.  880,  U.  466,  iv.  441. 
Paptrian  code,  i.  81. 
Papists,  children  of,  L  449,  451. 

incapacities  of,  it  257,  298. 

laws  against,  iv.  55,  87,  482. 
Paramount,  lord,  ii.  59,  91. 
Paraphernalia,  ii.  485. 
Paravail,  tenant,  iL  60. 
Parcels  in  a  conveyance,  iL  app.  1»  2,  4. 
Parceners,  iL  187. 
Parco  fraeto,  writ  de,  iii.  146. 
Pardon,  It.  816,  887,  876,  896. 

for  disoofering  aooompUoea  or  raoaiftfi^  ir. 
881. 

not  pleadable  to  impeachaent,  L  886»  It.  201. 
899,440. 
Pardoning,  prerogativa  of,  L  269,  !▼.  897. 
Parent  and  child,  i.  446. 

ii^aries  to,  ilL  140. 
Parental  power,  i.  452. 

Parents,  sc,  their  oonieiii  to  aarriagt^  L  417. 
Paret  eurtit,  ii.  54. 

trial  per,  iii.  850. 
Parish,  L  112. 
Parish-clerk,  i.  895. 
Park,  ii.  88,  416. 
Parliament,  L  141, 147,  It.  412,  426,  428,  440. 

oonrt  of  tha  king  in,  It.  259,  268. 

disQse  of,  iv.  487. 

of  France,  i.  147. 

power  of,  i.  160. 

rolls,  L  182. 

summons  of,  i.  150. 
Parliamentum  imdoctum,  L  177. 
Parol  conveyances,  iL  297. 

demur  of,  iii.  800. 

evidence,  iiL  869. 

or  pleadings,  iii.  298. 
Parricide,  iv.  202. 
Parson,  i.  884. 

imparsonee,  i.  891. 
Particular  estote,  ii.  166. 

tenants,  alienation  by,  IL  274. 
Parties  to  a  deed,  iL  296,  app.  2,  8. 

fine,  ii.  855. 
PartiUon,  ii.  189. 

deed  of,  ii.  828. 

writ  of,  iL  189,  iii.  802. 
Partnership,  cognisable  in  equlfy,  iiL  487. 
Passports,!.  269. 

violation  of,  iv.  68. 
Pasture,  common  of,  iL  88. 
Patents,  ii.  846. 

for  new  inventions.  It.  159*. 

of  peerage,  i.  400. 
precedence,  iiL  28. 
Patent-rolls,  ii.  846. 

writs,  ib. 
Patema  patemit,  it.  286. 
Patriam,  trial  per,  iiL  849,  It.  849. 
Patronage,  ii.  21. 

disturbance  of,  iii.  242. 
Pauper-causes,  iiL  400. 
Pawns,  ii.  452. 
Payment  of  deceased's  dabts,  iL  611. 

money  into  court,  iii.  804. 
Peaet  and  war,  ri|^i  of  makiig^  L  267. 
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Popish  recusants,  iy.  6C,  124. 

seminarieH,  education  in,  i.  451,  It.  55,  115. 
maintaining,  if.  116. 
Popular  actions,  ii.  437,  iii.  161. 
Portions,  method  of  rai^ng,  ii.  app.  7. 
Port-reeve,  iv.  413. 
Ports  and  havens,  i.  264. 
Positive  proof,  iii.  871. 
j^oMse  comitatusy  i.  343. 

neglecting  to  join,  iy.  122. 
Poisessw  J  rat  rig  J  ii.  227. 
Possession,  actual  right  of,  iii.  180. 

apparent  right  of,  iii.  177,  179. 

estates  in,  ii.  103. 

naked,  ii.  195,  iii.  177. 

property  in,  ii.  389. 

right  of,  ii.  196. 

writ  of,  iii.  202,  412,  app.  12. 
Possessory  action,  ii.  198,  iii.  180. 
Possibilities  not  assignable,  ii.  290. 
J*04tf  writ  of  entry  in,  iii.  182. 
Post-disseisin,  writ  of,  iii.  188. 
Po9tea^  iii.  380,  app.  11. 
Post-fine,  ii.  3o0. 

Posthumous  children,  i.  130,  ii.  169. 
Post-letters,  stealing,  iv.  239. 
Post-man  in  the  exchequer,  iii.  28. 
Post-office,  i.  321. 

misbehaviour  of  its  officers,  iy.  284. 
Pound,  iii.  12. 
Poundage,  i.  316,  iv.  437. 
Pound-breach,  iii.  146. 
Pow-dike,  cutting,  iy.  243. 
Power  of  the  crown,  i.  2o0. 

parent,  i.  452. 
Poyning's  law,  i.  102,  103. 
Prffcipr^  writ  of,  iii.  274. 

1/1  CfipiU^  writ  of,  iii.  195. 

common  recoveries,  ii.  358,  app.  17. 
fines,  ii.  350,  app.  14. 

tenant  to,  iii.  182. 
Prxmunire,  iv.  103,  428. 
Praetor's*  edict?*,  i.  80. 
Pre-auflience,  iii.  28. 
Prebendary,  i.  383. 
Precedence,  i.  226,  272,  iii.  105. 

of  royal  family,  i.  226. 

patent  of,  iii.  28. 

table  of,  i.  405. 
Precedent  conditions,  ii.  154. 
Precept  of  election  to  parliament,  i.  178. 
Pre-contract,  i.  4^4. 
Predial  titlic^,  ii.  24. 
Pre-emption,  i.  287,  iv.  116,  424,  489. 
Pregnancy,  plea  of,  iv.  394. 

trill  of,  i.  45(»,  iv.  39.'». 
Premier  geiji'ant,  iii.  28. 
Promises  of  a  deed,  ii.  298,  app.  1,  2,  8. 
PrcrogUive.  i.  141,  237,  252,  iv.  431,  432. 

causi's  (if  its  increase  and  decline,  iv.  488. 

compurativo  review  of,  i.  330,  if.  440. 

contempts  agfiinst,  iv.  122. 

copyrijjlits.  ii.  410. 

court,  ii.  50'J,  iii.  05. 

fchmicM  ag.iin.^t,  iv.  98. 

propiTty  by,  ii.  408. 
Prescription,  ii.  2«>3. 

corporations  by,  i.  473. 

time  of,  ii.  31. 
Presentation  to  benefices,  i.  3R8,  ii.  23. 
Presentulivo  advowsons,  ii.  22. 


Presentment  of  copyhoia  snrrenden,  U.  809. 

offenoes,  iy.  801. 
President  of  the  council,  L  280. 
Press,  liberty  of,  iy.  151. 
Pressing  of  seamen,  i.  420. 

to  death,  iv.  828. 
Presumptions,  iii.  871. 
Presumptive  evidence  of  felony,  iy.  858. 

heir,  ii.  208.  ^ 

Pretended  titles,  selling  or  buying,  iy.  188.  i 

Pretender  and  his  sons,  treasons  relating  to,  !▼• 

91. 
Prevention  of  crimes,  iy.  251. 

homicide  for,  iv.  180. 
Price,  ii.  446,  454. 
Priest,  i.  888. 
Primm  preceM^  L  881. 
Primary  cooyeyancea^  ii.  809. 
Primer  fim^  it  850. 

«afM,  ii.  66,  87,  iy.  418. 
Primogeniture,  L  194,  ii.  214,  iy.  421. 
Prince  of  Wales,  i.  225. 
Princes  of  the  blood  royal,  i.  226. 
Princess  of  Wales,  yiolating  her,  i.  225,  iy.  81. 

royal,  i.  225. 
yiolating  her,  i.  225,  iy.  81. 
Principal  and  accessory,  iy«  84. 

challenge,  iii.  868. 
Prior,  i.  155. 
Priority  of  debts,  ii.  511. 
Prisage,  i.  815. 
Prison,  breach  of,  iv.  180. 
Prit,  iy.  889. 
Private  act  of  psriiamcnt,  i.  86,  iL  844. 

nuisance,  iii.  216. 

persons,  arrest  by,  iv.  203. 

wrongs,  iii.  2. 
Priyately  stealing  from  the  person,  iv.  241. 
Privies  to  a  fine,  ii.  855. 
Privilege,  i.  272. 

bill  of,  iii.  289. 

from  arrests,  ib. 

of  parliament,  L  163. 

writ  of,  i.  165. 
Privileged  places,  iv.  129. 

villenage,  ii.  98. 
PrivUe^iOy  i.  46. 
Privatum  eUrieaUf  iv.  865. 

property />r(^ter,  ii.  894. 
Privy  council,  i.  229. 

counsellor,  killing  or  attempt  to  kill,  L  281; 
iv.  100. 

parse,  i.  884. 

seal,  ii.  847. 

signet,  ib. 
forging  them,  iv.  89. 

tithes,  i.  387. 

verdict,  iii.  877,  iv.  860. 
Prize  causes,  iii.  108. 

commission  of,  iii.  69. 
Probable  presumption,  iii.  871. 
Probate  of  will,  ii.  508. 
Procedendo,  writ  of,  i.  853,  iii.  109. 
Process,  civil,  iii.  279,  app.  18. 

criminal,  iv.  818. 

obstructing  its  ezecation,  iv.  129. 
ProeAein  amy,  i.  464. 
ProclamaUons  by  the  king,  i.  270,  !?.  481. 

of  a  fine,  iL  852,  app.  16. 
estrays,  i.  298. 

on  attachment  in  chaneery,  ilL  444. 
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Rack-rent,  ii.  48. 
Kank,  modtu^  ii.  80. 
RuDisom,  \y.  380. 
Rape,  appeal  of,  iv.  814. 

in  counties,  i.  117. 

of  women,  iv.  210, 
Rapina,  iv.  241. 
Ra»ure  in  a  deed,  ii.  808. 
Rationahili  parte  bonarum,  writ  de^  IL  492,  516. 

writ  of  right  de,  iii.  194.  , 

Rationabilin  dos,  ii.  184. 
RaTishmcnt  of  children,  iii.  141. 
ward,  ib. 
wife,  iii.  139. 
Reading  of  deeds,  ii.  804. 

on  claim  of  clergy,  if.  867,  441. 
Real  actions,  iii.  117. 

assets,  ii.  244,  802. 

chattels,  ii.  886. 

composition  for  tithes,  ii.  28. 

things,  ii.  10. 
Reason  of  the  law,  i.  70. 
Reasonable  part,  ii.  492,  616,  It.  408,  424. 
Reassurance,  ii.  400. 
Rebellion,  commission  of,  iii.  444. 
Rebutter,  iii.  310. 
Recall  uf  subjects  from  abroad,  i.  266,  W.  122, 

160*. 
Recaption,  iii.  4,  iv.  863. 

writ  of,  iii.  161. 
Receiving  stolen  goods,  iv.  182. 
Recitals  in  a  deed,  ii.  298,  app.  4. 
Reclaimed  animals,  ii.  891. 
Recognizance,  ii.  341. 

for  the  peace  or  good  behavioar,  it.  262. 

in  nature  of  statute  staple,  ii.  160,  842,  W. 
431. 

of  fine,  ii.  app.  15,  16. 
Recompense  in  value,  ii.  359. 
Reconciliation  to  the  pope,  &c.,  iv.  87. 
Reconl,  i.  i)\\  iii.  24,  iv.  426. 

assurance  by,  ii.  844. 

court  of,  iii.  24. 

debt  of,  ii.  405. 

embezzling  of,  iv.  128. 

of  action:*,  ii.  app.  18,  iii.  817,  app.  8,  0,  21. 
forcible  entry  or  detainer,  iv.  148. 
riot,  iv.  147. 

trial  by,  iii.  330. 

vacating  of,  iv.  128. 
Reeorduri  facia*  loquelam,  iii.  84,  87,  196 
Recovery,  common,  ii.  116,  271,  867,  app.  17, 
iv.  429. 

in  valu',  ii.  350,  app.  19. 

reversj.il  of,  when  suffered  of  oopyhold,  iL  868, 
iii.  100*. 

roll,  ii.  3'>8,  npp.  17. 
Recreant,  iii.  340,  iv.  848. 
Rector  of  a  church,  i.  384. 
Rectorial  tithes,  i.  388. 
Recusants,  pojM^h,  iv.  55,  124. 
Renifa'io  jidrii,  i  i.  301. 
Reddendum  of  ji  det'd.  ii.  299,  app.  1,  8. 
Re-disst'i>in.  writ  of,  iii.  188. 
Redress  of  injuries,  iii.  2. 
Reference'  to  masters  in  chancery,  iii,  458. 
Reform.! t- on  of  relijrion,  iv.  430. 
Refusal  of  a  clork.  i.  889. 
Regaliii  mnjnra  ef  minora,  i.  241. 
Regard,  court  of,  iii.  71. 
Regardant,  villeins,  ii.  93. 


Regent,  i.  248. 

qaeen,  i.  219. 
Register  of  deeds,  ii.  348. 
marriages,  iv.  168. 
seamen,  i.  419*. 
Regittrum  omnium  bremmm,  iii.  188. 
Remnant,  queen,  i.  219. 
Regrating,  iv.  160. 
Rejoinder,  iii.  810. 

in  error,  iii.  app.  25. 
Rehearing,  iii.  458. 
Relation  back  in  bankmptey,  ii.  486. 
forfeiture,  iv.  881,  886,  887. 
judgments,  iii.  420,  421. 
Relations,  private,  i.  422. 

public,  i.  146. 
Relative  rights  and  duties,  L  128,  146. 
ReUtor,  in  informaUons,  iii.  264,  427,  It.  808. 
Release  of  lands,  ii.  824,  app.  8. ' 
Relief,  li.  56,  65,  87,  iv.  418,  420,  421. 
Religion,  oiTenees  against,  It.  48. 
Religions  impostores,  iv.  62. 
R€m,  information  in,  iii.  262. 
Remainder  in  chattels  personal,  it  898. 

of  lands,  i.  164. 

writ  of  formedon  in,  iii.  192. 
Remedial  part  of  laws,  L  55. 

statute,  i.  86. 
Remise,  ii.  app.  15. 
Remitter,  iii.  19,  190. 
Removal  of  poor,  i.  864. 
Rent,  it  41,  42,  57,  299. 

charge,  ii.  42. 

remedy  for,  ilL  6,  206,  281,  It.  441. 

seek,  ii.  42. 

■enrice,  ii.  41. 

subtraction  of,  iii.  280. 
Sipeiitum  namntm,  iii.  149. 
Repleader,  iii.  895. 
Replerin,  iii.  18,  170. 

action  of,  iii.  146. 

bond,  iii.  14a 
RqfUeatio,  liL  810. 
Replication  at  law,  iii.  809,  app.  4,  28. 

in  criminal  cases,  iv.  889,  app.  6. 
equity,  iii.  448. 
Reports  by  the  master  in  dianeery,  iii.  458. 

of  adjadged  casea,  i.  71. 
Representation  in  descents,  ii.  217. 
of  the  erown,  i.  194,  201. 
distribution,  ii.  517. 
parliament,  i.  168. 
Reprieve,  iv.  894. 
Reprisal  of  goodis  iii.  4. 
Reprisals  on  foreigners,  i.  258. 
Republication  of  will,  ii.  879,  502. 
Repugnant  conditions,  iL  156. 
Reputation,  i.  184. 

injuries  to,  iii.  128. 
Requests,  court  of,  i.  281,  ill.  51. 

for  small  debts,  iiL  81. 
Rere-fiefs,  ii.  57. 
Rescripts  of  the  emperor,  L  59. 
jeeteoM,  writ  of,  iii.  146. 
Rescue,  iii.  12.  170.  iv.  125,  181. 
Residence,  i.  890,  892. 
Rendtmm  of  intestates'  effects,  U.  514^ 
Resignation,  i.  882,  898. 
ResisUnee,  i.  251.  iv.  486,  440. 
Resplto  of  jary,  iii.  854,  app.  10. 
ie^pwi^bal  •tfslfi',  iU.  808,  897,  !▼.  IS8. 
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Sealo,  their  antiquity,  U.  806. 
8ea-iuark9,  i.  204. 

derrtrwyiujf,  i.  294. 
Seamen,  i.  420. 
Seamen's  wages,  iii.  107. 

wills  or  powers,  counterfeiting,  It.  248. 
Soc(»niI  (Icliyerance,  writ  of,  iii  160. 

suroh:irgo,  writ  of,  iii.  239. 
Secondary  confejances,  ii.  824. 

use,  ii.  335. 
Secrt't.-irieH  of  ntate,  i.  888. 
Sfcta,  iii.  295,  344. 

ad  molmdinum^  &c.,  writ  de^  iii.  285. 
Seeunda  s'tperoneratione,  writ  de,  iii.  239. 
SecuiiticH  fur  mouoj,  their  true  oonstmcUoo, 

iii.  4:i9. 
Security  for  good  behaviour,  W.  251,  2oC. 
peace,  iv.  251,  254. 

of  person,  i.  129. 
Seduction  of  women-children,  W.  209,  212. 
Seisin,  ii.  209. 

for  an  int<taDt,  ii.  181. 

livery  of,  ii.  811,  app.  1. 

writ  of.  iii.  412,  ii.  359,  app.  10. 
Seitiing  of  heriots,  &c.,  iii.  15. 
SeUcfi  indices,  iii.  366. 
Self-ilofence,  iii.  3. 

homicide  in,  i.  130,  iv.  188. 
Self-murder,  iv.  189. 
Semi-plena  probatio,  iii.  370. 
Senaftis  conxultay  i.  80,  86. 

dccrcfa,  i.  86. 
Septennial  elections,  i.  189,  440. 
Sequestration  in  chancery,  iii.  444. 

of  a  benefice,  iii.  418. 
Serjeant,  ancient,  iii.  28. 

at  arms  in  chancery,  iii.  444. 
law,  i.  24,  iii.  27. 

premi«T,  iii.  28. 
Serjennty,  grand,  ii.  78. 

petit,  ii.  81. 
Servants,  i.  423. 

battery  of,  iii.  142. 

embezzling  their  master's  goods,  iv.  280,  281. 

firing  houses  by  negligence,  i.  431,  !▼.  222. 

larceny  by,  iv.  230. 

master  when  answerable  for,  i.  429,  430,  48], 
iii.  154. 

retainer  of.  i.  425. 

tax  on,  i.  320. 
Service,  feodnl,  ii.  54. 

heriot,  ii.  422. 
Session,  great,  of  Wales,  iii.  77. 

of  gaol -delivery,  iv.  app.  3. 
('//'*'•  and  terminer,  iv.  app.  1. 
pailiament.  i.  186,  187. 

qimrtor,  iv.  271,  274. 
Set-off,  iii.  304,  iv.  442. 
Settlement,  act  of,  i.  128,  217,  It.  440. 
Settlements  of  the  poor,  i.  362. 
Several  fi>lierv,  ii.  30. 
Severalty,  estates  in,  ii.  179. 
Sever  iiu*e  of  jointure,  ii.  18.5. 
Severity  of  punishment,  iv.  16. 
Sew»  rs.  e(»mmisirioner3  of,  iii.  73. 
Sext'ius.  i.  305. 
Sheep,  &c..  Stealing  or  killing  with  intent  to 

steal,  iv.  238. 
Shepw  IV,  court  of,  iii.  79. 
Sherl'f.i.  117,  339,  iv.  292,  418,  427. 
SbcritT's  court,  in  London,  iii.  80. 


Sheriff's  touFD,  iv.  278,  411,  424. 
Shifting  use,  ii.  385. 
Shipmoney,  iv.  487. 

Ships  in  distress,  plundering  them,  L  294,  i? 
235,  288. 

malicioai>lj  destroying,  i.  294,  It.  244. 
Shire,  i.  117. 

Shouting  at  another,  iT.  207. 
Shop-books,  iii.  868,  869. 
Shrubs),  destroying  of,  iT.  246. 

stealing  of,  iv.  283. 
Shroud,  stealing  of,  ii.  429,  vr,  285. 
Si  feeerit  te  ieeurum,  iiL  274,  App.  7. 
Signet,  privy,  ii.  847. 
Si^ifieavU,  writ  of,  iii.  102. 
Signing  of  deeds,  ii.  806,  app.  8,  12,  13. 
Sign-manual,  ii.  847. 

forging  it,  ir.  89. 
Similitude  of  handwriUng,  it.  868. 
Simony,  i.  888,  893,  ii.  278,  iv.  62. 
Simple  contract,  debt  by,  u.  466. 

larceny,  iT.  229. 
Sine-cure,  i.  886. 
Single-bond,  ii.  840. 

combat,  iv.  846. 

Toucher,  ii.  app.  17. 
Sinking-fund,  i.  882. 
^1  non  omneSf  iii.  69*. 
Six  clerks  in  chancery,  iii.  448. 
Sixpenny  deduction  from  pensions,  Ac,  i.  827. 
Slander,  iu.  123. 
Slavery,  i.  418,  428. 
SlaTes,  i.  127. 
Sledge,  iT.  92.  876. 
Sluices  on  riTers,  destroying,  it.  144. 
Small  debts,  courts  for,  iii.  81,  iT.  441. 

Uthes,  i.  887. 
Smoke-farthingii,  i.  826. 
SmaggUng,  i.  817,  iv.  164. 
Socage,  ii.  79,  It.  419. 

ft-ee  and  common,  ii.  79. 

guardian  in,  i.  461. 

Tillein,  ii.  98. 
Society,  its  nature,  i.  47. 
Sodomy,  It.  216. 

Sodor  and  Man,  bishopric  of,  i.  107,  112. 
Sokemans,  ii.  100. 
Soldiers,  i.  408. 

wandering.  It.  164. 
Sole  corporations,  L  469. 
Solicitor,  iii.  26. 

general,  iii.  27. 
Son  attault  dtmt%ne^  iiL  120,  806. 
Sophia,  prinoesfl,  heirs  of  her  body,  L  217. 
Soroerr,  It.  60. 
SoTeretgnty,  i.  49. 

of  the  king,  i.  241. 
Soul-scot,  ii.  426. 

South-Sea  Company,  misbehariour  of  Its  offieeri; 
iT.  284. 

fund,  i.  831. 
Speaker  of  each  house  of  parliament,  L  181. 
Speaking  with  prosecutor,  iv.  868. 
Special  administration,  ii.  603. 

bail,  iii.  287,  app.  19. 

bailiff,  i.  845. 

bastardy,  i.  464. 

case,  iii.  878. 

demurrer,  iii.  316. 

imparlance,  iii.  801. 

Jury,  iiL  867. 
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Tail  after  possibility  of  issue  extinct,  iL  124. 

female,  ii.  114. 

general,  ii.  113,  app.  6. 

male,  ii.  114. 

special,  ii.  113. 

tetiaDt  in,  ii.  112. 
Taking,  felonious,  iv.  230,  282. 

unlawful,  iii.  145. 
Tale,  or  count,  iii.  293. 
Tales  df  circurnstantibWf  iii.  366,  app.  14,  !▼.  854. 

writ  of,  iii.  364. 
Talionis  lejc,  if.  12. 
Talliftge,  i.  311,  iv.  419,  426. 
Tariff,  i.  .>;3. 

Taxation  bv  the  house  of  commons,  i.  168. 
Taxes,  i.  140,  308,  iv.  426,  489. 

their  annual  amount,  i.  327,  333. 
Tailor,  common,  action  against,  iii.  165. 
Technical  words  in  indictments,  iv.  306. 
Temporalities  of  bishops,  their  custody,  i.  282, 
iv.  421. 
restitution,  i.  380,  iv.  421. 
Tenant,  ii.  59. 

to  the  pracipe,  ii.  859,  862. 
Tender  of  amends,  iii.  16, 
isssue,  iii.  313. 
money,  i.  277,  iii.  308. 
oaths,  i.  368,  iv.  124. 

plea  of,  iii.  303. 
Tenement,  ii.  16,  59. 

entailable,  ii.  113. 
Tenemental  lands,  ii.  90. 
Tenrndum  of  a  deed,  ii.  298,  app.  1. 
Tenths,  ecclesiastical,  i.  284,  iv.  107. 

temporal,  i.  309. 
Tenure,  disturbance  of,  iii.  242. 
Tenures,  ancient,  ii.  59. 

modern,  ii.  78. 
Term  in  law,  essoign-day  of,  iii.  278. 
tirst  day  of,  iii.  277. 
original  of,  iii.  275. 
returns  of,  iii.  277. 

of  years,  ii.  143,  app.  3,  6,  iv.  430. 
Terminum  qui  prmteriity  writ  of  entry  ad,  liL  176, 

183. 
Termor,  ii.  142. 
Terre-tenant,  ii.  91,  328. 
Test  act,  iv.  59,  439. 

Testament,  ii.  11,  12,  373,  489,  499,  .▼.  424,  430. 
Testamentary  causes,  iii.  95. 

guardian,  i.  402,  ii.  88. 

jurisdiction  in  equity,  iii.  437. 
spiritual  courts,  iii.  97,  iv.  421. 
Textamento  annexo,  administration  cmwi,  ii.  604. 
Textntmn  capiuft,  iii.  283,  app.  14. 
Te.'<te  of  writs,  i.  179,  iii.  274,  append,  jxutim, 
Tesfe.o,  proof  of  will  per^  ii.  508. 

trial  p^r,  iii.  330.  « 

Theft,  iv.  2J9. 

its  pmiislnnent,  iv.  230*,  420. 
Theft-bote,  iv.  133,  303. 
Theodo^ian  code,  i.  81. 
Thing-;  j>ersonal,  ii.  384. 

real.  ii.   10. 

right  of,  ii.  1. 
Threatening  letters,  iv.  137,  144. 
Threats,  iii.  120. 

of  accusation  to  extort  money,  iv.  187. 
Timber,  ii.  281. 

trees,  stealing,  iv.  233. 
destroying,  iv.  246. 
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Tippling,  iv.  64. 
Tithes,  i.  888,  u.  24. 

cognizable  in  equity,  iii.  487. 

of  forest  land,  iii.  48. 

original  distribution  of,  i.  884. 

subtraction  of,  iii.  88,  102. 
Tithing,  i.  115,  iv.  411. 
Tithingman,  i.  115,  856. 
Title  of  acts  of  parliament,  i.  188. 

to  lands,  ii.  196. 

pretended,  selling  or  buying,  iv.  186. 
the  crown,  L  190. 
things  personal,  ii.  400. 
Toleration,  iv.  52,  58,  440. 
Tott,  writ  of,  iii.  34,  195,  app.  1. 
Tongue,  cutting  out  or  disabling,  iv.  206,  207. 
Tonnage,  i.  816,  iv.  487. 
To/uura  ciericaliSf  iv.  867. 
TorUj  actions  on,  iii.  117. 
Torture,  i.  133,  iv.  825. 
Tourn  of  the  sheriff,  iv.  278,  411,  424. 
Tout  tempt  prist,  iii.  808. 
Town,  i.  115. 

Trade,  its  progress  in  England,  It.  419,  424, 
428,  431,  488,  489. 

offences  against,  iv.  164. 

offensive,  iv.  167. 

unlawful  exercise  of,  i.  427,  iv.  169*. 
Tradesmen,  i.  407. 

actions  against,  iii.  166. 
Traitors,  ii.  499,  iv.  76. 
Transitory  actions,  iii.  294. 
Transportation,  i.  187,  iv.  871,  877,  401. 

returning  from,  iv.  182,  871. 
Traverse  of  indictment,  iv.  851. 
offices,  iii.  260. 
plea,  iii.  313. 
Treason,  appeal  of,  iv.  814. 

high,  iv.  75,  428. 

misprision  of,  iv.  120. 

petit,  iv.  75,  208. 

trials  in,  iv.  851,  440. 
Treasurer,  lord  high,  iii.  88,  46,  66. 

killing  him,  iv.  84. 
Treasure-trove,  i.  295. 

concealment  of,  i.  297,  iv.  121. 
Treaties,  leagues,  and  alliances,  L  267. 
Trebucket,  iv.  168. 
Trees,  destroying,  iv.  246,  246. 

stealing,  iv.  288. 
Tretayle,  iii.  186. 
Trespass,  costs  in,  iii.  401. 

on  lands,  iii.  208,  209. 

the  case,  action  of,  ilL  62,  122. 

rt  et  armis,  action  of,  iii.  120,  121,  128. 
Trespassers,  ab  initio,  iii.  16. 
Trial,  iii.  330,  iv.  842,  411. 

new,  iii.  387,  iv.  861,  488. 
Triennial  elections,  i.  189,  iv.  440. 

parliaments,  1.  153,  iv.  437,  440. 
Trinity,  denial  of,  iv.  49. 
Tnnoda  necettiiaty  i.  268,  857,  IL  102. 
Triors,  lords,  iv.  262,  268. 

of  jurors,  iii.  863. 
Triplication  iii.  810. 
Trithing,  i.  117. 
Triverbial  days,  iii.  426. 
Trover  and  conversion,  action  of,  liL  162,  W. 

868. 
Truce,  breakers  of,  it.  69. 

conservators,  ib. 
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Ward  by  constables,  &c.,  i.  856,  W.  292,  426. 
Wards  and  liveries,  court  of,  iii.  268. 
Wardship  in  chivalry,  ii.  67,  iw.  418,  420,  421. 
copyholds,  ii.  97. 
socage,  ii.  87. 
Warrant,  i.  137,  iv.  290. 

of  attorney,  to  confess  jadgment,  iii.  397. 
Warrantia  charta^  iii.  300. 
Warranty  of  chatUils  personal,  ii.  451. 
goods  sold,  iii.  166. 
lands,  ii.  300,  app.  1,  15,  18. 
Warren,  beasts  and  fowls  of,  IL  88. 

robbery  of,  iv.  236. 
in  disguise,  iv.  144. 
Waste,  ii.  281,  iii.  223. 

how  prevented  in  equity,  iii.  488. 

impeachment  of,  ii.  288. 

lands,  ii.  14,  90. 

writ  of,  iii.  227. 
Watch,  i.  350.  iv.  292,  426. 
Water,  ii.  14,  18. 

Watermen  overloading  their  boats,  It.  192. 
Water-ordeal,  iv.  342. 
Ways,  ii.  35. 

and  means,  committee  of,  i.  808. 

disturbance  of,  iii.  241. 
Weights  and  measures,  i.  274,  iv.  275,  424. 

false,  iv.  159. 
Weregild,  iv.  188,  313,  413. 
Wells,  property  in,  ii.  6. 
West-Saxon-lage^  i.  65,  iv.  412. 
Whales,  property  of,  i.  223. 
Wharfj*,  i.  204. 
Whipping,  iv.  372,  377. 
White  rents,  ii.  43. 
Whole  blood,  ii.  227. 
Widow's  chamber,  ii.  518. 
Wife,  i.  433. 

battery  of,  iii.  140. 
Will,  defect  of,  iv.  20. 

estates  at,  ii.  145. 

of  the  lord,  ii.  95,  147. 

vicious,  iv.  21. 
Wills  and  testaments,  ii.  11,  12,  873,  489,  499, 

iv.  424,  430. 
Winchester  measure,  i.  274. 
Window-tax,  i.  325. 
Wine,  adulteration  of,  iv.  162. 

licenses,  i.  2S9. 
Witchcraft,  iv.  60,  436. 
Withdrawing  from  allegiance,  iy.  87. 
Withernam,  \\  129,  149,  418. 


Witnesses,  iii.  869. 

for  prisoners,  iv.  859,  441. 

tampering  with,  iv.  126. 

their  expenses,  iii.  869,  It.  862. 

to  deeds,  ii.  807. 
wills,  ii.  601. 

trial  by,  iii.  886. 

two,  where  necessary,  iii.  870,  It.  856. 
Wittma-gemote,  i.  148,  iv.  412. 
Women,  appeals  by,  iv.  424. 

children,  stealing  or  seduction  of.  It.  209. 

guilty  of  clergyable  felonies,  iT.  869. 

jury  of,  iii.  862,  iv.  896. 
Woodmote,  court  of,  iii.  71. 
Wood-stealing,  iv.  288. 
Wool,  &o.,  transporting.  It.  154,  428. 
Words,  action  for,  iii.  128. 

costs  in  actions  for,  iii.  401. 

treasonable,  iv.  79. 
Work-house,  iv.  870. 
Worthiest  of  blood,  ii.  218. 
Wounding,  iii.  121,  iv.  216. 
Wreck,  i.  291,  u.  14,  UL  106,  ir.  285. 
Writ,  iii.  272. 

close,  ii.  846. 

of  election  to  parliament,  1.  178. 
peerage,  i.  400. 

patent,  ii.  846. 
Writs,  forms  of,  iii.  51,  188,  278,  It.  427. 
Writing  of  a  deed,  ii.  297. 

treason  by,  iv.  80. 
Writings,  stealing  of,  iv.  234. 
Written  conveyances,  ii.  297. 
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